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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



FIRST CIRCUIT 

Hon. OLIVER WENDELL, HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT. Circuit Judge' Providence, R. T 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. CLARBNCE HALE, District Judge, Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Ma«5. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. i. 

SECOND CIRCUIT 

Hon. CHARLES B. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HB.NRT LACOMBB, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge New York, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. WALTBR C. NOYBS, Circuit Judge New Haven, Conn. 

Hon. JAMES P. PLATT, District Judge, Connecticut!! Hartiord, Conn. 

Hon. THOMAS L CHATFIELD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, K. Y. 

Hon. LEARNBD HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. GEORGE GRAY, Circuit Judge WUmlngton, Del. 

Hon. JOSEPH BUPFINGTON. Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware WUmlngton, Del. 

Hon. JOHN RÉLLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvanla Philadelphia, Pa, 

Hon. J. WHITAKER THOMPSON, District Judge, E. Pennsylvanla Philadelphia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburg, Pa. 

• Resigned Pebruary 7, 1913. • Died January 26, 1913. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge' Clarltsburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheviile, N. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, B. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, B. and W. D. S. C.Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia RIcliraona. Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Pliilippi, W. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. D. West Virginia Cliarleston, W. Va. 



FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCOHMICK, Circuit Judge Waco, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge New Orléans, La. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Aiabama Montgoraery, Aia. 

Hon. WM. I. GRUBB, District Judge, N. D. Aiabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Aiabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Florlda Pensacola, Fia. 

Hon. JOHN M. CHENEY, District Judge, S. D. Florlda Jacksonville, Fia, 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS E. POSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. aud S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, ïex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. Mlchlgan Détroit, Mich. 

Hon. CLARBNCE W. SESSIONS, District Judge, W. D. Michigan Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlô Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTBR, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN E. SATER, District Judge, S. D. Ohio >...ColumbU3, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... Knoxville, Tenu. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphia, Tenn. 

' Resigned March 31, 1913. 
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SEVENTH CIRCUIT 

Hon. HORACE H. LURTON, Circuit Justice Washingtoii, D. C. 

Hon. FRANCIS E. BAKER, Circuit .Tudge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Slieboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Cliicago, lU. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPBNTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GBIGER, District Judge, B. D. Wi.seonsin Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wls. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DBVANTBR. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Hinn., 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, B. D. Arkansas Llttle Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED. District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHBRSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolla, Miun. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon, DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri. .Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma Muskogee, 0kl. 

Hon. JOHN H. COTTBRAL, District Judge, W. Oklahoma Guthrle, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. RICHARD B. SLOAN, District Judge, Arizona Phœnlx, Ariz. 

Hon. OLIN WELLBORN, District Judge, S. D. Calil'ornia Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. Californla* San Francisco, Cal. 

Hon. WM. C. VAN PLBET, District Judge, N. D. Calilornla San Francisco, Cal. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte. Mont, 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon, FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Waah. 

Hon. CLINTON W. HOWARD, District Judge, W. D. Washington Bellingham, Wash. 

• Died January 26, 1913. 
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COMMERCE COURT 

Hon. MARTIN A. KNAPP, Presidlng Judge Washington, D. C. 

Hon. ROBERT W. ARCHBALD, Associate Judge= Washington, D. C. 

Hon. WILLIAM H. HUNT, Associate Judge Washington, D. C. 

Hon. JOHN E. CARLAND, Associate Judge Washington, D. C. 

Hon. JULIAN W. MACK, Associate Judge Washington, D. C. 

' Removed by Impeachment January 13, 1913. 
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UNITED STATES CIRCUIT COURTS OF APPEALS 

THE DISTRICT COURTS, AND THE 

COMMERCE COURT 



SOUTHERN HARDWARE & SUPPLY CO. v. CLARK. 

(Circuit Court of Appeals, Flfth Circuit. Deceuiber 31, 1912.) 

Ko. 2,.'Î7S. 

1. Sales (§ 451*) — Contracts — Wiiat Law Governs. 

A conditional sale coutract botweeu a seller resiilins in Alabama and 
a bu.ver residiiis in Florlda for the sale of cliattels in Floi'irta is not with- 
in Code Alabama 1907, § 3394, providins for the recordinj; of contracts 
of conditional sales to make theui valid as against judJinient creditors 
without notice. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 1323; Dec. Dig. 
§ 451.*] 

2. ClIATTEL MoRÏOACES (§ 6*) — NATURE OF I>-SIBUMENT "Co.VDITIONAL SaLK 

OB MORTGAGE." 

An agreement binding a party thereto to pay the adverse jiarty a speci- 
fied sum on a specified date for tlie priée of an automobile previously 
delivered to tlie party, and stipulating that tlie title shall remain in tlie 
adverse party until tbe priée Is paid, and that in case of default tlie ad- 
verse party niay take possession of the automobile and sell It, is a "con- 
ditional sale" and not a chattel mortgage within Gen. St. Fia. 1906, § 
2496, requiring the reeording of chattel mortgages to make them effective 
against creditors, and no title passes to the party where he fails to pay 
the price. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 23-41 ; 
Dec. Dig. §6.* 

What constitutes a contraet of conditional sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448. 

For other définitions, see Words and Phrases, vol. 2, pp. 1408-1410.] 

3. Sales (§ 468*) Cokteacts — Passing ov Title. 

Where a buyer is by the contraet renuired to do soraething as a condl- 
tlon précèdent to the passing of the title, the title will not pass until tho 
condition is fulfiUed, though there Is a delivery. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1354, 1355, 1358- 
1364; Dec. Dig. § 468.*] 

•For other cases see same toplc & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
201F.— 1 
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4. Bakkruptct (§ 140*) — Property of Ban-khtjpt— Condjtional Sales, 

Where no title passed to a buyer in a condltional sale contract becauae 
of his fallure to pay the priée prier to his becomiug a bankrupt, no title 
passed. to his trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 198, 199, 
219, 225 ; Dec. Dlg. § 140.*] 

Appeal f rom the District Court of the United States for the North- 
ern District of Florida ; WiUiam B. Sheppard, Judge. 

Action by the Southern Hardware & Supply Company against M. 
E. Clark, trustée in bankruptcy of the estate of Benn & Roberts, 
bankrupts. From a decree denying relief, plaintiff appeals. Reversed 
and remanded. 

John C. Avery, of Pensacola, Fia., for appellant. 
George W. P. Whip, of Pensacola, Fia., for appellee. 

Before PARDEE and SHEEBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

SHELBY, Circuit Judge. The appellant, a corporation, and Benn 
& Roberts, a firm composed of W. J. Benn and H. J. Roberts, en- 
tered into the f oUowing agreement : 

"2490. 

"$1600.00. Mobile, Ala., 3/4/11. 190. 

"162490. 

"Eighty days after date, for value received, we promise to pay to the order 
of the 

"Southern Hardware & Supply Co., Mobile, Ala., sixteen hundred and no/mo 
dollars, with interest at the rate of 7 per cent, per annum, untll pald. Nego- 
tiable and payable at the City Bank & Trust Company, as part of purchase 
priée of the folio wlng described property, to wit: 

"Chalmers Touring Automobile, #1266, complète as per catalogijfi speclflca- 
tions with ail extra equlpments. 

"This note is one of a séries of 4 notes which is given as a part of the 
purchase money of the above-descrlbed property, and it is expressly under- 
stood, and agreed by and between ail parties herein concerned, that ail rlghts, 
title and Interest in and to the above-described property is to remain in the 
name of the Southern Hardware & Supply Co., Its successors or assigns, imtil 
ail the purchase notes given in paymeut of the above-deseribed property are 
fully paid, and should the purchaser make other purchases and become in- 
debted in additional sums of money to the said Southern Hardware & Supply 
Company, then the above-described property shall stand as security for goods 
thus purchased until the purchase money for said property and ail indebted- 
ness to the said Southern Hardware & Supply Co. is fully paid; and that 
the said Southern Hardware & Supply Co., its successors and assigns, shall 
and hereby does hâve the right and privilège of taking and removing ail of 
said property at its option, without notice to the purchaser, should any part 
of said purchase money and other Indebtedness be not pald when due. In 
event that Southern Hardware & Supply Co. should take possession of said 
property as above provided, it may sell the same at auction to the hlghest 
bidder for cash, and shall crédit the proceeds of said sale, first, to the cost 
and expenses of taking possession of said property and such reasonable attor- 
ney's fées as may be incurred; second, to the amount of other indebtedness, 
if any, created since the exécution of this contract; third, upon the unpaid 
balance of said notes should there be any surplus after paying ail debts and 
expenses due the Southern Hardware & Supply Co., the same to be paid over 
to the undersigned. 

*For other cases see same topic & S nvmbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"It is understood and agreed to further secure the payment of the sald pur- 
. chase money, when due, and any other Indebtedness, ail rlghts of exemption 
under the Constitution and laws of the state of Alabama, or any other state, 
Is hereby expressly waived by the makers and indorsers thereof, who also 
waive demand and notice and protest, and who further agrée that if this note 
is not paid at maturity, to pay ail eosts that may be ineurred in coUecting 
same, Including attorney's fées. It is also understood that the above-described 
property shall be regarded as personalty until the purchase note and ail other 
indebtedness due to Southern Hardware & Supply Co. bas been paid. 

"Signed and delivered this the 4th day of March, 1911. 

"Benn & Roberts, per II. J. Roberts, 

"In the présence of Anita McDonald." 

The appellant, at the date of the contract, was engagée! in business 
at Mobile, Ala. Benn & Roberts were engaged in the businsss of 
selHng automobiles at Pensacola, Fia. Some time before the date 
of the contract, the automobile described therein, which was the prop- 
ert/ of the appellant, was delivered to Benn & Roberts as a "demon- 
strating car." It was so held by them at Pensacola, Fia., when the 
written agreement was made. Benn & Roberts never paid for the 
car. It does not clearly appear from the record that they ever made 
any payment on the purchase price. On January 18, 1912, while still 
in possession of the automobile under the contract, Benn & Roberts, 
on their voluntary pétition, were adjudicated bankrupts. The appel- 
lee, M. E. Clark, was appointed trustée of the bankrupts, and took 
possession of the automobile as an asset of their estate. The appel- 
lant sued the trustée for it in the court below, alleging the foregoing 
facts, and also averring that the agreement between the appellant and 
the bankrupts "is in légal effect a rétention of title to the said automo- 
bile by your petitioner," and a consent to such rétention of title by 
the bankrupts. And petitioner, the appellant in this court, prayed: 

"That the court may ad.iudicate that the saiil antomol)ile is its property, 
and order the said trustée (the appellee liere) to deliver tbe same to peti- 
tioner." 

The trustée answered, denying that there was rétention of title, 
and alleging that the agreement was, in effect, a mortgage, but that 
it was not available as against the trustée because it was never duly 
recorded. The référée decided that the automobile was the property 
of the appellant, and ordered that the trustée deliver it to the appel- 
lant. On pétition for review, presented by the trustée to the District 
Court, the order of the référée was reversed; the court holding that 
the "instrument is a chattel mortgage." 

[1] There is an Alabama statute which requires contracts of con- 
ditional sale, to make them valid as against judgment creditors with- 
out notice thereof, to be recorded in the county in which the party 
lives who obtains possession under the contract; and also in the 
county where the property is delivered and remains ; and in the county 
to which it is removed. Code of x\labama 1907, § 3394. But the 
purchasers lived in Florida, and the property was in that state, and 
remained there. The Alabama statute, of course, has no extrater- 
ritorial force to require registration of instruments in Florida, and 
is not applicable to this case. 
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[2] There is a statute of Florida whicli requires tlie recordatior. 
of chattel mortgages to make theni effective against creditors (Gen- 
eral Statutes of Florida 1906, § 2496), and the agreement was not so 
acknowledged or proved as to permit its record as a chattel mortgage 
(Id. § 2497). It is contended by the appellee that the agreement is a 
chattel mortgage, and that the failure to properly acknowledge and 
prove it and to duly record it is fatal to appellant's rights as mort- 
gagee, because the trustée is vested with the rights of a créditer hold- 
ing a lien by virtue of the amendment to the Bankruptcy Act July 1, 
1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 3418), passed June 
25, 1910 (chapter 412, 36 Stat. 838, 840 [U. S. Comp. St. Supp. p. 
1491]). 

There is no statute of the state of Florida that requires a contract 
of conditional sale to be recorded. Campbell Mfg. Co. v. Walker, 
22 Fia. 412, 1 South. 59. If the agreement in question, therefore, is 
not a mortgage, neither the recordation statutes of Florida no? the 
said amendment to the bankruptcy law has any application. 

If the agreement betvveen the appellant and the bankrupts is a con- 
ditional sale, the appellant is entitled to recover the property, for tlie 
vendees, in such case, having no title, can pass none to others, and 
none passed to the trustée. 

The proper décision of the case dépends on the construction of the 
contract in question. 

It appears from the record that the appellant furnished the bank- 
rupts with four or five automobiles besides the one in litigation, and 
that it was understood between the appellant and the firm that the 
latter was to sell them, but only with the consent and approval of the 
appellant, to be obtained when an ofïer to purchase was made. The 
course of dealing between the parties was that the appellant retained 
the title and the right to approve or disapprove of any proposed sale. 
Ail of the machines were disposed of by the firm, excepting the one 
hère in dispute, and no question about them is involved in this case. 
The évidence offered in référence to them is of no service or rele- 
vancy in this case, unless, perhaps, it tends to show the course of 
dealing between the parties. The contract hère involved, however, is 
in writing, and is sufficiently clear to show what was intended. There 
is an express rétention of title by the seller until the buyer pays for 
the property. The language is that it is "agreed by and between ail 
parties herein concerned that ail rights, title and interest in and to 
the above-described property is to remain in the name of the Southern 
Hardware & Supply Co., its successors or assigns, until ail the pur- 
chase notes given in payment of the above-described property are 
fully paid. * * * " 

[3] When the buyer is, by the contract, bound to do something as 
a condition précèdent to the passing of the title to the property, the 
title will not pass till the condition is fulfilled, although the prop- 
erty is delivered into the possession of the buyer. The buyer, in such 
case, acc|uires no property in the thing bought. He is only a bailee 
for a spécifie purpose. The delivery of possession, which, in ordi- 
nary cases, passes the title, can only hâve that efifect when the condi- 
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tion is fulfiUed — when, in a case like this, the purchase money is paid. 
Harkness v. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. Ed. 285. 
This rule is recognized in Alabama, where the contract was made 
(vSuniner v. Woods, 67 Ala. 139, 42 Am. Rep. 104; Weinstein v. 
Freyer, 93 Ala. 257, 9 South. 285, 12 L. R. A. 700) ; and in Florida, 
where the property was held and used at the date of the contract, and 
where it remains (Mizell Live Stock Co. v. McCaskill Ce, 59 Fia. 
322, 51 So. 547. 548; Campbell Mfg. Co. v. Walker, 22 Fia. 412, 
1 South. 59). The agreement in the case at bar contains a provision, 
ordinarily found in chattel mortgages, which authorized the seller, 
on default of payment of the purchase money, to take possession of 
the property and sell it. But the contract in Harkness v. Russell, 
supra, contained a like provision, and it was held to be a conditional 
sale. And it is also true that the agreement in the case at bar con- 
tains a stipulation that, in case the buyer should make other pur- 
chases, the property in question hère should stand as security for the 
priée. But we cannot see tliat such stipulation in any way affects the 
agreement, in référence to the automobile hère in question, that the 
title shall not pass till the purchase money is paid. The agreement 
in Mizell Live Stock Co. v. McCaskill Co., supra, contained a similar 
stipulation as to other debts, and yet the court held it to be a condi- 
tional sale. 

Our attention is called to Chicago Railway Equi})ment Co. v. Mer- 
chants' Bank, 136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 349, and it 
is argued that that case sustains the contentions of the appellee. In 
that case, the court said that, with the principles laid down in Hark- 
ness v. Russell, supra, "we are entirely satisfied." It is true that the 
contract the court was then considering was held to be a mortgage, 
it being in the form of a séries of notes for the purchase of freight 
cars, the title to which was to remain in the seller till the notes were 
paid. But the contract contained the provision that ail of said notes 
were "equally and ratably secured on said cars." The court, ob- 
serving that "each case must dépend upon its spécial circumstances," 
held the contract to be a mortgage. 

We find nothing in the case at bar to take it out of the rule an- 
nounced in Harkness v. Russell, supra. 

[4] We are of the opinion that, by the agreement, no title passed 
to Benn & Roberts, they having failed to pay for the automobile, and, 
as they had no title, none passed to their trustée. An order should 
hâve been made to deliver the property to the appellant. 

The decree of the District Court is reversed, and the cause re- 
manded for further proceedings in conformity to the opinion of this 
court. 
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AMERICAN PLATE GLASS CO. v. STRUTHERS-WELLS CO. 

(Circuit Court of Appeals, Third Circuit November 21, 1912.) 

No. 1,522. 

1. Sales (| 354*) — Affidavit of Défense— Sufficienct. 

An afBdavit of défense In an action on a contract to recover the pur- 
chase priée of certain engines built and installed by plaintifC for défend- 
ant construed, and held, under the rules of the Pennsylvanla practice, ito 
fairly put in issue the averments of plaintifC's statcment, so as to require 
évidence in support of the same and entitle défendant to introduce évi- 
dence tending to show the failure of the engines to meet the guaranties 
of the contract, and that for that reason they were not accepted, but were 
rejected by défendant after plaiutiff had been given ample time and op- 
portunity to ruake them comply therewith. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1005-1024; Dec. 
Dig. § 354.*] 

2. Appeai. and Ebbob (§ 1041*)— I'leadinq (§ 268*)— Ambndments— When 

Allô w AELE. 

Under the libéral rule as to ameudments prevniiing In the fédéral 
courts, and under the Pennsylvania practice, on the rullng of a trial judge 
that an affidavit of défense was inisufflcient to put in issue an averment 
of plaintiff's statement of claim, so as to entitle défendant to introduce 
évidence thereon, défendant should be permitted to amend his affidavit, 
where such amendment would not work injustice to plaintifC, but would 
be conducive to a fair trial of the action on the merits, and the déniai 
of such permission was prejudielal error. 

[Rd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4106- 
4109; Dec. Dig. § 1041;* Pleading, Cent. Dig. §§ 809, 810; Dec. Dig. $ 
268.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania; Charles P. Orr, Judge. 

Action at law by the Struthers-Wells Company against the American 
Plate Glass Company. Judgment for plaintiff, and défendant brings 
error. Reversed. 

John S. Ferguson, of Pittsburgh, Pa., and J. E. Mullin, of Kane, 
Pa. (R. V. Lindabury, of Newark, N. J., of counsel), for plaintiff in 
error. 

Patterson, Sterrett & Acheson, of Pittsburgh, Pa., and Heyn & 
Covington, of New York City (Thomas Patterson, of Pittsburgh, Pa., 
and Herbert A. Heyn and George B. Covington, both of New York 
City, of counsel), for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The writ of error in this case brings up 
for review a judgment recovered in the court below by the Struthers- 
Wells Company against the American Plate Glass Company, for $48,- 
461. 

The statement of claim sets forth a contract which consisted of a 
written proposai made by the plaintiff to the défendant under date 
of March 9, 1906, and accepted by the défendant March 24th of that 

•For other cases see same topio & i numbek In Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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year. By this contract, the plaintiff undertook to manufacture and 
supply to the défendant four 600 horse power Warren gas engines, 
having 600 actual brake horse power, to be 11 feet in height, 7 feet 
6 inches wide, 26 feet long, and to weigh approximately 150,000 
pounds. The contract also stipulated in other respects, at great length, 
the détails of the structure to be embodied in the engines contractée! 
for. It was provided that one engine should be shipped 5 months 
after the date of the contract, and one engine each succeeding 20 
days thereafter until the order should be completed, subject, how- 
ever, to delays due to strikes, fîres, accidents, or to any causes beyond 
its (plaintifï's) control. There were several guaranties contained in 
the contract, among which were the following: 

"We guarantee each engine to be capable of delivering continuously 600 
brake H. P. at a speed of 180 R. P. M. and one operatlng in natural gas con- 
tainlng net less than 1,000 B. T. U. per eu. ft. and carrying approximately 
full load, we guarantee the engines will net consume to exceed 12 eu. ft. of 
natural gas per brake horse power per hour. 

"We also guarantee that each engine will be capable of oi)erating for a 
short time with a load 10% above its normal rating, ana that when driven 
25-cycle alternating current generators in multiple, the englues will be ca- 
pable of runnlng in parallel with a variation in angular velocity not exeeeding 
2^4 electrical degrees." 

There were also guaranties for workmanship, material, etc. Plain- 
tiff also stipulated that after engines had arrived at destination, they 
would furnish a rigger to superintend the work of placing the en- 
gines on f oundations ; also the services of a capable erecting engineer 
to supervise the érection, piping and starting of each engine, défend- 
ant to prépare the necessary foundations in accordance with blue 
prints furnished by plaintiff. The contract then provided for tests, 
as follows: 

"After ail of the engines hâve been completely installed and thoroughly 
prepared for opération, as determined by us, we are to hâve, if necessary, 60 
days for trial runs, tests, and any other work that we conslder necessary to 
put the engines in such condition as will enable them to fulfill contract guar- 
anties hereinbefore mentioned. 

"During the flrst 80 days of the time specifled, customers are to furnish us, 
free of ail expenses, the necessary water, gas, and oil that we require for oper- 
atlng the engines. If it should be necessary for us to operate the engines 
for trial runs, tests, etc., during the second 30 days of the time specifled, we 
agrée to pay customers 8c. per thousand cubic feet for ail natural gas required 
by us; also agrée to reimburse them for thelr actual cost of water and oiV 
furnished by them to us for operating the engines. 

"As soon as possible after engines hâve been installed and pronounced 
ready for opération by us, there is to be an officiai test, participa ted in by both 
customers and engine builders, and if thls test should prove that ail contract 
guaranties hâve been fully met, the entire installation is to be accepted by 
you. 

"If each and every one of the contract guaranties hereinbefore mentioned 
are not fully met, we are to be allowed the opportunity of making other offi- 
ciai test or tests at any time that w* may désire during the 60 day trial pe- 
riod, furnishing customers information, at least two days in advance, of our 
intention to make such tests ; and if any of thèse tests show that the engines 
are capable of fulflUing contract guaranties, engines are to be accepted. If, 
however, we should require more than the 60 days above specifled for test pur- 
poses, ail time over and above the 60 days prescribed is to be paid for by us, 
and we hereby agrée to pay for same at the rate of Ç200 per day, provided 
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customers' plant is fiilly eqnipped in erery détail and ready for opération, but 
oannot be operated solely by tlie failure of englnes to operate iu accordance 
wlth contract guaranties. 

"The duratlon of tbis exteuded tluie of test for which we agrée to indemnt- 
fy customers at tlie rate specifled, may be termina ted at auy tluie by us by 
giving written notice to customers tbat we wish to abandon the installation 
without securlng furtlier tiuie for testing. And In considération of our being 
relieved of ail responsibility In connection with tlie coutract, exceptiug tlie 
payment of !|;200 per day for the extended tinie of test perlod consumed by 
us, we will allow you the privilège of retaining the eugines In your plant for 
a perlod of tlnie sufflcient to enable you to replace any or ail of the engines 
of other malte, it being understood that the engines in such event are iiot to 
reiuain in your plant for a period of tlme longer tlian six nionths from date 
of our giving you notice that we wlsh to termiuate tlie trial period. And dur- 
ing the period of tinie that the englues are being used by you in accordance 
with this agreement, we will furuish to you, at our expense, a compétent eu- 
gineer to supervise thelr care and opération." 

The priée of the engines, as described, was stated to be $68,000; 
"two-thirds of purchase price on completion of satisfactory test, es- 
tablishing the fulfillment of ail contract guaranties; balance 30 days 
thereafter." The statement of claim then proceeds to allège per- 
formance by the plaîntifï of its contract, by the shipping and installa- 
tion of said engines, fittings and fixtures, beginning on or about the 
month of March, 1907, and that the same were by the défendant 
erected on foundations on its premises and connected by défendant 
with its machinery, and thereafter iised and employed by défendant 
in connection therewith in its business ; "that thereafter, about the 
month of October, 1908, tests of the said engines were made, as pro- 
vided in the contract, which showed that the engines complied with 
the ternis of the guaranties, but the test for parallel opérations on one 
of said engines not being completed on account of a grounded igniter, 
the plaintilï requested the opportunity to complète the same and ten- 
dered further performance of the contract, but the said défendant 
wrongfully and willfully forbade and prevented thé plaintiff from 
further performance and discharged the plaintiff from so doing, and 
défendant did not and would not perform said agreement on its part 
to be performed, and especially prevented the plaintiff from com- 
pleting said tests and from further testing and from further perform- 
ing said contract ;" but that défendant nevertheless continued to use 
the said gas engine and is now using the same, etc. ; "that the de- 
fendant, although duly requested, has refused and neglected to pay 
the said suni of v$68,000, or any part thereof, except the sum of $25,- 
000, paid in December, 1907, and in January and March, 1908," and 
suit is brought for the balance. 

The défendant in due course filed its affidavit of défense, under 
the rules of practice obtaining in the state of Pennsylvania, a prac- 
tice adopted by the rules of the Circuit Court of the United States 
for the Western District of that state, and afterwards entered its 
p'ea of non assumpsit, set-off, and the spécial matter set forth in the 
said affidavit of défense. Among the rules referred to is the follow- 
ing: 

•' * * • Also in ail actions of assunii)sit, the, plaintiiï's statement of 
claim inay be verilled liy affidavit; and if so verlflod, the defeudaut's affida- 
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vit of défense or liis aiBcIavit in traverse thereof. sliall be deemed and taken 
to be a pleadins in the case, and npon trial no évidence on the part of the de- 
fendant sluiU be adniitted in défense except siich as may be alleged in liis affl- 
davit; and such items of claini and niaterial avei-nieiits of faet of the plaiu- 
tilfs stateinent as are uot directly and specifieally ti'aversed and dcnied by 
tlie defendant's affidavit, sliall be taken as adnùtted. « * * " 

[1] Tlie case afterwards came on for trial. The plaintiff offered 
no évidence, other than the averments of its statement of claim, which 
it contended were not controverted or denied in the affidavit of dé- 
fense. Thèse averments, seven in number, were especially recited 
and called to the attention of the court. The fir.st three, relating to 
thd incorporation and citizenship of plaintiff and défendant, respec- 
tively, and to the copy of the contract annexed to the statement of 
claim being a true copy, were not denied by défendant and not ob- 
jected to as proof of the matters averred. Upon the fourth, fifth, 
sixth and seventh of thèse averments, as not being controverted or 
denied in the affidavit of défense, the plaintiff rests for proof of its 
claim. They are as follows : 

"Fourth : ïliat the plaintiff manufactured and sbipped to the défendant 
fonr f;as en^ines, witb tittins;s, fixtnres and repair parts, and the sald cnf;ines, 
fittings and repair parts were, liesiniiiiiK in or abont the niontli of Mardi or 
April, 1007, sliii)i)ed and delivered to the défendant and received and as- 
senibled by the défendant, and were liy it erected on foundations on Its prein- 
Ises and conneeted by détendant witb its inachinery. and thereafter nsed aud 
eniiiloyed by it in connection therewitli in its business. 

"Fifth: That on or about the nionth of October, 3Î)0.S, tests of the said en- 
giiies were niade, as provided in the contract. 

"Sixth: ïhat the plaintiff recjuested an opportuuity to complète the test, 
and tendered further performance of said contract. liut said défendant for- 
bade and prevented tlie plaintiff froin further iierfonnîuieo. and dischar^ed 
tbo plaintiff froni so doiiig. and especially jirevented the plaintiff from com- 
pleting the said tests, and from further testin^. and from further performing 
tlie said contract. 

"Seventh: Xevertheless, défendant continned to use said gas engines, flt- 
tines, fixtnres and repair parts, and is now using the sanie in its manufac- 
tory and iu its business." 

Upon the admission of thèse meager averments in évidence, after 
objection on the part of the défendant, the plaintiff rested its case, 
producing, or offering to produce, no other testimony in addition 
thereto or in support thereof. 

The défendant, after refusai of its motion for nonsuit, proceeded 
to examine certain witnesses in its behalf and produce évidence in 
support of the affirmative allégations set up by it in its affidavit of 
défense. It also made varions offers of testimony by certain witnesses 
and of other évidence in support of thèse allégations, which were 
refused by the learned judge of the court below, who thereupon in- 
structed the jury that, upon the pleadings, they should find a verdict 
for the plaintiff, affirming the plaintiff's point to that effect and over- 
ruling the points submitted by the défendant. 

The remarks vi'ith which the learned judge accompanied this in- 
struction, as well as the opinion delivered by him on the motions for 
a new trial and for judgment non obstante veredicto, show the theory 
upon which the case was disposed of. That theory was that the facts 
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essential to the plaîntiff's recovery were set forth in the statement 
of daim and were not denied in the affidavit of défense, and there- 
fore, under the rule of the court to which we hâve above referred, 
such facts were to be taken as admitted and entitled the plaintiff to 
a verdict for the amount claimed. After the plaintiff had closed its 
case, by calling- the attention of the court to thèse statements of its 
affidavit of claim as constituting the évidence on which it relied, de- 
fendant's counsel moved for leave to aniend its affidavit of défense 
by a supplemental affidavit, stating 

"that at the tlme the orlgmal affidavit of défense was flled, by iiiadvertence 
no référence was made to the tests alleged In the plahititï's affidavit of claim 
as having taken place in October, 1908; that said tests were made aud it 
was developed that the said engines were inr-apalile of fulfllliug the guar- 
anties coutained in the contract and as défendant expects to be able to prove, 
said engines could not as they then were, without belng substantially rede- 
signed and rebuilt, fill the requlrements of the contract." 

The affidavit then proceeded to state that for this reason, on No- 
vember 19, 1908, défendant declined to permit any other or further 
tests, and on December 8, 1908, proceeded to make contracts for en- 
gines to supply the place of plaintiff's engines, and about that time 
notified the défendant that said engines were rejected, and requesting 
it to take them off defendant's ,premises. The court refused to allow 
the original affidavit of défense to be so amended, and, on the ground 
that the défendant had not by its original affidavit put the principal, 
if any, of the averments of fact contained in the plaintiff's statement 
at issue, reftised several important, and to the défendant vital, offers 
of proof as being irrelevant to any issue in the case. It is necessary, 
therefore, to examine with some care the frame and stibstance of the 
defendant's affidavit. 

After stating that the said défendant had a full, just and légal dé- 
fense to the whole of the claim of the plaintiff in this case, and also 
a just and légal counterclaim against the plaintiff, the affidavit pro- 
ceeds to state the nature and character of the défense. It admits that 
a contract was made between the parties on or about March 9, 1906, 
and that the copy attached to plaintiff's claim was true and correct. It 
States that under the ternis of the said contract, the plaintiff was bound 
to deliver the engines, etc., therein specified, — the first on August 9, 
1906, the second on August 29, 1906, the third on September 18, 1906, 
and the fourth on October 8, 1906; yet, in point of fact, the tirst en- 
gine was not delivered until the month of April, 1907, and the other 
three engines were delivered from time to time thereafter, through 
a period of four or five nionths. The affidavit further says that there 
were no strikes, accidents, or delays as would justify or excuse the 
plaintiff in delaying the delivery until the dates above named, and that 
défendant made no agreement or promise condoning the delay. It is 
admitted, however, that if .the engines when delivered had confornied 
to the requirements of the contract, the défendant would hâve accepted 
and paid for the sanie. But affiant avers that said delay was largely 
caused by plaintiff's efforts to make the said engines conform to the 
requirements of the contract. The affidavit further says that,. although 
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the first engine was delivered on the premises of the défendant in 
the month of April, 1907, and the remaining three during the period 
of four or five months thereafter, the said plaintifï, through its agents 
and employés, took entire charge and control of the engines and was 
engaged for its ovvn purposes in adjusting the same, in order to make 
them comply with the requirements of the contract, and such control 
continued until about the close of the month of February, 1908, when 
the plaintifï, under the provisions of the contract in that behalf , gave 
written notice to the défendant that they were ready for a trial run 
of the engines ; and that said provision of the contract wras as f ollows : 

"Test: After ail of the engines hâve been completely installed and thor- 
oughly prepared for opération as determined by us (plaintiff), \ve are to hâve, 
if necessary, 60 days for trial runs, tests, and any other work that we con- 
sider necessary to put the engines in such condition as will enable them to 
fulflll contract guaranties hereinbefore mentioned." 

Upon such notice being given by plaintiiï, défendant requested such 
trial runs to be delayed until it could hâve présent its consulting en- 
gineer, Professer Charles E. Lucke, and said request was acquiesced 
in, engines remaining in control of plaintifï in the meantime. It is 
further averred that the said Lucke arrived on March 16, 1908, and 
made an examination of the engines, the resuit of which was that he 
reported that the same in many particulars did not fulfill the require- 
ments of the contract, and that as they then were, could not fulfill 
such requirements; that the said report was in writing, and défend- 
ant craved leave to produce the same upon the trial. 

The affidavit further states that, upon the réception of said report 
by défendant, it submitted the same to plaintifï, and that plaintifï, 
after examination thereof, agreed with said Lucke in substance as 
to the condition of the engines and abandoned its request for a trial 
run of the same at that time, and requested permission to modify the 
engines so as to meet the deficiencies pointed out, and that plaintifï 
then proceeded practically to rebuild the working parts of the engines, 
substantially redesigning the same and continuing for that purpose 
to have possession and control thereof, and that the plaintifï made no 
further request for any further trial runs of the engines until late in 
September, 1908. The affidavit then states that, on September 23, 
1908, the plaintifï, being represented by its agent duly authorized for 
that purpose, met Professer Trinks, a mechanical engineer of good 
repute, connected with the Carnegie Technical Institute of Pittsburgh, 
and trial runs of said engines were made, said trial runs continuing 
over several days; that the resuit thereof showed that the engines did 
not comply with the requirements of the contract, the affidavit specify- 
ing the respects in which they f ailed to do so. 

The affidavit also avers that at the time of making the trial runs, 
it was admitted and agreed by the représentative of the plaintifï prés- 
ent thereat, that the engines did not and could not comply with the 
aforesaid guaranties required by the contract. Affiant therefore avers 
that the plaintifï wholly failed to comply with its contract, and that 
it is eûtitled to recpver no compensation therefor. And affiant further 
dénies that the parallel operators on one side of said engines were 
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not completed on account of grounded igniter, and avers that it was 
recognized and admitted that the engines as they then stood were not 
capable of complyitig with the parallel run test. The affidavit then 
admits that shortly after the trial runs were made, plaintiff requested 
défendant, first, to give it the entire use of engines for a period of 
60 days or less, in order to make changes or improvements as would 
hring the engines up to the required power, and subsequently re- 
quested that one engine be turned over to it for the purpose specified 
in the first request, and that then, when plaintitï was ready for ca- 
pacity and economy tests, it asked to be permitted to give 2 or 4 days' 
notice for the running of the test. Affiant admits that défendant 
refused to comply with this request, but avers that it had good reason 
to make such refusai, because more than 2 years had elapsed from the 
tinie when the last of the said engines was to be delivered, according 
to the requirements of contract, and more than 1 year had elapsed 
since the last of the said engines had been, in point of fact, placed 
upon said premises, and plaintiflf, in the latter part of February or 
first of March, 1908, had announced its readirtess for trial run and had 
abandoned it because of the confessed incapacity of said engines to 
comply with the contract ; that 6 months then elapsed, during which 
time the plaintiflf practically redesigned and reconstructed the said en- 
gines, and at the end of that time again announced itself ready for 
trial runs, and again the engines failed to comply with the terms of 
the contract; and the condition of the business of défendant, which 
was well known to plaintiff, was such that it had already suffered 
great damage by reason of the delay and was likely to sufïer more. 
The affidavit then avers, by way of counterclaim, that défendant is 
entitled to recover from said plaintiff the sum of $25,000, paid to the 
plaintiff between December 3, 1907, and March 12, 1908, each pay- 
ment being made under the terms of a receipt, the language of which 
was, in part, as follows : 

"And It is expressly uriderstood and agreed tliat the maklng of payment by 
you at the présent time is not to be taken by us in any exteut as an Indica- 
tion by you of your approval, dlsapproval, acceptance or rejection of any of 
tlie engines furnished you in accordance with contract dated March 9, 190G." 

The défendant further states in said affidavit that the said engines 
were essential to the opération of the plant of the défendant, and that 
défendant was dépendent upon the fulfillment of the contract for the 
power necessary to the complète opération of its plant; that during 
the period beginning on the 23d of March, 1908, when plaintiff vol- 
untarily abandoned the trial runs which it had declared its readiness 
to make, for the reasons already stated, and ending on the 23d of 
September, 1908, when it again admitted that the engines were not 
in compliance with the contract, being a period of 6 months, the ac- 
tual loss to said défendant, by reason of not having said engines, as 
of right it was entitled to under the terms of said contract, was at 
îeast the sum of $200 a day during said period of 157 working days, 
to the payment oif which it was entitled under the clause of the con- 
tract already quoted, and affiant avers that during said period of 6 
months, defendant's plant could not be operated, so far as the power 
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departnient was concernée!, solely by reason of the failure of the en- 
gines to operate in accordance with the contract guaranties, and the 
affiant claims for the défendant, after the failure of the tests, the 
right to use the said four engines, because, the plaintifï having failed 
to comply with the requirements of the contract, it had the right un- 
der the contract to hold said engines and use the same until it could 
make satisfactory arrangements to supply their place. Affiant also dé- 
nies that the said engines were ever delivered in accordance with the 
said contract. 

From the foregoing summary, \ve think it will apppear that the af- 
fidavit of défense sufficiently states, though in narrative form and 
somewhat inartificially, an affirmative défense to the plaintifï's claim. 
Though spécifie and technical déniais of plaintifï's statement as to 
performance of the contract on its part, may not in ail cases hâve 
been made, the facts alleged and set up in the affirmative défense, 
indirectly and from necessity traverse ail the statements made by 
the plaintifï, essential to establishing liability on the part of the de- 
fendant under the contract. Indeed, a categorical déniai of the aver- 
ment as to delivery and of the averment as to tests, might hâve been 
objectionable as négatives pregnant. Défendant could not deny a 
physical delivery, but its statement of when and how that delivery 
was made, and the circumstances attending it, and its référence to 
the contract in that regard, was a substantial déniai or challenge of 
the truth of plaintifï's averment that a delivery was made in accord- 
ance with the terms of the contract. The theory of the plaintifï, as 
shown by its statement of claim and présentation of the case, is, as 
we hâve pointed out, that no test was demanded or had by the par- 
ties under the contract until the October test, as stated in its claim, 
and that therefore the 60 days' time for adjusting any default in the 
engines, provided for in the contract, did not commence to run until 
the date of that test. The défendant, on the other hand, in its af- 
fidavit, makes a statement as to the occurrences subséquent to the 
contract, and as to the conduct of the parties, in necessary contradic- 
tion of the essential averments upon which the plaintiff's theory of 
its case is founded. Defendant's theory of the case, dépendent upon 
the truth of the facts averred in its aiïidavit, is that, after a long and 
inexcusable delay in the delivery of the engines, disregarded though 
not condoned by the défendant, the plaintifï made delivery of the first 
engine in April, 1907, delivering the last in August or September of 
that year, and after occupying the interval in endeavoring to make 
the engines meet the guaranties of the contract, the plaintifï, late in 
February, 1908, demanded for the first time the test provided for in 
the contract, and the same was practically held in March, though no 
trial run was actually made, for the reason that plaintifï acquiesced 
in the opinion of defendant's expert, that the engines were not in a 
condition to make such a trial. This fact having been reported to 
défendant and acquiesced in by plaintifï, it is contended by défendant 
that from the 23d of March, the date of the report, the 60 days, within 
which repairs and readjustments of machinery could be made by 
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plaintiff under the terms of the contract, began to run, and that after 
the 60 days expired, on the 23d of May, the further time consumed 
by plaintifif was at its own expense. The défendant also states that 
a test was made on the 23d of September, at plaintifï's request, which 
demonstrated the insufticiency of the engines, after ail thèse months 
in which it is alleged they were being redesigned and rebuilt, to ful- 
fill the gnaranties of the contract. This test is not alluded to in the 
plaintiff's statement of daim, which refers only to an alleged test had 
in October following. It is with référence to this so-called test that 
the défendant sought leave to file a supplemental affidavit, averring 
that référence to it in the affidavit of défense had been omitted by in- 
advertence. Défendant claims, however, in his argument, that this 
so-called test was a mère continuance of the abortive test of Septem- 
ber, granted by indulgence of the défendant, and that ail further tests 
were thereafter refused, on account of the failure of the tests thereto- 
fore made to meet the guaranties of the contract. Défendant claims 
in argument that the facts show that more than a reasonable time was 
granted to plaintiff to make good the requirements of the contract, 
and that the plaintiff was not entitled to more than a reasonable time 
after the expiration of 60 days f rom the first test, in which to demon- 
strate its ability to fulfill the guaranties of the contract. 

We think this contention is correct, and that under the terms of the 
contract, plaintiff was not entitled to any period he chose to demand 
after the expiration of the 60 dayS from the 23d day of March, 1908, 
if that shall be found to be the date of the first test, but is confined 
by the law of the contract to what a jury shall détermine would be a 
reasonable time after the 60-day period for the performance of its 
contractual obligation. 

It therefore follows that whèther defendant's conduct amounted to 
an acceptance of performance by the plaintiff under the contract dé- 
pends upon whether the défendant is able to support, by proof, the 
facts stated by it in its affidavit, by way of défense. Whether there 
was such an acceptance of performance by the défendant; whether 
a reasonable time had elapsed after tlie 60 days mentioned in the con- 
tract, beyond which the plaintiff might not, without the assent of de- 
fendant, continue its experiments in bringing the engines contracted 
for up to the guaranties and stipulations of the contract ; whether 
there really was practically a test under the terms of the contract 
had in the month of March, 1908, and whether plaintiff was entitled, 
by way of recoupment, to the amounts claimed by it, were questions 
for the jury. 

The character and requirements of an affidavit of défense in Penn- 
sylvania practice are thus stated by Mr. Justice Mitchell, speaking 
for the Suprême Court of Pennsylvania, in Andrews v. Packing Ce, 
206Pa. 370, 55 Atl. 1059: 

"An affidavit of défense should set forth fully and falrly, facts sufBcient 
toshow prima fade, a good défense, and if it fails to do so, either from 
omission of essential fàcts, or nianifest evasiveness in tlie mode of statement, 
it will be insufficient to prevent judgment. But if not déficient in eitUer of 
thèse respects, and on its face f airly setting forth a prima facie défense, 
It Is not to be subjected to close technical examination as if it was a spécial 
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plea demurred to. Its office Is to prevent a summary judgœent and for that 
purpose a showing of a défense, with certainty to a common intent, Is suffl- 
cient." 

No rule of court should be so administered as to contravene or 
obscure the spirit of this clear exposition of the office of an affidavit 
of défense. 

The views we hâve expressed are largely determinative of the 
questions raised by the assignments of error. 

The second assignment is to the admission, as évidence under the 
rule, of the following statement in the affidavit of claim: 

"That the plaintifC requested an opportunlty to complète the same (1. e., 
the tests allegfMi by plaintiff to hâve been made in October, 1908), and ten- 
dered further performance of said contract, but the said défendant forbade 
and prevented plaintiff from further performance and discliarged the plain- 
tiff from so dolng, and especially prevented plaintifC from completing the 
said tests and from fiirther test and from further performing the said con- 
tract." 

Defendant's counsel objected to the admission of this statement, 
on the ground that the same had not been admitted by its affidavit of 
défense, but was in effect and substance denied by the averments 
thereof. We think that defendant's objection should hâve been sus- 
tained. The following paragraph, recited in the summary we hâve 
made of the affidavit of défense, sufficiently answers, by confession 
and avoidance, the only way in which it could hâve been answered, 
this statement of the affidavit of claim. It is as follows : 

"Affiant admlts that, shortly after said trial runs (those in the last days of 
September, 1908) were made, the plaintifC requested the défendant, flrst, to 
give it the entire use of the engines for a period of 60 days or less, in order 
to malie such changes or improvements as would brlng the engines up to the 
required power, and subsequently requested that one engine be turned over 
to it for the purpose specifled in the flrst request, and that then, when plain- 
tifC was ready for capaeity and eeonomy tests, it asked to be permitted to 
give 2 or 4 days' notice for the running of the test ; and affiant admits that 
défendant refused to comply with said request, but avers that it had good 
reason to make such refusai ; that more than 2 years had elapsed from the 
tlme wtLen the last of the said engines was to be delivered according to the 
requirements of the contract, more than 1 year had elapsed since the last 
of the said engines had been in point of fact placed upon the said premlses, 
and plaintifC, in the latter part of February or flrst part of March, 1908, had 
announced its readlness for trial run, and had abandon ed It because of the 
confessed incapacity of said engines to comply with the contract. Six months 
then elapsed, during which tlme the plaintiff practically redesigned and re- 
constructed the said engines, and at the end of that tlme again announced 
itself ready for trial runs, and again the engines failed to comply with the 
terms of the contract; and the condition of the business of the défendant, 
which was well known to the plaintiff, was such that it had already sufCered 
great damage by reason of the delay, and was llkely to suffer more." 

It will be remembered that the évidence offered by défendant, and 
rejected, tended to show that the test on October 28th was a mère 
continuance, by indulgence of the défendant, of the test concluded 
in the last days of September, and that the refusais of further tests 
after the September test, referred to in the passage just quoted from 
the affidavit of défense, may well cover and refer to the refusais 
in October, as alleged by complainant. However this may be, we 
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are of opinion that the amendment to his affidavit of défense, offered 
by défendant to correct what is alleged to hâve been an inadvertence, 
in making spécial référence to the tests alleged in plaintiff's affidavit 
of claim as having taken place in October, 1908, should hâve been 
allovved, and not rejected, by the court below, for reasons hereinafter 
more fully stated. 

The défendant offered in évidence the following written notice, ad- 
dressed by the plaintiff to the défendant : 

"Warreii, Pa., March C, lOOS. 
"American Plate Glass Company, Kaue, Pa. 

"Gentlemen: Al'ter giving the matter qiiite eareful considération we liave 
decided that we vvould lilce to uiake a test of tbe four (4) tiOO H. P. gas en- 
gines at yonr James City plant within ten days froni présent date. If for 
good reasons of yonr own you prêter tliis test to lie niade on the 13th and 
14th instead of the date specified we would be pleased to arrange accordiiigly ; 
or, If a few days later than the date specified wouUl better suit yonr con- 
venience, we wlll he pleased to await yonr convenience. We trust that you 
will provide ail the necessary instruments and equipnient necessary to se- 
eure absolutely reliable data from the test concerning capacity, econoniy and 
régulation. 

"Yonrs truly, [Sigued] 6. C. L. , Secy. & Gen. Mgr." 

Défendant then, in connection with this notice, offered the déposi- 
tion of Charles E. Lucke, mechanical engineer referred to in the affi- 
davit of défense, who, on behalf of the défendant and in pursnance 
of the said notice, made examination of the engines on defendant's 
premises in company with the représentative of the plaintiff. The 
déposition was to the effect that the said engines did not corne up 
to the guaranties of the contract and were in other respects defective, 
and that complainant company acquiesced in this opinion and aban- 
doned an actnal trial run at the time fixcd by it. This déposition 
was offered for the purpose of showing that in point of fact, at the 
date fixed by ])laintiff for the tests, the tests were abandoned by 
plaintiff, because the engines were not in condition to stand the test, 
and also because it tended to show that the 60 days' time given by 
the contract for trial runs should be computed from the date of said 
abandonment. This offer was refused by the court below, upon the 
objection of the plaintiff. Counsel for plaintiff objected to the offer 
as not being in accordance with any issue raised by the pleadings, the 
statement of claim showing only a request for test made in October, 
1908, and no issue raised by the pleadings as to any other alleged 
previous test. The court, sustaining this objection, refused to admit 
the déposition. In this, we think the court below was in error, as 
the déposition offered in connection with the letter addressed by plain- 
tiff to défendant, dàted March 16, 1908, tended to support the affirma- 
tive matter alleged in défense by the défendant in its affidavit, and 
tended to throw light on the situation of the parties at the time of 
the tests in October, referred to in the affidavit of claim. 

Even conceding that the bald statement by plaintiff' in its affidavit 
of claim, that a test was had on October 28th, and that défendant 
refused to allow any other or further test to hâve been admitted by 
the silence of the affidavit of défense in that regard, that admission 
did not extend to the légal conclusion deduced from thèse facts by 
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plaintiff, and défendant could not with justice be excluded from op- 
portunity to make independent averments of prior occurrences not 
mentioned by the plaintiff, which tended to négative such légal con- 
clusions and to explain the facts claimed to bave been tbus admitted 
by the défendant. We do not think the rule of court above referred 
to should bave been so applied or administered as to bave excluded 
the testimony tbus offered lay tbe défendant. 

What we bave said in regard to tbe refusai of this déposition, in 
connection with tbe letter of March 6, 1908, is applicable to tbe offers 
of évidence set fortb in tbe fiftb and sixth assignments of error, and 
for tbe refusai of wbich by tbe court below, error was assigned. 
Thèse offers were made for the stated purpose of sbowing tbat tbe 
60 days for trial runs, tests, and any other work, as provided for in 
tbe contract, began to run on or about tbe 16tb day of March, 1908, 
and bad fully expired at tbe expiration of 60 days thereafter, before 
any request was made for f urther tests ; and for the purpose of 
sbowing tbat from a time prior to tbe delivery of any engine down 
until after tbe Ist of January, 1909, defendant's plant was fully 
equipped and ready for opération, except so far as it was interfered 
with by the defects of tbe engines in question ; and for tbe purpose 
of showing tbat the tests of October, 1908, developed the fact tbat 
the engines in question could not be made capable of complying with 
the guaranties of tbe contract, witbout substantially an entire re- 
building of the engines; and for tbe purpose of sbowing tbat ample 
and reasonable time was given by défendant to plaintiff to comply 
with the contract in question ; and for the f urther purpose of nega- 
tiving any inference of a waiver or prévention of tbe performance 
of a contract arising from the matters given in évidence by the plain- 
tiff. Evidence for thèse purposes and in support of the affirmative 
défenses set fortb in the afîidavit of the défendant, or tending to nég- 
ative and explain tbe statements of the affidavit of claim, should not 
bave been excluded trom the considération of the jury. 

So also as to the offers of proof, the refusai of which are made tbe 
subiect-matter of the eighth assignment of error. Tbe évidence there 
offered was for the stated purpose of showing, first, tbat tbe plaintiff 
bad full 60 days provided for in tbe contract for trial runs, tests, 
and any other work wbich it might consider necessary for putting 
tbe engines in a condition to f ulfill contract guaranties ; second, for 
tbe purpose of showing tbat the plaintiff was not in any way prevented 
from the performance of tbe contract, but on the contrary was un- 
able to perform ; third, for tbe purpose of showing that tbe défendant 
was justified in refusing to let tbe plaintiff work furtber with tbe 
said engines, and also for showing that plaintiff bad a reasonable time 
after the expiration of the 60 days from tbe alleged test, on or about 
March 16, 1908, if tbe occurrence of such test should be established. 
Expert testimony was also offered, tending to show tbat the engines in 
question not only failed at the tests in December, 1908, and at other 
times, to come up to the contract guaranties, but that tbey were, by 
reason of organic defects in structure, incapable of being made to 
fulfill such guaranties. 
201 F.— 2 
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Objections to such testimony by counsel for the plaintiff were sus- 
tained by the court, and the refusai of the court to permit such testi- 
mony having been excepted) to, is covered by the assignments of error. 
We think such testimony should hâve been admitted, and that there 
was error in its exchision. We can discover nothing in the relation 
of the affidavit of défense to the affidavit of claim that would war- 
rant the exclusion of any évidence on the part of the défendant, tend- 
ing to show the failure of the engines to meet the requirements of 
the contract, or explain the circumstances under which and to what 
extent engines were used by défendant, and pertinent to the question, 
whether or not such use amounted to an acceptance. The use of an 
article by a purchaser does not necessarily imply an acceptance of it. 
It is a question in this case for the jury, whether the use by the 
défendant of the engines erected on its premises amounted to an ac- 
ceptance under the contract. In this respect, the notice of December 
10, 1908, which the défendant oiïered to prove, was pertinent and 
should hâve been admitted. 

[2] The assignments of error are unnecessarily numerous. Most 
of those to which we hâve not referred specifically are sufhciently 
coveredi by what we bave already said as to the assignments particu- 
larly discussed. Tlie seventh assignment, however, challenges our 
spécial attention. It is as f ollows : 

■'The court erred in refusing to permit the défendant to file the following 
ameudiiient, to wlt: 

" 'Before me, the UHdersigned aiithority, persoiiall}' came James T. RUey, 
who, being duly sworu, says: That at the time of the transactions involved 
In this case he was secvetory of the défendant company, and was fully in- 
formed of ail matters connected with the transactions involved in this case; 
that at the time the affidavit of défense in this case was filed, by inadvert- 
ence, no référence was made to the tests alleged in the plaintiff's affidavit of 
clalm as liaviug taken place In October, 190S ; that sald tests were made and 
it was developed that the said engines were incapable of fîUlng the guaran- 
tles contained in the contract, and as défendant is Informed and belieives, 
and expeets to be able to prove, said engines eould not as they tlien were, 
wlthout being substantially redesigned and rebnllt, flU the requirements of 
the contract. That défendant, therefore, on November 19. 1908, declined to 
permit any otlier or further tests, and on December 8, 1908, proceeded to 
make contracts for engines to supply the place of plaintiff's engines, and 
subsequently, on or about December 10, 1908, notified the plaintiflf that the 
said engines were rejected, to take them off defendant's premises, and de- 
manded a return of the !f25,000 theretofore pald, and that they were so re- 
jected 'because thej' were not such engines as were retiuired by the contract. 
Afflant makes this affidavit as a supplemental affidavit of défense.' 

"[Signed] James T. Kiley." 

This amendment was offered at the trial, when the plaintiff had rest- 
ed, after ofïering as its évidence the statements above referred to in 
its affidavit of claim. Counsel for the plaintiff objected to the filing 
of this amendment, "in so far as it may seek to change the admissions 
of the affidavits now entered on the trial of this case under the rule 
of court No. 1 (above referred to), for the further reason that no 
expediency (sic) bas appeared in the proof of the défendant where 
such amendment is necessary ; also, because the affidavit proposed to 
be filed is directly contradictory in terms to the affidavit of défense 
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now on record." For thèse reasons, and for the additional reason that 
it came too late, the court refused the motion of the défendant, and 
directed that the paper be filed, but not received as an afhdavit of dé- 
fense. 

We do not think that thèse objections, under ail the circumstances 
of the case and the manifest hardship to which the défendant was be- 
ing subjected in the présentation of the case, were sufficient to justify 
the action of the court in the premises. The inadvertence which the 
affiant sought to correct by this proposed amendment, while it might 
injuriously affect the case of the défendant, its correction worked no 
injustice to the plaintiff. That tests were made in October, which 
failed, and that permission for further tests were refused by défend- 
ant, as stated in the affiidavit of claim, was admitted in the proposed 
amendment. So far, at least, there was express admission, instead of 
tacit admission, of plaintifï's statement in its affidavit of claim; but 
it was vital to defendant's case that it should be allowed to show how 
the test failed, and why permission for further tests was refused. 
Courts are reluctant to shut out the light from any aspect of a liti- 
gated case, as is amply evidenced by the libéral rules permitting amend- 
ments to pleading, which in modem times hâve been adopted by the 
courts, and so sanctioned by législative authority as to indicate a pub- 
lic policy in that regard. The burden is generally on the one who ob- 
jects to an amendment apparently pertinent and important, to show 
cause why it should not be granted. We do not think that in this case 
sufficient reason bas been shown for the refusai of the court to grant 
the amendment. It seriously changed no issue and imposed upon the 
plaintifï no burden which, if it were able to support at ail, it was not 
prepared to support when the amendment was offered. By this amend- 
ment, the plaintifï incurred no disadvantage, except that of permitting 
défendant to avail itself of a défense to which it was justly entitled. 

It would more often than not defeat the ends of justice, were we 
to apply the strict rules applicable to a spécial traverse to such an af- 
fidavit of défense, which, by the rule of court hère in question, is 
made a pleading in the case, and utterly deprive the more libéral rules 
of modem pleading of their value. We think, therefore, that the re- 
fusai of the court below to permit the original affidavit to be amended, 
as asked for, was manifest errer. We think the exercise of its dis- 
crétion by the court below, in refusing the amendment on the ground 
stated, worked an injustice to the défendant so serions as to warrant 
this court in reviewing the same. The rule of court and the Pennsyl- 
vania act of 1806 expressly authorize such amendment upon terms that 
shall prevent injustice being done to the adverse party, and thèse 
athendmehts are authorized both bef ore and during the trial. The sev- 
enth assignment of error is therefore sustained. 

For the reasons stated, the judgment below is reversed, with direc- 
tions for a venire de novo. 
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MERCHANTS' STOCK & GRAIN CO. et al. v. BOARD OF TRADE OF CITY 

OF CHICAGO et al.f 

(Cii-cult Court of Appeals, Eightli Circuit. October 24, 1912.) 

Ko. .'{,404. 

1. CoNTEMPT (§§ .'i, 4*) — "Civil Conticmpts" and "Ckiminal Contempts" Dis- 

TINGXJISIIEl). 

Conteuipts prosecuted to préserve tlie power and vindicate tlie digiilty 
of tlie courts, and to puni.sii for disobedieuce of their orders, are criuii- 
iial and punitive lu tbeir nature. tUe governnieut, the courts, and the peo- 
ple belng interested in their prosecutlon; whlle tliose instituted to pré- 
serve aud euforee the rights of private parties to suits, and to couipel 
oLit^dieuce to orders and decrees nuide to enforce such riglits, and to ad- 
luinister the remédies to which the court has found the parties to be eu- 
titled, are civil and remédiai and coercive lu their nature, the parties 
chielly interested in their couduct and prosecutlon being the indlviduals 
whose rights and remédies they are instltuted to protect and enforce. 

[Kd. Note. — For other cases, see Contempt, Cent. Pig. § 4; Dec. Dig. 
g§ '-i, 4.* 

i'or otlier detlnitlons, see Words and l'hrases, vol. 2, pp. 1194-1105, 
1747-174S.] 

2. COMEMPT (§ 4.".*) — ClillflNAL CONTEXtPT— PrOSECUÏION— ReAI, I'ARTY IN IN- 

TBKEST. 

WhlJe a criminal contempt involves no élément of Personal injury, be- 
ing directed against the dignity of the court in which private parties 
liave little or no iuterest, yet if a contempt consists in the party's refusai 
to do an act which the court has ordered him to do for the beneflt or ad- 
vantage of a party to a suit or action pending before it, and he is com- 
mitted until he compiles with the order, the agreement is in the nature 
of au exécution to enforce the judgment, and the party in whose favor 
the judgment was rendered is the real party in interiîst in the proceed- 
ings. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 125-127; Dec. 
Dig. § 43.*] 

3. Contempt (§ 51*) — Scmmaby Tkial. 

Criminal contempts ma y be tried summarily, and need not be tried ac- 
cording to the regular course of criminal proceediugs. 

[Ed. Note. — For other «ises, see Contempt, Cent. Dig. §§ 140-142 ; Dec. 
Dig. § 51.*] 

4. JuET {§ 21*) — Trial bt Jtjky— Contempt Peoceedings. 

Accused in a prosecutlon for criminal contempt is not entltled as of 
right to trial by jury. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 134-142 ; Dec. Dig. 
§ 21.»] 

5. Contempt (§ 34*) — Criminal Contempt— Punistiment—Jurisdiction. 

Courts of ehancery and other courts without criminal jurisdiction may 
punish for a so-called criminal contempt. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 99, 101-104; 
Dec. Dig. § 34.*] 

6. Contempt (§ 45*) — Punishment— Courts — Jurisdiction— Venue. 

In a prosecutlon for criminal contempt, no change of venue can be al- 
lowed, since no court escept that against which the contempt Is commit- 
ted has power to punish it. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 131, 132; Dec. 
Dig. § 45.*] 

•For otber cases see same topic & { nvmbeb In Dec. & Am. Dlgs. 1907 to data, & Rep'i Indexea 
t Rehearlng denled November 21, 1912. 
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7. Ckimisal Law (§ 987*)— Trial — Sentence— Abpence of Accfsed. 

For an aetual criminal coutempt accused luay be senteiiced In his al>- 
sence without vvaiver or wlthout his consent. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2511 ; Dec. 
Dig. § 987.*] 

8. CONTEMPT (§ 40*) — CONTEMPT rROCEEDINGS — JUDOMENT— FORMES CONVIC- 

TION. 

"Where an act whicli coiistitutes a contemiit of court is also a crime, it 
niay be punislied both by sn)nniary action by the court and by Indictment, 
and neitlier will bar tbe other. 

[Ed. Note.— For other cases, see Coutempt, Cent. Dig. §§ 122-124; Dec. 
Diji. § 40.*] 

9. WlTNESSES (§ 21).'!Vi*) — PRIVILECÏK — CoNTEMPT — OBLIGATION OF ACCUSED TO 

l'ESTlFV. 

Oonst. Amend. 5, provlding that no person should be conipelled in any 
ciiminiil case to be a witness iifîainst himself. dues not apply to coutempt 
proeiH-idiiigs, where the coutempt cliar.!,'ed does not also coustltute a crime. 

\V.a. Note. — For other cases, see Witnesses, Cent. Dig. § 1011; Dec. 
Dig. § 29;iU.*:i 

10. Criminal Law (§ 062*)^Natural Rights— Rigiit to be Confronted 

wiïii WiTJN esses— Criminal Contempt, 

Const. Amend. 6, providing that, in ail criminal prosecutions, the ac- 
cused shall en.1oy the right to be confronted by the witnesses against him, 
does not apiily to proceedings to punish a i)erson for a criminal coutempt 
of court, in which évidence may be taken before an examiner. 

[Ed. Note. — For other cases, see Criminal Lavi-, Cent. Dig. |§ 3, 153S- 
1548; Dec. Dig. § 662.*] 

11. Contempt (§ 66*) — Writ of Ehror— Review— -Rulings on Evidence. 

Where évidence in contempt proceedings was taken before an examiner, 
and objections niade, but not ruled on, were not called to the attention of 
the court on a subséquent heariug, such objections were unavailable on 
writ of error. 

[Kd. Note.— For other cases, see Contempt, Cent. Dig. §§ 213-215, 223- 
237; Dec. Dig. § 66.*] 

12. Contempt (§ 66*) — Writ or Error— Findings—Review. 

Objection to findings of the court in proceedings for punishment for 
criminal contempt could not be sustained on a writ of error, if there was 
any évidence to sustain the findings. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §| 213-215, 223- 
237; Dec. Dig. § 66.*] 

13. Contempt (§ 66*) — Writ of Error— Evidence. 

An objection on a writ of error in contempt proceedings that there was 
no évidence of guilt of the plaintiffs in eiTor raised a question of juris- 
dletlon, and was therefore reviewable. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 213-215, 223- 
237 ; Dec. Dig. § 66.*] 

14. Injunction (§ 228*) — Corporation— Managing Officers. 

W^here a corporation's guilt of contempt in failing to comply wlth an 
Injunction restraining its use of stock market quotations, except on cer- 
tain conditions, was conclusive. and It appeared that the corporation'» 
président, gênerai manager, and assistant manager were frequently, if 
not constantly, in the company's office in the discharge of thelr officiai 
dutles while the Injunction was being violated, and that the corporation's 
business very largely consisted in the violation of the injunction, the 
évidence was sufficient to sustain a flnding of guilt agaln.st such officers. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 484-495 ; Dec. 
Dig. § 228.*] 

•For other casea see same topic t i nvmbeb in Dec. ft Am. DlgB. 1907 to date, & Rep'r Indexe! 
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15. CoNTEMPT (§ 72*)— Civil and Cbiminal CoNTE^rpi— Appoetioxmext oï- 

Fine. 

While it is customary In criminal contempts to assign the entire fine 
to the government, and in strietly civil contempts to award it to the coni- 
plalnant, yet, where the contempt has been both of the court and of the 
rights of the adverse party in civil proceediugs, it is proper for the court 
to apportion the fine between the government and the complainant. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 249-2.j6, 27.3; 
Dec. Dig. § 72.*] 

16. Contempt (§ 66*)— Weit of Erbob— Apportionmesi of Punisiimentv- 
Préjudice. 

Where défendants were properly convicted of a contempt which was 
not only criminal but also violated the rights of the complainant, défend- 
ants were not prejudiced by an order apportioniug the fine between the com- 
plainant and the government. 

[Ed. Note.— For otlier cases, see Contempt, Cent. Dig. §§ 213-215, 22.V 
237; Dec. Dig. § 66.*] 

Hook, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Easteni 
District of Missouri ; David P. Dyer, Judge. 

Contempt proceedings by the Board of Trade of the City of Chicago 
and others against the Marchants' Stock & Grain Company and others. 
From a decree convicting défendants of a criminal contempt and as- 
sessing fines directed to be paid one-fourth to the government and 
three-fourths to the complainants, défendants bring error. Affirmed. 

Chester H. Krum, of St. Louis, Mo. (Henry S. Priest, of St. Louis, 
Mo., on the brief), for plaintififs in error. 

Henry S. Robbins, of Chicago, 111. (Martin H. Foss, of Chicago, 
m., and Sears Lehmann, of St. Louis, Mo., on the brief), for défend- 
ants in error. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. This case was heretofore submitted and 
decided by this court. Merchants' Stock & Grain Co. et al. v. Board 
of Trade et al., 187 Fed. 398, 109 C. C. A. 230. The Suprême Court 
of the United States having held in Re Marchants' Stock & Grain 
Co., 223 U. S. 639, 32 Sup. Ct. 339, 56 L. Ed. 584, that the contempt 
hère in question vs^as criminal as distinguished from civil, the case was 
ordered reargued, and has been again submitted. 

The board of trade of the city of Chicago brought suit against the 
Merchants' Stock & Grain Company, Francis J. Miner, Patrick A. 
Stephens, and numerous other défendants to enjoin them temporarily 
and perpetually from receiving, using, selling, or distributing, directiy 
or indirectly, the quotations of complainant or any of them, and from 
having and obtaining or permitting any telegraph or other wire run- 
ning into or through its, his, or their offices over which said quotations 
are passing until they shall bave lawfully acquired the right from com- 
plainant or some telegraph company authorized by complainant to 
distribute quotations. November 3, 1909, a preliminary injunction was 
ordêred issued upon complainant giving bond in the sum of $5,000. 

•For other cases see same topic & § numeeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



The following day, the bond having been given, a temporary writ of 
injunction issued substantially as prayed in accordance with the rul- 
ing in Board of Trade v. Ghristie Grain & Stock Ce, 198 U. S. 236, 
25 Sup. Ct. 637, 49 L. Ed. 1031, Board of Trade v. Cella Commis- 
sion Co., 145 Fed. 28, 76 C. C. A. 28, and McDearmott Commission 
Co. V. Board of Trade, 146 Fed. 961, 17 C. C. A. 479, 7 L. R. A. (N. 
S.) 889, 8 Ann. Cas. 759. The writ was served by the marshal on 
November 5, 1909, on the Merchants' Stock & Grain Company, and on 
Patrick A. Stephens, its chief telegraph operator, and on November 
llth on Francis J. Miner, président and gênerai manager of the com- 
pany. On December 22, 1909, an information in contempt was filed 
in the civil suit against the Merchants' Stock & Grain Company, Fran- 
cis J. Miner, Patrick A. Stephens, and others. The testimony was 
taken before a spécial examiner, who, as directed, reported the évi- 
dence without making any rulings on the admissibility thereof, or 
any fîndings of fact or conclusions of law. The court heard the mat- 
ter upon his report, and some additional évidence, and adjudged the 
Merchants' Stock & Grain Company, Francis J. Miner, and Patrick 
A. Stephens guihy of contempt, fined them, and directed that three- 
fourths of the fine be paid to the complainants and one-fourth to the 
government. 

The spécifications of error are substantially; 

First to third : That the trial court erred in appointing Robert M. 
Fulton examiner, and directing the testimony to be taken before him, 
and requiring the défendants to appear before the examiner and sub- 
mit to the taking of testimony, and in refusing to vacate said order 
on motion of défendants, and in refusing the défendants a hearing 
upon the case on évidence adduced in open court. 

Fourth to ninth and fourteenth to sixteenth assail the admission of 
certain évidence. 

Tenth to the twelfth assail the findings of défendants' guilt. 

Seventeenth allèges that there was no évidence of guilt. 

Thirteenth is that the court erred in apportioning the fine between 
complainant and the government. 

Eighteenth asserts that there is no sufficient finding of facts made 
by the judgment. 

[1, 2] "Proceedings for contempts are of two classes : Those prose- 
cuted to préserve the power and vindicate the dignity of the courts, 
and to punish for disobediénce of their orders, and those instituted to 
préserve and enforce the rights of private parties to suits, and to com- 
pel obédience to orders and decrees made to enforce the rights, and 
to administer the remédies to which the court bas found them to be 
entitled. The former are criminal and punitive in their nature, and 
the government, the courts, and the people are intereste d in their pros- 
ecution. The later are civil, remédiai, and coercive in their nature, 
and the parties chiefly in interest in their conduct and prosecution are 
the individuals whose private rights and remédies they were instituted 
to protect or enforce. Thompson v. Railroad Co., 48 N. J. Eq. 105, 
108, 21 Atl. 182; Hendryx v. Fitzpatrick (C. C.) 19 Fed. 810; Ex 
parte Culliford, 8 Barn. & C. 220; Rex v. Edwards, 9 Barn. & C. 652; 
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People V. Court of Oyer & Terminer, 101 N. Y. 245, 247, 4 N. E. 259, 
54 Am. Rep. 691; Phillips v. Welch, 11 Nev. 187, 190; State v. 
Knight, 3 S. D. 509, 513, 54 N. W. 412, 44 Am. St. Rep. 809; Peo- 
ple V. McKane, 78 Hun, 154, 160, 28 N. Y. Supp. 981, 4 Bl. Comm. 
285 ; 7 Am. & Eng. Enc. Law, 68. A criminal contempt involves no 
élément of personal injury. It is directed against the power and dig- 
nity of the court, and private parties hâve little, if any, interest in 
the proceedings for its punishment. But if the contempt consists in 
the refusai of a party or a person to do an act which the court has 
ordered him to do for the benefit or the advantage of a party to a 
suit or action pending before it, and he is committed until he com- 
plies vvith the order, the commitment is in the nature of an exécution 
to enforce the judgment of the court, and the party in whose favor 
that judgment was rendered is the real party in interest in the pro- 
ceedings." In re Nevitt, 117 Fed. 448, 54 C. C. A. 622. _ This lan- 
guage was quoted by the Suprême Court with approval in Bessette 
V. W. B. Conkey Co., 194 U. S. 324, 328, 24 Sup. Ct. 665, 48 L. Ed. 
997, and the rule was followed by this court in Clav v. Waters, 178 
Fed. 385, 389, 101 C. C. A. 645, 21 Ann. Cas. 897, and in Merchants' 
Stock & Grain Co. v. Board of Trade, 187 Fed. 398, 109 C. C. A. 
230. 

In Bessette v. W. B. Conkey Co., 194 U. S. 324, 24 Sup. Ct. 665, 
48 L. Ed. 997, Mr. Justice Bréwer said : 

"Tt ma,y not lie alwa.vs easy to classify a partieulai- net as lielon.aint; to 
eitlier one of thèse two classes. It iiiny partake of tbe elun-iictevistics of botti. 
A sisnificaiit and generiilly deterunnative featurc Is tliat tbe act is by one 
party to a suit in disoliedience of a speelal order iiiade in l)ebalf of the otber. 
Yet somerimes tlie disobedlence niuy lio of siicb a character, and in snch a 
nianner as to indieate a contempt of tlie court ratlier tban a disregard of tbe 
riglits of the adverse party." 

No reason can be assigned why disobedience may not at the same 
time be of such a character as to indieate a contempt of the court 
and of ail authority and a total disregard of the rights of the adverse 
party. 

The first points made by the plaintiiïs in error as before stated are 
with référence to the appointment of Robert M. Fulton as spécial ex- 
aminer to take the testimony, and the refusai to set this order aside. 
It is contended that, under the authorities, this was a criiuinal con- 
tempt case, and that by its référence to a spécial examiner they were 
deprived of the privilège of being confronted with the witnesses 
against them as provided in the sixth amendment to the fédéral Con- 
stitution, and the question is, Does that provision apply to criininal con- 
tempt cases? Closely akin to this question is the one as to whether a 
criminal contempt case is witliin the provisions of the fifth amendment 
to the Constitution. 

Thèse two amendments read as follows : 

"Art 5. No person shall be held to answer for a capital, or otherwise In- 
famous crime, unless on a presentment or indictmeut of a itrand jury, except 
in cases arising in the land or naval forces, or in the militia, wben In aetual 
service iu time of war or public danger; uor shall any persou be subject for 
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th6 same offense to be twice put in jeopardy of life or limb ; nor shall be 
compelled in any eriniinal case to be a witness against hiniself ; nor be de- 
prived of life, liberty, or i)roperty, witbout due process of law : nor sliall 
private property be taken for pviblic use, witbout just compensation." 

"Art. 6. In ail criminal prosecutions, tbe aceused shall enjoy tlie right to 
a speedy and pul)lie trial, by an impartial jury of the state and district 
wherein the crime shall hâve been committed, which district shall ha-\-e been 
previously ascertained by law, and to be iuformed of the nature and cause 
of the accusation ; to be confronted with the witnesses against bini : to hâve 
compulsory process for obtaining witnesses in bis favor, aud to bave the 
assistance of counsel for his défense." 

Conceding that the term "criminal contempt" is properly applied 
to a contempt punished by a punitive as distinguished from a coercive 
fine arising in an equity case, it does not follow that it is a criminal 
case within the meaning of the fifth amendment or a criminal pros- 
ecution within the meaning of the sixth. 

Before entering on the discussion of this c[uestion, it seems wise 
to consider certain cases which involve the question of jurisdiction, 
because the turning question in them necessarily involves the ques- 
tion of whether contempts are criminal or otherwise, and thus in a 
measure they bear upon the question as to the rights of a défendant in 
a criminal contempt case. Anterior to the création of the Circuit 
Courts of Appeals, the Suprême Court held it had no jurisdiction by 
appeal, writ of error, or habeas corpus in criminal contempt cases 
because of their criminal character. Ex parte Kearney, 7 Wheat. 38, 
5 L. Ed. 391 ; New Orléans v. Steamship Co., 20 Wall. 387, 22 L. 
Ed. 354; Hayes v. Fischer, 102 U. S. 121, 26 L. Ed. 95; Ex parte 
Fisk, 113 U. S. 713, 718, 5 Stip. Ct. 724, 28 L. Ed. 1117; In re Debs, 
158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092; O'Neal v. United 
States, 190 U. S. 36, 23 Sup. Ct. 776, 47 L. Ed. 945. It held, how- 
ever, that it had jurisdiction of a writ of error to a state court of 
last resort in a contempt case (Tinsley v. Anderson, 171 U. S. 101, 
18 Sup. Ct. 805, 43 L. Ed. 91), and it entertained jurisdiction in Coun- 
selman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 1110, 
of an appeal from the action of the Circuit Court in refusing a writ 
of habeas corpus in a criminal contempt case. It also held that it had 
jurisdiction by mandamus to direct the reinstatement of an attorney 
who had in a contempt proceeding been disbarred without notice and 
without ample opportunity to be heard. Ex parte Robinson, 19 Wall. 
505, 22 L. Ed. 205. It held it had jurisdiction to review a civil con- 
tempt case arising in an equity case on appeal of the principal con- 
troversy after final decree. Worden v. Searls, 121 U. S. 14, 7 Sup. 
Ct. 814, 30 L. Ed. 853; Hâves v. Fischer, 102 U. S. 121, 26 L. Ed. 
95. And in Re Chetwood, 165 U. S. 443, 17 Sup. Ct. 385, 41 L. Ed. 
782, it held that whenever the circumstances imperatively demand that 
form of interposition the writ of ccrtiorari may be allowed as at com- 
mon law to correct excess of jurisdiction and in furtherance of jus- 
tice, and the writ was allowed in that case to bring up the record in 
a contempt case. 

In Durant v. Washington County, I Woolw. 377, 8 Fed. Cas. 128, 
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Mr. Justice Miller, delivering the opinion for the Circuit Court of 

the United States for the District of lowa, said : 

"We are satlsfied, however, iipon considération, tliat a prosecutlon for cou- 
tempt of court is a crlminal proceedlng, in which the government is iuter- 
ested as plaintiff; and that, wlienever it becomes necessary for the govern- 
ment's attorney to appear to vindicate its authority as represented in the 
courts, It is his duty to do so." 

When the act passed creating the Circuit Courts of Appeals, tlie 
Suprême Court held that such courts had jurisdiction of writs of 
error in criminal contempt cases. Bessette v. W. B. Conkey Co., 194 
U. S. 324, 24 Sup. Ct. 665, 48 L. Ed. 997. But it later held that the 
Circuit Courts of Appeals did not hâve jurisdiction on appeal if the 
contempt adjudged was interlocutory until after the final decree and 
then upon appeal therefrom. Dovle v. London Guarantee Co., 204 U. 
S. 599, 27 Sup. Ct. 313, 51 L. Ed. 641. It was held that, if the pro- 
ceedings be for a civil contempt, an order made is in efïect an inter- 
locutory order, and can be reviewed only in equity cases on appeal' 
from the final order. In the Matter of Christensen Engineering Co., 
194 U. S. 458, 24 Sup. Ct. 729, 48 L. Ed. 1072; Heller v. National 
Waistband Co., 168 Fed. 249, 93 C. C. A. 551 ; Id., 168 Fed. 1020, 93 
C. C. A. 670; Ex parte Isaac Heller, 214 U. S. 501, 29 Sup. Ct. 698,. 
53 L. Ed. 1060. And, where the adjudication of civil contempt fol- 
lows the decree in the main case, still the remedy is by appeal, rather 
than by a writ of error. Wilson v. Calculagraph Co., 153 Fed. 961, 
83 C. C. A. 77. In International Paper Co. v. Chaloux, 165 Fed. 436, 
91 C. C. A. 465, in the Circuit Court of Appeals of the First Circuit, 
it w?.s held that appeal would not lie in contempt proceedings in a 
suit at lavv against a party to the suit, nor would a writ of error lie 
because the judgment in contempt was not regarded as the final judg- 
ment in the case. 

Thèse cases hâve been reviewed because they are the principal ones 
in which the question lias been discussed as to whether contempt cases 
were civil or criminal but the décisions bave been with référence to 
what is hère a collatéral question, namely, the jurisdiction of the court. 
They are entitled to their just weight, bearing in mind that the ques- 
tions involved were not whether the cases were criminal cases or 
criminal prosecutions within the meaninp of the amendments to the 
Constitution. 

(3j It is to be noted: 

First. That criminal contempts are tried sumniarily, and not in 
the regular coursé or way. 

[4| Second. That there is no right of trial by jury. Eilenbecker 
v; District Court of Piymouth County, 134 U. S. 31, 10 Sup. Ct. 424, 
33 h. Ed. 801 ; Interstate Commerce Commission v. Brimson, 154 U. 
S. 447, 14 Sup. Ct. 1125, 38 L. Ed. 1047; In re Debs, 158 U. S. 564, 
15 Sup. Ct. 900, 39 L. Ed. 1092; King v. Ohio & M. Ry. Ce, 7 Biss. 
529, 14 Fed. Cas. 539. 

[5] Third. Courts of chancery and other courts without criminal 
jurisdiction can punish for so-called criminal contempt. Middlebrook 
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V. State, 43 Conn. 257, 21 Am. Rep. 650; Cartwright's Case, 114 Mass. 
230; Rapalje on Contempt, § 3. 

[6] Fourth. As there is no power in any except the court against 
which the contempt is committed to punish it, that is, as such court 
has exclusive jurisdiction, no change of venue can be allowed. Ra- 
palje on Contempt, Par. 13. 

[7] Fifth. For a criminal actual contempt the défendant may with- 
out a waiver and without his consent be sentenced in his absence. 
Ex parte Terry, 128 U. S. 2_89, 9 Sup. Ct. 17, 32 L. Ed. 405 ; Middle- 
brook V. State, 43 Conn. 257, 21 Am. Rep. 650. 

[8] Sixth. An act which is a contempt of court andl also a crime 
may be punished both by the summary provision and by indictment, 
and neither will bar the other. Bishop's New Criminal Law, 1067; 
Chicago Directory Co. v. United States Directory Co. (C. C.) 123 
Fed. 194; O'Neil v. People, 113 111. App. 195. In other words, the 
provision protecting him against being twice put in jeopardy does not 
protect him against being punished for contempt and under indict- 
ment for the sanie act. In view of thèse facts and others, it is not 
to be wondered that the Suprême Court has characterized contempt 
proceedings as sui generis. O'Neal v. UnitedI States, 190 U. S. 36, 

23 Sup. Ct. 776, 47 L. Ed. 945 ; Bessette v. Conkey, 194 U. S. 324, 

24 Sup. Ct. 665, 48 L. Ed. 997. It will probably appear that there 
are a number of other cases in which provisions as to criminal cases 
and criminal prosecutions do not apply to criminal contempts. 

[S] First take the question of whether the fifth amendment pro- 
hibits a défendant in a contempt case from being a witness against 
himself. This question has not often been considered, but in Ex parte 
Gould, 99 Cal. 360, 33 Pac. 1112, 21 L. R. A. 751, 37 Am. St. Rep. 
57, it was held that, under the state Constitution, the défendant could 
not be called as a witness against himself in a contempt case, but in 
that state contempt is made a misdemeanor by statute, and it was held 
that, if the court proceeds against one summarily, he could by being 
•called as a witness in the contempt case be made to furnish évidence 
against himself in a criminal proceeding for misdemeanor. Clearly 
this case was within the rule in Counselman v. Hitchcock, 142 U. S. 
547, 12 Sup. Ct. 195, 35 L. Ed. 1110, and under such circumstances 
lie would not be compelled to testify. Very similar is the case of In re 
Nickell, 47 Kan. 734, 28 Pac. 1076, 27 Am. St. Rep. 315, where the 
contempt charged was also a criminal offense, and it was held the 
défendant could not be compelled to incriminate himself. Finally, 
in the case of Gompers v. Bucks Stove & Range Co., 221 U. S. 
418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 E. R. A. (N. S.) 874, Mr. 
Justice Lamar said incidentally that; 

"Without deciding wliat may be the rule In civil contempts, it is certain 
that, in proceedings for criminal contempt the défendant is presumed to be 
innocent, he must be proved to be guilty beyond a reasonable doubt, and 
■canuot be compelled to testify against himself." 

This is followed in the opinion by the citation of numerous au- 
thorities, but they ail go to the presumption of innocence and the 
<iuantity of proof required for conviction and no one of the cases 



28 201 FEDERAL REPORTER 

cited has any bearing on the question of whether the défendant can 
be called as a witness. It has been the practice from an early time 
to propound interrogatories to a défendant in a contempt case. Ra- 
palje on Contempt, 123. Comment is not necessary upon the incon- 
sistency between the proceeding of filing interrogatories by the i)ros- 
ecution to be answered by the défendant, and then holding that the 
défendant cannot be compelled to be a witness against himself. Tt is 
true in the case of Gompers v. Bucks Stove & Range Co., 221 U. S. 
418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874, as in 
the cases from California and Kansas, that, if the plaintiffs in error 
were in fact guilty of the alleged conspiracy, they were criminall)' 
liable, and under the décision in Counsehnan v. Hitchcock, 142 LJ. 
S. 547, 12 Sup. Ct. 195, 35 h. Ed. 1110, coukl not be compelled to 
testify against themselves. On the other hand, in State v. Sieber, 
49 Or. 1, 88 Pac. 313, it is held that one may be compelled to be a 
witness against himself in a so-called contempt case, but cannot be 
compelled to give answers that would convict him upon a distinct 
criminal charge. It may be safely said that there is no case to be 
found where it is held that this portion of the fifth amendment ap- 
plies except where the contempt charged also constitutes a crime, and. 
of course, in view of the facts in the case of Gompers v. Bucks Stove 
& Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34_L. R. 
A. (N. S.) 874, anything there said to that effcct must be limited 
by the facts and law of that case. 

[10] W'e turn now to the cjnestion of whether the provision as to 
being confronted with the witnesses in the sixth amendment is ap- 
plicable to a criminal contempt case. In State v. Mitchell, 3 S. D. 
223, 52 N. W. 1052, it was (listinctly held that a contempt case can 
be tried upon affidavits, and that there was no right to confront the 
witnesses face to face. O'Neil v. Peoplc, 113 111. App. 195; Sea- 
streani v. New Jersey Ex. Co., 69 N. J. Eq. 15, 59 Atl. 914. Judge 
Reed of lowa in New Jersey Patent Co. v. Martin (C. C.) 166 Fed. 
1010, ordered the évidence taken before a spécial examiner. 

In United States v. Anonymous (C. C.) 21 Fed. 761, it is said: 

"If tlie acciised aiipearsi ho Is lu'iird in any way tluit siiits the conveniciieo 
of the court, hy iui oxfuuiiiation or<! ternis, upon .-ifHdiivits, or bj' projsounding 
Interi'OKatories. If he deuy the conteiniit, the ('(uirt, eitïier for itself or by 
référence to a niaster, aseertuhis the facts upon the proof, cither î)arty ex- 
aiuhiing witnesses liy affidavit or otherwise." 

This language was quoted with approval in Re Fellerman (D. C.) 
149 Fed. 244. 

In Coimselman v. Hitchcock, 142_U. S. 547, 563, 12 Sup. Ct. 195, 
198 (35 L. Ed. 1110), it was said in référence to the sixth amend- 
ment that: 

"This provision distinetly nieans a criminal prosecutlon against a ])erson 
vvho is aecused and who is to be tried by a petit ,1nry. A crlniiiinl pros!;cuti(ju 
Ululer article of the aniendnients is much narrower thun a 'criminal case' 
under article 5 of tlie ameuduients." 

In United States v. Zucker, 161 U. S. 475, 16 Sup. Ct. 641, 40 
L. Ed. 777, it was held that in a suit against importers to recover 
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the value of merchandise alleged to hâve been forfeited to the United 
States because of false and fraudulent entry, affidavit and invoice the 
défendants were not entitled to be confronted with the witnesses 
against them. 

In United States v. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 51 
L. Ed. 319, 8 Ann. Cas. 265, and the same against the same in 214 
U. S. 386, 29 Sup. Ct. 637, 53 L. Ed. 1041, the United States Su- 
prême Court imprisoned for varying ternis six persons for contempt 
in connection with the lynching of the negro Johnson of Chattanooga 
vipon testimony taken by a commissioner at Chattanooga. This was 
not objected to by the défendants, but that was a criminal contempt, 
and the contempt would in fact hâve been a criminal offense under 
the law of Tennessee. The court stood five to three, and yet it was 
never even suggested by the majority or minority that the évidence 
should hâve been taken in open court. It has been the practice to thus 
take évidence by commissioner in contempt cases in England for 200 
years. 9 Cyc. 47. And the same practice has prevailed generally in 
this country. Rapalje on Contempt, 124. 

It is not necessary to détermine the question, but, if it were, grave 
doubt exists as to whether or not in a trial before the examiner in 
which the défendants appear and cross-examine the witnesses they 
are not confronted with the witnesses against them. State v. Mc- 
O'Blenis, 24 Mo. 402, 69 Am. Dec. 435. 

We conclude that the following additional différences exist between 
criminal cases, criminal prosecutions and criminal contempts : 

Seventh. That the défendant is not entitled to be confronted with 
the witnesses against him in open court and, probably, 

Eighth. That the défendant in a contempt case may be examined 
as a witness so long as he is not required to criminate hifïlself in 
a sensé other than to convict him of contempt. 

[11-13] So far as the assignment of errors refers to the admission 
of certain évidence which it was claimed was objectionable, objections 
were made before the examiner, but not ruled upon, and were never 
called to the attention of the court, and no ruling on same was made 
by it, and they therefore cannot be considered, nor can relief be 
granted on the objections which assail the findings of the guilt of the 
plaintiffs. If there were any évidence to sustain such findings, the 
judgment of the Circuit Court was conclusive, but it is urged that 
there was no évidence of the guilt of the plaintiffs in error, and that 
this in effect raises a question of jurisdiction. 

[14] The évidence of the guilt of the corporation is conclusive, ancl 
that Francis J. Miner was the président and gênerai manager, and 
that Patrick A. Stephens was assistant gênerai manager and chief 
telegraph operator. Both were présent frequently if not constantly 
in the office of the company in the discharge of their officiai duties 
when the injunction was being violated. As very largely the business 
of the company consisted in the violation of the injunction, and as 
Miner and Stephens were in charge of the business, the évidence was 
substantial, and no question of the jurisdiction of the court arises. 

[15] So far as the apportioning of the fine is concerned between the 
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plaintiff and tlie government, ît is, of course, customary în strictly 
criminal contempts to assign the entire fine to the government, and 
in strictly civil contempts it is equally the custom to assign the entire 
fine to the complainant. Searls v. Worden (C. C.) 13 Fed. 716; In re 
Mullee, 7 Blatchf. 23, 17 Fed. Cas. 968; Doubleday v. Sherman, 

8 Blatchf. 45, 7 Fed. Cas. 959; Schillinger v. Gunther, 15 Blatchf. 
303, 21 Fed. Cas. 693 ; In re North Bloomfield Grave! Mining Co. 
(C. C.) 27 Fed. 795; Macaulay v. White Sewing Machine Co. (C. C\ 

9 Fed. 698; In re Tift (D. C.) 11 Fed. 463; Indianapolis Water Co. 
V. American Strawboard Co. (C. C.) 75 Fed. 972; Ready Roofin^r 
Co. V. Taylor, 15 Blatchf. 94, 20 Fed. Cas. 365 ; Stahl v. Ertel (C. C.) 
62 Fed 920; Fischer v. Hayes (C. C.) 7 Fed. 96; Economist Fur- 
nace Co. v. Wrought-Iron Range Co. (C. C.) 86 Fed. 1010. 

But, where the contenipt has been both of the court and of the 
rights of the adverse party, it has been quite frequently the custom 
to divide the fine between the government and the injured party. 
Carv Manufacturing Co. v. Acme Flexible Clasp Co., 187 U. S. 427, 
23 Sup. Ct. 211, 47 L. Ed. 244; s. c, 108 Fed. 873, 48 C. C. A. 118; 
Matter of Christensen Engineering Co., 194 U. S. 458, 24 Sup. Ct. 
729, 48 E. Ed. 1072 ; Christensen Engineering Co. v. Westinghouse 
Air Brake Co., 135 Fed. 774, 68 C C. A. 476; Chicago Directory 
Co. V. United States Directory Co. (C. C.) 123 Fed. 194; Continental 
Gin Co. et al. v. Murrav Co., 162 Fed. 873. 89 C. C. A. 563 ; Sabin v. 
Fogarty (C. C.) 70 Fed. 482. And in Hendryx v. Fitzpatrick (C. C.) 
19 Fed. 810, Lowell, Circuit Judge, said: 

"Tlie process of eontempt lias two distinct functious — one, criminal to pun- 
ish (lisobetllence, tlie othei', civil and remédiai, to enforce a. decree of the 
court and indenmify private persons. In patent causes it has been usual to 
combine the two and to order punisliment If it is thought proper, or indeumity 
to the plaintiff, if tliat is ail tliat justice requires, or both." 

McCrary, Circuit Judge, seems to hâve been of the opinion that the 
fine must go to the government. United States v. Atchison, Topeka 
& Santa Fé Railway Co. (C. C.) 16 Fed. 853, and he also held in 
Re Ellerbe (C. C.) 13 Fed. 530, that a criminal eontempt is a criminal 
oflfense within the meaning of section 1014, United States Revised 
Statutes (U. S. Como. St. 1901, p. 716). 

In the Matter of Christensen, 194 U. S. 458, 24 Sup. Ct. 729, 48 
L. Ed. 1072, where half of the fine was assigned to the government 
and half to the injured party, the part going to the government was 
punitory and criminal, and so dominated the case that a writ of 
error would lie, and this holding applies to this case. In re Merchants' 
Stock & Grain Co., 223 U. S. 639, 32 Sup. Ct. 339, 56 E. Ed. 584. 
But it has not been determined by the Suprême Court whether the 
entire eontempt case can be reviewed in error, or only that portion 
in référence to the punitory or criminal punishment imposed. It has 
been held by the Circuit Court of Appeals of the Second Circuit 
(Christensen Engineering Co. v. Westinghouse Air Brake Ce, 135 
Fed. 774, 68 C. C. A. 476) that, under such circumstances, the whole 
eontempt case will be reviewed on writ of error. 

As the main case is not yet disposed of in the Circuit Court or its 
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successor, tlie District Court, this court would hâve no jurisdiction to 
review under a writ of error the civil contempt, and its jurisdic- 
tion rests entirely upon the one fourth going to the government, but, 
in the vievir taken of the case, it will not be necessary to pass upon the 
question as to whether the portion of the fine imposed for the benefit 
of the board of trade can be reviewed hère as an incident to the 
considération of the writ of error as to the government's portion of 
the fine. We hâve no doubt that, where the conduct of the défendant 
in a contempt case shows both a lack of respect to the court and a 
disregard of the rights of the adverse party, he may be punished in 
a single proceeding in which a part of the fine is awarded to the gov- 
ernment and a part is awarded to the adverse party. The holding 
in the case of Gompers v. Bucks Stove & Range Co., that the con- 
tempt there in question was civil, and not criminal, was based in 
a large measure upon the prayers for relief in the pétition, and no 
question is raised hère in that regard. 

The fines hère hâve been imposed, and what concern hâve the plain- 
tifïs in error with the order as to the disposition of the money after 
being paid ? The government has not sued out a writ of error. 

We therefore hold : 

First. That the imposition of sentence was légal in this respect. 

Second. That, if illégal, it was without préjudice to the plaintifïs in 
error. 

[16] It is claimed that there is no sufficient finding of facts, but the 
finding is that the Merchants' Stock & Grain Company, Francis J. Mi- 
ner, and Patrick A. Stephens hâve since the 12th day of November, 
1909, willfully and intentionally violated said writ of injunction as 
alleged in said pétition of said board of trade. This was sufficient. 
Clay v. Waters, 178 Fed. 385, 101 C. C. A. 645, 21 Ann. Cas. 897. 

No error of law appearing, it is ordered that the case be affirmed. 

HOOK, Circuit Judge. I concur in the foregoing opinion, except- 
ing that part in which it is said that probably a défendant in a charge 
of criminal contempt may be compelled to testify and incriminate 
himself. The question is not involved in the case before us and a 
différent view was expressed, at least arguendo, in Gompers v. Bucks 
Stove & Range Co., 221 U. S. 418, 444, 31 Sup. Ct. 492, 55 L. Ed. 
797, 34 h. R. A. (N. S.) 874. 
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MARTIN V. GLOBE BANK & TRUST CO. OF PADUCAH, KY., et al. 

(Circuit Court of Appeals, Sixtli Circuit, Xovember 7, 1912.) 

Nos. 2,091, 2,160. 

1. Banketiptct (I 461*) — Appellate Proceeuings — Nature or Obdee. 

An order of a bankruptcy court, sustaining the claims of tliree creditors 
to the entlre proceeds of certain land, which had been fraudulently cou- 
veyed by the bankrupt and, was recovered through attachaient suits in- 

•For other cases see same toplc & 5 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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stituted by sucli creditors in a state court within four months of the bank- 
ruptcy, and which proceeds were lield by direction of the state court sub- 
ject to the orders of the bankruptcy court, vvas not a judgment allowing 
the claims of tbe creditors, within Banl^r. Act July 1, 1898, e. 511, § 25a 
(3), 30 Stat. ,"iô;? (U. S. Comp. .St. lOOl, p. ■.li:',2), from which an appeal must 
bo taken within 10 days, but an order made in a controversy arising in a 
liankruptcy procceding, appealable under section 24a. 

[Ed. Xote.— For other cases, soc Bankruptcy, Cent. Dig. §§ 020-02.3; 
Dec. Dig. § 401.*] 

2. Bankruptcy (§ 440*) — Appelt-ate Proceedinos — MonE of Review. 

The reniedy by api)eal and that bv pétition for revision, giveu by 
Bankr. Act .July 1, 1S08, c. 541, §§ 24a, 24b, 30 Stat. 553 (U. S. Comp. St. 
1001, pp. 34;{1, 3432), are niutually exclusive. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. 
Dig. § 440.*J 

3. BANîiRUPTCY (§ 408*) — Appellate Pboceedincs — riiOCEDUr.E IN Appel- 

LATE Court. 

Ou an ap])eal froni an order niade in a controversy arising in a bank- 
ruptcy proceeding, taken under Bankr. Act July 1. 1898, c. 541, § 24a. 
30 Stat. 55.'i (U. S. Comp. St. l'Ml, p. 3431), the court is not re<iuircd to 
state its findlngs of fact and conclusions of law. 

[ Kd. Xote. — For other cases, see Bankruptcy, Cent. Dig. § 930 ; Dec. 
Dig. § 4G8.* 

.\ppeal and review In bankrui)tcy cases, see note to 43 C. C. A. 9.] 

Pétition to Revise and Appeal from an Order of the District Court 
of the United States for the Western District of Kentucky. 

In the matter of T. J. Atkins, banltrupt. As to an order in favor 
of the Globe Bank & Trust Company of Paducah, Ky., and others, 
Arthur Y. Martin, trustée, files pétition to revise, and also appeals 
therefrom. On motions to dismiss pétition and appeal, for a rehear- 
ing (of 193 Fed. 841, 113 C. C. A. 627), and for entry of final decree. 
Motions to dismiss appeal and for reliearing denied, and motions to 
dismiss pétition to revise and for entry of decree granted. 

W. F. Bradshaw, of Paducah, Ky. (Bradshaw & Bradshaw, of Pa- 
ducah. Ky.. on the brief), for appellant. 

D. H. Hughes, of Paducah, Ky. (T. h. Crice and Wheeler & 
Hughes, ail of Paducah, Ky., on the brief), for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. February 13, 1912, the decree 
below was reversed and the cause remanded for further proceedings 
consistent with the opinion then handed down. 193 Fed. 841, 851. 
113 C. C. A. 627. Sp many things hâve happened in the case since 
then that we deem it advisable briefly to allude to them. March 4th, 
on pétition of the Globe Bank and the First National Bank, an appeal 
was allowed at chambers to the Suprême Court, and bond approved 
and filed. March llth thèse banks filed a motion for allowance of 
appeal in open court; and on the next day they filed a motion to 
vacate the decree of reversai and enter final decree, also a request for 
separate findings of fact and conclusions of law. March 13th they 

•For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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filed a pétition for rehearing. An order was then niade fixing a time 
for hearing the motions to vacate and modify the decree and to allow 
appeal in open court, also directing that the mandate be withheld 
until such motions vvere disposed of ; and the Old State Bank, on the 
same day, filed a pétition for appeal, the allovvance of which was post- 
poned. Prior to July 19th separate findings of fact and conclusions 
of law were prepared, and on that date the cases were set for hearing 
at the opening of the October session on questions which then arose 
as to the proper remedy for reaching the Suprême Court. September 
18th motion to extend record on appeal to pétition to revise was filed 
by the trustée; and on the day following motions were filed by ail 
the appellee banks to dismiss both the pétition to revise and the ap- 
peal. October 7th, the day prior to the expiration of the term, for 
the purpose of preserving the pending questions of remedy, the ap- 
peals theretofore allowed were set aside. 

The difficulties that hâve arisen since the décision in Kebruary grow 
out of the proceedings taken to bring the case as made below into 
this court and the failure to object to the remédies chosen. The trus- 
tée in bankruptcy and certain creditors sought to bring the case hère 
by pétition to revise in matter of law (but without transcript of rec- 
ord, which has since been supplied through stipulation), and the trus- 
tée alone subsequently resorted to appeal. The pétition to revise was 
filed in this court July 27, 1910, and the transcript on appeal Febru- 
ary 23, 1911, and two cases nominally were docketed hère. On mo- 
tion, an order was made postponing the hearing on the pétition to 
revise until the hearing of the appeal; and the cases were, in fact, 
heard together, in connection with the transcript in the appeal pro- 
ceeding, as one cause, without objection and without suggestion as 
to which was the proper remedy. Following the settled course in 
such circumstances, the court did net consider "any question of rem- 
edy or jurisdiction." 193 Fed. 845, 113 C. C. A. 627. 

[1] 1. Jurisdiction. In the motion to dismiss the pétition for re- 
vision, the court is asked to détermine that question before acting 
upon any of the other motions. The briefs of counsel are suggestive 
of another order of disposing of the questions, which we think préf- 
érable. Despite the acquiescence of appellees in the remédies adopted 
and their delay in raising any question of jurisdiction, we feel bound 
to entertain and détermine their motions to dismiss. M. C. & L,. M. 
Ry. Co. v. Swan, 111 U. S. 379, 382, 4 Sup. Ct. 510, 28 L. Ed. 462; 
Fore River Shipbuilding Co. v. Hagg, 219 U. S. 175, 177, 31 Sup. 
Ct. 185, 55 L. Ed. 163 ; Chi., B. & Q. Rv. Co. v. Willard, 220 U. S. 
413, 419, 31 Sup. Ct. 460, 55 L. Ed. 521. It is urged that the action 
of the court below was, in effect, a judgment allowing a debt or 
claim of more than $500, and consequently that an appeal should 
hâve been taken within 10 days after the rendition of such judgment. 
The final order of the court below was entered July 16, 1910, and 
the appeal was prayed for and allowed December 3d, upon the exécu- 
tion of a bond, with surety "to be approved" by the court, which 
approval was given January 10, 1911. It follows that, if the conten-^ 
tion that the action of the court below was a judgment of allowance 
201 F.— 3 
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within the meaning of section 25a (3) of the Bankruptcy Act be souncî, 
the motion to dismiss the appeal must be granted, because the lim- 
itation to 10 days is both distinct and imperative. Conboy v. First 
Nat. Bk. of Jersey City, 203 U. S. 141, 145, 27 Sup. Ct. 50, SI L. 
Ed. 128; Brady v. Bernard & Kittinger, 170 Fed. 576, 578, 95 C. 
C. A. 656 (C. C. A. 6th Cir.) ; In re McCall, 145 Fed. 898, 904, 76 
C. C. A. 430 (C. C. A. 6th Cir.) ; Carrière & Son v. United States 
(C. C.) 163 Fed. 1009, 1010; Old Nick Williams Co. v. United States, 
215 U. S. 541, 544, 30 Sup. Ct 221, 54 L. Ed. 318. 

However, we do not think the final order was the allovvance 
of debts or claims. The claims in question are those of the three 
appellee banks before named. Proofs of the claims of the Globe 
Bank and the First National Bank were made January 9, 1909, and 
of the Old State Bank March 17, 1909. AU of thèse claims were 
for moneys loaned, and it is distinctly stated in the claim of the First 
National Bank and that of the Old State Bank that no security for 
the debt had in any manner been received. The least of the six prom- 
issory notes proved by the Globe Bank, to wit, a demand note of 
$500, is stated to hâve been secured by three collatéral notes (not in- 
volved hère) executed by third persons. It is stated in the proof of 
the Globe Bank that an action (one of the attachment suits mentioned 
below) was pending in the McCracken circuit court on its notes, "un- 
der which a lien is acquired and held on the real estate therein de- 
scribed, attacking a deed as f raudulent" ; but it is further stated that 
the bank had not "received any manner of security for said debt what- 
ever, except three collatéral notes," before mentioned. The record 
filed hère being silent as to formai allowance of thèse claims, a stip- 
ulation was filed in the cause October 16, 1912, in which it was agreed 
that the stipulation should be considered as part of the record in the 
two cases, and, in substance, that no order appears or was made in 
the original record, 

"allowing or disallowing any of the claims filed by the respondents and ap- 
pellees, elther in respect of their original proofs of claim, or of any of the 
amended proofs or pétitions of sald banks, except the order of the référée 
of date May 23, 1910." 

The essential feature of such order of the référée, as well as that 
of the final order or decree of the court, is that only those creditors, 
namely, the three appellee banks, whose claims accrued prior to the 
date of the exécution of the voluntary deed of the bankrupt, were 
entitled to share in the proceeds derived from the sale of the land 
covered by such deed; the order of the référée stating: 

" * * * It is adjudged that the creditors of the bankrupt whose debts 
were created prior to the exécution of the deed by the bankrupt, T. J. Atkins, 
to Ed. L. Atkins and others, and which hâve been proved and allowed herein, 
are the only class of creditors entitled to share or participate in the distribu- 
tion of ithe funds realized from the sale of the real estate sold under the 
judgment of the McCracken circuit court. • * * " 

The amount realized from such sale was stated and was insufiicient 
to pay the debts of thèse banks ; and it was held that they were en- 
titled to the entire fund, subject to costs and taxes, and the trustée 
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was ordered to pay same to such banks pro rata upon theîr respective 
debts. The theory upon which this conclusion was affirmed in the 
court below is stated in our original opinion, before cited. It is 
enough to say now that neither the order of the référée, nor the iînal 
decree of the court below, purports to be an allowance of the debt 
or claim, as such, of any of thèse three banks. Indeed, the debts 
as originally proved do not appear ever to hâve been questioned ; and 
the sums so ordered to be paid on such daims were each materially 
less than the respective debts proved. The true analysis of the or- 
der is that it was an order of distribution. It was an order to dis- 
tribute a fund derived from the recovery and sale of real estate, the 
conveyance of which had been made by the bankrupt in fraud of the 
rights of certain of his creditors, as pointed out in our original déci- 
sion. This fund was so acquired in pursuance of an order of the 
bankruptcy court ; and the validity of the order distributing the fund 
cannot, we think, be rightly tested by any question of allowance of 
daim within the meaning of section 25a, but rather by the ques- 
tion whether the pertinent provisions of the Bankruptcy Act, or those 
of sections 1906, 1907, and 1907a of the Kentucky Statutes (CarroU's 
Ky. Stat. 1909, pp. 854 to 857), are controlling. 

We are not unmindful of the contention that, since in May, 1910, 
thèse three banks filed amended and supplemental pétitions and proof s 
of their daims, in which they asserted liens upon the property cov- 
ered by the judgments of the McCracken circuit court, the effect of 
the order of the court below was to allow such amended and sup- 
plemental daims. The Globe Bank had before filed pleadings in the 
bankruptcy proceeding, and had been instrumental in securing the 
order of the court below, authorizing the trustée to institute proceed- 
ings in the McCracken circuit court. In the sp-called amended and 
supplemental proofs before alluded to, the judgments obtained in 
the McCracken circuit court are set up and relied on to sustain the 
security asserted respecting the daims of the banks, and in each of 
them the court is asked to apply the fund so obtained toward the 
payment of their respective claims ; but thèse instruments are not in 
form or substance proofs of claims. 

Furthermore, it is not pretended that any of thèse banks acquired 
a lien upon this land at the time they made their loans to the bank- 
rupt, or that they ever obtained a lien upon the land until they be- 
gan their suits in attachment. Thèse suits were confessedly begun 
within four months of the commencement of the bankruptcy proceed- 
ing against the bankrupt; and it is plain that under the sections of 
the Kentucky Statutes, before cited, the banks, when commencing 
such suits, had nothing but rights of action respecting the land al- 
leged to hâve been fraudulently conveyed. The most, then, that can 
be said of the asserted liens, is that they were acquired within the 
four months bankruptcy period. It is hard to perceive how the 
assertion of such a lien — a lien claimed only to bave been created in 
a case in which the trustée in bankruptcy was a party — can be em- 
ployed to sustain the theory that the debt (or claim) of any of thèse 
banks against the bankrupt was allowed by the order in question of 
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the référée, within the meaning of section 25a. It was not sougTil to 
hâve any balances that might remain due aUoived. As it seems to 
us, a more rational interprétation of thèse alleged supplemental proof s 
is that they disclose an intent to intervene in the bankruptcy proceed- 
ing, for the purpose alone of securing a distribution of the fund solely 
among the three banks. 

The question thus arises whether this is not a controversy arising 
in a bankruptcy proceeding (section 24a), rather than a bankruptcy 
proceeding itself (section 25a). It is too plain for argument that the 
suit begun and conducted by the trustée in the McCracken circuit 
court, under the order of the référée and the authority of the bank- 
ruptcy court, involved a controversy arising in a bankruptcy proceed- 
ing. The land had been conveyed as a gift by Atkins to his son and 
grandchildren prior to the commencement of the bankruptcy proceed- 
ing against Atkins; and the jurisdiction of the court below to make 
the February order was dépendent upon the fact that the banks com- 
menced their attachment suits within four months of the beginning 
of the bankruptcy proceeding. The grantees under the deed were in 
actual possession of the land, and were défendants in the consolidated 
suit (to set aside the deed), in which the trustée was a plaintiff. If 
the issues in such a case would not présent a controversy arising in 
bankruptcy proceedings, it is difficult to conceive of what would. The 
land was converted into money and its équivalent in sale bonds; and 
on April 2, 1910, the McCracken circuit court ordered the trustée, 
after discharging the costs of the consolidated action, to collect the 
balance due on the sale bonds and hold same^ 

"subjeet to tlie future orders of the I>isti'ict Court of tlie ITulted States for 
the Western District of Kentuclîy in the uiatter of T. J. Atltlns, banlirupt, 
therein pending lu baukruptey, aud as such court may finally détermine tlie 
rights of ail parties un<ter the judguieut of this court as hereinbefore rendered, 
aud upon such other niatters as may be pending, or uiay be presented, in such 
proceedings pending in bankruptcy" in sucli court. 

Thus the original subjeet of the controversy so instituted in the 
State court was converted into a fund and brought into the custody 
of the bankruptcy court. Did this change in form of subject-matter, 
and the extension by the banks of their etïort to subjeet the land so 
as also to reach its proceeds, operate to convert the original contro- 
versy arising in bankruptcy proceedings into a bankruptcy proceed- 
ing? We think not. So far as this question is concerned, the case 
is analogous to Knapp v. Milwaukee Trust Co., 216 U. S. 545, 553, 
30 Sup. Ct. 412, 54 h. Ed. 610. There is no apparent différence in 
principle between Knapp's intervention in that case to hâve the lien 
of the mortgages he represented established as the first lien on the 
property, and satisfied ont of the proceeds of sale, and the course 
pursued hère by the three banks to hâve their asserted rights to the 
présent proceeds of sale established. The purpose of thèse banks was 
to hâve that end accomplished. It was not to hâve their undisputed 
debts allowed, and to hold that allowance was the object would be to 
ascribe to the banks an intent that was not revealed tmtil the lapse of 
six months after the decree of reversai was entered hère. Analogy in 
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point of remedv is also found in Hewit v. Berlin Machine Works, 194 
U. S. 296, 300, 24 Snp. Ct. 690, 48 h. Ed. 986. Title was there asserted 
by pétition to certain machines in possession of the trustée in bank- 
ruptcy, and this was treated as "an intervention raising a distinct and 
separable issue,'' and so was regarded as a controversy arising in bank- 
ruptcy proceedings under section 24a. True, title to the machinery was 
there asserted ; but we are unable to perceive any distinguishing prin- 
ciple between assertion of title to property in possession of a trustée, 
and assertion of a right to hâve property or its proceeds in his posses- 
sion applied exclusively to debts of particular creditors, like thèse 
banks, as against gênerai creditors. Indeed, the insistence of the 
banks is the practical équivalent, and the ruling below is in effect a 
récognition, of a claim of title in the banks to the proceeds of sale; 
and this at last puts to the test the soundness or not of the décision 
of this court tonching the supremacy of the Bankruptcy Act over the 
State statutes respecting the distribution of such proceeds. See, 
also. Rode & Horn v. Phipps. 195 Fed. 414, 419 (C. C. A. 6th Cir.) ; 
In re Mueller, 135 Fed. 711. 68 C. C. A. 349 (C. C. A. 6th Cir.); In 
re First Nat. Bank, 135 Fed. 62, 67 C. C. A. 536. 

As it seems to us, the instant case présents stronger features of a 
controversy arising in bankruptcy proceedings than are to be found 
in the cases just commented on and cited. We say this because no 
lien is asserted that does not fall within the ban of section 67f of 
the Bankruptcy Act; and (apart from statutory liens, or transactions 
based on présent considération, or past considération without reason 
to believe the existence of insolvency) no case is cited. and we hâve 
not discovered any, which accords to a creditor a priority over his fel- 
low creditors that is not traceable to a title or lien antedating a period 
of more than four months prior to the commencement of bankruptcy 
proceedings. This alone. it mav be observed. fairly distinguishes the 
décision in Coder v. Arts, 213 Ù. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 
772, 16 Ann. Cas. 1008, and its class, from the présent case. 

The appeal taken in this case was within the six months period pre- 
scribed by section 11 of the Court of Appeals Act (Act March 3, 1891, 
c. 517, 26 Stat. 829), and we are constrained to hold that the case is 
properly before us. The motion to dismiss the appeal must, there- 
fore, be denied. 

[2] As regards the motion to dismiss the pétition for revision, Ve 
must confess that much bas been said in support of that remedy. 
But since this présents the question whether such a remedy is open 
to the petitioner in a case where appeal is regarded as allov/able, we 
are disposed to adhère to the ruling of this court in Barnes v. Pampel, 
192 Fed. 525, 113 C. C. A. 81, in which it was held that the two rem- 
édies are mutually exclusive. See, also, Loveland on Bankruptcy 
(4th Ed.) § 814, and pertinent décisions there cited of the Circuit 
Courts of Appeals for the Third, Seventh, Eighth, and Ninth Circuits. 

We do not discover that the Suprême Court bas passed upon this 
question; but it bas recently decided that an appeal under section 25, 
and a pétition to revise under section 24b, are not both available in 
the same case. Matter of Loving, 224 U. S. 183, 188, 32 Sup. Ct. 446, 
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56 L. Ed. 725. It cannot escape observation that grave doubts arise 
in the practice, as also in the courts, as to what one of the appellate 
remédies should be adopted for reaching courts of appeals; and 
although counsel for the trustée ask the court to retain the pétition to 
revise until the Suprême Court can pass upon the other questions of 
remedy, vi'e think we are bound to grant the motion to dismiss that 
pétition, but we do so with the consciousness that any error commit- 
ted in this respect can be rectified through writ of certiorari. 

2. Motion to Vacate Decree of Reversai and Bnter final Decree. 
The purpose of this motion is simply to avoid the necessity of having 
the cause remanded, only to return hère and proceed thence to the 
Suprême Court. We think the motion shoukl be granted. 

3. Rehearing. The pétition in this behalf will be denied. We might 
add that the vievi^s expressed in the original opinion respecting sec- 
tion 67f (193 Fed. 846-850, 113 C. C. A. 627) dérive further sup- 
port from a considération of sections 70a and 70e of the Bank- 
ruptcy Act, and also Security Warehousing Co. v. Hand, 206 U. S. 
425, 426, 27 Sup. Ct. 720, 51 L. Ed. 1117, 11 Ann. Cas. 789, and 
Thomas v. Sugarman, 218 U. S. 129, 134, 30 Sup. Ct. 650, 54 E. Ed. 
967, 29 E. R. A. (N. S.) 250. The contention that the judgments of 
the State court are res judicata respecting the rights of the trustée 
and creditors, and also the insistence that a resulting trust in the land 
in dispute accrued in favor of those banks prior to the four months 
period, are dépendent upon whether, under the Bankruptcy Act, the 
judgments of the state courts vi^ere, or could be, or were intended by 
either of the state courts to be, binding upon the trustée or the bank- 
ruptcy court concerning the distribution of the sales proceeds. The 
supremacy of the Bankruptcy Act, and the intent of the state courts, as 
disclosed by their judgments, are, we think, sufficiently considered in 
the original opinion to indicate our views touching the claims of res 
judicata and resulting trusts. Counsel still seem to overlook the fact 
that their suits in the McCracken circuit court were not brought to 
enforce pre-existing liens, but to create liens. Metcalf v. Barker, 187 
U. S. 165, 174, 23 Sup. Ct. 67, 47 L. Ed. 122. 

[3] 4. Findings of Fact and Conclusions of Lan: We cannot con- 
ceive that such findings and conclusions are either necessary or proper 
in this case. If the case was appealable under section 25a, the trus- 
tee!s right in that behalf was lost by lapse of time, as before pointed 
ont; and in appeals taken undier the Court of Appeals Act findings 
of fact or conclusions of law are not required. Knapp v. Milwaukee 
Trust Co., supra, 216 U. S. 553, 30 Sup. Ct. 412, 54 L. Ed. 610. 

Tlie remaining questions will be disposed of by entry, which, with 
orders appropriate to the holdings herein, will be entered. 
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COÏTLE, County Treasurer, et al. v. UNION PAC. B. CO. 

(Circuit Court of Appeals, Eighth Circuit. September 19, 1912.) 

No. 3,565. 

1. CouxTiES (§ 392*) — Levt of Tax— Rédemption Fund— Wyomixg Statuie. 

t'nder Comp. St. Wyo. 1910, § 1125, which requires the board of county 
comniissloners to levy annually in addition to ail otlier taxes sufflcient 
to pay tiie interest on ail outstanding bonds of the county, and "at least 
one year before such bonds become due and in time to provide means for 
tbeir payment, shall cause to be levied a sufficient additional sum to pay 
such bonds as tliey become due," the time for making a levy for such 
rédemption fund is within the discrétion of the board, siibject to the lim- 
itation that It must be at least a year before the maturity of the bonds, 
and the fact that it might hâve been made a year later does not invalidât* 
the levy. 

[Ed. Note.— For other cases, see Counties, Cent. Dig. §| 300-302; Dec. 
Dig. § 192.*] 

2. Counties (| 190*) — Validity of Levy— Statutobt Limitation on Amount. 

Under Comp. St. Wyo. 1910, § 2341, which provides that, unless author- 
ized by a vote, no levy of taxes shall be made by a county board, aside 
from a tax levied to pay a judgment or bonded debt, which will produce 
a sum more than 10 per cent, greater than that levied and coUected in 
the preceding year on the same assessed valuation, the tax levied on mi- 
gratory stock under section 2383, which Is distributed between the coun- 
ties in which such stock ranges, is to be taken into considération in deter- 
mining whether or not a levy is excessive, to the extent of the amount 
which the county making the levy retains as Its share. 

[Ed. Note.— For other cases, see Counties, Cent Dig. §§ 303, 304 ; Dec. 
Dig. i 190.*] 

3. Taxation (§ 611*) — Suit to Enjoin Collection of Tax — Pabtiai. Inva- 

LiDiTT — Excessive Levy. 

That a tax levy exeeeds the constltutional or statutory limit as to 
amount does not render the entire tax void, and a court of equity will 
enjoin collection only of the unauthorized excess. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 1242, 1245- 
1257 ; Dec. Dig. § 611.*] 

4. Taxation (| 611*) — Suit to Enjoin Collection or Tax — Interest. 

In a suit in equity to enjoin collection of a tax which was in part Illé- 
gal, where complainant paid the amount it deemed legally due, although 
the payment was not sufficient, a heavy penalty imposed by statute for 
delinquency will not be enforced as to the amount remaining due, but com- 
plainant will be required to pay only légal interest thereon. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 1242, 1245- 
125T; Dec. Dig. § 611.* 

Restraining collection of taxes because of excessive or unequal assess- 
meuts or valuations, see note to Atchlson, T. & S. F. Ky. Co. v. Sullivan, 
97 C. C. A. 16.] 

Appeal.from the Circuit Court of the United States for the Dis- 
trict of Wyoming ; John A. Riner, Judge. 

Suit in equity by the Union Pacific Railroad Company against 
Thomas Cottle, Treasurer of Sweetwater County, Wyo., and others. 
Decree for complainant, and défendants appeal. Reversed. 

•For otber cases £ee same topic & i nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Walter B. Dunton, of Green River, Wyo., and D. A. Reavill, of 
Rock Springs, Wyo. (N. E. Corthell, of Laramie, Wyo., on the 
brief), for appellants. 

John W. Lacey, of Cheyenne, Wyo. (Herbert V. Lacey, of Chey- 
enne, Wyo., on the brief), for appellee. 

Before ADAMS and SMITH, Circuit Judges, and REP<D, Dis- 
trict Judge. 

SMITH, Circuit Judge. The Union Pacific Railroad extends 
through Sweetwater county, Wyo., and the company owns a large 
amount of land in that county. Tlie entire levy upon its propertv in 
the county for 1909 was $70,813.64. Of this i't paid $62,570.48, and 
brought this suit against the county treasurer and ex officio ccmnty col- 
lector and the board of county cornmissioners to perpetiially enjoin the 
collection of the balance of $8,237.16. A decree was rendered for the 
Company and the treasurer, collector, and the board of county corn- 
missioners appeal. The taxes sotight to be enjoined are of two classes : 
First, a levy for bond rédemption purposes; second, a levy for gên- 
erai county, school, and library purposes. 

As ail the statutes of Wyoming hère material hâve been carried 
into the Compiled Statutes of Wyoming for 1910, références will be 
made thereto. The county of Sweetwater is a municipal corporation. 

"On the first Monday of September of eacli yenr, tlie lioard of coiuity corn- 
missioners shall, V)y au order to lie entered of record ainoiig tlieir proceediiigs, 
levy tlie requlslte taxes for the yenr, and the sauio may be levled aiiy tiiue 
prlor to the first Jlonday of Septeuibor, if the statenieut and notice reriuircd 
by section 2340 has i)eeii recelved from the audUor." CompUcd Statutes of 
Wyoming, § 2;i43. 

The statement and notice required bj' section 2340 of the Compiled 
Statutes having been received on August 31, 1909, the board levied 
"/lo of a mill for bond rédemption purposes and 3^/^ mills for gên- 
erai county, ryio mill for school and ^^/loo of a mill for library, a 
total of 4''Vioo. Subsequently, and after the first Monday in Sep- 
tember, the board changed ^*/ioo of a mill from the gênerai fund to 
the bond levy. There is doubt about its power to make such change 
after the first Mondiay in September. Standard Coal Co. v. Inde- 
pendent District of Angus, 7?, lowa, 304, 34 N. W. 8/0. This resolu- 
tion was, however, subsequently rescinded, and, if the board had 
power to pass it, it undoubtedly had power to rescind it. With limi- 
tations not necessary to set ont in détail, the county board was au- 
thorized to levy for gênerai county expenses, including the school 
tax, not exceeding 12 mills, for schools not more than 3 mills, and 
for library not more than Va mill. At the time the bonded debt of 
Sweetwater county was contracted the following law was in force; 

"Sec. 1125. The lioard (of county cornmissioners) shall cause to be levied 
annually upon ail taxable property of the, county, in addition to other au- 
thbrized taxes, a suflieient suni to pay tlie interest on ail bonds disposed of, 
in pursuance of tlie provisions of this chapter, and shall at least oue year 
before such bonds becoine due, and in time to provide m'eans for tlieir pay- 
ment, cause to be levied a sufiicieiit additlonal suni to pay such bonds as 
tiiey bccouio due, and ail such taxes sliall be levied, assessed aud collected, 
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as otlier county taxes, nntil tlie bonds so Issued are fully pald, iiicludiug tlie 
interest thereof. * * * " 

Before the levy of 1909 tlie following law had been enacted : 

"Sec. 2.34]. It sliiill be ui)l:nvfnl for the state board of e(iualization or any 
board of county coraiiiissiuiiers, county board of equalization. county otiîcer. 
City council, or other otticer aiitborized, or wbosc duties it may be under the 
laws of tlie state to direct, fix or iiialce any tax levy on the assessed valuation 
of ijroperty for purposes of taxation, to direct, fix or malîe any levy upou 
the assessed valuation of proiierty within their .jurisdiction that will product» 
a suin of nioney inereasing the total suin produced by tlie tax levied upou 
such property for the prevlous year more than ten por cent. ; Provided, that 
the electors of any county, city, towii or scbool district may, by a direct vote 
at any gênerai or spécial élection held as provlded hy law in countles, cities, 
towns, or school districts respectively, authorize an increase in any levy not 
In excess of the liniitatioii flxed by the Constitution and laws of thls state. 

"Sec. 2342. The aho^'e section shall in no way llnilt the amount of any levy 
necessary to be made for the purpose of paying any judg'ment or bonded debt 
against any county, municipalit.y or school district. It shall he unlawful 
for any offlcer of any county, city or niunicipality within the state to enter 
upon the tax roll of such county, city or municipallty, any levy made in vio- 
lation of the provisions of the preceding section. Any officer of any board, 
commission, or other offlcer, who shall violate any of the provisions of the 
preceding section, shall upon conviction be flned in a sum not less than one 
huudred dollars, nor more than five hundred dollars, for such offense, and 
any such conviction shall be sufflclent grounds for his removal from ofiice." 

In passing to the considération of the bond rédemption levy, atten- 
tion is called to the fact that, being unable to limit the taxes for 
the payment of bonds below that authorized at the time they were 
issued if the then authorized limit was needed for their payment, it 
was expressly provided in section 2J42 that the above section 2341 
shall in no way limit the amount of any levy necessary to be made 
for the ptirpose of paying any bonded debt, Under section 1125 sep- 
arate levies had been made for the bond rédemption ftind and its 
bond interest fund. The principal of the bonded debt of the county 
was $20,900, the last of which became due November ,3, 1911. The 
interest on thèse bonds and the other interest owed by the county 
on bonds amounted to $1,868. The county then had on handl in its 
bond interest fund $3,637.89, so that the money collected for interest 
in prior years exceeded the amount necessary to pay the interest by 
$1,769.89. The amount then in the bond rédemption fund was $10,- 
095.30. If an excessive interest fund had been collected in prior 
years, it should hâve been attacked before collection, and we do not 
find that there was any authority to compel funds collected for in- 
terest to be used in payment of principal. 

The assessed value of Sweetwater county for 1909 was $18,981,753, 
and from this was deducted as improperly assessed $1,126,551, leav- 
ing the net amount $17,855,202. Of this amount $2,743,841 was 
upon what are known as migratory sheep ; that is, sheep that graze in 
one county part of the year and in others the balance. The net as- 
sessment after ail corrections and deducting migratory sheep was $15,- 
111,361. 

"Sec. 2383. Migratory Stock Fund. AU taxes collected under the provi- 
sions of this chapter shall be held by the county treasurer collecting the same, 
in a spécial fund — to be known as 'The Migratory Stock Fund' — and such 
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fnnd shall be paid ont and dlsbursed as provided by section 23S2 and not 
otherwise. Payments from said fund shall be made flrst to tlie state. Sec- 
ond, to the several counties interested. Thlrd, the balance remainins; in said 
•Tbe Migratory Stock Fund' after making the payments hereinbefore pro- 
vided, shall be eovered into the gênerai fund of tbe couiity." Eevised Stat- 
utes of Wyoming 1910. 

It thus appears that the law, while providing for levying 
upon thèse sheep for various purposes, provided the whole 
amount left to the county should be eovered into the gênerai fund 
instead of distributed. This left for actual appropriation to 
bond rédemptions from the new levy only °/io of a mill on $15,111,361 
or $9,066.81. There was to be paid upon the principal of the bonded 
debt above the amount of the sinking fund $10,804.70, so the amount 
realized from the taxes, if ail were collected, would be $1,737.89, 
less than the amount due. If the entire interest fund was applied to 
bond rédemptions, the levy would produce $32 too much. This would 
be about Y^oo of a mill in excess of the amount required. The law 
cares not about very trifling matters. 

[1] It is contended that as $1,000 of the bonded debt did not ma- 
ture until March 1, 1911, and $5,300 not until November 3, 1911, a 
tax levy in 1910 would hâve been in ample time to hâve met thèse 
obligations. The statute required the levy to be made at least one 
year before the bonds became due, and in time to provide means for 
their payment. There are but two limitations as to time of this levy. 
First, it shall be made at least one year before the bonds become due ; 
and, second, it shall be made in time to provide means for their pay- 
ment. The second provision clearly contemplâtes that it may be nec- 
essary to levy more than a year before the maturity of the bonds. Un- 
der the law taxes become due and payable after the third Monday 
in September, and become delinquent on December 31st of each year. 
It does not appear how soon they are usually collected by distress 
and sale if not voluntarily paid. In any event, it was for the county 
board to détermine whether a 1910 levy would actually be paid in time 
to meet thèse bonds at maturity, and it déterminée! that such levy 
could not be relied on. 

[2] The levy for bond rédemption purposes was valid. It is 
claimed that in applying section 2341 of the Wyoming Statutes migra- 
tory stock should not be considered. In this we do not concur. Taxes 
levied upon such stock and turned over to othcr counties may be 
regarded as collected as trustée or agent for the other county, but 
money from this source actually collected and retained by the county 
is as much a part of its revenues as any other taxes. 

The whole tax levied for the purposes in question for 1908 upon 
Sweetwatelr county amounted to $70,898. There was abated $935.70, 
leaving the net reveimes $69,962.30. In addition to this, the county 
collected net on sheep from other counties $2,631, making the actual 
receipts $72,593.30. They were entitled to levy 10 per cent, in addi- 
tion to this for the year 1909, which would make the légal revenues 
for, the latter year $79,852.63. The gross assessment for 1909 was 
$3,600,202 on sheep and $15,381,551 on ail other property. By abate- 
ment for double and erroneous assessments the sheep were reduced 
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$856,361, leavîng the net assêssment on sheep $2,743,841, and the 
other property was reduced $270,190, leaving its net amount $15,- 
111,361. A levy of 4''Vioo mills on $15,111,361 should produce $74,- 
499. As already explained, the bond tax, although levied on migra- 
tory stock, became a part of the gênerai f und, so the tax upon sheep 
to the amount of $2,743,841 for gênerai school and library purposes 
would be at the rate of 5"/^"" mills, and would amount to $15,173.44. 
Sweetwater county paid from this to Uinta county $993, Carbon county 
$3,267, and F'remont county $1,110, a total of $5,370. Deducting 
this sum from $15,173.44 leaves a balance of $9,803.44, and adding 
this to the amount collected on other property, $74,499, makes $84,- 
302.44 or $4,449.81 in excess of the amount that could be lawfully 
levied for that year. It is provided by section 28 of article 1 of the 
Constitution of Wyoming that "ail taxation shall be equal and uni- 
form." 

[3] As the Union Pacific Railroad Company is not entitled to 
enjoin the bond rédemption tax, the sheep owners are not entitled to 
recover any part of what they paid on that tax, even though by statute 
it is turned! into the gênerai fund. The railroad is entitled to enjoin its 
pro rata share of $4,449.81. This is to be arrived at by the relation its 
taxes for gênerai county, school, and library bear to the entire levy 
made expressly for those purposes. The whole net amount collected 
on migratory sheep was $9,803.44. This was computed at 5^^/ioi> 
mills, but divided between the gênerai county, school, and library tax of 
4°'/ioo mills, and the tax of V^" of ^ mill for bond rédemption pur- 
poses, it would be $8,739.78 for the former and $1,063.66 for the 
latter. This would make the total proceeds of the levy of 4'^/ioo 
mills $74,499 plus $8,739.78, or a total of $83,238.78. The railroad 
company's levy at 4''V"« mills on $8,237,161 would be $40,609.20. 
This tax was therefore excessive as $83,238.78 is to $40,609.20 as $4,- 
449.81 is to $2,170.90. The company retained $8,237.16. As the 
tax imposed on the company in which the illegality existed was 
$40,609.20, and the illégal portion of the tax was only $2,170.90, 
was the whole tax void or only void to the extent of $2,170.90? This 
is a question upon which courts hâve difïered, and in attempting 
to weigh the authorities upon the subject the form of the litigation 
becomes material. 

In most States, in the absence of statutes, tax sales are void if 
any portion of the tax for which the property was sold is invalid, 
and if personal property be distrained, and if suit be brought in 
trespass or in replevin, the invalidity of a portion of the tax is die- 
terminative of the suit. If the taxpayer brings suit to enjoin the 
taxes, the rule that he who seeks equity must do equity is applicable. 
Thèse distinctions must be borne in mind in attempting to consider 
the various cases upon the subject. Thus in Maine it having been 
held in Elwell v. Shaw, 1 Me. 339, that if land is sold for nonpayment 
of divers taxes one of which is illégal, and the rest légal, the sale 
is void. It was further held that, when assessors were sued in tres- 
pass because a horse had been seized upon their warrant upon a tax 
in excess of the lawful limit, the action would lie because the excess 
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vitiated the levy. Huse v. Merriam, 2 Me. 375. In Colman v. An- 
derson, 10 Mass. 104, it was held that the assessor's warrant to the 
coUector while it called for an excessive levy would protect the col- 
lector, and a tax deed was valid. In Stetson v. Kempton, 13 Mass. 
271, 7 Am. Dec. 145, in an action of trespass for seizing plaintiff's 
chaise and harness under a levy, part of which was légal and part 
illégal, it was held the action would lie, but the court said: 

'"Wliether tlie damages may not lie dimlnished by the jury in proportion 
to the sum whicli shall appear to be a lawful suliject of taxation may be cou- 
sidered in the iuquiry which is yet to be liad by the jury." 

In Libby v. Burnham, 15 Mass. 144, in an action in trespass against 
the assessors for the seizure by the collector of the plaintiiï"s oxen 
for payment of taxes, the court said: 

"It Js impossible to distiugulsh between that part of a tax which might 
liave beeu rightly assessed, and tliat for whicii no autUority is given ; so 
that tlie assessment should 'be valid for oue part, aud void for another. Tbis 
point was settled in the case of IStetson v. Keuiptou et al." 

In Joyner v. Egremont, 3 Cush. (Mass.) 569, it is squarely held 
that where a district votes $250, and the assessors assess $285.01, 
their action was void, and one who paid the collector could recover 
the whole amount back from the school district. In Clarke v. Strick- 
land, 2 Curt. 439, Fed. Cas. No. 2,864, Ware, District Judge, said : 

"AU tlie authority they had for levying auy tax was derived from the stat- 
utes and thèse limited them to the précise aniounts nanied in the respective 
aets. The additioiial tax imposed by them was an exeess of power that ren- 
dered the whole tax void, so that the state tax was ail that was legally due. 
Such Is the settled rule of jurisprudence." 

No further argument is made by him, and the only authorities 
cited are Stetson v. Kempton, 13 Mass. 272, 7 Am. Dec. 145, Libby 
V. Burnham, 15 Mass. 144, and Joyner v. Egremont School Dist., 3 
Cush. (Mass.) 569. 

In Johnson v. Colburn, 36 Vt. 693, a tax was levied to cover the 
expense of moving schoolhouses and the légal expenses of contesting 
a former levy previously adjudged illégal for the expenses of moving 
said houses. The court entered upon a discussion of whether both 
thèse expenses were the subject of a legitimate levy, and held they 
were. As a reason for entering upon the discussion, the court said: 
"If any part of the tax is void, it being entire, the whole is void." 
The court cites no authorities, and in fact makes no further argu- 
ment. The question was not really involved in the case, but, as it 
was an action for replevin of a cow seized for taxes, the statement 
was probably correct. 

In Dean v. Lufkin, 54 Tex. 265, a levy of seven cents on the dol- 
lar had been made to pay two distinct classes of warrants. The full 
statutory tax had already been levied to pay one of thèse classes. It 
was held, and manifestly correctly, that there was no way to divide 
the seven-cent levy, and it must ail be enjoined. In the City of San 
Antonio v. Raley, in the Court of Civil Appeals for the Fourth Dis- 
trict of Texas, 32 S. W. 180, it was held that the tax of $1.05 on 
each $100 where the statute only authorized a tax of $1 on the hun- 
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dred was void in its entirety. This was donc upon text-book citations 
only. Cummings v. Fitch, 40 Ohio St. 56, without discussion or the 
citation of any authorities, declared such taxes void. In Lacey v. 
Davis, 4 Mich. 140, 66 Am. Dec. 524, an action of ejectment in which 
the controversy had its origin in tax sales, one of thèse was for taxes, 
including an unauthorized township tax, the court said : 

"In Personal actions against the collector and others for coUecting or at- 
tempting to collect such tax, courts hâve held that when the tax was divisible, 
and the excess could be aseertained, such excess might be rejected, and the 
balance of the tax held good, but that principle has no application to cases of 
ejectment where the validity of the title dépends upon the validity of the tax 
and subséquent proceedings, and where from the very nature of things there 
can be no séparation of the good from the bad. It is only applicable in Per- 
sonal actions or in direct proceedings to collect the tax and does not operate 
upon property acquired upon tax sale." 

In Michigan the question has been governed by statute from an 
early date that, when an illegality affects the amount of tax only, the 
tax shall be sustained so far as it be just and légal. In Conners v. 
City of Détroit, 41 Mich. 128, 1 N. W. 902, where a suit was brought 
to enjoin certain taxes as excessive, the Suprême Court, in an opinion 
by Judge Cooley, said: 

"There is no equlty in the complainant's claim to restrain the collection of 
the whole city tax beeause the levies for certain funds are excessive. He 
should hâve offered to pay vehat the common council might legally assess to 
thèse funds, and the whole of the remalnder. There was no difHculty in as- 
certaining by mère arithmetical calculation what he should touder. Havlng 
failed to do this, the court, whlle sustaining his bill to the exteut of what he 
ought equltably to pay, should bave awarded costs against him." 

And in Hewitt v. White, 78 Mich. 117, 43 N. W. 1043, it was held 
that a tax title was void upon a sale for a tax, including an exces- 
sive one. To the same effect was Boyce v. Sebring, 66 Mich. 210, 33 
N. W. 815. In Mix v. People, 72 111. 241, the Constitution limited 
the county tax to 75 cents on the hundred dollars. A levy in excess 
of this was made, and the court said : 

"This provision renders ail of this tax void which Is In excess of the cor- 
stitutional llmit, but the books abound in cases which hold that in the exercise 
of a power any excessive action beyond the power will not vitiate acts, within 
the power where the acts well performed can be separated from those that 
are unauthorized. Hère there can be no question that 75 cents on the $100 
valuation was fully warranted, and that sum can be readily separated from 
the illégal and unauthorized sum levied in excess of that amount. It requires 
but a simple calculation to make the séparation with précision." 

To the same effect is People v. Chicago & Northwestern Ry., 249 
III. 170, 94 N. E. 57. In State v. McClurg, 27 N. J. Law, 253. it 
is declared that an excessive tax is void only as to the excess. In 
Bright V. Halloman, 75 Tenn. (7 Lea) 309, it was held that the fact a 
larger sum than was lawful was levied does not make the entire levy 
unlawful, but that it is unlawful only to the extent of the unlawful 
exaction. In Whaley v. Commonwealth, 110 Ky. 154, 61 S. W. 35, 
where the Constitution prohibited counties from levying more than 50 
cents on the hundred dollars in any one year, a county first levied 34 
cents and then 25 cents in the same year. It was held that only 9 cents 
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of the last levy was invalld. In Mowry v. Mowry, 20 R. I. 74, V 
Atl. 306, the town of Smithfield levied a tax of $1.15 on the hundred 
dollars. The statute forbade more than $1 on the hundred. The 
court followed Mix v. People, 72 111. 241, and held the levy good for 
$1. In the City of Pensacola v. Louisville & Nashville R. Co., 21 
Fia. 492, itissaid: 

"An assessment can only be declared unlawful as a wliole wheu the illegali- 
ty of an assessment is of such a character that it afCeets every Item in tlie 
llst. If there be items of assessment wliicli are légal and other items whlcli 
are illégal, the assessment under said act should only be declared unlawful 
in part — ^that is, as to those parts that are illégal— and should be allowed to 
stand as to those parts that are légal, unless the légal and illégal are so blend- 
ed as to be inséparable." 

This case overruled Basnett v. City of Jacksonville, 19 Fia. 664. 
In Burlington & Missouri River Ry. Co. v. Saunders County, 16 
Neb. 123, 19 N. W. 698, it was held that where taxes were levied 
for the insane, for which no sum could be levied not expressly au- 
thorized, the légal amount would stand and the balance be perpetually 
enjoined. In Union Pacific v. Howard County, 66 Neb. 663, 92 N. 
W. 579, it was said : 

"It bas been repeatedly held that an excessive levy does not render the en- 
tire levy void, but merely void as to the excess." 

And in Clark v. Colfax County, 2 Neb. (Unof.) 133, 96 N. W. 607, 
it is said : 

"Where taxes are levied in excess of the amount authorized by law, to the 
extent of such excess they are levied for an illégal and unauthorized purpose. 
O., B. & Q. R. R. Co. V. Nemaha County, 50 Neb. 393, 69 N. W. 958. As to 
such excess the levy is void." 

In McPherson v. Poster Bros., 43 lowa, 48, 7Z, 22 Am. Rep. 215, 
a bond tax was levied by an independent school district of 4 per cent, 
when the maximum allowed by law was 1 per cent. The levy was 
held good as to the 1 per cent, and invalid as to the excess. In Worth- 
en V. Badgett, 32 Ark. 496, when the law only allowed a school tax of 
% of 1 per cent, and II/2 P^r cent, was levied, the whole tax was en- 
joined. In Wells Fargo & Co.'s Express v. Crawford County, 63 Ark. 
576, 40 S. W. 710, 17 L. R. A. 371, when a county had the right to 
levy only S mills and was claimed to hâve levied 5^/^ the court said, 
before it could be enjoined, the plaintifï must tender the 5 mills. That 
an excessive levy is not void in whole, but void only, so far as the ex- 
cess may go, was determined in Clifton v. Wynne, 80 N. C. 145, and 
Board of Education v. Commissioners, 107 N. C. 110, 12 S. E, 190, 
and the same rule is laid down in Taft v. Barrett, 58 N. H. 447. In 
Neenan v. Smith, 60 Mo. 292, the law authorized the assessment of 
the cost of paving against the adjacent property, and it was held the 
fact that some small amount of work may hâve been charged not con- 
tracted for in the contract would not invalidate the proceeding, but 
the additional amount so charged may be deducted on proper showing. 
See De Fremery v. Austin, 53 Cal. 380, and Howcott v. Smart, 130 
La. ;699, 58 South. 515, 

Thèse .are substantially ail the cases in the United States uponithe 
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subject, and the court is of the opinion that not only is the greater 
weight of authority in support of the proposition that, where an ac- 
tion is brought to enjoin a tax because it exceeds the constitutional 
or statu tory authority, only so much of the tax will be enjoined as 
exceeds the constitutional or statutory authority, and especially the 
court is of the opinion that the tendency of the more modem author- 
ities is to that effect. The plaintiff below was therefore only entitledi 
to hâve enjoined the collection of the sum of $2,170.90, leaving the 
sum of $6,066.26 still due. 

[4] The statutes of Wyoming provide for a penalty of 18 per cent., 
but, in view of the illegality of the tax, the efforts of the company to 
pay what was justly due, and the controversy which has existed as 
to their amount, we think they should draw interest rather than this 
enormous penalty. 

It is therefore ordered that the case be reversed and remanded, 
with instructions to the District Court, as the successor of the Cir- 
cuit Court, that if it shall appear at any time within 60 days that the 
Union Pacific Railroad Company has paid the county treasurer of 
Sweetwater County the sum of $6,066.26, with 8 per cent, interest, 
which is the statutory rate in Wyoming, from December 31, 1909, a 
perpétuai injunction issue restraining the collection of $2,170.90. 



GIBBS V. ALGER, SMIÏH & CO. et al. 
(Circuit Court of Appeals, Eightli Circuit. December 9, 1912.) 
No. 3,685. 

JUDGMENT (§ 660*) C0^'CLUSIVENES3 QXIESTIONS CONCLUDED. 

A judgment of a Minnesota court of superior gênerai jurisdiction which 
détermines adverse clainis to real estate under Gen. St. Minn. 1894, § 5817, 
authorlzing an action to détermine adverse clalms or interests in real 
estate rendered on adjudging that the complaint in the action states 
a cause of action to détermine adverse claims under the statute, and 
afflrnied by the state Suprême Court, treating the action as one to déter- 
mine adverse claims, is a flnality on the question of adverse claims as 
against the objection that the relief granted Is broader tban authorized 
by the complaint, since the construction placed on the complaint is at 
most erroneous, and the judgment bars a subsectuent action to détermine 
rights to the property. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1171; Dec. 
Dig. § 660.* 

ConclusivenesB of judgment as dépendent on theory of action or recov- 
ery, see note to Millle Iron Mining Co. v. McKinney, 96 G. G. A. 163.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Suit by Clara J. Gibbs, non compos mentis, by Albert L,. Gibbs, her 
guardian, against Alger, Smith & Co. and others. From a decree 
of dismissal, complainant appeals. Affirmed. 

A. L,. Agatin, of Duluth, Minn. (Francis H. De Groat, of Duluth, 
Minn., on the brief), for appellant. 

Alfred Jaques and L. Ç. Harris, both of Duluth, Minn. (Théodore 
T. Hudson, of Duluth, Minn., on the brief), for appellees. 

•For other cases see same topie &, § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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Before ADAMS and SMITH, Circuit Judges, and WIIvLARD, 
District Judge. ^ 

SMITH, Circuit Judge. Reuben Whiteman owned certain lands in 
the counties of St. Louis and Cook, in the state of Minnesota. On 
Mardi 3, 1888, he died, testate. By his will he left thèse lands to 
his wife, Rebecca E. Whiteman, for life provided she did net re- 
marry, or, in case of her remarriage, until that took place, and, upoii 
her death or remarriage, to his son Alonzo J. Whiteman and his 
daughter Clara J. Whiteman, share and share alike. The will au- 
thorized the executors to sel! any of thèse lands, and provided that 
on such sale the proceeds of it should be held and invested and dis- 
posed of as the real estate was directed to be disposed of. Rebecca 
E. Whiteman and Alonzo J. Whiteman were nominated and appointed 
executors. January 25, 1890, Rebecca E- Whiteman and Alonzo J. 
Whiteman, individually and as executors of the will of Reuben White- 
man, entered into a contract with Clara J. Wliiteman, under which 
they agreed to convey to her the lands of the estate in Minnesota 
and particularly the lands in Cook county. 

On December 4, 1890, Alonzo J. Whiteman and wife and Rebecca 
E. Whiteman, as individuals, executed a quitclaim deed of the lands 
in Cook county to Clara J. Whiteman which was recorded on July 
24, 1902. On January 23, 1892, the executors, Rebecca E. White- 
man and Alonzo J. Whiteman, executed to Clara J. Whiteman an ex- 
ecutors' deed to said lands. In 1892, and after tlie exécution of said 
deed, Clara J. Whiteman was married to Albert L,. Gibbs. July 2, 
1902, Clara J. Gibbs and husband conveyed ail the timber upon said 
lands to Frederick L. Gilbert and Edward T. Buxton in considération 
of $8,000 in cash and $8,000 when the grantors furnished an abstract 
showing good title in them. On November 16, 1892, W. H. H. Stowell 
recovered judgment in the district court for the Eleventh judicial 
district of Minnesota in St. Louis county against Alonzo J. White- 
man for a debt oontracted in 1888, and on December 5, 1892, this 
judgment was docketed in Cook county where the lands in question 
were situated. On July 21, 1902, Stowell assigned this judgment to 
Marion Douglass, exécution was issued upon it, and thèse lands were 
levied on and sold on September 22, 1902, as the property of the 
judgment debtor and bought in by Douglass and the certificate of 
purchase was issued to him. 

This certificate was sold on May 22, 1903, to George F. Perkins. 
February 7, 1895, Rebecca E. Whiteman was married to James Lind- 
say. On February 14, 1895, Alonzo J. Whiteman, then unmarried, 
again conveyed the lands in controversy to Clara J. Gibbs. The lands 
not having been redeemed George F. Perkins brought suit in the dis- 
trict court foï the Eleventh judicial district of Minnesota against 
Clara J. Gibbs, Albert L. Gibbs, her husband, Alonzo J. Whiteman 
and Julia N. Whiteman, Rebecca E. Whiteman-Lindsay, James Lind- 
say, Frederick L. Gilbert and wife, and Edward T. Buxton and wife, 
alleging that he was the owner in fee simple of an undivided half in- 
terest in the real estate in question; that the said lands were vacant 
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and unoccupied ; that tlie défendants and each of them claimed an 
interest in said premises or a lien thereon adverse to plaintiff. He 
then set up the original ownership of said lands by Reuben White- 
man, his will, the agreement of November 25, 1890, the executors' 
deed dated January 23, 1892; alleged that none of the conditions 
and stipulations contained in said agreement were complied with by 
Clara J. Gibbs, that the executors' deed was without considération 
and in fraud of the creditors of Alonzo J. Whiteman, of whom Sto- 
well was one. The pétition continued that the défendants and each 
of them bave no estate or interest in said premises or lien thereon or 
any portion thereof and said claims of said défendants and each of 
them is unfounded in law and in fact. Wherefore he prayed: 

".ludgment tliat he be adjudged the owner in fee of said lands, and that 
his tltle thereto be quieted as against the claims of said défendants Clara J. 
Gibbs and Albert L. Gibbs, and the cloud upon his tltle arising by virtue of 
the said execntors' deed. * * * And that défendants Frederick L. Gilbert 
and Edward T. Buxton be also adjudged and held to hâve no right, title, in- 
terest, estate, or lien upon or in aiid m said nndivided one-half (%) Interest 
of the above-described real estate, to the end that plaintiff niay be adjudged 
the absolute owner free from ail claims, right, title, interest, estate, or lien in 
and to the nndivided one-half (%) interest of said real estate as against each 
and ail of the said défendants. And that the plaintiff raay bave ail other 
l)roper relief in the premises and judgnient for the costs and disbursements of 
this action." 

There was due service of notice of this action, and Gilbert and 
Buxton made answer, but the other défendants made default. At 
the June term, 1905, the case came on for hearing, and the court 
found that the plaintiff was the owner in fee of the nndivided one 
half of the lands in question ; that on July 2, 1902, Clara J. Gibbs 
was the owner of the other undivided half of said lands, and on that 
date with her husband she executed and delivered to Gilbert and Bux- 
ton the conveyance to them and they took the interest she had in the 
timber ; that said lands were vacant and unoccupied ; found the f acts 
as to Reuben Whiteman's original ownership, the making of the will 
and his death ; found that by the remarriage of said Rebecca E. White- 
man the title vested in Alonzo J. Whiteman and Clara J. Gibbs in 
equal shares an undivided half in each; found the facts as to the 
Stowell judgment, its assignment, exécution thereon, and sale there- 
under and the delivery of the certificate and the assignment thereof 
to the plaintiff Perkins ; that the executors" deed was f raudulent ; and 
found as conclusions of law that judgment be entered adjudging that 
said plaintiff is the owner of an undivided half of the lands described 
in the finding of facts free of any claim on the part of any of the 
défendants and that said défendants Frederick L. Gilbert and Edward 
T. Buxton hâve such interest in the other undivided half of said lands 
as by virtue of the exécution and delivery of the instrument to them 
of July 2, 1902, free of any claim of plaintiff. Subsequently, on July 
31, 1905, the court adjudged and decreed that George F. Perkins is 
the owner in fee of the lands in question, entitled to the possession 
thereof subject to the rights of Gilbert and Buxton as found, an'l 
that the other défendants and ail persons claiming through them bave 
201 F.— 4 



50 201 FEDERAL EEPOETER 

no estate, interest, lien, or claim in or upon said premises or any part 
thereof. July 26, 1906, George F. Perkins sold and conveyed to 
Alger, Smith & Co., a corporation of Détroit, Mich., an undivided 
half of the timber on thèse lands. Angust 22, 1906, Clara J. Gibbs 
was by the county court of Marathon county, Wis., adjudged insane, 
and committed to the Northern Wisconsin Hospital for the Insane. 
On the 27th day of November, 1906, the same court appointed her 
husband, Albert L. Gibbs, guardian of her person and estate, and on 
June 19, 1907, said Albert L,. Gibbs was appointed guardian of the 
estate of Clara J. Gibbs in the state of Minnesota by the probate court 
of St. lyouis county in that state. On or about March 2, 1908, Clara 
J. Gibbs, by her guardian ad litem, filed an alternative application, 
first to set aside the judgment in favor of George F. Perkins upon 
ihe ground of want of jurisdiction and, second, upon failure to sus- 
tain that motion to reopen said case upon the afifidavits filed and per- 
mit her to answer. October 17, 1908, thèse applications were denied, 
and she appealed, and the case was affirmed by the Suprême Court 
of Minnesota. Perkins v. Gibbs et al., 108 Minn. 151, 121 N. W. 605. 
On the 14th day of December, 1908, a bill was filed in the United 
States Circuit Court for the District of Minnesota by Clara J. Gibbs, 
by Albert L,. Gibbs, her guardian, against Alger, Smith & Co., George 
F. Perkins, Frederick L,. Gilbert, and Edward T. Buxton in which 
she prayed : First. That the pretended claims of title of said défend- 
ants Alger, Smith & Co. and George F. Perkins, and each of them, 
in or to said undivided one-half interest in and to the timber con- 
veyed by said complainant to the défendants Gilbert and Buxton by 
deed be declared to be null and void, and that it be declared and ad- 
judged that her said deed to said Gilbert and Buxton conveyed good 
title thereto and to the whole thereof as against any claims of said 
défend ints Perkins and Alger, Smith & Co., subject always to her 
lien for the said $8,000. Second. That she be adjudged and de- 
creed to hâve a valid and subsisting first lien as for purchase nioney 
upon the premises so conveyed by her to the said défendants Fred- 
erick L,. Gilbert and Edward T. Buxton for the said sum of $8,000. 
Third. That said défendants Frederick L,. Gilbert and Edward T. 
Buxton be by the decree of this court required to pay to her said 
sum of $8,000 in satisfaction and discharge of said lien by a day 
certain to be fixed and appointed by the court, and that in default 
thereof her said lien be foreclosed and a sale of said premises be de- 
creed to satisfy the amount so due to her. Fourth. That said défend- 
ants Alger, Smith & Co. and George F. Perkins be forever barred and 
enjoined from claiming or asserting any claim, right, title, or interest 
in or to the timber so conveyed by her or any part thereof. To this 
pétition Alger, Smith & Co. and Gilbert and Buxton made answers. 
In answer Alger, Smith & Co. set up the Minnesota statute for actions 
to détermine adverse claims, alleged that the action of Perkins v. 
Gibbs was brought thereunder, and that Gilbert and Buxton, by ap- 
pearing in said action and answering thereto, submitted themselves 
to tKe jurisdiction of said court, and by their answer agreed that 
said court adjudged and détermine ail the rights of the parties to 
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said action, and the court adjudged and decreed that the défendant 
Perkins is the owner of an undivided half of the land as described 
in that action, and in this free of any claim on the part of any of 
the défendants to said action, and alleged that the issue involved in 
said action was a question of the ownership of an undivided interest 
in the real estate by George F. Perkins and the question of the ad- 
verse claims of ail parties named as défendants in said action, and 
that said court, having full and complète jurisdiction of said action 
and the parties thereto, gave judgment therein, adjudging that George 
F. Perkins wcls the owner in fee simple of the undivided half in said 
lands free and clear of any claim of any of the défendants therein; 
that ail of the défendants in said action are bound and concluded 
by said judgment, and are barred thereby from making any claim to 
said undivided half of said lands, the timber thereon, or any interest 
therein. The plaintiff made replication to the answers. The évidence 
was taken before a spécial examiner, and upon his report the court 
dismissed the bill and the complainant appeals. 

The case has been ably argued upon numerous points, but, as the 
Court regards a single one as conclusive of this case, it only will 
be referred to. 

Long before the bringing of a suit by Perkins the laws of Min- 
nesota (section 5817, Statutes of Minnesota of 1894) read as follows : 

"An action inay lie brought by any person In possession, by himself or by 
his tenant, of real property against any person who claims an estate or inter- 
est therein, or lien upon the same, adverse to him. for the purpose of deter- 
niluing such adverse claim, estate, lien or interest; and any person having 
or claiming title to vacant or unoccupied real estate may bring an action 
against any person claiming an estate or interest therein adverse to him, for 
the purpose of determlning such adverse claim and the rights of the parties 
respectively." 

It is the contention that the action was to remove a cloud,. and was 
not an action to détermine adverse claims under the statute cited, and 
that, while the decree upon its face went beyond this, the court had 
no jurisdiction in so far as the relief granted exceeded that of re- 
moving the cloud of the executors' deed, and as she had title under 
the deed from Alonzo J. Whiteman and wife and Rebecca E. White- 
man, and perhaps under the subséquent deed from Alonzo J. White- 
man, her title thus acquired extinguished the title of Alonzo J. White- 
man, and so Perkins took nothing under the exécution sale, and, hav- 
ing no decree canceling thèse deeds, her title remained complète until 
divested as it was by a subséquent exécution sale and the latter did not 
divest her vendor's lien. It is probable both sides to this controversy 
misunderstood the effect of the Reuben Whiteman will. 

This court held that, under the will, the children took a vested es- 
tate in the residuary estate subject to a determinable life estate in 
their mother. Perkins v. Gibbs, 153 Fed. 952, 83 C. C. A. 68. The 
will in the fifth subdivision, after providing for the determinable life 
estate în Rebecca ,E. Whiteman and remainder in his children, con- 
tained this provision: 

'"This clause flfth is subject to the powers hereinafter mentioned." 
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Immediately following this is a provision conferring upon liis ex- 
ecutors power in their discrétion to sell, convey, mortgage, and deed 
any and ail of the real or personal property mentioned or included in 
the fifth clause, except the homestead, and provided, in case the real 
estate should be so sold and converted into money, the proceeds of 
it should be lield and invested and disposed of as the real estate was 
directed to be disposed of. It seems highly probable that ail parties 
thought thèse provisions precluded any vesting of the title in the heirs 
during the existence of the executorship. Mr. Perkins in bis original 
complaint allegcd that thèse lands vested in Alonzo J. Whiteman and 
Clara J. Gibbs upon the remarriage of their mother to Lindsay, and 
did not in any way refer to the deed from Alonzo J. Whiteman and 
vvife and Rebecca E. Whiteman, as individuals, although the same 
was of record in Cook county, Minn., some years before he corn- 
menced his suit, but assumed the whole title of Clara J. Gibbs was 
derived under the original fraudulent deed from the executors. The 
plaintiff apparently had some fear of such construction because im- 
mediately after the remarriage of her mother Alonzo J. Whiteman 
again deeded her this property and the deed was recorded. Whether 
this accounts for the bringing of the George F. Perkins suit in the form 
it was it is not essential to détermine. It is sufficiently conceded that. 
if the action by George F. Perkins was an action under section 5817 
to détermine adverse claims, then complainant cannot recover in this 
action. 

Reliance is placed upon W^alton v. Perkins, 28 Minn. 413, 10 N. 
W. 424, and Knudson v. Curley, 30 Minn. 433, 15 N. W. 873. The 
court in both thèse cases said the complaints were clearly drawn as 
bills in equity to procure the cancellation of spécifie clouds, and the 
fact that they alleged facts which would hâve entitled the plaintifïs 
to maintain action under the statute in question could not avail them. 
Those were neither of them collatéral attacks on judgments rendered, 
but were both appeals in the original actions. Concerning them the 
Suprême Court of that state said in Bovey-De Laittre Co. v. Dow 
et al., 68 Minn. 273, 71 N. W. 2 : 

"It is settled by the previous décisions of this court that a complaint which 
is clearly one to reniove a specified cloud upon title to real estate canuot, if it 
falls to State facts sufflcient to sustain an action for such spécifie purpose, 
be sustained, although it allèges facts sufflcient to constitnte an action, under 
the statute, to détermine adverse claims to real estate. Walton v. l'erkln.*!, 
28 Minn. 413, 10 N. W. 424 ; Knudson v. Curley, 30 Minn. 433, 15 N. W. 873. 
The rule established by thèse décisions must be limited to cases where it 
clearly appears from the complaint that the only cause of action inteuded to 
be relied upon was one for the removal of a specified cloud ; for the rule 
scems to encroach upon the fundaniental principles of our Code, abolishing 
ail forms of action, and giving relief upon the facts pleaded and proven, with- 
out référence to forms. It does not appear from the complaint In this case 
that the cause of action intended to be relied upon is one for the removal 
of a specified cloud. On the contrary, the only cause of action alleged is one 
to détermine adverse claims to real estate. The complaint allèges that the 
plaintifC is the owner in fee of the land therein desoribed, which is vacant 
and unoccupied, and to which the défendants claim some title adverse to the 
plaintifC and its title, which claim of défendants is void in fact, and concludes 
with a prayer for relief appropriate in an action under the statute to deter- 
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mine adverse clalms to real estate. But It also unnecessarlly attempted to 
anticipate and allège what the plaintiff understood the défendants' adverse 
claim was." 

This is a question of how far the district court of Minnesota had 
power to détermine the extent of its own jurisdiction. The complaint 
alleged every fact necessary to maintain an action to détermine ad- 
verse claims. The court of necessity held it was such an action, and 
it entered a decree under the statute. The Suprême Court of Min- 
nesota starts its opinion with the announcement that: 

"This action was brought in the district court of the county of Cook to dé- 
termine adverse claims to lixe lands described in the complaint." 

The district court of Minnesota is a court of superior gênerai juris- 
diction. This is not a question of the jurisdiction to grant a gênerai 
decree quieting title for it is conceded the court had that jurisdiction 
if a proper pétition had been filed, nor is it a question of the jurisdic- 
tion of the parties for that is conceded. It is simply contended that 
the relief granted was broader than the pétition authorized as con- 
strued by the Suprême Court of Minnesota. 

In Gillitt V. Truax, 27 Minn. 528, 8 N. W. 767, it was said: 

"The objections to the judgment are that the complaint on which It was 
rendered does not justify so large a judgment. This, if true, was only error, 
not affecting the jurisdiction, and does not afCect the judgment in a collatéral 
action. » • *" 

If the pétition in Perkins v. Gibbs should be examined by one un- 
familiar with the Minnesota cases cited, and who knew only of the 
statute for suits to détermine adverse claims, that the laws of Min- 
nesota abolished ail forms of action and provided for giving relief 
upon the facts pleaded and proven without référence to forms, by 
what process of reasoning could he reach the conclusion that the 
court did not hâve jurisdiction to grant the very relief prayed? If 
the court on examining this pétition found allégations and a prayer 
for relief strictly authorized by the statute to détermine adverse claims 
and due service, it had jurisdiction of both the subject-matter and the 
persons, and, if it proceeded to grant such relief, it was at most er- 
roneous. Under such circumstances, the décision was a finality. 
American Express Co. v. Mullins, 212 U. S. 311, 29 Sup. Ct. 381, 53 
L. Ed. 525, 15 Ann. Cas. 536; Fauntleroy v. Lum, 210 U. S. 230, 
28 Sup. Ct. 641, 52 L. Ed. 1039; United States v. California Land 
Co., 192 U. S. 355, 24 Sup. Ct. 266, 48 L. Ed. 476; Van Fleet on Col- 
latéral Attack, §§ 750 and 755. 

The decree in the former case is conclusive, and the plaintiff can- 
not recover in this action. 

Affirmed. 
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CONNELL.BT v. PENNSYLVANIA R. 00. 
(Circuit Court of Appeals, Thlrd Circuit. December 2, 1912.) 

No. 1,682. 

1. Mabteb and Servant (§ 200*) — Injuries to Sebvakt— Assl-mption of 

KiSK. 

An employé assumes the obvious and unavoidable rlsks of the employ- 
ment, and the employer violâtes no légal duty in faillng to protect an 
employé from the dangers of such employment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 550-, 
Dec. Dig. § 206.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Ilennessey, 38 C. C. A. 314.] 

2. Master and Servant (§ 213*) — Assumptïon of Risk. 

A trackwalker employed to walk over and watch tracks and repair 
small defects, while there is a constant passing of trains, assumes the 
risk of injury by being struck by trains properly operated, and he must 
adopt for his self-protection reasonable safeguards. 

[Ed. Note.- — For other cases, see Master and Servant, Cent. Dig. §§ 550- 
564; Dec. Dig. § 213.*] 

3. Masteb and Servant (§ 137*) — Injury to Servant — Négligence. 

A railroad conipany employing trackwalkers to constantly walk over 
and watch the tracks and repair small defects required them to go in 
pairs to aid them in protecting themselves from dangers arislng from the 
constant opération of trains. It also placed a brakeman on switching 
trains. Two trackwalkers, experleneed men, stopped to make repairs 
while enveloped in steam escaping from a standing engine. The brakemau 
was on watch at the time, and had the emergency brake ready, but the 
steam made it impossible ifor him to see the men, and they could not see 
the approachlng train. Held, that the company was not guilty of any 
breach of duty, and was not liable for the death. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 
269, 270, 273, 274, 277, 278 ; Dec. Dig. | 137.*] 

In Error to the District Court of the United States for the Easteni 
District of Pennsylvania. 

Action by EUen Connelley against the Pennsylvania Railroad Com- 
pany. There was a judgment for plaintiff, and défendant brings er- 
ror. Reversed, v^fith instructions. 

John Hampton Barnes, of Philadelphia, Pa., for plaintiff in error. 
Guilliaem Aertsen, Jr., and Francis Rawle, both of Philadelphia, 
Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case the plaintifif, Mrs. El- 
len Connelley, administratrix of Thomas Connelley, brought suit 
against the Pennsylvania Railroad Company, charging it with négli- 
gence in operating one of its trains, by reason of which négligence her 
husband, Thomas Connelley, was killed. On trial she recovered a ver- 
dict, whereupon the railroad moved for judgment notwithstanding such 
verdict on the ground, amongst others, that the proof showed no neg- 
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ligence on the part of the défendant. The trial court denied such mo- 
tion, and entered judgment in plaintifï's favor. Thereupon the rail- 
road sued out this writ, alleging the proofs failed to show its négli- 
gence, and that binding instructions in its favor should therefore hâve 
been given. 

The statement of claim avers deceased was employed as a track- 
walker on the tracks of the main line of the défendant in the city of 
Philadelphia between Broad street and West Philadelphia Stations, 
and that "while the said Thomas Connelley was so employed, and in 
the course of his said employment, he was on the 4th day of Novem- 
ber, 1910, run down and killed by a train belonging to and operated 
by the défendant company by reason of the négligence of the défend- 
ant company's employés in operating the same, and by reason of the 
négligence of the défendant company's employés in failing to give 
the said Thomas Connelley while so employed due and proper warn- 
ing of the approach of said train." The proofs showed that there are 
eight or nine tracks between thèse two stations, that there are numer- 
ous cross-overs and frogs, and the System widens into 16 tracks run- 
ning into Broad Street Station. Over thèse tracks there is the con- 
stant passage of several hundred trains incident to such a station. 
The employment of the deceased was to continuously walk over and 
watch thèse tracks, and repair any small job, such as tightening bolts, 
etc. The trackwalkers go in pairs, so that they can better lookout for 
each other's safety. At the time of the accident Connelley and Row- 
an, his companion, who were both experienced men, were walking their 
beat together. It was a dull, damp, and misty morning. When near 
Twenty-Second street, they came opposite an engine which was stand- 
ing still and blowing smoke and steam towards the track on which 
thèse two men were. This steâm so enveloped them as to hide them 
from view. Hère the men stopped, and Connelley began tightening 
a boit. About a minute or two before the accident, Rowan called 
Connelley's attention to the steam enveloping them, and said they 
had better move to one side. Rowan's account is: 

"I says, 'Tbere is a lot of steam hère.' I says, 'We had better move to one 
slde.' That was about a minute or two before this liappened, and the last 
words he spoke. Ile said he had the boit nearly tlghtened now. Just about 
a minute or so, I judge it was over a minute after that, this hère draft came 
along. Of course, we eould not see it very handy. Of course, there was 
steam blowing there, and I did not see it until about flve or six feet away. 
.So I hollered as soon as ever I seen it coming, you kuow, and I says to my- 
self, if 1 jump, the wheels may happen to catch me, so I stood right in tlie 
middle of the track with my baclc to it, and let the train hit me. I went 
right down, and one of the big cars and half a car went right over me." 

Connelley was struck just after Rowan went down, but, instead of 
failing in the middle of the track as Rowan did, he fell on the rail, 
was run over, and killed. The train that struck him was composed 
of empty passenger cars, and was being backed into the Broad Street 
Station. On the end of the train which struck décèdent a brakeman 
was stationed to give warning to any one he saw by shouting or whis- 
tling. His testimony was that he was on watch, and had control of the 
air brake, but, owing to the cloud of steam enveloping Connelley and 
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Rovvan, he did not see them until the car was hitting them, that he 
instantly applied the air, but, on account of the wet rails, the train sHd. 
The testimony of the track foreman was : 

"You caiinot wani the meii of evevy train coniiiisr. Tliey are supposccl to 
watch for tlieiimelves. They hâve a steady job of trackwalkevs, walkiiis 
thèse tratks, and they walk the tracks ail over In the niornins and conthnie. 
and if they see anythlug wrons, of course, it is their duty to repair it — tliat 
is, sniall jobs, tiglitenins bolts, etc. — and oue of thèse inen is su]i]>osed to 
watch for the other while the otlier is working. That is the iuf-;trm-tions 
they get." 

The case was submitted to the jury under instructions: 

"ïhe flrst tliing, therefore, for you to détermine is whether or not there 
was négligence in the oiieratiou of tlie train that killed Mr. Coinielley. If 
there was no négligence in the opération, then there eau be no rocovery in 
this case." 

The above facts were ail proved by the plaintiff, and are vmdisputed. 
We are clear they disclose no négligence on the part of the railroad in 
operating its train, and that the decedent's death, instead of being 
caused by any négligence or want of care on the part of the railroad, 
was caused by the risks incident to the employment he followed. 

[1] It is an obvions fact that many occupations, as for example a 
powder mill operator, a structural iron worker, a diver, a blaster, a 
track walker, necessarily subject those who folio w them to great dan- 
gers. When, therefore, a man contracts for such employment, he 
knows and takes on himself the risks and dangers incident to such dan- 
gerous work. His assumption of those obvions and unavoidable risks 
is in the very nature of things part of his employaient. It follows, 
therefore, that the employer violâtes no légal duty to the employé in 
failing to protect him from dangers which cannot be escaped by any 
one doing such work. Narramore v. Cleveland, C, C. & St. L. Rv. 
Co., 96 Fed. 298, Z7 C. C. A. 499, 48 L. R. A. 68. 

[2] It is obvions that even where a railroad opérâtes its trains, and 
moves its switch drafts in a proper and careful manner, trackwalkers 
and repairmen are necessarily subjected to great risks. Their very 
occupation is one of constant péril. Indeed, it follows froni the na- 
ture of such employment that the duty of self-preservation bas to 
rest on them, for no adéquate protection, other than self- protection, 
can be afforded them. And such bas been the reasonable holding of 
the law. Thus in Norfolk & W. Ry. Co. v. Gesswine, 144 Fed. 56, 
75 C. C. A. 214, itwas said: 

"This mail was one of a niinrber of men wlio were employed as sectionmeu 
on the railroad. They were engagée! in repairing the track, taliing ont rails, 
piitting in new ones, taklng ont cross-ties and putting in new ones, and hew- 
Ing them into proper forni and shape, and were working on the railroad track, 
while the trains were being operated in the usual way ; manifestly, a place 
of danger. A railroad does not suspend the opérations of its trains until the 
track can be put in order, and tlie proposition to thèse sectlonmen was, 'We 
wlll run the trains and operate tlie road as heretofore, as we ordinarily do, 
and between trains you must do this work and loolt ont for yourselves to 
avold being injured by the trains,' and the sectionmeu aecept the employnient 
upon thèse tenus, and If au accident oceurs, and tliey are hurt while the 
trains are being mauaged and operated in the usual and ordinary way, they 
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can hâve no just ground of complalnt against the railroad. It is hot the fault 
of the rallway coiiii)any." 

So, also, in Aerkfetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 
835, 36 L. Ed. 758, where an experienced trackman was injured by 
a moving train in a switching yard, it was said : 

"TJnder siieh circumstances, what négligence can be attrilnitcd to the i)ar- 
ties In control of the train, or the management of the yard? They conld uot 
liave moved the train at any slower rate of speed. They were not bound to 
assume that any employé farnlliar with the manner of doing liusiness would 
be whoUy indiffèrent to the going and coming of the cars. ïhore were no 
strangers whose présence was to be guarded against. The ringing of bells 
and the sounding of wliistles on trains going and coming and switch engines 
moving forward and liachward wordd hâve simply tended to confusion. 
* * * It cannot be that, under thèse circumstances, the défendants were 
compelled to send sonie nian in front of the cars for the mère sake of giviug 
notice to employés who had ail the time knowledge of what was to be ex- 
peeted. We see in the facts as disclosed no négligence on the part of the 
défendant." 

Indeed, in thus inaking self-protection the substantial safeguard of 
trackwalkers and sectionmen, the law is reasonable and just, for no 
other dependable safeguard can be afforded their perilous work in the 
practical opération of raiiroads. As said in Keefe v. Railway Co., 92 
lowa, 182, 60 N. W. 503, 54 Am. St. Rep. 542, "Thèse rules .are 
founded upon the necessilies of the business of operating railways," 
and in Rosney v. Erie R. Co., 135 Fed. 311, 68 C. C. A. 155: 

"An elaborate .System of signais by ringing bells, sounding whistles, swing- 
ing lanterns and waving flags, designed to cover the erratic movements of 
switching engine-s and extra freight trains, would quite likely hâve tended to 
complicate and confuse the situation." 

This rule has the uniform support of courts in ail sections of the 
country. Morris v, Boston & M. R. R., 184 Mass. 368, 68 N. E. 680; 
Bancroft v. Boston & M. R. R., 67 N. H. 466, 30 Atl. 409; Railroad 
Co. V. Hester, 64 Tex. 401 ; Carlson v. Cincinnati, S. & M. R. Co., 120 
Mich. 481, 79 N. VV. 688; Pennsylvania R. R. Co. v. Wachter, 60 
Md. 395. 

[3] In view of thèse décisions, it is clear, therefore, that, so long as 
the défendant railroad used its terminal tracks by running its trains 
properly thereon and in the usual way, the duty of guarding himself 
against such trains rested on Connelley, and a study of this testimony 
leads to the sad conclusion that the death of this un'fortunate man was 
due to his own momentary disregard of the péril of his situation. To 
aid thèse trackwalkers in taking care of themselves, the railroad re- 
quired them to go in pairs, and. indeed, Connelley's companion called 
his attention to the enveloping steam, and advised their moving aside. 
Obviously self-preservation, the steam enveloped position he was in, 
together with the knowledge that trains were constantly moving, 
should hâve led the décèdent to heed the warning instead of making 
chance and not care the insurer of his safety. The failure of décèdent 
to heed this timely warning and step aside undoubtedly cost him his 
hfe. The railroad had taken the additional step of placing a brake- 
man oh the switching train. He was on watch and had the emergency 
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brake ready, but the steam which enveloped Rowan and Connelley un- 
til they were struck made it just as impossible for the brakeman to 
see them as it was for them to sec the approaching train. 

Finding, as we do, no lack of care or omission of duty on the part 
of the railroad, we are constrained to reverse this case and remand 
it to the court below with instructions to enter judgment for the de- 
fendant. 

This conclusion renders it unnecessary to pass on the other questions 
raised in the briefs. 



TIIK ANXA W. 
(Circuit Court of Appeals, Second Circuit. Dcccmber 0, 1912.) 

Xos. 8". 88. 

1. CoLi,isiON (§ !)')*) — Ttto .\xn Tow witii .Scuoonek—Xegligence or Tuo— 

Excessive Hawserk. 

A schooner i>assiufr up tlic miniu ship cliaunel into lower New York Ba.r 
at niglit liefore tiie wind îisainst an el)b tide at a speed not more than 
iy> knots came into collision witli tlie tow of a meeting tug on a hawser 
1.200 feet long, in violation of navigation régulations under Act May 28. 
1908, iimiting hawsers to 75 fatlioms and as much shorter as the weather 
or sea wiil iiermit. The tug and schooner passed port to port not more 
tlian .50 feet apurt, though there was pl'^'ity.sea rooni to the west. The 
schooner lield her course unti! just prior to collision with the tow. Hel<f, 
tliat the tug was at fault in failing to keep further to the west of the 
channel in view of her duty as the bnrdened vessel to keep out of the 
way, and also by reason of the leugth of the liawser which liy the set of 
the tide wo\ild cause tho tow to sag to the eastward of the tug's covu'se. 

ll-:d. Note.— Foi- other cases, see Collision, Cent. Dig. §§ 200-202; Dec 
Dig. § Où.* 

Collision with or l)etween towing vessels and vessels in tow, .sec note to 
The .iohn Englis, ]00 C. C. A. 5S1.1 

2. CoLri.s!ON (§ 77*) — Fault — Fak.ure to Keep Lookout. 

Where a schooner came into collision with the tow of a passing tug,. 
the schooner would be held at fault in failing to keep a lookout unless 
she could afflrmatively show that if there had been a lookout, and he had 
doue bis duty in seeiug and reiiorting other ves.sels. and the schooner had 
navigated in conforniity with the information thus obtalued, the collision 
would nevertheless hâve happened. 

|Kd. Note.— For other cases, see Collision, Cent. Dig. §§ 140-140; Dec. 
Dig. i 77.*] 
,3. Collision (§ 44*) — Navigation — Sailino A'essels. 

Where a sailing vessel, required l>,y rule to keep her course, sees botli 
lights of an a))proachiug steaai ^-essel which is in a position to pass either 
to starboard or port, the privileged vessel is bound to hold her course 
until it is certain which sidc the bnrdened vessel will elect to pass on, 
and then act accordingly. 

[Ed. Note.— For other cases, see Collision, Cent, Dig. §§ 48-50; Dec. 
Dig. § 44.*] 
4. Cori.isioîj (§ 61*) — ÏUG and Tow Meeting Schooner — Navigation. 

A tug and tow and schooner were approaching each other head on at 
night, at a point where it was entirely praetieable for the tug and tow 
to pass either to starboard or port. Both lights of the tug were visible 
imti! she reached a point 300 to 400 feet froni the schooner, when the 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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green llght was sliut out, There was no blast of the tug's whistle or 
anything else to Indicate her intentions. Held that, as soon as the tug's 
green light was shut out, the schooner's looltout would hâve been suffl- 
ciently advlsed that the tug Intended to pass to port, so close that colli- 
sion with the tow was inévitable unless the schooner took prompt action, 
and, not having done so, the schooner was at fault in failing to hâve a 
lookout which contrlbuted to the collision. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. § 78; Dec. Dig. 
§ Cl.*] 

5. Collision (§ 154*)— Appeal. 

Where, on appeal t'rom a decree findlhg that a collision between a 
schooner and a tow was a resuit of the négligence of the tug, appellant 
imdertook to show not only that the schooner was at fault, but also that 
the tug was free from fault, while appellee sustained only so much of 
the décision below as found that the tug was at fault, and did not defeat 
the contention that the schooner was also at fault, neither side would be 
awarded costs on appeal. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § ,^>08 ; Dec. Dig. 
f 154.*] 

Appeals from the District Court of the United States for the Eastern 
District of New York; Thomas I. Chatfiekl, Judge. 

Suits in admirahy by Jared Griffing, as owner of the schooner Day- 
hght, and by the Président and Directors of the Insurance Company 
of North America, against the steam tug Anna W. Decrees for Hbel 
(181 Fed. 604), and the claimant, the National Dredging Company of 
Wilmington, Delaware, appeals. Modified and affirmed. 

Thls cause cornes hère upon appeals by the claimant from decrees of the 
District Court, Southern District of New York, holding the Anna W. solely in 
fault for a collision between her tow, the scow P. B., No. 1, and the schooner 
Daylight. The flrst suit was brought to recover for the total loss of the 
schooner and the Personal effects of her master and mate. The second suit 
was to recover for the loss of a cargo of coal laden on the schooner. 

The collision happened between 4 and 5 a. m. .lanuary 17, 1910, in the lower 
bay of New York near the middle of the main ship channel to the northward 
and eastward of the Quickstep Buoy. The tug, with her loaded tow on a 
hawser of about 600 fathoms was bound down the channel. The schooner 
was bound up with a following wind, some witnesses say she was winged, 
others that her salis were ail to starboard, but that her forward sails were 
not drawing, the mainsail not guyed, but swinglng back and forth. The wind 
was light, 9 knots at Sandy Hook, and the tlde ebb, so her progress up the 
bay was about 1% knots an hour. The speed of tug and tow was about 5% 
knots with the tide. The tug and schooner passed each other port to port, 
but the port bow of the scow struck near the bluff of the schooner's port bow. 

The oiïinion of the District Judge is found In (D. C.) 181 Fed. 604. 

Carpenter & Park, of New York City, for appellant. 
L. D. Armstrong, of New York City, for appellee Griffing. 
Lawrence Kneeland, of New York City, for appellee Président and 
Directors of Insurance Co, of North America. 

Before DACOMBE, COXE, and NO^T.S, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). [1] 
It must be taken as a fact in the case that from the time they sighted 
each other the schooner held her course until she hardported as the 
tug reached her bow. Her witnesses say she did, the probabilities are 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that a privileged vessel would do so, and there is not a scrap of évi- 
dence to the contrary. 

The pilot of the tug bronght her down on a course close to the 
schooner. He says he cleared her by 100 feet : other witnesses niake 
the distance 25 feet. Wliether we split the différence and cal] it 50 
feet, which it probably was, since on this dark night he could see 
the ripple iinder the bow of the schooner going as slowly as she was, 
or whether we leave the distance at 100 feet, the event shows that 
he brought bis tug so close that collision between the schooner and the 
tow was inévitable unless the schooner changed her course to the east- 
ward. The pilot says his tow was straight behind him. If he is right 
in his estimate of 100 feet clearaiice of the schooner, he niust be wrong 
as to the tow following exactly. When confronted with this proposi- 
tion, he can account for the collision only by suggesting that "the 
sc];ooner must hâve luffed"' (to westward). He does not prétend that 
he saw lier luft, and his own witness, Vickery, whose eyes were on her, 
says she did not luff, but "swung off" (to eastward). Probably the 
tow was scmevvhat to the eastward of the tug — the set of the tide 
lestified to by other witnesses than the schooner's would indicate that. 
We do not think she was much to the eastward, but if she were only 
50 feet to eastward, a very slight sheer with a 1,200-foot hawser, and 
the tug passed as the schooner's witnesses say she did 25 feet frorn the 
latter, collision would follow unless the schooner got further to east- 
ward. 

Manifestly, as was the case in the Gladys, the tug, a burdened 
vessel, had brought about a situation where the privileged vessel could 
escape collision only by herself changing course, contrary to the rule. 
There is no sufficient excuse shovvn for the tug's producing such a sit- 
uation. To the westward was the Du lîois ; but her course was 125 
feet off, and the Anna W. was going faster than the Du Bois. To the 
eastward of the center of the channel (where the schooner was navi- 
gating) was clear water, no vessels at ail, and abundant room to pass 
the schooner to the eastward without intruding on Ambrose Channel 
where vessels like the tug herein had no right to be. 

it seems to us that the Anna W. was clearly in fault for this. 

Moreover, this collision happened in January, 1910. The board con- 
stituted by the Act of May 28, 1908, had promulgated in December 
of that year tlie following régulation covering the inland waters where 
the Anna VV. was navigating : 

"(2) Ihiwsers are liunted in lenfïtli to 75 fatlioins froni the stern of orie 
vessel to the low of the fonowing vessel; and sUonld hi ail cases be as much 
shorter as the weather or sea will permit." 

With a hawser 200 fathoms in length the tug was violating this rég- 
ulation, which the statute provides "shall bave the force of law," and 
it is not shown that this violation did not contribute to bring about the 
collision. 

We therefore concur with the District Court in the conclusion that 
the tug was in fault. 

|2] As to the fault on the part of the schooner, she had no lookout 
and must be held in fault therefor, unless she can show affirmatively 
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that, if there had been a lookout, and he had donc his duty in seeing 
and reporting other vessels, and the schooner had navigated in con- 
formity with the information thus obtained, the collision would never- 
theless hâve happened. The master of the schooner says they saw the 
tug's Hghts two miles ofif ; the mate makes the distance one mile. Even 
if it were a little less than that, there would be ample time for ail 
proper maneuvers. Although the tow's lights were good and properly 
placed, they probably were not as bright as the tug's and might not 
hâve been seen till a little later. But concède they were visible at the 
same time. The schooner would tben be advised that the tow vvas 
tither following directly behind the tug (as the tug's pilot says), or was 
following somewhat to eastward. of the tug's course (as the évidence 
convinces us she really was). 

What then should the schooner bave done? The évidence shows con- 
clusively that they were approaching substantially on opposite courses ; 
the schooner N. by E., the tug S. Isy W. 14 W. The schooner's wit- 
nesses say that from the beginning they saw both lights. There is 
nothing in the proof to indicate that they did not. They also say that 
the red light seemed somewhat the dimmer, which they thought was 
because it was partly screened, an indication that the tug was probably 
bearing to the east. But even if we reject this statement of theirs, as 
to the red light we bave a situation, wdiicb arises often and which we 
bave many times considered. 

[3] A sailing vessel, required by rule to keep her course, sees both 
lights of an approaching steam vessel which is in a position to pass her 
eiiher to starboard or to port. We hâve repeatedly held that the priv- 
ileged vessel should hold her course till it is certain which side a bur- 
deiied vessel (which may lawfully pass on either side) will elect to pass 
on. If for instance the privileged vessel should too soon assume that 
the passing would be port to port and change her course ta starboard, 
and the burdened vessel should at the same time elect to pass to star- 
board and change her helm accordingly and collision follow, the priv- 
ileged vessel would be clearly in fault for disobeying the rule, because 
had she foUowed the rule, as the steamer had the right to believe she 
would, the later would bave avoided her and no collision resulted. The 
privileged vessel must hold on till she is reasonably certain what the 
other is going to do. In The Gladys, 144 Eed. 653, 75 C. C. A. 455, 
cited on the brief, the tug and tow (two-thirds of a mile long) was 
heading N. E., the sailing vessel N. N. W. We pointed out that, by 
reason of the length of the tow, it might seem improbable that the tug 
could hâve gone under the stern of the tow, and impossible that the 
long tow could cross ahead without collision if the schooner kept on. 
In the opinion the crucial moment is indicated as the "moment when 
the tug crossed the schooner's course, because then it was impossible 
for the tug to go under the schooner's stern." The schooner in that 
case was held in fault, because (in the opinion of the majority) she did 
not take immédiate action when the tug crossed her course, but kept 
her own course until about 500 feet of the hawser between the tug 
and first tow had also crossed. "If, the moment she saw the tug cross 
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her course, she had gone off to starboard, she would certainly hâve 
escaped." 

[4] In the case at bar, the master of the schooner is surely wrong 
in fixing the distance between the two vessels at 600 feet when he saw 
the green Hght of the tug shut in. The tug was not changing her 
course, and on their relative courses and in their relative positions they 
would be doser together when the screen would begin to eut out the 
green light. The wheehnan says it was 300 to 400 feet when the green 
light shut in. Until that point was reached and in the position the 
vessels were in, it was entirely practicable for the tug to direct her 
course to starboard or to port and pass the schooner on either side. 
Until that time the schooner could not tell which course the tug would 
take, no blast of the tug's wdiistle had given any indication as to the 
latter's intentions, and there was nothing else to indicate them. Down 
to that time apparently the schooner was not in fault for keeping her 
course. 

As soon, however, as the tug's green light was shut out, the schooner 
was sufficiently advised that, the tug was about to pass on her port 
side, manifestly so close that, with the tow in the position which a 
lookout would hâve seen, collision was inévitable unless the schooner 
took some action. It was fhen the duty of the master to act promptly. 
Did he do so ? 

He certainly delayed some appréciable period of time, for he did 
not order the helm hard aport until just as the tug came abreast of 
his bow. 

Ihe two vessels, approaching each other at the rate of 7 knots an 
hour, had covered 300 or 400 feet Vk'hile the master of the schooner 
was deciding what to do. The delay was short — a fraction of a minute 
— but even that delay may hâve made impossible an escape which oth- 
erwise might hâve been secured. Had the schooner committed no other 
fault, we might be astute to find excuse for a delay so brief . But, on 
the contrary, she was confessedly guilty of a very grave fault, navigat- 
ing without a lookout, and in conséquence of failure to keep a lookout, 
uninformed as to the location of the tow. The burden is on her to 
show, that such fault did not contribute to the collision, and in view 
of her master's failure to act promptly, when he did learn of the danger 
that impended, we are not satisfied that she lias sustained that burden. 

We conclude that both vessels were in fault. Since the schooner was 
a total loss, this conclusion calls for no différent disposition of the 
second suit — by the insurance company to recover for loss of cargo. 
That decree is therefore affirraed with costs of this court to libelant. 

[5] In the other suit, neither side has fully prevailed. The appellant 
undertook not only to show that the schooner was in fault, but also 
to show that the tug was free from fault. The appellee has sustained 
only so much of the décision below as found the tug in fault. He has 
not defeated the contention that the schooner was also in fault. Nei- 
ther side, therefore, is entitled to costs of the appeal. 

The cause is remitted to the District Court, with instructions to mod- 
ify the decree to conform to the views expressed in this opinion. 
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MOTION PICTL'RE PATENTS CO. v. STEINER et al. 
SAMB V. YANKEE FILM CO. 

(Circuit Court of Appeals, Second Circuit. December 9, 1912, On Motion to 

Modify, December 19, 1912.) 

Nos. 42, 43. 

1. CosTs (§ 164*) — ExTKA ALLOWArîCE— Statutes— Construction^. 

Rev. St. § 982 (U. S. Comp. St. 1901, p. 706), provides that if any at- 
torney, proctor, or otlier person, admitted to conduct causes in any court 
of the United States or in any territory, appears to hâve multiplied the 
proceedings in any cause before such court, so as to increase costs un- 
reasonably and vexatiously, he shall be required by order of the court to 
satlsfy any excess of costs so Increased. Held, that such section only 
permits the court to order that an attorney who bas unnecessarily In- 
creased the costs shall personally pay the excess of the costs over the 
amount which was properly incurred in case he unreasonably multiplle-s 
the proceedings in any case, and confers no authority on a fédéral court 
to grant an extra allowance by way of "excess costs and expenses" against 
the defeated party, beeause the successful party had been put to con- 
sidérable annoyance and expense by reason of the prolongea examination 
of witnesses by his adversary's counsel. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. |§ 620-6.36 ; Dec. Dlg. 
i 164.*] 

2. Appeal and Ebbob (§ 119*) — Orders Appealable— Extra Allowance of 

Costs. 

So much of a decree dismissing a bill as granted an extra allowance of 
costs was subject to review on appeal, where it was claimed that there 
was no law authorizlng such an award. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §i 82.3- 
839; Dec. Dig. § 119.*] 

Appeals from the District Court of the United States for the 
Southern District of New York ; C. M. Hough, Judge. 

Suits by the Motion Picture Patents Company against William 
Steiner and others and against the Yankee Film Company. From so 
much of a final decree dismissing the bills in each case as avvarded an 
additional allowance of $150 costs in each case (192 Fed. 134), com- 
plainant appeals. Reformed and affirmed. 

The appeals in the above-entitled actions are taken for the sole purpose of 
reviewing final decrees dismÎMiing the bills with costs and an additional su in 
of $150 in each case. The decrees contain the following : "Ordered, adjudged 
and decreed, that the bill of complaint herein be and the same hereby is dis- 
missed with costs to défendant to be taxed, and in addition thereto there Is 
hereby allowed to défendant the sum of one hundred and flfty dollars as ex- 
cess costs and expenses, and that the défendant hâve judgment and exécu- 
tion therefor." 

The asslgnments of error challenge the propriety of the decrees in one par- 
tlcular only. It is contended that the court erred In allowing the défendants 
.$150 in eaçh case "as excess costs and expenses," there belng no statutory 
authority for such an allowance. 

J. Edgar Bull, Warren H. Small, and Waters Lee Helms, ail of 
New York City, for appellant. 

Seward Davis and William H. Kenyon, both of New York City, 
for appellees. 

Before COXE, WARD, and NOYES, Circuit Judges. 

•For other cases see same toplc & 9 numbee In Dec. & Am. Digs. 1907 to date, £ Eep'r ladexe» 
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COXE, Circuit Judge. [1] Thèse appeals présent the single ques- 
tion whether, under section 982 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 706), the court has power on final decree to award an ad- 
ditional allowance to the prevailing party vvho has been put to "con- 
sidérable annoyance and expense" by reason of the prolonged exara- 
ination of witnesses by his adversary's counsel. The only allégation 
upon which the award is based is found in the affidavit of défendant' s 
counsel and is to the effect that défendant vvas put "to considérable 
expense in attending and cross-examining the witnesses and preparing 
for same." 

Assuming complainant's examination to be vexations and unnec- 
essary, is there any statutory authoiity for taxing such an allowance 
against the defeated party? Section 982 is as follows: 

"II' any attoriiev, proctor, or other persou aduiittecl to coiiduet causes In 
any court of the L'aitert States, or of any territory. appears to Imve multiplied 
the proceedings in any canse before such court, so as to increase costs luu'ea- 
sonalily and vexîitionsly. he shall he required, by order of the court, to satis- 
fy any excess of costs so increascd." 

The language used is so plain that there can be little doubt as to the 
proper construction of the section. 

First. — It applies only to the attorney, proctor or other persons 
admitted to practice in the fédéral courts. It does not apply to the 
client, no matter how reprehensible his conduct may be. It was de- 
signcd to punish the pettifogger, or at least, to make him pay the 
expenses occasioned by his misconduct. 

Second. — It can be invoked only when such attorney, proctor, 
or other persan admitted to practice in the fédéral courts, multi- 
plies the proceedings in the cause so as to increase costs unreason- 
ably and vexatiously. His conduct may be so contumacious as to 
justify proceedings for contempt ; but unless he has increased the 
costs and done so unreasonably and vexatiously, he cannot be pun- 
ished under this section. 

Third. — The court cannot direct the oiïending attorney to pay ail 
the costs, but only the excess of costs, which excess was occasioned 
by his unreasonable and vexatious conduct. 

In short, the section permits the court to ordier that an attorney 
who has unnecessarily increased the costs shall pay personally the 
excess of such costs over the amount which was properly incurred. 
If, for instance, a witness is examined and the record clearly shows 
that his testimony, in so far as it relates to the issue in controversy, 
should hâve been completed in an hour and that by the unreasonable 
conduct of the attorney it is drawn ont for days, the court may, under 
«ection 982, compel the ofFending attorney to pay the excess occa- 
sioned by this unnecessary prolongation of tlie examination. The évi- 
dent purpose of the section is to punish the lawyer who vexatiously 
increases costs, by making him, and not his client, liable for the in- 
crease occasioned by his improper conduct. It recognizes that such 
costs should not hâve been incurred and places their payment on the 
person who is responsible for them. 

There is nothing in the présent record to show that the complain- 
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ant's attorney unnecessarily multiplied proceedings or added improp- 
erly to the costs. The amount of the costs is not stated, nor is the 
amount of the alleged increase occasioned by the misconduct of the 
complainant's attorney. There is a statement in the affidavit of Mr. 
Davis that a notice was given to the complainant that objection was 
taken by the défendant to ail further proceedings upon the ground 
that the bill was vitally defective and that : 

•■Notwitlistandiiifi; this notice, complainant proceeded with tlie testimony 
putting the défendant to consideral)le expense in attending and cross-examtn- 
Ing tbe witness, and preparing for same." 

The character andi amount of this expense is not definitely stated. 
Whether any part thereof can properly be considered as costs is not 
known. If it can be so considered, the défendants will recover it 
under the final decree of January 9, 1912, which dismisses the bill 
"with costs to défendants." Such sum should not be recovered twice. 
If, on the other hand, the defendant's expenses are not taxable as 
costs, it is obvious that the complainant's conduct did not increase 
costs to the extent of thèse expenses. 

The statute in question is not like those of many of the states per- 
mitting the court to make an extra allowance in difficult and extra- 
ordinary cases. It authorizes no additional allowance ; it deals only 
with actual costs and provides that if they hâve been increased by 
the misconduct of an attorney, he shall pay the excess. 

We are unable to find in section 982 authority for allowing an ar- 
bitrary sum ($300, $150 in each case) to be inserted in the judgment 
and paid by the complainant to the défendants. 

The question hère is not what the law should be, but what it is. 
Unquestionably the laws of New York are much more libéral in. the 
matter of costs and allowances than those of the United States, 
where the costs are hardly more than nominal. In isolated cases the 
inability of the court to make an adéquate allowance may produce 
hardship. But, on the other hand, the fédéral system has advantages 
which are obvious to ail who hâve practiced in the courts of the 
United States. 

The complainant does not lay much emphasis upon the proposition 
that in any event the "excess costs" must be charged against the 
attorney whose misconduct has produced them. It is quite possible 
that no member of the bar wishes such a précèdent established. 
Nevertheless, it is plain to us that the object of the statute is to 
punish an officer of the court who vexatiously increases costs. 

[2] We are inclined to think that the order is appealable for the 
reason that the complainant's contention is not that the court abused 
its discrétion or made an excessive award of costs, but that there is 
no law permitting such an award. In re Michigan Central Ry. Co.. 
124 Fed. 727, 59 C. C. A. 643. 

The decree should be reformed as prayed for, with costs to the 
complainant. 

On Motion to Modify. 
This is a motion to modify a décision of this court granting costs 
to the complainant, on the ground that the complainant having fàiled 
201 F.— 5 



66 201 FEDKEAL REPORTER 

to file a disclaîmer of an invalid daim prior to tlie commencement o£ 
this suit, is not entitled to costs. We think the sections of the Re- 
vised Statutes relating to disclaimers hâve no application to the prés- 
ent facts. The défendants, and not the complainant, succeeded in the 
court below. The bills were dismissed with $300 "excess costs." 
The complainant insisted that the court had no power to make this 
allowance and the only way that it could assert this contention was 
by appeal. If the défendants had not insisted upon the $300 allow- 
ance there would hâve been no costs in this court. In ordler to se- 
cure its rights, the complainant was compelled to appeal, the only 
question being the power of the court to award "excess costs." The 
complainant is claiming nothing under its patent, as to that the bill 
has been finally dismissed. The complainant's contention is that it is 
entitled to the costs made necessary in reversing an erroneous award 
which the défendants insisted upon collecting. That it is entitled to 
its costs and disbursements incurred in securing its rights in this 
regard seems to us very clear. 

We see no reason to modify our direction that "the decree should 
be reformed as prayed for, with costs to the complainant." Of course, 
the costs referred to are the costs of this court. 



In re IRONCLAD MFG. CO. 

(Circuit Court of Appcals, Second Circuit. December 9, 1912.) 

Nos. 81, 91, 102. 

1. Bankruptcy (§ 238*) — Bxamination of Witnesses — Power of Court — 

"Obder to Pbodtjce Books." 

Wtiere, In bankruptcy proeeedlngs against a corporation, certain cred- 
itors contend that another corporation is in fact and substance the bank- 
rupt under a différent name, the bankruptcy court has jurlsdiction to 
order such other corporation to "produce its books" before the spécial 
master on the hearlng of orders to show cause why the receivership 
should not be extended over the property of such company; such an 
order not being a détermination that the books belong to the bankrupt, 
but being In the nature of a subpœna duces tecum and contemplating 
merely their delivery for examination at the hearing. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 406; Dec. 
Dig. § 238.*] 

2. Bankruptcy (§ 238*) — Pôoceedings — Contempt — Evidence. 

Where an order is made In bankruptcy proceedings requlring another 
corporation to produce its books and papers before a spécial master, the 
presumptlon is that the corporation is In posses.siou and control of its 
own books, and, to avoid proceedings against it for contempt In falling to 
produce the books in obédience to the order, the corporation must clearly 
show that It does not hâve, and cannot obtain, possession of them. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. S 406; Dec. 
Dig. § 238.*] 

3. Bankruptcy (§ 238*) — Proceedings — Contempt — Evidence. 

In contempt proceedings against an offlcer of a corporation for fallure 
to produce Its books in compliance with an order of the court in bank- 
ruptcy proceedings against another corporation, évidence held Insufficient 

•For other cases see same tapie & S nvmbeb in feu. -Sk Am. Digs. 1907 to date, & Rep'r Indexes 
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to show that she had possession of the books and Insufflcient to author- 
ize her punishment for contempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 406; Dec. 
DIg. I 238. •] 

Pétitions to Revise Orders of the District Court of the United States 
for the Eastern District of New York, in Bankruptcy ; JuUus M. May- 
er, Judge. 

In the matter of the bankruptcy of the Ironclad Manufacturing 
Company. Pétitions by Elizabeth C. Seaman and the American Steel 
Barrel Company to revise orders of the District Court. First and 
second orders affirmed, and third order reversed. 

See, also, 197 Fed. 280. 

This cause cornes liere upon pétitions to revise tliree orders of the District 
Court, Eastern District of New Yorlv. ïhe flrst of thèse orders, made and eu- 
tered May 14, 1912, requlred the Barrel Company and Mrs. Seaman as an 
officer thereof, and also Mrs. Seaman Individually, to produce before and de- 
liver to the spécial niaster certain book.s and papers. Mrs. Seaman only filed 
pétition to revlew this order. ïhe second order flled June 14, 1912, found the 
Barrel Company to be in contempt of court for disoheying the flrst order and 
fined it $2,500. That company and Mrs. Seaman each flled a pétition to revise 
said order. The third order flled July 3, 1912, found Mrs. Seaman to be in 
contempt of court for disobedience of the flrst order, flned her $.3,000, and 
comniitted her to the custody of the marshal for 20 days and for au additional 
20 days in case of detault in payment of the flne. She flled pétition to revise 
this order. 

Olcott, Gruber, Bonynge & McManus, of New York City (D. W. 
Kahn and Irving L,. Ernst, both of New York City, of counsel), for 
petitioners. 

E. T. Rice, of New York City, for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). Pé- 
tition for involuntary bankruptcy was filed a<gainst the Ironclad 
Company on May 23, 1911. It has since been adjudicated a bank- 
rupt. Receiver was appointed May 23, 1911, and was succeeded by 
trustée January 9, 1912. It being contended by certain of the credi- 
tors that the Steel Barrel Company was in fact and substance the 
Ironclad Company under another name and that ail its property was 
the property of the Ironclad Company, orders to show cause why 
the receivership should not be extended over the property of the 
Barrel Company were made. Thèse orders (dated June 13, and June 
16, 1911) are not before us, but apparently they contained provi- 
sions enjoining thèse petitioners from removing or permitting to be 
removed or transferring or disposing of any of the books or prop- 
erty of the Barrel Company. Upon the hearing of thèse orders to 
show cause the District Judge expressed a doubt as to whether he 
had jurisdiction to décide summarily whether the claim of ownership 
made by the Barrel Company was bona fide or not and for that 
reason denied the motions. Upon his décision being brought hère 
for re\'iew we held that the receiver and creditors were entitled to 
hâve the bankruptcy court make a preliminary investigation sum- 

*For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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marily to décide whether or not such claim of adverse ownersliip was 
merely colorable. 191 Fed. 831, 112 C. C. A. 345. 

Upon the remand the District Court undertook such investigation. 
It was manifest that the bocks and records of the Barre! Company 
might be expected to contain important évidence bearing upon the 
question in controversy. Therefore after some prehminary investi- 
gation as to the whereabouts of the books, and after hearing botli 
of thèse petitioners, the court made the order of May 14, 1912. It 
required the Barrel Company and Mrs. Seaman as an officer thereof 
and also Mrs. Seaman individually to "prodmce before and deliver to 
the spécial master on or before May 15, 1912, the ledgers, journals, 
cashbooks, vouchers, and passbooks of the Steel Barrel Company 
from the period beginning at the time of its incorporation in Feb- 
ruary, 1905, up to September Ist, 1910." Apparently the books and 
papers not covered by this spécifie désignation had already been pro- 
duced. 

[1] The petitioners contend that the court was without jurisdic- 
tion to make such an order, apparently construing it as a détermina- 
tion that the books of the lîarrel Company were the property of the 
trustée of the Ironclad. This is a misconception of the order. It did 
not direct that the books should be turned over to the trustée. It 
merely required them to be produced before and delivered to the 
spécial master, who, by désignation of the District Court, was sit- 
ting as a court to take testimony upon that very issue. It was merely 
the équivalent of a subpœna duces tecum; the delivery to the spécial 
master contemplâtes merely a delivery for examination at the hear- 
ing. When books and records are produced in obédience to an ordi- 
nary subpœna duces tecum, the court may, and in a proper case 
sometimes does, impound them, when the ends of justice so require; 
but such impounding in no way affects the title. In view of the 
broad grant of power to make orders and issue process conferred by 
section 2, cl. 15, of the Bankrupt Act, atid of section 21a of said act 
(Act July 1, 1898, c. 541, 30 Stat. 546, 552 [U. S. Comp. St. 1901, 
pp. 3420, 3430]), we are clearly of the opinion that the order was 
one which the District Court had the power to make, and in view 
of what the présent record discloses the case was one to call for the 
prompt exercise of such power. Whatever suggestions might be made 
by the owner of the books, as to interférence with the conduct of his 
daily business, or as to some particular entries which he might con- 
tend should not be exposed to some business rival, could be addressed 
to the discrétion of the court after the books were produced and 
no doubt wouldl receive proper considération. 

The order of May 14th, 1912, is affirmed. 

[2] As to the order finding the Barrel Company in contempt for 
failing to produce the books and papers called for, we start with 
the presumption that a corporation is in the possession and control 
of its own books. It cannot be allowed to rebut that presumption 
by the mère bald statement of some officer that he does not know 
where they are ; it must clearly show that it does not hâve, and can- 
not obtain, possession of them. Any other rule would permit corpo- 
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rations to ignore court orders with practical impunity. The testimony 
submitted by petitioner wholly fails to rebut the presumption. If it 
be claimedi that the bocks hâve passed out of the possession of the 
corporation, there should be the fullest disclosure of the latest date 
when the books were in its possession and of the circumstances under 
which they were removed therefroin. If they hâve passed into the 
possession of some one who has no right to them, and presumably 
no one but the corporation has the right to them, there should be 
full disclosure as to what steps hâve been taken to recover posses- 
sion. If some faithless ofificer has secreted them, the courts are open 
to the corporation to effect their rettirn. If they hâve been destroyed 
and cannot, therefore, be produced, time, place, and circumstances of 
such destruction should be shown as fully as possible, so that the court 
may be able to détermine whether the corporation was itself inno- 
cent, or whether such destruction was an opération in which olïîcers, 
directors, and stockh.olders ail took part or to which they assented. 

The order of June 14, 1912, is therefore affirmed. Such affirm- 
ance, however, would operate as res adjndicata touching only the or- 
der already disobeyed. If tlie District Court, in a further effort to 
obtain necessary évidence, should again order the corporation to 
produce thèse books, it v^'ould be free to show if it could, any facts 
which would excuse it from such production. Possibly, if ail con- 
cerned, officers, directors, and stockholders, realized that, unless they 
could rebut the presumption of possession by very clear proof, a fane 
very much heavier than the one imposed for the first offense would 
presumably be imposed, there might be a much fuller and franker 
statement of facts than there has yet been made. 

[3] As to the order fmding Mrs. Seaman individually in contempt 
for not producing books which do not belong to her, we hâve no 
presumption of ])ossession. Possession must be shown by proof, and 
it seems to us that the proof to be found in this record does not sat- 
isfactorily establish the proposition that at the time the order to pro- 
duce was served upon lier the books v^'ere in her custody and control. 
Her own évidence is very unsatisfactory and seems to indicate that 
no reliance can be ])!ace(l on any statement she may make ; but, if 
her testim.ony be struck out as untrustworthy, there is no other évi- 
dence sufficicntly convincing to warrant her imprisonment for con- 
tempt. In her own testimony we do not find any statement which can 
be taken as an admission that the books were in her personal posses- 
sion. The District Judge relied principally upon a joint answer of 
the Barrel Company and of Mrs. Seaman to the orders to show cause 
of June, 1911, in which answer there is an averment that the Barrel 
Company was in possession, enjoyment, and control of certain real 
estate, buildings, machinery, tools, and assets of every description, 
including "books of account, records, and documents." This averment 
is apparently directed to an issue of ownership, and moreover it admits 
only possession by the Barrel Company, not by Mrs. Seaman indi- 
vidually. It also includes ail books and documents, old and new, and 
might hâve been made in just such phraseology if thèse particular 
books andi records, now sought for, had already been destroyed. To 
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warrant imprisonment for failure to obey the order of May 14, 1912, 
a clear case of disobedience of that particular order must be made out, 
and we do not think the proof is sufficient. It is quite apparent f rom 
this record that throughout this bankruptcy proceeding Mrs. Seaman 
has been repeatedly contumacious ; when under examination flippant, 
défiant, impertinent, evasive, and self-contradictory. It may be that 
on some occasions her conduct has been such as to call for punish- 
ment as well as admonition; but it is not for thèse things that the 
order of July 3d found her in contempt. 

We are not convinced that sufficient has been shown to warrant the 
finding of this last-named order, and, for that reason, reverse it. 



CHICAGO & S. H. S. S. CO. v. LYXCIT. 

(Circuit Court of Appeals, Seventli Circuit. October S, 1912.) 

No. 1,889. 

1. Shippino (§ 16G*) — Cakriage of Passengers— Injuky to Sick Passengeb— 

LiABiLiTT OF Carbiek— Question for Jury. 

Plaintlff, a young woman, wliile an excursion passenger on det'endant's 
steamer on Lalie Mieliigan, duving a higli wind wliicli caused the ressel to 
roU lieavily, becanie very sick, as did many otlier passengers. Slie was 
seated in a chair against the cabin wall, with other occupied chairs on 
eitlier side and in front, when the cabin watcliman directed her to move, 
so lie eould euter a stateroom with anotlier passenger. She was entirely 
belpless, and tlie watehman, with knowledge of her condition, moved her 
chair to the center of the cabin, where tlie tloor was slippery, and, ow- 
ing to her lielpless condition, she was tlirowu to tlie floor by the rolling of 
the vessel and severely injured. Ileld, that the question of the liability of 
défendant for tlie action of its employé in moviug plaintiff from a place 
of comparative safety, without her consent or volition, to a place which 
proved less safe, was one for the jury. 

[Ed. Note.- — For other cases, see Shipplng. Cent. Dig. §§ ,5.'58-552 ; Dec. 
Dig. § 166.»] 

2. Shipping (§ 166*) — Action fok Injury to Sick Passe>'ger — Evidence. 

In such action, évidence of the slippery condition of the cabin floor was 
compétent, 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. §§ 538-552 ; Dec. 
Dig. § 166.*] 

3. Damages (§ 1.S2*) — Personai, In.juky— Excessive Damages— Permanent 

1n,iury to Foot. 

An award of $11,000 damages to a prevlously healtliy woinan, 35 years 
old, for a permanent injury to lier foot, whleh practically erippled lier for 
life, from which she constautly sufCered pain, and which was iikely to 
become worse, lieH not excessive. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 372-385, 396; 
Dec. Dig. § 132.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ilhnois. 

Action at law by Birdie Lynch against the Chicago & South Haven 
Steamship Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

*For other cases see same topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The plaintiff and her mother on July 22, 1900, purchased excursion tickets 
at Chicago for a round trip to South Haven and return. They ijald $1 each for 
two tickets, aud this entitled them to passage on the steamer, but did not include 
either meals, staterooms, or berths. The steamer South Haven is a steel pas- 
senger steamer 248 feet long, 43 feet beam, and was allowed to carry 2,850 
excursion passengers, and under an inspection by the local United States in- 
spectors was required to carry a crew of 68 ofBcers and men ail told, but on 
this voyage had a crew of 97 ail told. îsothing unusual occurred on the trip 
from Chicago to South Haven, and at 5 o'clock the steamer left the port of 
South Haven bound to Chicago on the return trip. She had on board then 
651 passengers, less than one-quarter of the number she was allowed to carry. 

The wind was blowlng from 40 to 45 miles an hour from the northward and 
westward, and not long after leaving South Haven the steamer began to roll 
in the heavy sea and the passengers began to get seaslck. It is estimated that 
three-quarters of the passengers were women and children, and the remainder 
men. It is usual for three-quarters of the women and children and about half 
of ail the men to be seaslck in a sea such as this was. Consequently a great 
number of passengers were seasiek. For about an hour plaintifiC with some 
friends sat on the after cabin deck. A northerly wind sprang up, and the air 
grew chilly, and the sea become rough. 

Plaintiff arose and proceeded to the cabin. She began to feel 111 from sea- 
sickness, and stopped for a while at the entrance. Mr. Lionheart, a witness, 
noticing that she was ill, looked about the cabin for a chair, and found one 
that was vacant. He seated plaintiff in this chair, and then procured a wooden 
deck chair for plaintiff's mother, who sat down, facing her daughter, wIth her 
hand on her daughter's knee. Plaintiff then was sitting in a comfortable 
wicker arm chair, with its back against the wall of the cabin. On either side 
of her were passengers occupying chairs whlch were close to hers, and her mother 
sat facing her in front. Plaintiff was extremely sick, and was weak and limp 
and incapable of any exertion, and from time to time she vomited. She was 
in a safe position, well protected, and free from danger. She had been thus 
situated for about an hour and a half, when the cabin watchman made his 
appearance, seeking entrance to a stateroom behind plaintiff's chair. He said 
to plaintiff: "You must move from hère. l've got some folks in this state- 
room; got to put thèse folks in this stateroom." Plaintiff attempted to get 
up, and fell back helpless. She was too weak to move. The watchman saw 
her in this sick and helpless condition, and took hold of her chair and pulled 
her away from her position to a point about six feet away, near the center of 
the cabin, and left her there, without support or protection, on a floor slippery 
from vomit, and without any one to give her aid. She was utterly unable to 
care for herself. 

Before she was moved from the wall her chair remained statlonary. After 
being moved eut she noticed that it slipped twice, felt it move, some three or 
four Inches. She was limp, seaslck, vomiting, in a very weak and sick condi- 
tion. "I felt my chair move, and I came in contact with something, I don't 
know what, and for a while I didn't remember anything * • * i found 
myself on the floor with a terrible pain in my foot, and a chair over me." She 
was plcked up and properly cared for. The right foot was injured in some 
way by her fall. After being taken home she had compétent médical atten- 
dance extendlng from July 22 to September 14, 1909. There was much swell- 
ing and discoloration. An examination two years later, shoi'tly before the 
trial, disclosed a fracture of the small bone of the rIght leg at the Une of the 
ankle joint, the upper bone of the joint was dislocated and thrown entirely 
forward, and the bones of the instep were ankylosed, solid, a bony ankylosls ; 
the joints of the Instep being ail destroyed and amalgamated into one mass 
of bone, immobile. The four tendons whlch lift the foot are separated from the 
front muscle of the leg. The tendons in the front part of the ankle are either 
torn off or torn loose from the muscle, so that there is no power to lift the 
foot. The injury is a permanent one, with a tendency to grow worse. 

The boat was seaworthy, and properly equlpped, manned, and navigated. 
The chair was not defective in any way. The case was tried by jury, and a 
verdict of $11,000 returned, upon whlch judgment was entered, from which 
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this writ of error was taken. Défendant moved the court at tlie close of ail the 
évidence to direct a verdict for it, wliicli was deuied. Error is also assigned 
for tlie refusai of tlie court to charge that plalutlff took the rlsk of the rolliug 
and pitching of the steamer, and of her own and the seaslckuess of other passen- 
gers in conséquence thereof, and In charging that the condition of the fioor 
of the cabin in any niauner contributed to or caused the injury; also that the 
amouut of the verdict is excessive. 

Charles E. Kramer, o£ Chicago, 111., for plaintiff in error. 
Axel Chytraus and Emery S. Walker, both of Chicago, 111., for de- 
fendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). The 
main question is whether plaintiff was injured by the rolling of the 
steamer and her own seasickness, over which défendant had no con- 
trol, or by the négligence of the cabin watchman in moving her from 
a place of safety into an unsafe position. Counsel for défendant urges 
that one place was as safe as the other, that no other person fell, that 
no reasonable person would anticipate an injury from the placing of 
plaintiff in a comfortable and proper chair near the center of the 
stateroom, even in her condition of sickness, and that the highest de- 
gree of care consistent with the practical opération of the vessel was 
exercised. On the other hand, plaintiff's position is that it was a ques- 
tion of fact, properly submitted to the jury, whether it was not nég- 
ligence for the watchman to take her, for the convenience of another 
passenger, from a position where her chair was against the cabin wall, 
flanked on both sides by other occupied chairs, and protected in front 
by her mother's chair, and place her in a comparatively unprotected 
place upon a slippery floor, especially in view of her extrême helpless- 
ness ; that if she had not been moved at ail no liability could hâve re- 
sulted, but if défendant assumed to change her position it was its duty 
to put her in a place equally safe. Upon this point the court charged 
as foUows : 

"If the plaiutifC becatne sick on defendant's boat, and the defendant's em- 
ployés Icnew of her sickness, it was their duty to treat lier witli such care aud 
considération as were reasouably necessary to protect her from lujury. And 
if the plaintiff, by reason of such sickness, was \veal< and helpless, aud was 
seated in a chair in a iJositiou wlierein she was safe and was protected from 
injury, and if one of defendant's employés, knowing her condition, moved her 
from such safe position by pulling or moving the chair in whicli she was sit- 
ting, in such manner and in such différent position that the plaintiflE was un- 
safe and unprotected, while sick and helpless and unable to care for herself, 
and was so left by the defendant's employé, and if, by reason thereof, no négli- 
gence of the plaintiff coutributing, the plaintiff fell and was injured, the de- 
fendant is liable to the plaintiff for damages for the injuries thus sustained, 
provided you further believe from the évidence that in so doing the act of de- 
fendant's employé was not the exercise of the highest degree of care by the dé- 
fendant for the plaintiff's safety, consistent with the practical opération of 
defendant's boat." 

[1] 1. The jury were justified in finding, under this instruction, 
that défendant voluntarily assumed the responsibility of taking some 
degree of care of plaintiff when she was moved from the wall. In 
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this way defendant's attention was specially called to her, her condi- 
tion of helplessness, and ail the surrounding circumstances, and it 
thus became its duty, as she was unable to care for herself, to take 
reasonabie means to insure her safety. Whether leaving her in the 
changcd position would be likely to cause injury, or the watchman 
cotild reasonably hâve foreseen the probability of injury, were ques- 
tions for the jury, depending on the extent to which the boat was 
hirching or rolling, plaintiiï's degree of helplessness, the condition of 
the floor, and other attending circumstances. AU thèse conditions, not 
capable of being fully reproduced from the printed record, niade the 
case peculiarly one for the jury. In this case we need go no further 
than to hold that if a sick or helpless passenger is, for the convenience 
of another passenger, taken from a place of comparative safety with- 
out bis consent or volition, and put in another place found as a mat- 
ter of fact to be less safe, liability for a resulting injury is a question 
for a jury. The degree of responsibility of carriers for sick passen- 
gers is discussed in Croom v. Chicago, etc.. Co., 52 Minn. 296, 53 N. 
W. 1128, 18 L. R. A. 602, 38 Am. St. Rep. 557, A., T. & S. F. R. Co. 
V. Weber, 33 Kan. 543, 6 Pac. 877, 52 Am. Rep. 543, Alathelw v. Wa- 
bash R. Co., 115 Mo. App. 468, 78 S. W. 272, 81 S. W. 646, Haug v. 
Great N. R. Co., 8 N. D. 23, 77 N. W. 97, 42 L. R. A. 664, 73 Am. 
St. Rep. 727, Conolly v. Crescent Citv R. Co., 41 La. Ann. S7, 5 South. 
259, 6 South. 526, 3 L. R. A. 133, 17 Am. St. Rep. 389, and L. S. & 
M. S. R. Co. v. Salzman, 52 Ohio St. 558, 40 N. Ë. 891, 31 L. R. A. 
261. 

[2] 2. Error is assigned for not excluding évidence of the slippery 
condition of the cabin floor. As we hâve seen, this was one of the 
attending circumstances to be considered by the jury in determining 
whether there vi'as any négligence. It was as pertinent, though per- 
haps not as influential, as the lurching of the vessel or the physical con- 
dition of the plaintiff. 

3. It is urged that the court erred in not charging the jury that 
plaintiff took the risk of the rolling and pitching of the boat and of 
her own seasickness and that of other passengers. The court did so 
charge. The jury were repeatedly told that the plaintiff could not 
recover unless défendant was négligent, that the burden of proof was 
on the plaintiff, that the mère happening of the accident did not make 
défendant liable, and expressly that the carrier was not liable for in- 
juries from seasickness or rolling of the boat, apart from négligence. 

[3] 4. It is claimed that the damages, found by the jury to be $11,- 
000, are excessive. This is a permanent injury to a previously healthy 
woman, 35 years old. She is practically crippled for life, suffering 
from a deformity which will be a constant grave annoyance and in- 
terfère with her happiness and means of livelihood as long as she 
would be able to earn her way. She will always suffer some pain, 
likely to affect her health, and she will probably gradually get worse. 
Under thèse circumstances we cannot say that the damages were ex- 
cessive. 

It is proper to say that the évidence as to the extent of the injury 
was in sharp conflict. Physicians called by défendant testified that 
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the fractures sliown by plaintiff's évidence did not exist, and that she 
will ultimately recover. We hâve stated the case as the jury found 
it to be, assuming that the facts found by them iinplied by a ge-.neral 
verdict are the facts estabhshed by the record. 
The judgment is affirmed. 



McKBE V. HENRY. 
(Circuit Court of Appeals, lOiglith Circuit. November 11, 1912.) 

No. 3,718. 

INDIANS (§ 13*) — I-iAKDS — DeSCENT— StATUTOBY I*E0VIS10NS. 

Under an allotmeut in November, 1902, to a Oreek Indian, wlio died 
in November, 1.899, and was duly enrolled, a deed to lils heirs pa.sses 
mie, under Act Cong. June 30, 1902, c. 1323, § G, 32 Stat. 501, provld- 
ing for tlie deseent and distribution of the propert,y of Creek Indlans 
according to Jlansf. Dig. Ark. §§ 2522-254."), to the allottee's brother, 
~ and not, under Act Mardi 1, 1901, e. C7G, § 28, .'U Stat. 869, providing 
for deseent aud distribution according to the laws of the Creek Nation, 
to hls fatlier ; no tltle haviug vested in severalty tltl the allotment was 
niade, after the passage of the act of 1902. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 30; Dec. Dig. 
§ 13.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Bill in equity by Hugh Henry, guardian of Coy Warden, against W. 
L. McKee. From a decree for complainant, défendant appeals. Af- 
firmed. 

Preston C. West, of Muskogee, 0kl. (Lex V. Deckard, of Okmulgee, 
Okl., on the brief), for appellant. 

George S. Ramsey, of Muskogee, Okl. (William M. Matthews and 
C. h. Thomas, both of Muskogee, Okl., on the brief), for appellee. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. Clarence N. Warden was not a member of 
the Creek or Muskogee tribe of Indians, and has never been received 
or enrolled as such, but he lawfully married a woman of part Creek 
Indian blood. She was recognized as a member of the Creek tribe, 
and bore to Warden two sons, Coy Warden and Hugh Warden, and 
then died leaving as lier sole issue said sons. Hugh Warden was boni 
in January, 1899, and died November 28, 1899. 

Under the fourteenth article of the treaty of March 24, 1832 (7 Stat. 
366), the third article of the treaty of February 14, 1833 (7 Stat. .417), 
by the letters patent issued to the Creek Nation of the llth day of 
August, 1852, and the third article of the treaty of August 7, 1856 (11 
Stat. 699), the lands of the Creek Nation situated in Indian Territory 
were held by them as a tribe in. fee simple so long as they should 
exist as a nation and continue to occupy the lands. .By Act March 1, 
1901, c. 676, 31 Stat. 861, confirming the agreement between the Dawes 

•For other cases see same topic & S numbeb lu Dec. & Am. Digs. 1907 to date. & Rep'r ludexes 



Commission, on behalf of the United States, and the Creek tribe of 
Indians, as by said act amended, provision was made for the allotment 
of said lands in severalty. By section 28 of said act it was provided : 
"AU citizens who were living on the tirst day of April, eighteen hundred 
and ninety-nine, entitled to be enrolled under section twenty-one of the act of 
Congress approved June twenty-eighth, eighteen hundred and ninety-elght, 
entitled 'An act for the protection of the people of the Indian Territory, and 
for other purposes,' shall be piaeed upon the roUs to be made by said Com- 
mission under said act of Congress, and if any such citizen bas died since 
that time, or may liereafter die, before receiving liis allotment of lands and 
distributive share of ail the funds of the tribe, the lands and money to which 
he would be entitled, if living, shall descend to his heirs according to the 
laws of descent and distribution of the Creek Nation, and be allotted and 
distributed to them accordingly." 

Hugh Warden having lived from January, 1899, to November, 1899, 
his name was properly put upon the roUs. On June 30, 1902 (32 Stat. 
500, c. 1323), Congress with certain modifications confirmed a supple- 
mental agreement on the same subject with the Creek Indians which 
contained the following: 

"6. The provisions of the act of Congress approved îlarch 1, 1901 ([Act 
Mardi 1, 1901, c. 676] 31 Stat. L. 861), in so far as they provide for descent 
and distribution according to the laws of the Creek Nation, are hereby 
repealed and the descent and distribution of land and money provided for 
by said act shall be in accordance with chapter 49 of Mansfield's Digest of 
the Statutes of Arkansas now in force in Indian Territory; Provided, that 
only citizen s of the Creek Nation, maie and female, and their Creek de- 
scendants shall inherit lands of the Creek Nation: And provided further, 
that if there be no person of Creek citizenship to take the descent and dis- 
tribution of said estate, then the inheritance shall go to noncitizen heirs in 
the order named in said chapter 49." 

Subsequently and on November 12, 1902, there was allotted to said 
Hugh Warden the 160 acres of land hère in controversy. July 1, 1904, 
the Principal Chief of the Creeks executed a deed of this land, which 
was approved by the Secretary of the Interior, to the heirs of Hugh 
Warden. June 3, 1908, Clarence N. Warden conveyed the land to W. 
L. McKee, and this deed was recorded. Hugh Henry is the guardian 
of Coy Warden, and brought this suit, alleging he was in possession 
of the premises in question, and asking a decree canceling the deed 
from Clarence N. Warden to W. L. McKee and quieting his title. The 
case was submitted upon an agreed statement of facts, a decree was 
entered as prayed, and Mr. McKee appeals. 

The sole question in this case is as to who took the title to the lands 
under the conveyance to the heirs of Hugh Warden — his father, Clar- 
ence N, Warden, or his brother, Goy Warden. There is little or no 
dispute that under the laws of descent and distribution of the Creek 
Nation the father of Hugh Warden was his heir, and, on the other 
hand, under chapter 49 of Mansfield's Digest of the Statutes of Arkan- 
sas and the provision "that only citizens of the Creek Nation, maie and 
female,, and their Creek descendants shall inherit lands of the Creek 
Na,tion," Coy Warden was the sole of Hugh Warden, and the question 
is : Was the act of June 30, 1902, made after the enrollment, but be- 
fore any allotment had been made to Hugh Warden, applicable to this 
tract; and, if so, was it valid ? 
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This case has been argued with great care ; but, in the view taken 
of it, it vvill be only necessary to consider a small number of the points 
presented. It must be reinembered that tliis land was in only partially 
organized territory of the United States at the time in question, and 
the Constitution provides : 

"The CoriKi-css sli;ill liavc power to * * * niake îill iieedful rules and 
régulations i-espoctiii.!,' the territory * * * l)ei(>iigios to tlie Uulted 
States." Section :>, article 4, of United Stales Ooiistitiitioii. 

That is to say, Congress had full power to make laws of descent 
in Indian Territory, independently of the Indians or other people re- 
siding there ; but the Muskogee or Creek tribe of Indians were under 
the spécial guardianship of Congress, and it had plenary authoritv over 
them. Lone Wolf v. Hitchcock, 187 U. S. 553, 23 Sup. Ct. 2'l6, 47 
L. Ed. 299. 

It is not meant that Congress could defeat the Indian title which 
was held under patent from the United States, much less that a title 
once allotted coidd be disturbed. Choate v. Trapp, 224 U. S. 665, 32 
Sup. Ct. 565, 56 ly. Ed. 941. But it had full and ample authority to fix 
the laws of descent, with or without the consent of the Indians, both 
under its guardianship of the Indians and their property, and under 
its power to make ail needful rules and régulations respecting the ter- 
ritory belonging to the United States. It had this right to make laws 
by agreement with the Indians, but it beclouds the issue if it be as- 
sumed that such agreement was necessary when it was not. Thèse 
lands belonged to the Indians as a tribe so long as the tribe existed 
and they occupied the land, with reversion to the United States; but 
no part of thèse lands belonged to any spécifie Indian. The Muskogee 
or Creek tribe was in the nature of a dépendent nation; and as our 
national public buildings belong to the nation, the citizen, while he has 
an interest in them, has no share in the title to them, so thèse lands, 
so far as the Indian title was concerned, belonged to the tribe as a 
community, and no separate Indian had any title whatever, severally 
or as a tenant in common. No law or agreement to divide the lands in 
severalty had any efifect to create such a title until the lands were actu- 
ally allotted. Ail thèse laws contemplated that the tribe, through its 
members, would receive substantially the whole réservation in lands or 
money. If the right to lands was vested after enrollment and before 
allotment, then why was the interest of the Indians not actually vested 
in the remaining lands and money ? Yet it was expressly held in Gritts 
V. Fisher, 224 U. S. 640, 32 Sup. Ct. 580, 56 L. Ed. 928, that the in- 
terest in the remaining lands and money was not vested, and that new 
participants could be added by Congress. 

The enrolling primarily established the right of citizenship, and only 
incidentally conferred the right to allotment, and until allotment was 
made no inheritable right vested in the individual Indian. 

"The lands and moneys of thèse tribes are public lands and public mon- 
eys, and are not held In individual ownership, and the assertion by any 
partlcular applicant that his right therein is so vested as to preclude In- 
quiry into his status involves a contradiction in ternis." Stephens v. Chero- 
kee Nation, 174 U. S. 445, 488, 19 Sup. Ct. 722, 738 (43 L. Ed. 1041). 
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The title, so far as hère pertinent, of the Creeks, was îdentical with 
the title of the Cherokees to their lands, and in Cherokee Nation v. 
Hitchcock, 187 U. S. 294, 307, 23 Sup. Ct. 115, 120 (47 L. Ed. 183), 
it is said: 

"Wbatever title the Indians hâve Is In the trlbe, and not In the Indivlduals, 
although held by the tribe for the common use and equal beneflt of ail the 
members. The Cherokee Trust Funds, 117 U. S. 288, 308 [6 Sup. Ct. 718, 
29 L. Ed. 8S0]. The manner in which this land is held is described In Chero- 
kee Nation v. Journeycake, 155 U. S. 193, 207 [15 Sup. Ct. 55, GO (39 I.. Ed. 
120]), where this court, referring to the treaties and the patent mentloned 
In the bill of complaint herein, sald: 'Under thèse treaties, and in Decem- 
ber, 1838, a patent was Issued to the Cherokees for thèse lands. By that 
patent, whatever of title was conveyed was conveyed to the Cherokees as 
a nation, and no title was vested in severalty in the Cherokees, or any of 
them.' " 

As already suggested, if enrollment conferred a vested interest in 
any lands, why did it not confer a vested interest in any money or 
other property belonging to the tribe? Yet it has been held that the 
power of Congress to admit new persons to the rolls, thereby depleting 
the amount which would go to those previousiy on the rolls, is political 
in its character, and not within the control of the courts. Muskrat v. 
United States, 219 U. S. 346, 31 Sup. Ct. 250, 55 L. Ed. 246. 

In Woodbury v. United States, 170 Fed. 302, 95 C. C. A. 498, this 
court characterized the right of an Indian long after his enrollment, 
but before allotment, as "a mère float — giving him no right to any 
spécifie property." 

When the allotment was made for the first time the rights of any 
individual vested, and the title became vested in the one at that time 
fixed by the law, and it makes no différence what previous laws may 
hâve provided. 

In the conclusion we bave reached we find that we are in harmony 
with the Suprême Court of Okiahoma. Brady v. Sizemore, 124 Pac. 
615 ; Shellenbarger v. Fewel, 124 Pac. 617. 

While our conclusion has been reached upon the authority of the 
Suprême Court of the United States, of this court, and what seems to 
us Sound reason, it is gratifying to find that there is uniformity in the 
décisions of the state courts and this court. 

At any time after enrollment, and before allotment, Congress could 
hâve repealed ail législation providing for allotment, and hâve restored 
the old System of tribal control; and, if this is true, m-anifestly no 
inheritable interest vested in any one until allotment. 

The decree of the Circuit Court is affirmed. 



CLARK V. TILLINGHAST, 

(Circuit Court of Appeals, Seventh Circuit October 8, 1912.) 

No. 1,878. 

Biixs AND Notes (| 97*) — Partial Failube of Considération — Set-Off. 

A national bank owning an equlty in certain real estate, a corporation 
was oi^anlzed to take over the same, which ezecuted bonds to the amount 

*FoT otber caseï se* Mme topic A i number in Dec. & Am. Dlgi. 1907 to date, * Rep'r lodexe» 
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of $85,000 and delivered the same to the bank to represent such equîty. 
The ComptroUer of the Currency required that the inTestment be re- 
duced by a sale of $40,000 of the bonds, whereupon the bank's eashier 
sold $6,000 par value to défendant for $5,000, taking his note, secured by 
the bonds, as collatéral therefor. This was objected to as a makeshlft 
by the bank examiner, who then insisted that the transaction be rescind- 
ed, that the bonds be restored to the assets of the bank, and that the 
directors guarantee payment of $20,000 of the sum represented by them. 
Xhls was carried out, and defendant's note withdrawn from the bank's 
assets by the eashier and piaced in his Personal desk, but was never 
surrendered to défendant, and on f allure of thé bank it passed Into the 
hands of plalntifC, its receiver, who brought suit thereon, after having 
sold the equity in the real estate represented by the bonds held by the 
bank, without notice to défendant, and without recognizing his interest 
theiein. JUeld that, since it was not within the power of the ComptroUer, 
his receiver, the directors, or ail of them, to hâve deprived the bank 
of any advantage it had fairly obtained by a sale of the bonds, especially 
as it affected their own liabllity, the rescission was Invalid, and that the 
most that défendant was entitled to in an action at law was a set-off of 
an amount equal to the value of his interest in the equity, on the theory 
of partial failure of considération for the note. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. |§ 166- 
173, 175-181, 185-192, 196-198, 200, 202-205, 208-212, 1372-1376; Dec. 
Dig. § 97.*] 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin. 

Action by P. Tillinghast, as receiver of the First National Bank of 
Ironwood, Mich., against Charles R. Clark. Judgment for plaintiff, 
and défendant brings error. Affirmed. 

Défendant in error, hereinafter termed plaintiff, filed his complaint against 
plaintiff In error, termed herein défendant, in said court on October 15, 1909, 
to recover, as such receiver, upon a certain note of défendant, dated October 
31, 1908, for the sum of $5,000 and interest. From the record, it appears that 
the transactions were as foUows, viz.: 

Some time prier to June, 1908, said bank was the owner of an equity in 
certain Chicago real estate, upon which there was a prior Incumbrance of 
$95,000 ; that this equity was valued at about $80,000, and stood in the names 
of Jahn and Larsen, respectlvely président and eashier of said bank ; that in 
June, 1908, Jahn and Larsen organized a corporation under the laws of Mich- 
igan,, known as the Commercial Investment Company, and caused ail the stock, 
except two qualifylnig shares, to be Issued to themselves ; that said corpora- 
tion therenpon executed bonds to the amount of $85,000, and delivered the 
same to the bank ; that, while no déclaration of trust was ever extended, ail 
parties understood that the bonds represented the said equity, and the sev- 
eral transactions were so dealt with by ail concerned that while the bank was 
holding said $85,000 bonds as a part of its assets, the same being held In lieu 
of said equity, the ComptroUer requested that the investment be réduced by 
the sale of $40,000 of said bonds, whereupon Larsen, eashier, asked défendant, 
who was then a director of said bank, among others, to purchase $6,000 par 
value of said stock for the sum of $5,000 ; that Clark therenpon made such 
purchase, gave his note therefor to the bank, and put up the stock as collatéral 
thereto; that thereafter the bank examiner objected to said arrangement, 
characterized it as a mère makesliift and demauded that the notes be re- 
turned to the' nmkers, that the bonds be piaced back among the assets, that 
the directors guarantee the payment of $20,000 of the sum represented by said 
bonds, and that Jahn and Larsen deposlt certain Personal securities to seèvre 
such agi-eement ; that the directors then agreed to cancel the former arrange- 
ment, return the notes given on the sale of the bonds, return the bonds-' to the 
bank, and make said guaranty ; that such action was taken that the note of 

?For other cases see Banje toplo & § ncmbeb lu Dec. & Am. Digs. 1907 to date, &. Rep'r Iiidexes 
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défendant was withdrawn from the bank assets and placed by the sald Lar- 
sen, cashier, In his Personal desk, and défendant notified thereof. Thls ail 
took place about June 18, 1909. It further appears that on June 21, 1909, the 
examiner, under instructions from the Comptroller, took possession of the 
bank and its assets, including the bonds in question, and caused said equity 
to be conveyed to him, and in some manner became possessed of defendant's 
said note. The défendant charges that he forced oi)en said desk and took the 
note. This the receiver dénies. 

The receiver was appolnted on June 25, 1909, and took over sald assets ; that 
in August, 1909, défendant advised the receiver of the facts regarding the re- 
lease of his note and demanded the return of the same to him, which demand 
the receiver denied ; that thereafter, without notice to défendant, the receiver 
proceeded to coUect the rent from said equity, turned it over to the Comp- 
troller, and sold said equity for about $26,000 net, including rentals, and turn- 
ed the whole proceeds over to the Comptroller. AU this was done without in 
any way taking defendant's rights into considération. It further appears that, 
prior to the said sale of said equity, this suit was instituted. On the hearing, 
the trial court held that the note in suit was not accommodation paper, but 
was among the assets of the bank ; that in view of the fact that the bonds con- 
stituted only an indirect lien on the equity, the value of which was uncertain, 
the atterapted rescission of the transaction wherein the note was given was 
not fair to the bank ; that by reason of Jahn's and Larsen's knowledge of 
the insolvency of the bank, and the manifest interest of défendant, those three 
persons were not qualifled to act in voting such a rescission; that plaintifC, 
in selling the equity, destroyed the value of the bonds ; that défendant, hav- 
ing taken the bonds and given his $5,000 note therefor, being the note in suit, 
was entitled to his pro rata share of the proceeds of the equity, and the in- 
come thereof, which the court fixed at the sum of $1,968 ; and that such sum 
might be set up in a proceeding at law as for a partial failure of considéra- 
tion. The court thereupon entered Judgment for $5,000 and accrued interest, 
less said sum of $1,968 and accrued interest, viz., the sum of $3,535.39, as of 
July 20, 1911, from which judgment this writ of error is taken. 

The court flled a finding of facts substantially as above set out, except that 
he found that the examiner discovered — (1) the note in the open desk of the 
cashier unsurrendered to défendant, and took possession of it lawfuUy; (2) 
that the attempted rescission took place on a Sunday ; (3) that at the time the 
receiver knew the said equity was the only property back of said bonds, and 
also knew defendant's relation to said bonds ; (4) that défendant was eharge- 
able with knowledge of the fact that the bank was insolvent at the time re- 
scission of the sale of the bonds was agreed on. 

The errors assigned are : That the court erred in flnding that the receiver 
came properly by the note and was the owner of it ; that the court erred in 
holding that Jahn and Larsen knew, and that the other directors were charge- 
able with knowledge, that the bank was insolvent, and in holding that défend- 
ant was disquallfled to vote for rescission ; that the court erred in holding 
that defendant's ,$6,000 bonds were worth less than his note, In flxing defend- 
ant's interest in said equity at $1,968, and in holding tliat the proposed re- 
lease of défendant was unfair to the bank; and that the court erred in ex- 
cluding certain évidence hearing upon the rescission, and in failing to pass 
upon ail the materlal issues raised. 

Edward M. Smart, of Milwaukee, Wis., and H. L,. Butler, of Madi- 
son, Wis., for plaintifï in error. 

T. W. Spence and Irving A. Fish, both of Milwaukee, Wis., for 
défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). It 
does not appear that the Comptroller directed the $20,000 guaranty to 
be given in lieu of, or as a substitute for, the notes taken on sale of 
the $40,000 bonds, nor does it appear that the $20,000 guaranteed was 
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realized on. Manifestly, it would not hâve been fair or légal to re- 
quire défendant to take back his note, surrender his bonds, and join 
the other directors in guaranteeing the payment of $20,000, and at the 
same time withhold surrender of his note. It appears that the other 
purchasers of stock received their notes when they surrendered their 
stock — at least such is the inference from the record — and that de- 
fendant could hâve had his, at any time after the rescission and prior 
to the advent of the examiner, by applying for it. It must be rernem- 
bered, however, that it was not within the povver of the Comptroller, 
or his receiver, or the directors, or ail of them, to hâve deprived the 
bank of any advantage it had fairly obtained by the sale of the $40,- 
000 of bonds, especially as it aiïected their own liability. Thompson 
on Corporations (2d Ed.) 1225 et seq., 6199 et seq., and cases cited; 
Drury v. Cross, 7 Wall. 302, 19 L. Ed. 40; Havs v. Citizens' Bank, 
51 Kan. 535, 33 Pac. 318; Taylor v. Mitchell, 80 Minn. 492, 83 N. 
W. 418; Haywood v. Lincoln Lumber Co., 64 Wis. 647, 26 N. W. 
184; Asheville Lbr. Co. v. Hyde (C. C.) 172 Fed. 730, and cases 
there cited. 

The advantage belonged to the creditors, for whom they were to 
that extent trustées. Just why the examiner should deem the bonds a 
weak asset, and at the same time take the directors' guaranty of $20,- 
000 in préférence to the individual obligations of the directors to the 
amount of $40,000, is not made plain by the record. There is a seem- 
ing inequality of justice in pursuing this défendant, just because he 
alone was tardy in taking up his note. That question, however, is not 
presented by the record, and need not be further considered. 

It is clear from the record, however, that the examiner, the Comp- 
troller, and the receiver were advised of the facts: (1) That the bonds 
represented the equity in the Chicago block, and should be dealt with 
as though they constituted the equity; (2) that défendant was the 
owner of $6,000 thereof, subject to the lien of his $5,000 note held 
by the bank ; (3) that the equity was of an uncertain value, and of 
such a nature as not to be quickly realized on without sacrifice; and 
(4) that defendant's interest, entitled him to notice of and participa- 
tion in any proceedings involving the annihilation of his $6,000 bond 
investment. The Circuit Court took this view of the matter, and at- 
tempted to remedy plaintiff's disregard of defendant's rights in that 
respect by crediting the latter with his pro rata share of the proceeds 
of the sale of the equity, on the theory of part failure of considéra- 
tion. Whether he succeeded in making a fair adjustment must remain 
a mère matter of conjecture, so far as appears in the record. De- 
fendant was equitably entitled to hâve his $6,000 of bonds, or */**" 
of the equity, dealt with separately, or at least to an ascertainment 
that a sale of the whole equity would resuit in an advantage to him. 
Instead of making any attempt to protect defendant's interests, the re- 
ceiver sold the collatéral as though it were an independent asset, tak- 
ing the benefîts of the attempted rescission and disavowing the rescis- 
sion. 

The Circuit Court held that there was in this case a partial failure 
of considération, and upon that theory allowed défendant his pro 
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rata share of the equity as above stated. With this holding, under the 
facts of the case, we do not dissent, although there may be some 
question whether défendant may in such a proceeding set up want or 
failure of considération. The examiner required the sale of the bonds 
for the purpose of enabling the bank to pass an examination. In such 
a case it has been said that the considération for the note was, among 
other things, the deposits made upon the crédit obtained or favor 
granted by reason of the extension, if any deposits were made. Skor- 
dal V. Stanton, 89 Minn. 511, 95 N. W. 449; Atwater v. Smith, 7Z 
Minn. 507, 76 N. W. 253; Pauly v. O'Brien (C. C.) 69 Fed. 460; 
New England Fire Ins. Co. v. Haynes, 71 Vt. 306, 45 Atl. 221, 76 
Am. St. Rep. 771 (1899); State Bank v. Kirk, 216 Pa. 452, 65 Atl. 
932; Best v. Thiel, 79 N. Y. 15; Tillinghast v. Carr (C. C.) 82 Fed. 
298; Murphy v. Gumaer, 18 Colo. App. 183, 70 Pac. 800; Merchants' 
Bank V. Rudolf, 5 Neb. 527; Proctor v. Baldwin, 82 Ind. 370; Bige- 
low on Estoppel (5th Ed.) 611; Morris on Banks and Banking, § 137. 

We are not impressed with the injection of the fact that the rescis- 
sion was agreed upon on a Sunday. If this défense should avail, it 
is a fact that action and conséquent ratification was had on a secular 
day. In our view of the case, that question is not material. While 
we are of the opinion that the action of the receiver in handling and 
selling the stock was irregular, and for ail that appears unfair to de- 
fendant, we are not disposed to hold that défendant has not received 
ail the considération he is entitled to in a proceeding at law. 

The judgment of the Circuit Court is affirmed. 



TILLINGHAST v. CLARK. 
(Circuit Coiu-t of Appeals, Seventh Circuit. October 8, .1912.) 

No. 1,877. 

In Error to tlie Circuit Court of tlie United States for tlie Western Dis- 
trict of Wisconsin. 

Action at law by P. Tillinghast, as receiver of the First National Bank 
of Ironwood, Mich., agalnst Charles E. Clark. Plaintlff brings error. Af- 
firmed. 

T. W. Spence and Irving A. Fish, both of Milwaukee, Wis., for plaintiff in 
error. 

Edward M. Smart, of Milwaukee, Wis., and H. L. Butler, of Madison, Wis., 
for défendant in error. 

Before BAKEK, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge. This wrlt of error is sued eut to reverse so 
much of the judgment of the lower court as allows to the défendant in er- 
ror herein a crédit upon the cause of action brought before this court in 
No. 1,878 (201 Fed. 77), whereln the parties hereto are reversed, based upon 
partial failure of considération for the promissory note there Involved. 

For the reasons set out in the opinion filed in said former cause, this 
cause is also affirmed. 

201F.— 6 
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In re TENGWALL CO. 

PATvLOWS V. CONTINENTAL & COMMERCIAL TRUST & SAVINGS BANK. 

(Circuit Court of Appeals, Seventh Circuit. October 8, 1912.) 

No. 1,811. 

1. Exeot:tion (§ 90*) — Authority or Officeb to Makb Levy — Delivbby for 

"Service." 

Wliile delivery of an exécution to a slieriff, to be efCecti^'e, niust not 
be a limitée! delivery, a delivery for "service" is an unllmited delivery, 
iind makes It tlie duty of the officer to obey the commauds of tlie writ, 
and do ail acts necessary to realize the money called for thereby. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. § 173 ; Dec. 
Dig. § 96.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6432, 6433.] 

2. Chattel Mortgaqes (§ 196*) — Validitt of Lien — Failube to File Ex- 

tension Affidavit. 

Under Hurd's Rev. St. 111. 1909, c. 95, § 4, providing that, by flling au 
affidavit wlth the recorder within 30 days prior to the maturity of the 
debt secured by a chattel mortgage, the lien of the niortgage shall be 
extended not to exceed one year from the date of sueh filing, on the ex- 
piration of the year the lien ceases to be valid as against creditors of 
the mortgagor, and cannot be revived by the subséquent flling of a new 
affidavit so as to give it priority over liens thereafter acquired by sueh 
creditors. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dig. §§ 429, 
438-441 ; Dec. Dig. § 196.*] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of IlHiiois; George A. Carpenter, 
Judge. 

In the matter of the Tengwall Company, bankrnpt. From an order 
sustaining objections to his claim as a secured debt, Edward H. Fal- 
lows, trustée, appeals. Affirmed. 

From the report of the référée it appears that on June 4, 1910, Barnhart 
Bros. & Splndler, among others, flled tUeir pétition praying that the Teng- 
wall Company be declared a bankrupt; that on June 17, 1910, said Company 
was adjudlcated a bankrupt; that on August 9. 1910, said trust company was 
duly ehosen and qualifled as trustée; that on the same day appellant flled his 
claim as a secured creditor, basing the same upon a mortgage ; that certain 
creditors having obtained judgments and exécutions, and placed the same in 
the liands of the sherifC for service within the four months period, the trus- 
tée filed its pétition asking for an order preserving the liens of sueh creditors 
for the benefit of said bankrupt estate and for the subrogation of the trustée 
in bankruptey to the rights of the judgment creditors ; that on August 22, 
1910, appellant flled his ansvver to said pétition; that on the same day said 
answer was fouud to be insufllcient by the référée, and the trustée in bank- 
ruptey was subrogated to the rights of the exécution creditors as prayed, to 
which order appellant saved an exception ; that thereafter the trustée in 
bankruptey filed objections to appellant's alleged secured claim ; that said 
claim was based upon 200 bonds for $100 each — $20,000— bearing 5 per cent, 
interest, and maturing October 1, 1920, and secured by mortgage dated Oc- 
tober 7, 1905, conveying to appellant as trustée the franchises, licenses, and 
articles of Personal property, goods, ehattels, viz., ail the franchises, licenses, 
rights, and privilèges of ruimlng and operatiug its plant, also ail the flxtures, 
iniplenients, goods, wares, and merchandise, and ail other articles of Personal 

•For other cases .see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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property now belonging to and in the possession of said company. The Teng- 
wail Company was given leave to alter auy of the machlnery, flxtures, or oth- 
er equipment, and substitute new, which, when substituted, should forthwith 
become subject to the lien of the niortgage. It further appears that on or 
about November 9, 1905, the Tengwall pl.\nt was partially destroyod by fire, 
for which tire insurance was collected, and, with appellant's consent, empioyed 
in replacing the said machinery, flxtures, stock in trade, etc., whicli was 
burned; that with the exception of said stock in trade said plant remained 
in the possession of the Tengwall Company practically unchanged from the 
tlme of replacement until taken possession of by the trustée in bankruptcy, 
except as to certain repairs and two printing presses subsequently added; 
that the property was sold clear of liens, including that of appellant, and the 
same were relegated to the proceeds; that the sale aggregated $24,134.03, of 
which sum, the proceeds of the stock in trade amounted to $5,000, the good 
will, $1,800, the patents, $600, and the balance was realized on the equip- 
ment, etc. The référée further flnds that the bankrupt had always recognized 
the validity of said mortgage and paid the interest on said bonds ; that ap- 
pellant flled his motion to set aside the order of Augiist 22, 1910. which was 
denied; that the trustée in bankruptcy flled ob.iections to appellant's claim, 
as atoresaid, alleging as ground therefor that on October 5, 1908, just before 
the expiration of the three years, during which the ehattel mortgage was a 
valid lien, appellant flled au affidavit in the recorder's office iu compliance 
with the statutes of Illinois for the extension of the mortgage debt. It is 
assumed that it was tlie intention to extend the lien of the mortgage, since 
the debt was not due. 

It further appears that on October 6, 1909, another and simllar affidavit 
was flled to secure a second extension. It was the contention of the trus- 
tée in bankruptcy that the Illinois statute makes no provision for a second 
extension, and that, in any event, the affidavit was not flled in time ; that it 
should hâve been flled witliin the year ending October 5, 1909, and the ref ereo 
so held. Hé also held that the ehattel mortgage had ceased to be a lien as 
against third persons af ter October 5, 1909 ; that the liens of the creditors' 
judgments were valid and inured as sucli to the trustée for the beneflt of the 
creditors, as against the ehattel mortgage. 

Thereafter appellant flled his pétition for a review, which the référée 
granted. The grounds relied on in the pétition are: (1) That appellant's au- 
swer to the pétition for subrogation was sufflcient, and constituted a good dé- 
fense thereto ; (2) that the action of the référée in that respect was an abuse 
of discrétion, and contrary to law ; (3) that the référée erred in holding that 
appellant's second aflidavlt, for an extension was not filed in time, and (4) in 
holding that appellant's lien was not superior to that of the exécution credit- 
ors. ■ 

On the hearing of said pétition for review, the district court denied th<; 
same, and approved the referee's report. Exceptions to the order of the dis- 
trict court Wéré' filed and overruled, and this appeal resulted. The errors as- 
signed are: ' 

(1) The court erred in sustaining the order of the référée preserving said 
exécution liens and subrogating the trustée as aforesaid. 

(2) The, court erred in not holding that the référée had abused the dis- 
crétion lodged in him by statute. 

(3) The court erred in afflrming the order of the référée sustaining the 
trustee's objection to the validity of appellant's lien. 

(4) The court erred in not setting aside the order for subrogation, Further 
facts appear )in, the opinion. 

Edwiii H. Cassels, Edward J. Brundage, and Francis Adams, Jr., 
ail of Chicago, 111., for appellant. 

Herman Frank and Perçy B. Davis, both of Chicago, IU., for ap- 
pellee. \ '\^ , : . ■ ! . . : 

Bef ore,' BAKÈR; SFAMÀN, and KOfîLSAATy Circuit Judges, - 



84 201 FEDERAL REPORTER 

KOHLSAAT, Circuit Judge (after stating the facts as above). This 
is a controversy to détermine whicli of two liens is entitled to priority 
against the propcrty of a bankrupt. Appellant, as trustée, represents the 
holders of 200 bonds for $100 each, bearing interest at the rate of 5 per 
cent., dated October 7, 1905, and maturing October 1, 1920, secured by 
a chattel mortgage on ail the plant of the bankrupt, including the stock 
in trade. It will be noted that the indebtedness runs for a period of 
practically 15 years, while under the laws of Illinois a chattel mortgage 
isvalid for only three years. In their efforts to keep said bonds secured, 
the parties resorted to the provisions of section 4 of chapter 95, Hurd's 
Revised Statutes of Illinois, wherein it is provided that by filing in the 
recorder's office and with the justice of the peace who took the ac- 
knowledgment an affidavit within 30 days of the maturity of the debt, 
setting forth the mortgagee's interest in the mortgaged property, and 
the aniount remaining unpaid thereon, and the time when the same 
will become due by extension or otherwise, "the lien of the mortgage 
shall be continued and extended for and during the term of one year 
from the filing of such affidavit, or until the maturity of the indebted- 
ness or extension thereof secured by said mortgage, provided such 
time shall not exceed one year from the date of filing such affidavit." 
This affidavit was filed on October 5, 1908. Thereafter, and on Oc- 
tober 6, 1909, a second and similar affidavit was filed. On the strength 
of thèse renewals, appellant contends that his mortgage constituted a 
valid lien at the date of the institution of bankruptcy proceedings. 

Appellee represents, inter alia, the rights of the bankrupt's creditors 
acquired under and by virtue of several exécutions issued upon judg- 
ments obtained by certain creditors and placed by them in the hands 
of the sheriff for service, to the claims of whom appellee has been 
subrogated under the provisions of section 67c of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]). 
It appears that on June 3, 1910, six judgments, aggregating more than 
$25,000, were entered by confession in the superior court of Cook 
county on judgment notes that day executed by the bankrupt. Upon 
thèse exécutions were at once taken ont and placed in the hands of 
the sherifif, according to the pétition. The référée finds they were so 
placed for service. They never were served, as the bankruptcy pro- 
ceedings were instituted on June 4, the next day. 

It is appellant's contention that thèse exécutions never became a 
lien, that they were secured through connivance of the parties, were 
never placed in the sheriff's hands for service, but to be held by him. 
While the transaction bears some évidence of an intent to take ad- 
vantage of the delay of appellant in securing an extension of his lien, 
there is no claim that the sums represented by the judgment notes 
were not just claims, and we are not at liberty to disregard the finding 
of the référée that the exécutions were placed in the sheriff's hands 
for service. 

[ 1 ] Appellant distinguishes between exécutions placed in the sheriff's 
hands for service and those placed there to be executed. Undoubtedly, 
the delivery to the sheriff must not be a limited delivery. Hurd's Re- 
vised Statutes of Illinois (1909) p. 1364; Gilmore v. Davis, 84 111. 
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487; Western Union Cold Storage Co. v. Rose, 60 111. App. 452; 2 
Freeman on Executions (3d Ed.) § 206, p. 1030. 

In the présent case, hovvever, there is an utter lack of évidence pre- 
served in the record to show any attempt on the part of the judgment 
creditors to limit the duty of the sheriff. The Illinois statute seems 
to contemplate two duties on the part of the sherifï in regard to ex- 
écutions placed in his hands : (1) Serving of notice of exécution ; (2) 
levying. Hurd's Revised Statutes of 1909. In Cook v. Scott, 1 Gil- 
man (111.) 333, Davis v. Chicago Dock Co., 129 111. 180, 21 N. E. 830, 
Bingham v. Maxcy, 15 111. 290, Boggess v. Pennell, 46 111. App. 150, 
and Hamilton v. Quimby, 46 111. 90, it is hekl that it is the duty of 
the sherifï to serve notice thereof and make a demand upon the debtor 
before making a levy. Appellant cites thèse in support of his conten- 
tion that service does net include levy. We think, however, that in 
the présent case the two are identical. In Peck v. City National Bank, 
51 Mich. 353, 16 N. W. 681, 47 Am. Rep. 577, it is said: 

"Service of an e.xeciitioii lucludes every act and proceeding ueces.'iary to 
1)6 taken by tUe sherifï to niake the nioney and uicludes the sale of the prop- 
erty when neeessary." 

The word has been defined to mean "exécution of process." 35 
Cyc. 1432. This con.struction seems to us reasonable in the case before 
us. It would be placing a strained meaning upon the transaction to 
hold that, when a party places an exécution in the hands of a process 
officer, the latter is not charged with the duty, without further instruc- 
tions, to proceed to make the money called for by the writ, which it- 
self commands him to do so. In the absence of directions not to levy, 
it is the duty of the officer to obey the directions and commands of 
the writ. Nor is the duty waived by refusai of plaintiff to give direc- 
tions. Koren v. Roemheld, 6 III. App. 275; Sweetser v. Matson, 153 
m. 568, 39 N. E. 1086, 27 L. R. A. 374, 46 Am. St. Rep. 911 ; 17 Cyc. 
1058. 

[2] We therefore hold the liens of the exécutions hère involved 
to be valid as against the bankrupt as of June 3, 1910. The last at- 
tempt at an extension of appellant's lien was on October 6, 1909, so 
that there is no question of liens attaching during the period inter- 
vening the first and second renewals. If it was within the power of 
the appellant to reinstate the mortgage lien after it had expired by 
again filing the affidavit required by the statute in order to secure the 
first extension, then its lien was valid as against the exécutions. The 
matter is therefore narrowed down to the question whether appellant 
acquired a lien valid against subséquent exécution liens by taking ac- 
tion a day after the prescribed period for such action. It is a well- 
settled rule of law that the statute in regard to chattel mortgages is in 
dérogation of the common law, and should be strictly foUowed. Port- 
er V. Dément, 35 111. 478. This has been applied to extensions. Grif- 
fen V. Plenry, 99 111. App. 284. There can be no doubt but that the 
statute requires the extension in any case to be efïected during the 
liîe of the mortgage. The language is unmistakably clear. No reason 
is perceived why this requirement should not be vital. It has been so 
held. In re New York Economical Printing Co., Bankrupt, 6 Am. 
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Bankr. Rep. 617, 110 Fed. 514, 49 C. C. A. 133 (2d Cir. Ct. of Ap- 
peals); Jones on Chattel Mortgages (5th Ed.) p. 287. The latter 
states : 

"A chattel mortgage whieh has eeased to be valid by a fallure to file It aa 
requlred by law cannot be revived by any act of tlio parties so as to glve it 
priority over otber liens." 

It is further supported by Seaman v. Eager, 16 Ohio St. 209 ; Nitchie 
V. Townsend, 4 N. Y. Super. Ct. 299. 

As between the mortgagor and mortgagee, no recording is neces- 
sary. As we construe the mortgage act, appellant had nothing more 
than an unrecorded chattel mortgage. As regards third persons, he 
had no lien or priority. As between bis mortgage and the lien of the 
exécutions hère under considération, his rights vvere secondary. 

The decree of the District Court is affirmed. 



In rc FRAZIN et al. 

In re MORRIS. 

(Circuit Court of Appeals, Second Circuit. Deeember 9, 1912.) 

No. se. 

1. BANKBtrPTCT (§ 161*)— PREFERENCES — DETERMINATION. 

Where a note of bankrupts payable at a bank was presented to th& 
bank on the date of its maturity for paymeut, and was duly certifled, 
and subsequently paid by the bank, the tlme of certification Is to be takeii 
as the time of payment in determining whether the payment was prefer- 
entiaL 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. § 161.*] 

2. Bankruptcy (§ 340*) — Préférences — Bxteden of Fkoof. 

On à pétition of a trustée in bankruptcy to expunge the elaim of a 
creditor on the ground that it had received a préférence, the bprden is 
on thé trustée to prove that the preferential payment was made after the 
creditor received information of the insolvency of the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

3. Bankbuptot (§ 340*) — Préférences — Sufficienct of Evidence. 

On a pétition by a trustée in bankruptcy to expunge a cueditor's clalm 
on the ground that he had received a préférence, évidence held Insufflcient 
to show that the créditer received the preferential payment after rè- 
celvjng, information of the bankrupfs insolvency. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § 340.*] 

PetitioM to Revise Order of the District Court of the United States 
for the Southern District of New York; Learned Hand, Judge. 

Pétition by Robert C. Morris, as trustée in bankruptcy, to revise an 
order denyîrig a pétition to expunge th€ claim of Weichert & Gardiner, 
a corporation, against LoUis Frazin and another, bankrupts. Order 
affirmed. ' 

See, also, 183 Fed. 28, 105 C. C. A. 320, 33 L. R. A. (N. S.) 745. 

•For other cases see same topic & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This cause cornes hère on pétition to revise an order of the District 
Court, Southern District of New York, denying a pétition of the trustée 
to expunge the claim of the corporation Weichert & Gardiner, a creditor 
of the bankrupts, for $28,493.63. The objection of the trustée to the 
claim is based upon tlie contention that within four months preceding 
the filing of the pétition a preferential payment was made by the bank- 
rupts to Weichert & Gardiner, and that its claim should be expunged, 
imless the amount of such payment be returned to the estate. 

G. B. Plante, of New York City, N. Y., for petitioner. 
J. T. Smith, of New York City, N. Y., for respondents. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). [1] 
Weichert & Gardiner, hereinafter called the corporation, had been deal- 
ing with the bankrupts for some time; the bankrupts were indebted to 
it on February 1, 1909, on open account, in the amount of $28,493.63. 
Jn October, 1908, the bankrupts had given the corporation a note for 
$5,075.82, payable on February 1, 1909, at the Second National Bank. 
This note had been discounted by the corporation with the Nassau 
Trust Company. At some time on Monday, February 1, 1909, the day 
of the maturity of said note, it was presented to the bank by the trust 
Company, and was thereupon duly certified and subsequently paid by 
Ihe bank. The référée and the District Court held correctly that for 
the purposes of deciding whether or not this was a preferential pay- 
ment the time of certification is to be taken as the time of payment. 

[2] About the middle of the day on February Ist Weichert, prési- 
dent of the corporation, had various conversations with one of the 
bankrupts and others, including Simonson, an officer of the bank, as 
to the financial condition of the firm. The testimony puts the time of 
thèse conversations as extending from noon to about 2 o'clock. It 
is contended that the information given to the corporation in the course 
of thèse interviews was such that it must be held to hâve had reason- 
able cause to believe that the firm was insolvent. This is disputed, but 
we need not discuss that question. We may assume that, if it were 
shown that the note was certified after the corporation received the 
information which it did receive, a preferential payment would be es- 
tablished. The important question in the case is whether the note was 
certified before or after the corporation was informed of financial 
trouble, and the burden of proving that it was certified after 12 o'clock 
noon, which is the hour when the interviews began, rests on the peti- 
tioner. 

[3j The paying teller and a clerk in his department who recorded 
the certification in the book were called, and both testified that it was 
impossible to tell whether the certification was in the morning or in 
ihe afternoon. Neither of them had any recollection of the particular 
transaction. One of them said that his "idea would be" from looking 
at the item, which was in black ink and written by the other, that it 
was in the afternoon, because generally in the morning he made such 
entries himself and made them in red ink. The other bank witness 
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said that "he should judge it was in the moniing," because the entry 
was so near the top of the page. 

l'etitioner iindertook to supplément this by showing other circuni- 
stances. The lirni's balance with the bank at the opening of business 
was $2,142.37. The only deposit made that day was $10,000, cash re- 
ceived from the varions branch stores of the finn, being returns from 
their sales of the day before. It was usual to deposit such receipts 
from the branch stores in the morning, but on this day the deposit was 
lield back till after the interview with the bank had taken place, and 
the firm understood they were to get some extension for payment of 
a note, due that day, which the bank held. The teller testiiied that 
he never overcertified, and that with only $2,142 to the crédit of the 
firm he would not bave certified their check or note for $3,075. It 
is contended that this shows that the certification must bave been made 
after the deposit ; that is, after the interviews. 

We do not find the testimony persuasive to that conclusion for thèse 
reasons. When Weichert was first informed by Frazin as to the sit- 
uation, he telephoned to bis own office to know the condition of tlie 
firm's account with the corporation. Learning of the $5,073 note, he 
gave instructions to bave a check of the corporation for that amount 
drawn and sent to the Nassau Trust Company with which the note had 
been discounted, so that, if payment of the note were refused at the 
Second National, the indorser's check would be with the Trust Com- 
pany to take it up. When Weichert went to the interview with Sim- 
onson at the lalter's downtown office he told him of this note, and asked 
if it had been paid. Therenpon Simonson stepped to the téléphone, 
and, when he returned, he said, "Your note was paid." This was be- 
tvveen 1 and 2 p. m. The cashier of the corporation, Ralston, testified 
that he took its check to the Nassau Trust Company about 10 minutes 
to 3, in order to take up the note, but upon int[uiry there he was in- 
formed that the note had been paid, whereupon he took the check back 
with him and canceled it. Thèse witnesses evidently used the word 
"paid" as the équivalent of "certified." Finally the man who actually 
made the $10,000 deposit with the Second National Bank testified pos- 
itively that he did not deposit it until about 4 p. m. If this testimony 
be crédible, and we see no reason to doubt it, the certification was made 
irrespective of the deposit, and there is nothing to show that it was 
made after 12 o'clock. 

Petitioner contends that this testimony should be outweighed by 
the presumption that the certifying officers of national banks always 
perform their duty. We attach no weight to the suggestion that, to 
affirm, we must hold the teller who certified to be a "criminal." Wheth- 
er overcertification be a criminal act, a proposition which we are not 
to be understood as assenting to, certainly such affirmance is con- 
sonant with an entire absence of criminal intent on the part of the 
teller who certified. He dépends and necessarily must dépend on the 
rej;orts of others. His assistant goes to the bookkeeper and asks him 
the amount of the customer's balance, and accepts his statement of 
such balance. It is quite conceivable that, like ail other human ma- 
chines, even a bank bookkeeper may make a mistake, may look at 
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figures in his book, and state that a balance is $12,421, instead of 
$1,242.10. It may not be likely, but it is certainly not impossible, and, 
if its possibility be accepted, the presumption that a bank teller could 
not overcertify on a particular note, because it would be criminal to 
do so, is not such an overwhelming one as to wipe eut affirmative tes- 
timony to the effect that in a single instance he did so. 
The order is affirmed. 



CITY OF CrnCAGO V. MICHIGAN, I. & I. LIXE. 

(Circuit Court of Appeals, Seventh Circuit. October S, 1912.) 

No. 1,875. 

Navigable Watees (§ 20*) — Bridges — Injury to Vessel from OrESATiox 
OF Draw. 

Evidence hcld to isupport a flnding that an injury to a vessel by being 
struck by the draw of a bridge, wliich was swung past the center as 
she was passing through, was due solely to the gross négligence of the 
bridgetenders employed by the eity, and that the city was liable for the 
entlre damage, even though the niaster ot the vessel, in the excitemeut 
caused by the reckless mismanagement of tlie bridge, may not hâve 
taken the wisest action. 

[Ed. Note. — For other cases, see Navigable AVaters, Cent. Dig. §§ 73- 
90 ; Dec. Dig. § 20.*] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; George A. Car- 
penter, Judge. 

Suit in admiralty by the Michigan, Indiana & Illinois Line, owner 
of the steamer Marion,against the City of Chicago. Decree for libel- 
ant, and respondent appeals. Affirmed. 

Appellee, sole owner of the steamer Marion, filed its libel against appellant 
on December 16, 1910, to recover damages suffered by it, by reason of a colli- 
sion of the said steamer wlth the Lake Street Ijridge, Chicago, 111., on March 
31, 1910. At 5 o'clock in the morning of that day the steamer, laden vvith a 
cargo of sait and bound up the Chicago river, was struck twice by the Lake 
Street bridge, wliich flrst swung iiito her stern, with the resuit hereinafter 
set out, and then, rebounding (or forcibly propelled by the bridgetender, the 
évidence does not clearly disclose wliich), swung into the steamer on her 
starboard side forward, carrying away the pilot house, texas, iamp screens, 
destroying the signais, and wrecking whatover she carried forward in Une 
with the bridge, and disabling tlie steering gear. 

It is conceded that tlie steamer blew her whistle while at the usual distance 
from the bridge — somewhere from 400 to 600 feet away. At that time her 
captain, Nelson, was in coumiand, on top of the pilot house; the mate, Thor- 
sen, was on the deek, forward of the pilot house; l'eterson, the lookout, was 
aft on the starboard side; and the wheelman. De Sormier, was at his post. 
The steamer was proceeding at the rate of three miles an hour with the eur- 
rent. Nothing appears In the record with regard to the position of the bridge 
signais. The captain testifles that after the whistle was blown he heard the 
bridge bell ring. The day was clear, except for the usual smoky condition 
at the river at 5 o'clock a. m. The bridge was closed when the signal was 
blown. As the vessel advanced, the east end of the bridge was swung to the 
south. The vessel jiassed into the east draw. It appears from a prépondér- 
ance of the testimony that the end of tlie bridge which had spanned the west 

•For other cases see same topio & § ndmbee In Dec. & Am. Digs. 1907 to date, & Rcp'r Indexe! 
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draw, after a momeutary rest at the north center protection, swung by it, 
and started to carry away the shrouds on th© aft spar on tlie starboard sido. 
the smoke guys, ventilator on boiler house, engine room skylights, dining 
room skyllght, water tanks, boat davits, lifeboat, aud canvas on eabin i-oof. 
The rear-end collision shoved the steamer onto the spile at the street. Then 
the engine was stopped and the steamer backed, to disentangle the bridge 
and steamer. After being released, the bridge began to swing back past the 
center protection, tovvard the west, and kept on swinging. Tn the meantime, 
the steamer had been sent ahead slowl.v. The bridge end, which was at flrst 
the east end, was then swung so far to the eastward (rom its center protec- 
tion position that it struck the forward part of the steamer, as above stated. 
The spanked and euffed steamer was practically dismantled. 

The damages clalmed in the libel amount to $5,000. 

For the city, one witness, Offlcer Foley, was iutrodueed, who testifled that 
the bridge at no time rested over the center protection, but kept on swiuglng. 
The city also introducod sections 002, iW'i, aud 004 of the ordinances regulat- 
ing bridgetenders and vossels in sneh case, which read as follovvs, viz. : 

"002. Vessel Signais. — The commissiouer of public works is hereby required 
to provide and maintain at the several bridges over the Chicago river and its 
branches and the Oilumet. river, in the best and most practicable manner, 
vessel signais as requircd by tliis article. 

"OO:-!. Signais Prescvibcd. — Each signal shall be a bail of snitable materlal 
of red color for use iii the diiy time. and shall be not less than twenty-four 
inches in diameter. The signal for the nipht time shall be a red lantern of 
such slze and so jiiaced aiul arranged, «'lieu elevated, as to be easily seen 
up aud down the river aud the street. 

"004. Dnty of Vessels — l'cualty. — It shall lie uulawful for the owner, officer 
or otlier pei'sou in charge of auy vessel iu transit U]wn the Chicago river 
and its branches, or the Calumet river or any iiart thereof, to attempt to 
uavigate any such vessel past any of the bridges over said river or branches 
while said signais are elevated, or while the sald bridges or any of them may 
be opeuing or closiug." 

It also set up v>îii'"g>"'lib 8 of section 1015 of the city ordinances reading: 
"Vessels exceeding two huudred tons navigating the Chicago Harbor shall not 
l)roceed at a speed greater than four miles per liour." 

The court found for the libelant. On référence had, the conimissioner fixed 
the damages at the suui of .fci,400.11, which fiuding was approved by the court, 
froni which decree appellants hâve taken tliis appeal. 

The errors assigned are: That the court erred in holding that the city was 
négligent and solely at fault, and not the vessel; that the court erred In not 
holding that the vessel's iu.iury was caused by the violation of the city ordi- 
uance; that the court erred in uot holding that the vessel was negligently 
navigated ; that the court erred in not disuiissing the libel or dividing the 
damagt's. 

William H. Sexton. Corp. Counsel, of Chicago, 111. (Charles M. 
riaft, Asst. Corp. Counsel, A. J. Hopkins, and D. J. Peffers, ail of 
Chicago, m., of counsel), for appellant. 

Charles E. Kremer, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
city uhdertakes no défense of its servant, the bridgetender, nor of the 
manner in which the bridge was manipulated, but sets up the vessel's 
failure to comply with the city ordinance as to speed, signais, and en- 
tering a draw, above set forth. We are unable to discover from the 
record any culpable négligence on the part of the vessel. She was well 
within the ordinance speed limit. The defendant's évidence and rea- 
soning fail to denionstrate that she entered the draw before the bridge 
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was centered on the center protection, or while the bridge was open- 
ing. On the other hand, the city's négligence was gross. 

Defendant's contention that, in the absence of proof upon the sub- 
ject, the court will assume that the danger signal was set, is without 
merit. The very fact that the bridge was opened in response to the 
Marion's whistle rebuts any presumption, were any raised, that there 
existed any such condition as called for the lifting of the closed or 
any other stop signal. This record calls for no considération whatever 
of the défense that the danger signais were not obeyed. That in the 
excitement and alarm caused by the reckless mismanagement of the 
bridge, the officer should hâve done or failed to do the wisest thing, 
in no way relieves the city from the resuit of the carelessness of its 
servants. The E. A. Packer (C. C.) 49 Fed. 92; The Blue Jacket, 
144 U. S. 371, 12 Sup. Ct. 711, 36 L. Ed. 469. A party may not 
precipitate an alarming situation, calling for extraordinary skill and 
prudence, and hope to escape liability for the injury done by question- 
ing the conduct of the imperiled parties under the sudden strain of 
ihe movement. An ordinarily prudent nian is one who meets effî- 
ciently the ordinary duties of his position. The acts of the officers of 
the Marion in no way fell short of their obligation to their owners 
and to the city. The liability of the city under the f acts of the case 
is clear. 

The decree of the District Court is affirmed. 



UMTED STATES FIDETJTT & GUxVRAXTY CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. December 9, 1912.) 

No. 93. 

1. Internai, Kevenub (§ 23*) — Distiller's Bono— Taxes. 

Where a distiller's bond was condltloned that he would in ail respects 
falthfully comply witli ail the provisions of law and régulations in rela- 
tion to the duties aud business of distilling brandy, etc., it covered a li- 
ability for taxes assessed on spirits distilled. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 62- 
67 ; Dec. Dig. § 23.*] 

2. Inteenal Revenue (§ 23*) — Bond of Distiller— Tax Assbssment— Prima 

Facie Evidence. 

An internai revenue tax. assessed by the Conimissioner of Internai 
Revenue on liquors distilled, was prima facie évidence of the amount due 
against botli the distiller and liis surety. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 62- 
67 ; Dec. Dig. § 23.*J 

In Error to the District Court of the United States for the District 
of Connecticut; James P. Platt, Judge. 

Action by the United States against the United States Fidelity & 
Guaranty Company. Judgment for the United States, and défendant 
brings error. Affirmed. 

Writ of error to review a judgment in an action brought by the United 
States against the plalntlfC in error, herelnafter called the défendant, as 

•For other cases see same toplc & § numeer in Dec. & Am. I>igs. 1907 to date, & Rep'r Indexes 
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surety wpon two distiller's bonds, the relevant portions of whlcli read as fol- 
lows: 

"Now, therefore, if Ksadore Gladstone sliall in ail respects faithfully com- 
ply with ail the provisions of law and régulations in relation to tlie duties 
and business of distillers of brandy froni apples, peacbes, grapes, pears, pine- 
appies, oranges, apricots, berries, prunes, iigs, or clierries, exclusively and 
sliall pay ail pennlties incurred or fines iniposed on * * * for a violation 
of any of tbe said provisions, tben tbis obligation sball be void ; otherwlse, 
it sball remain in fiiU force." 

The complaint alleged that tbe défendant executed tbe bonds as surety for 
one Gladstone: that said Gladstone engnged in tbe business of distilling 
brandy, and that bo failed to couiply with the provisions of law governing 
said business in that bo did not pay the taxes upon certain brandy produced 
by bini during tbe i)eriods covered by the bonds. 

Upon the trial tbe government olTered in évidence in support of the alléga- 
tions of its coniplaint tlie asse.ssnient niade by the Connnissioner of Internai 
Revenue based npon an estimate of the aniount of brniidy distiUed by Glad- 
stone. 

The government had a verdict and judgment and the défendant has brought 
tliis writ of error. 

R. T. Hough, of Washington, D. C, and Joseph L. Barbour, of Hart- 
ford, Conn., for plaintiff in error. 

John T. Robmson, of Hartford, Conn., Sp. Asst. U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [1] Tlie 
iîrst question is vv'hether the payment of taxes was covered by tlie 
bonds. 

The bonds did not mention taxes expressly but were conditioned 
upon the faithful compliance by the distiller with ail the provisions 
of law relating to the duties of distillers. One of such provisions 
required the distiller to pay the taxes upon the spirits which he dis- 
tilled. Consequently it is impossible to see why compliance with 
that provision was not a conclition of the bonds. And such is the 
interprétation of the authorities. United States v. National Surety 
Co., 122 Fed. 904, 59 C. C. A. 130; United States v. Richardson 
(D. C.) 127 Fed. 893; United States v. National Surety Co., 157 Fed. 
174, 84 C. C. A. 622; United States v. Sisk, 176 Fed.' 885, 100 C. C. 
A. 355 ; United States v. Bicket, 24 Fed. Cas. No. 14,590. See, also, 
United States v. Rindskopf, 105 U. S. 418, 26 L. Ed. 1131. 

The bonds in the cases cited were in form substantially like those 
hère and we fînd no such différence in the subjects to which they 
related as to call for any dififerentiation in interprétation. Nor do 
we find anything in the history of the particular statutes involved in 
this case which requires any other construction of thèse bonds than 
the plain one which we bave given them. 

[2] The second question is whether the trial court erred in its ac- 
tion with respect to the Commissioner's tax assessment. 

The rule seems established that an assessment is prima facie évi- 
dence of the amount of tax due, and we see nothing in reason or 
authority why this rule does not exist both in respect of the distiller 
and of his surety. Indeed we think this the holding of the very case 
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upon which the delfendant relies. United States v. Rindskopf, 105 U. 
S. 418, 26 L. Ed. 1131. In that case the Suprême Court said: 

"The assessment of the Comuiissioner of Internai Revenue ^vas only prima 
facle évidence of the amonnt dtie as taxes urion the spirits distilled betvi'een 
tlie dates nientioned. It established a prima facie case of liabllity against 
the distiller, and nothing more. If not impeached, it was sufïicient to jiistify 
a recovery ; but every niaterial fact upon whicli his liability was asserted 
was open to contestation. He and his surettes were at lil)erty to show that 
no spirits, or a less quuntity tîian that stated by the coiuniissiouer, were 
distilled wlthiii the period nientioned, and thus entirely, or in part, over- 
throw the assessment. They were also at liberty to show a ijaynient of the 
tax assessed, in whole or in part, and thus discharge or rednce the distiller's 
liahility. To the extent, however, in which the assessnient was not impaired, 
it was évidence of the aniount due." 

The court said that the assessment established "nothing more" 
than a prima facie case. It did not say — as the défendant suggests 
— that it established such a case against the distiller only. On the 
contrary, it expressly stated that a case made eut by the assessment 
was one which the distiller "and his sureties" were at liberty to con- 
test. 

The instructions given to the jury took aw^ay from the assessment 
the presumption in its f avor to which it was entitled and in effect left 
them to détermine upon ail the évidence presented whether the Com- 
missioner's estimate was correct. This was not entirely proper but 
the error was not one of which the défendant can complain. 

We find no prejudicial error in the charge or refusai to charge 
concerning a distiller's duty in accounting for material or concerning 
the statute of limitation. 

The judgment of the District Court is affirmed. 



In re DOWXIXG. 
(Circuit Court of Appeals, Second Circuit. Decenilier 0. 1012.) 

No. 39. 

1. Bankbuptcy (§ 142*) — IUghts of Trustée — Proi'erty Feattdulextlî- Cox- 

VEYED. 

A banlirupt's trustée is vested with ail the riglits, remédies, and powers 
of a judgment creditor of the baniirupt having an exécution returned 
unsatisfjed, and. if a transfer be in fraud of creditors, he iiiay set it aside, 
hâve the property sold, and apply the proceeds to the payment of debts. 

lEd. Note. — For otlier cases, see Bankruptcy, Cent. I>ig. § 222; Dec. 
Dig. § 142.*] 

2. Bankruptcy (§ 2.57*) — Eigiits of Trustée— Property Frai;dulestly Con- 

VEYED — TRANSFERABLE InTEREST. 

A bankrupt's trustée has a transférable interest in real estate owned 
by the bankrupt and transferred by hiin in fraud of ereditors, though 
niade more than four mouths prior to the bankruptcy proceedings, and 
may sell such interest, together with the riglit to sue to set aside the 
fraudulent transaction. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 356, 357; 
Dec. Dig. S 257.*] 

•For other cases see same topic & i numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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3. Baxkeuptcy (§ 259*)— Pkoperty Fraudulenily Conveyed — RiGHT TO Sue 

— ASSIQNMENT. 

Where a trustée in bankruptcy was unable to prosecute a suit to set 
aslde an alleged fraudulent transfer of real property by tbe bankrupt to 
liis wife, beeause the trustée had no funds and creditors refused to con- 
tribute, he was properly authorlzed to sell his interest in the property, and 
to assign his right to sue for the benefit of the estate. 

[Ed. Note.— i'or other cases, see Bankruptcy, Cent. Dig. §§ 356-358 ; Dec. 
Dig. § 259.*] 

Lacombe, Circuit Judge, ditisenting. 

Pétition for Révision of Proceeclings of the District Court of the 
United States for the Northern District of New York; George W. 
Ray, Judge. 

In the matter of bankruptcy proceedings of Augustus S. Down- 
ing. Pétition to revievv an order (192 Fed. 683) authorizing the trus- 
tée to sell his interest in certain real estate, together with his right to 
set aside a fraudulent conveyahce of such property by the bankrupt to 
his wife in alleged fraud of creditors. Affirmed. 

Charles B. Sullivan, of Albany, N. Y. (Danforth K. Ainsvvorth, 
of Albany, N. Y., of counsel), for petitioner. 
W. H. Maider, of Gloversville, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The order appealed from permits the trus- 
tée to sell his interest in certain real estate, together with his right to 
set aside as fraudulent a conveyance of such property by the bank- 
rupt to his wife, in alleged fraud of creditors. The trustée is unable 
to prosecute a suit for this purpose for he has no funds. The cred- 
itors hâve been asked to contribute, but hâve declined to do so. The 
trustée cannot wind up the estate and procure his own discharge 
with this interest and right of action undisposed of. It is of some 
value, for he has already received an offer of $301 therefor. In such 
circumstances, what is to be donc? Is there any alternative but to 
sell whatever interest and right he possesses? 

The order of the District Court does not pass upon the validity 
of the transfer of the real estate ; there is nothing in the order itself 
or in the opinion of the court deciding that the transfer was fraudu- 
lent ; that question must be decided when the proper action is brought 
to set it aside. 

[1] Ail that the court decided is that the trustée is vested with ail 
the rights, remédies and powers of a judgment creditor of the bank- 
rupt with the exécution returned unsatisfied and, if a transfer be in 
fraud of creditors, he may set it aside, hâve the spécifie real property 
sold and apply the proceeds to the paynient of debts proved against 
the bankrupt. 

[2] The trustée has a transférable interest in real estate owned by 
the bankrupt and transferred by him in fraud of his creditors, even 
though made more than four months prior to the proceedings in 
bankruptcy and may sell this interest, together with the right vested 

•For other cases see same topic & S numeek m Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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in him by statute to maintain an action to set aside such fraudaient 
transfer. 

[3] The sale is to be made without warranty or représentation of 
any kind and the purchaser takes simply the trustee's interest in the 
real property and his right to bring an action. The right may be 
valuable and it may be worthless; whoever buys does so with a fnll 
understanding of the character of the claim, he cannot be misled into 
thinking that the District Court or this court bas in any way recog- 
nized the vahdity of the claim by directing that it be sold. 

The order is affirmed. 

LACOMBE, Circuit Judge (dissenting). I am unable to concur 
with the majority, as in my opinion the trustée bas nothing which hc 
can transfer. The right which the amendment gave him to institute 
a suit, as a judgment créditer could, to set aside a conveyance as 
fraudulent, was given to him for the purpose of securing a ratable 
division of ail the bankrupt's estate among ail his creditors. If he 
transfers this right to a single creditor, who in the event of success 
will secure for himself the property covered by the alleged fraudulent 
conveyance, the very object of the amendment, as it seems to me, is 
defeated. Usually the sale will be illusory. There is no real market 
for such a thing. Some particular creditor having inside information 
will often avail of it to secure a préférence. It seems to me contrary 
to public policy to allow the trustée to transfer a right, given to him 
for the benefit of ail, to some one who, possessed of secret information 
may be willing to buy it. 

In another way such practice may work injustice. Often the trans- 
férée of a fraudulent conveyance bas a bona fide claim against the 
bankrupt. If the trustée sets aside the conveyance, the transférée 
may prove his bona fide claim against the estate and get whatever 
dividend he may be entitled to. In the event, however, of such a 
sale as this, the estate would usually be wound up and distributed 
before the action to set aside conveyance came to trial. In that event 
the transférée may lose, not only the property conveyed to pay the 
debt due him, but also the debt itself . 

For thèse reasons I dissent. 



UNITED SÏAÏES v. FINCH et al. 

(Circuit Coui-t of Appeals, Seventh Circuit. October 1, 1912.) 

No. 1,86T. 

COUBTS (i 426*) DiSTBICT COUBT— JTJBISDICTION— UnLAWFXJL ASSESSMESTS— 

H.l'' O fï V F" îty 

Kev. St. "il 3220, 3226, 3227, 3228 (TT. S. Comp. St. 1901, pp. 2086-2089), au- 
thorizing the recovery of internai revenue taxes wrongfully Imposed, does 
not prescribe a remedy inconsistent with the gênerai provisions of Tucker 
Act March 3, 1887, c. 359, § 1, 24 Stat. 515 (U. S. Comp. St. 1901, p. 752J, 
prescribing the jurisdiction of the Court of Claims, and declarlng (sec- 
tion 2) that the District and Circuit Courts shall hâve concurrent jurls- 

*For otber cases see same topic & § numbeb in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexe* 
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diction for aniounts named, and lience a fédéral District Court had .Inrls- 
diction of an action to recover money paid to tlie United States uuder an 
erroneous assessment imposed as an internai revenue tax and penalty. 

TEd. Note. — For other cases, see Courts, Cent. Dig. § 1131; Dec. Dig. 
§ 426.*] 

In Error to the District Court of the United States for the West- 
ern District of Wisconsin; A. L,. Sanborn, Judge. 

Action by Benjamin Finch and anotlier, doing- business as Finch 
Brothers, against the United States of America. Judgment for 
plaintiffs, and défendant brings error. Affirmed. 

George H. Gordon, of La Crosse, Wis., for the United States. 
C. H. Crovvnhart, of Superior, Wis., for défendants in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge. The judgment of the District Court 
awards recovery against the United States for an amount the défend- 
ants in error were compelled to pay under an alleged erroneous as- 
sessment imposed by the Department of Internai Revenue, as an 
internai tax and penalty. It rests on findings of fact whicb support 
the averments of the pétition that the défendants in error were not 
engaged in the business for which the assessment was imposed, namely, 
that of "whoIesale dealer in oleomargarine" ; and the only assignment 
of error which calls for discussion is one challenging the jurisdic- 
tion of the District Court to entertain the cause. 

The suit was instituted and proceeded to judgment as autliorized 
under the provisions of the Act of March 3, 1887, c. 359, 24 Stat. 
315, known as the Tucker Act (1 U. S. Comp. St. 1901, p. 752; 2 Fed. 
Stat. Ann. 80). This statute expressly provides (section 1) that the 
Court of Claims shall hâve jurisdliction to hear and détermine claims 
against the United States, founded uoon the Constitution, laws of 
Congress, or "régulations of an Executive Department," and (section 
2) that District and Circuit Courts shall hâve concurrent jurisdiction 
therein for amounts named. Certain classes of claims are excepted 
therefrom, not applicable in terms to the case at bar; and the claim 
in suit is plainly enforceable thereunder, unless the statute under 
which it arises provides other inconsistent remedy. 

The contention is that such inconsistency appears in the provisions 
of the several sections of the Internai Revenue statute, in référence 
to recovery for unlawful assessments made and collected, namely, 
sections 3220, 3226, 3227, and 3228, R. S. (U. S. Comp. St. 1901, 
pp. 2086-2089) ; and that an exclusive remedJy is thereby intended for 
recovery against the collector. The sections cited expressly authorize 
the Commissioner (section 3220), on appeal to him, to remit or refund 
taxes and penalties erroneously assessed or collected, and provide 
(section 3226) that "no suit shall be maintained in any court for re- 
covery" thereof, until appeal shall be made to the Commissioner and 
his décision "has been had therein." Such appeal and adverse déci- 
sion are averred and found as conditions précèdent to the présent 
suit. We are advised of no further provision thereof for recovery, 

*For other cases see same tople & § NUMBiiR in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whether by suit against the collector (as contended) or otherwise. For 
îhe proposition that an exclusive remedy against the collector was 
intended, counsel relies upon remarks appearing in the course of 
the opinion, in United States v. Savings Bank, 104 U. S. 728, 734 (26 
L. Ed. 908), that "an action lies against the collector" when the Com- 
missioner rejects a claim under section 3226. But we do not under- 
stand that such inquiry was involved in the case, nor that the décision 
rested thereon in any measure; moreover, the remark was made 
long prior to the above-mentioned Tucker Act, although subséquent 
to the original act (section 1059, R. S. [U. S. Comp. St. 1901, p. 734]), 
conferring rights of action upon claims in the Court of Claims. 

The question hère presented, however, does not require solution of 
the inquiry whether recovery may be authorized against the collector, 
as the jurisdictional test must be whether the several provisions for 
recovery of internai taxes prescribe a remedy which is inconsistent 
with the gênerai provision of the Tucker Act, and may thus operate 
to exclude other remédies. Vide Nichols v. United States, 7 Wall. 
122, 130, 19 L. Ed. 125. We believe no such inconsistent provision 
appears in the sections referred to, and that the rule upheld in Dooley 
V. United States, 182 U. S. 222, 21 Sup. Ct. 762, 45 L. Ed. 1074, and 
authorities cited in the opinion, furnishes ample support for jurisdic- 
tion over the claim in suit. 

The judgment of ihe District Court is affirmed. 



In re NOEÏIIEX. 
(Circuit Court of Appeals, Second Circuit. Deeember 10, 1912.) 

No. 71. 
Bankruptcy (I 184*) — Peopeety of Ba\krupt — Cuattel Mortgage — ^Va- 

LIDITY. 

A cliattel mortgage on a bankrupt's fixtures and furniture, .stock in 
trade, wines, liquors, supplies, and .stock, and ail goods and chattels there- 
after purchased or required and placed on the premises, but authorizing 
the bankrupt to retain possession, sell the stock from day to day in the 
usual course of trade, without accountlng for such sales and payihg the 
proceeds on the mortgage, was void as against the bankrupt's creditors 
and receiver in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 27.5-277; 
Dec. Dig. § 184.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York ; Julius M. Mayer, Judge. 

In the matter of bankruptcy proceedings against Joseph Noethen, 
individually and as surviving partner of the firm of Hyler & Noethen, 
bankrupt. On pétition of August Luchow to revise an order (195 
Fed. 573) denying the claim of petitioner as mortgagee of the bank- 
rupt stock and goods. Affirmed. 

This cause cornes hère on pétition to revise an order of the District Court, 
determining the claim of the petitioner to the proceeds of the sale of certain 
merchandlse contalned in the place of business of the bankrupt and clalmed 

*Por other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
201 F.— 7 
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to be snbject to the lien of a chattel mortgage held by petltloner. Tlie bank- 
rupt was eng»ged In the restaurant, wine, and liquor business. The proceed» 
as to whlch this claim is made represent stock in trade (wine, llquors, eigars, 
etc.) in the premises when the mortgage was made, and similar stock in trade 
purchased between the time of making the mortgage June 5, 1911, and the 
time when the recelver in bankruptcy took possession, January 9, 1912. The 
mortgage covered, in addition to certain flxtures and fumiture, "stock in 
trade, mentloned, the schedule annexed." The schedule mentions "ail wines, 
llquors, cigars, supplies, and stock." The mortgage aiso covered "ail other 
goods [and] chattels whlch may hereafter be purchased or acquired and placed 
in the premises." The District Judge held that the mortgage was vold both 
as to the stock on the premises at the time of deliTery of the mortgage and 
as to the stock after acquired. The opinion wlll be found in 195 Fed. 5T3. 

G. E. Joseph, of New York City (Nathan Burkan, of New York 
City, of counsel), for petitioner. 

Yankauer & Davidson, of New York City (R. V. Ingersoll, of New 
York City, of counsel), for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). It 
seems hardly necessary to add anything to the opinion of the District 
Judge. A mortgage such as this, covering supplies which are con- 
stantly shifting, some being used up in the business and other sim- 
ilar supplies being bought to take their place, will be sustained, if 
it is apparent that ail money received by the mortgagor from the 
sale of old stock is used either to buy new stock, which is taken into 
the premises and brought under the mortgage, or else is applied in 
réduction of the mortgage debt. From the record, a majority of the 
court are not satisfied that this was the case. The wines, liquor, and 
merchandise, both old and new, were at ail times used by the bank- 
rupt as such stock in trade ordinarily is, and were bought and sold 
and dealt in from day to day in the usual course of trade; ail the 
proceeds being retained by the bankrupt, and no part being turned 
over to the mortgagee. There is nothing to îndicate that the mort- 
gagee did not know the bankrupt was selling the stock of wines, cigars, 
and restaurant supplies. The business was a going restaurant, where 
such sales are made from day to day. Knowing what the business 
was, the mortgagee must hâve known they were selling stock which 
bis mortgage covered. He knew that they made no payment or re- 
turn or reports to him of such sales. The inference seems irrésistible 
that there was no agreement that the proceeds of sales should be ap- 
plied on the mortgage. If there were such an agreement, he would 
certainly hâve inquired why, during six months, no return was made 
to him of any sales. 

A majority of the court concur in affirming the order. 
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NOTASEME HOSIERY CO. v. STRATJS et al. 
(Circuit Court of Appeals, Second Circuit December 9, 1912.) 

No. 72. 

1. Trade-Maeks and Tbade-Xames (§ 70*) — TInfaie Compétition— Labels. 

Where défendants' labels used on similar goods were engraved by the 
same couipany, and appeared to be aetually copied, from those previously 
used by complainant and défendants continued to use the same after no- 
tice, they were gullty of unfair compétition. 

[Ed. Note. — l"or other cases, see Trade-Marks and Trade-Nauies, Cent. 
Dlg. § 155; Dec. Dig, § 70.*] 

2. Trade-Mabks and Teade-Names (§ 75*) — "Uxfaib Compétition" — Décep- 

tion. 

In a suit for "unfair compétition," it is not necessary for plalntitï to 
show aetual déception ; but it is sufficient if the proof shows that the actual 
and probable resuit of défendants' use of their infringhig label will be 
the déception of the ordinary purchaser, making purchases under ordiuary 
conditions. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Nanies, Cent. 
Dig. § 161; Dec. Dig. § 75.* 

For other définitions, see AVords and l'hrases, vol. 8, p> 7174. 

Unfair conipetitiou in use of trade-uiark or trade-nanie, see notes to 
Scheuer v. Muller, 20 C. C. A. 105; Lare v. Harper Bros., 30 C. C. A. 
370.] 

Appeal from the District Court of the Unitedi States for the South- 
ern Di=trict of New York ; John R. Hazel, Judge. 

Action by the Notaseme Hosiery Company against Isidore Straus 
and others to restrain alleged infriiigement of the trade mark and io, 
unfair compétition. From a decree for défendants, complainant ap 
peals. Reversed and remanded. 

James H. Griffin, of New York City (E. H. Fairbanks and Robert 
M. Barr, both of Philadelphia, Pa., of counsel), for appellant. 

Wise & Seligsberg, of New York City (E. E. Wise, of New York 
City, of counsel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. As we are of the opinion that the complainant 
may obtain adéquate relief upon its charge of unfair compétition, we 
think it unnecessary to examine the charge of trade-mark infringe- 
ment. And as the latter phase of the case may be laid ont of considér- 
ation, we are not required to détermine the preliminary question wheth- 
er the complainant, by its own déception in the use of its alleged trade- 
mark, was disentitled to ask its protection. Certainly no such décep- 
tion is shown as would prevent the complainant from suing for unfair 
compétition. 

[1] The testimony shows that the complainant's label came into use 
some six months before that of the défendants. It also shows thaï 
the engraving company which prepared the complainant's label de- 
signed that of the défendants. 'The inference is strong that the lattei 

•For other cases see same toplc & i numbkk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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was actually copied from the former, and this inference îs supported 
by comparing them. Each label is a rectangular design, having a 
diagonal black band with white script and triangular red panels. There 
is nothing to show that the défendants themselves knew at first of any 
similarity in the labels, but they were notified afterwards and continued 
the use. 

[2] In our opinion the évidence is insufficient to show actual dé- 
ception. Such proof, however, is not necessary. The question is 
whether the natural and probable resuit of the use by the défendants 
of its label will be the déception of the ordinary purchaser, making 
his purchases under ordinary conditions — whether there is a degree 
of similarity calculated to deceive. And we think there is such sim- 
ilarity. It seems clear to us that the gênerai impression made by the 
défendants' label upon the eye of the casual purchaser would be likely 
to resuit in his confounding the défendants' goods with those of the 
complainant. 

We conclude that the complanant is entitled to relief against unfair 
compétition, and consequently the decree appealed from is reversed, 
with costs, and the cause remanded, with instructions to decree for the 
complainant. 



GIBSON OAT CRUSHER CO. t. CITY FUEL CO. 

(Circuit Court of Appeals, Seventh Circuit Noveiiiber 15, 1912.) 

No. 1,918. 

Patents (§ .328*)— Infringeme.nt— Peei. Ckusiier. 

The Gibson patent, No. 923,966, tor a feed crusher, In view of the nar- 
row construction requlred by the prlor art, Jield not Infringed by the ma- 
chine of the Bell patent. No. 798,255. 

Appeal from the District Court of thr United States for the East- 
ern Division of the Northern District o' Illinois; Christian C. Kohl- 
saat, Judge. 

Suit in equity by the Gibson Oat Crusher Company against the City 
Fuel Company. Decree for défendant, and complainant appeals. Af- 
firmed. 

For opinion below. see 195 Fed. 772. 

Charles O. Shervey, of Chicago, 111., for appellant. 

Earthel & Barthe( of Détroit, Mich. (Otto F. Ilarthel and C. R. 
Stickney, both of Détroit, Mich., and William L. Hall, of Chicago, 111., 
of counsel), for appellee. 

Before BAKER and SEAMAN, Circuit Judges. 

PER CURIAM. This appeal is from a decree, on final hearing of 
the appellant's bill alleging infringement of letters patent No. 923,966, 
which was dismissed by the District Court for want of equity. 

No error appearing therein, the decree is affirmed, on the opinion 
filed by Judge Kohlsaat, as reported in 195 Fed. '772. 

•For other cases see same topic & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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F. F. SLOCX)MB & CO., Inc., v. A. G. LAYMAN MACH. CO. 

(l)istrict Cdiirt, D. Delawîire. December 6, 1912.) 

No. 312. 

Patents (§ ?A4*) — Suit fok I.xfiu.m.kmknt — Evidence — OimER or Proof — 
Damages. 

Officei's of M eoi'iioi-iition défendant, in a suit for contril)utor.v infringe- 
ment of a niiichine patent b,y fni'nishing repair parts to users of sucli 
machines, eaiuujt l.e l'equired to testify to tlie détails and extent of dé- 
fendantes business, or the varions persons to whom it bas sold repair 
parts, etc.. in advance of a détermination of the questions of valldlty and 
infringenient of tbe patent. 

[Ed. Note. — For other cases, see Patents. Cent. Dïr. §§ 550-553; Dec. 
Dig. § ;n4.*| 

In Eqtiity. Suit by F. F. Slocomb & Co., Incorporated, against tlie 
A. C. Layman Machine Company. On motion to require witness to 
answer certain questions. Denied. 

E. Hayward P^airbanks. of l'hiladelijhia, Pa., for complainant. 
Charles lîowson and William Steell Jackson, both of Philadelphia, 
Pa., for défendant. 

BRADFORD, District Judge. In this suit F. F. Slocomb & Co., 
Incorporated, the complainant, charges the A. C. Layman Machine 
Company, the défendant, with infringement of patent No. 927,609 
and reissue patent No. 11,843, relating to leather-staking machines. 
The matter immediately before the court is a motion on behalf of the 
complainant for an order to compel Alfred C. Layman, président of 
the défendant, to produce a copy of a certain application pending at 
the time of the submission of the motion for letters patent of the 
United States, and also to answer interrogatory No. 236 addressed to 
him during the taking of the complainant's prima facie proofs. Since 
the argument a patent having been granted on the above application 
the motion so far as it relates to the production of that application 
bas been abandoned, and the only questions now before the court 
arise on that portion of the above mentioned interrogatory reading 
as follows : 

'■Q. 236. In order to get before tlîe Court in a single i)roeeeding certain 
facts about wbicb I hâve asked .you and wbieh you bave deelined to answer 
in view of niisdirected efforts of your counsel, I will now enumerate in a 
single question the varions facts as to whlch I désire Information, and if 
you do not answer tlie question, I wlll make an application to Court for an 
order re<]uiring you to. 

"a. Give me the names of ail the complainant's customers with whom you 
or the défendant corporation bas meddled with and furnished repair parts 
prior to DcH"einber Ist, 1911. 

'•b. Make a spécifie référence to the drawings of the two patents in suit 
and enumerate by a référence numéral on said drawings which of said re- 
pair parts you hâve furnished to complainant's customers or to users of com- 
plainant's machine and vvhen and to whom, prior to December Ist, 1911. 

"c. Give me the names of such of complainant's customers as you knew 
had installed in their plant or in use the knee pressure staking machine 

♦For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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conforming sulistantlally to the reissue patent, 11,843. only, to whom you 
furnlshed repair parts adapted only for use In sueli macliines, prlor to Dec. 
1, 1911. 

"d. Give me the naines of the complalnaiit's custoniers whom you or the 
défendant vlsited soliciting thelr trade in the way of furuishing supplies and 
repair parts for the complainant's patented machines hère in suit, prier to 
Dec. 1, 1911. 

"e. Give me the names of the other parties connected with the défendant 
corporation to wliom you made référence in your nnswer to my Q. 50." 

The information sought under paragraph "e" of the interrogatory, 
i-equiring Layman to give the names of the other persons connected 
with the défendant to whom he had referred in his answer to Q. 56 is 
wholly immaterial as appears from that question and its answer, which 
are as follows: 

"Q. 5G. What was yonr authority for sayhig fhat this suit was indefiniteïy 
prolongea? Did either of your eouusel tell you to say this? 
"(Same ob.iection as last before.) 

"A. The fact that practically nothing had been done in this case for about 
t.wo months and the slow progress that had been ninde led me to believe that 
it was being drawn on siuiply for business reasoiis and that only ; iu fact. 
the wholc case which begaii practically last Septetnber ha.s not only led me 
but others connected with our concern to feel the sanie way about it and I 
might say a number of the trade." 

The other paragraphs of the inten^ogatory remaining open for con- 
sidération seek information as to the names of the complainant's 
customers or users of tlie complainant's machine to whom the witness 
or the défendant had furnished "repair parts" prior to December 1, 
1911; or the names of the complainant's customers whom the witness 
or the défendant visited "soliciting their trade in the way of furnish- 
ing supplies and repair parts for the complainant's patented) machines 
hère in suit, prior to Dec. 1, 1911"; or the names of such of the com- 
plainant's customers as the witness knew had installed "in their plant 
or in use the knee presf.ure staking machine conforming substantially 
to the reissue patent, 11,843 only, to whom you furnished repair parts 
adapted only for use in such machines, prior to Dec. 1, 1911." Par- 
agraph "b" requires not only a statement of tlie names of the com- 
plainant's customers or users of the complainant's machines to whom 
the witness or the défendant had furnished "repair parts" prior to 
December 1, 1911, but also a spécifie référence to the drawings of 
the two patents in suit and an enumeration by référence numerals on 
such drawings of such "repair parts" so furnished. 

There lias been no decree establishing the validity and infringement 
of the patents in suit or either of them, and the complainant is still 
engaged in making out its prima facie case. It bas a right to prove 
by Layman, if it can, infringement by the défendant, contributory or 
otherwise, of any of the claims relied on. And it would be unneces- 
sary and unwise at this stage of the suit to undertake a précise state- 
inent of the essentials of contributory infringement in this case or to 
décide whether or under what circumstances the furnishing by the 
défendant of "repair parts" to the complainant's machines, wliether 
in the hands of the complainant's customers or others using the 
same, would constitute such infringement. The complainant is enti- 
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tled to tlie testimony of Layman for the purpose of proving such in- 
fringement, actual or supposée!. That the complainant has had the 
benefit of Layman's testimony largely covering the supposed infringe- 
ment of the claims reliedl on appears from the copy of his évidence 
submitted to tlie court. But should complainant conceive that the 
witness has not fully stated the nature and character of ail the "re- 
pair parts" furnished by the défendant in supposed infringement of 
the claims relied on, the complainant is at liberty further to examine 
Layman on this subject making spécifie référence to the drawings of 
the patents and the numerals thereon indicating ail "repair parts" 
which the complainant may claim were furnished in such infringe- 
ment, and also as to the period or periods of time covering such fur- 
nishing. But at this stage of the case the complainant is not entitled 
to draviT from the witness the names of its various customers or of 
the various users of its machines to whom the défendant or the wit- 
ness acting for it furnished "repair parts" in supposed infringement 
of the patents in suit. Before this can properly be done it is necessary 
that the complainant should obtain an interlocutory decree sustaining 
the claims relied on and finding infringement. In the absence of 
such a decree the complainant cannot successfully insist upon a dis- 
closure of the détails and extent of the defendant's business. Keller 
V. Strauss (C. C.) 88 Fed. 517; Lovell Mfg. Co. v. Automatic Wringer 
Co. (C. C.) 124 Fed. 971. Nor does the fact that the complainant 
may désire, if deemed expédient by counsel, to join with the défend- 
ant "as contributory infringers or joint tort-feasors" such of the 
complainant's customers or users of its machines as may hâve been 
furnished with "repair parts" by the défendant, entitle the complainant 
at this stage of the suit to a list of the names of such customers 
or users. Indeed, the joinder as co-dieferidants of such persons gen- 
erally would inevitably, I think, resuit in misjoinder of parties and 
multifariousness. 

For the above reasons the motion under considération is denied, 
with costs to the défendant. 



In re LIPPHART. 
(District Court, S. D. New York. Oetober 4, 1912.) 

l. BANKBTJPTCY (§ 14*) — JURISDICTION OF PBOCEEDINGS — "PLACE OF BUSINESS." 

An employé of a large express company at a salary of $23 per we«k 
as rate clerk and attomey in fact, authorlzed to indorse ail bank paper, 
such as bills of lading and consular invoices, and to slgn custom house 
clearances, has no "place of business," wlthin Bankr. Act July 1, 1898, 
c. 541, I 2, 30 Stat. 545, 546 (TJ. S. Comp. St. 1901, p. 3420), giving the 
District Court jurisdictlon to adjudge persons bankrupt who hâve had 
their principal place of business within their respective territorial juris- 
dictlon for the preceding six months, or the greater portion thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 20; Dec. 
Dlg. § 14.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5390-5392.] 

•For otber cases ses eame toplc & t ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankruptcy (§ 14*) — Jubisuiciion of Proceedings — Eesidenoe and Dom- 
icile. 

One who went from New York to acquire a résidence In New Jersey 
which would justify him In briusiug an action for divorce relinquislied 
botli his résidence and domicile in New Yorlv witliin Banlsr. Act July 1, 
1898, c. 541, § 2, 30 Stat. 545, 546 (U. S. Conip. St. 1901, p. 3420), giving 
tlie District Courts jurisdiction over persons wlio hâve resided or had 
their domicile within their respective territorial Jurisdictions for tbe 
preceding six months, or the greater portion thereof. 

lEd. Note. — ^For other cases, see Bankruptcy, Cent. Dig. § 20; Dec. 
Dig. § 14.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

In the matter of Henry H. Lipphart, bankrupt. Heard on motions 
by the créditer to vacate the order of adjudication and for dismissal 
of the pétition in bankruptcy on the ground of no jurisdiction, and 
by the bankrupt to amend his vohmtary pétition. Motion to vacate 
granted, and motion to amend denied. 

Edward Endelman, of New York City, for créditer. 
Emanuel M. Kaiser, of New York City, for bankrupt. 

MAYER, District Judge. Upon the same state of facts two mo- 
tions hâve been made — (1) by the créditer to vacate the order of ad- 
judication herein and for a dismissal of the pétition in bankruptcy 
on the ground of no jurisdiction; and (2) by the bankrupt to amend 
his voluntary pétition by adding the allégation "and has also had his 
domicile for said period" within the Southern District of New York. 

The bankrupt is, and has been for the past 10 years, an employé 
of a large express company, at a salary of $23 per week, in the ca- 
pacity of a rate clerk and as attorney in fact, authorized to indorse 
ail bank paper, such as bills of lading and consular invoices, and to 
sign custom house clearances for the company. He was born in the 
city of New York, where he resided for about 30 years until on April 
1, 1908, he moved to the state of New Jersey. He contemplated 
bringing an action for divorce against his wife on the ground of dé- 
sertion, and his purpose in moving was to secure the résidence neces- 
sary to the jurisdiction of the courts of New Jersey in such an ac- 
tion. In April, 1911, however, he secured a decree of divorce against 
his wife in the state of New York; the sole ground of jurisdiction 
being that the marriage had taken place in the state of New York. 
From April, 1911, until June 25, 1912, the date of the filing of the 
voluntary pétition, the bankrupt continued to live in New Jersey. He 
claims that it was his intention te return to New York, but that he 
was unable so to do on account of the illness of his mother, who lived 
with him. The jurisdiction of this court was invoked in his pétition 
by the allégation that he had "his principal place of business" for the 
statutory period at 65 Broadway, New York City. 

[1] The first question to be determined is whether a person em- 
ployed as is and was tliis bankrupt has a place of business within the 
meaningof the Bankruptcy Eaw. vSection 2 invests the District Courts 

•For other cases see same topic & i numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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with' jurisdiction to "adjudge persons bankrupt wlio hâve liad their 
principal place of business, resided, or had their domicile within their 
respective territorial jurisdictions for the preceding six months, or 
the greater portion thereof . * * * " While there is not an}' uni- 
form ruie of conduct, it niay be said that people generally contract 
their debts where they live, or where they do business. The debts 
contracted at the place of résidence or domicile are usually of a Per- 
sonal character having to do with purchases for personal use or the 
household, and ordinarily a person living in one place and employed 
in another does not contract debts in the locality where he is employed. 

It seems to me that it was intended, among other things, by the 
Bankruptcy Law that thèse proceedings should, as far as practicable, 
be carried on in the jurisdiction most convenient to ail concerned. 
The debts of a clerk on a small salary would most likely be owing to 
the tradesmen doing business in the place where he lived. I think that 
a clerk, or, for that matter, the gênerai run of employés, cannot be 
said to be in business or to hâve a place of business. It seems to me 
that "place of business" mean a place where a man is conducting a 
business of his own in which he is a principal. I am inclined to think 
that the statute contemplated "place of business" as applying only to 
those who hâve a business of their own, but in this case it is only 
necessary to décide that a clerk, such as this bankrupt, did not hâve 
a place of business anywhere, and therefore he should bave filed his 
pétition at the place where he resided or had his domicile. In re 
Kinsman, Fed. Cas. No. 7832; In re Magie, Fed. Cas. No. 8951. 

In support of the bankrupt's contention, In re Baily, Fed. Cas. No. 
753 and In re Belcher, Fed. Cas. No. 1237, are cited. In the former 
case, under the statute then in force, it may be said that the bank- 
rupt carried on business. I do not follow the latter case, and am 
inclined to think that the learned judge confirmed the report of the 
register upon the theory that a great hardship might be visited upon 
creditors if not confirmed. 

[2] The second question involved is whether the bankrupt bas 
shown that his domicile was in the city of New York so as to entitle 
him to an amendment of his pétition. The statutes and the courts 
hâve made some distinctions between résidence and domicile, and the 
subject is interestingly discussed in Brisenden v. Chamberlain (C. C.) 
53 Fed. 307, and In re H. D. Berner, 3 Am. Bankr. Rep. 325 ; but 
in the case at bar the bankrupt bas lost both his résidence and his 
domicile in the state of New York. When he left the city of New 
York to acquire a résidence in New Jersey which would justify him 
in bringing an action for divorce, he relinquished both his résidence 
and his domicile in the state of New York. Upon the ground of 
public policy, as well as upon the facts of this particular case, the 
bankrupt should not be permitted to invoke the aid of the courts of 
New Jersey to secure a divorce and at the same time seek the juris- 
diction of this court to be relieved of his debts. 

The motion to vacate is granted, and the motion to amend is denied. 
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Ex parte OEOZCO. 
(District Court, W. D. Texas. Decenibor 14, 1912.) 

1. Necitrality Laws (§ 1*) — Offenses — Autijokity o¥ Président — Statutes. 

Peu. Code (Act Jlarcli 4, 19a>, e. 321, 85 Stnt. 1090 [tJ. S. Comp. St. 
Supp. 1911, p. 1.592]) § 14, relatlng to "offenses agaiust neutrality," pro- 
vides that tlie l'resldent or sucli other person as lie shall hâve em- 
povvered for the pnrpose may employ the land and naval forces to take 
possession of and rtetaln vessels, etc., and to prevent the carryins on of 
any military expédition or enterprise from the territory or jurisdictlon 
of the L'nited States against the territory or doniinion of any foreign 
prince or state, or any eolony, district, or people vvith whom the United 
States is at peace, does not empower tlie Président, in tinie of peace, to 
use tlie military power to arrest without a ^^■arrant and imprison wlthout 
trial a persou merely suspected of being witliin the United States for the 
purpose of orgauizing a military expédition in aid of a révolution in his 
own country with which the United States is at peace. 

[lOd. Note. — For other cases, see Neutrality I>aws, Cent. Dlg. §§ 1, 2; 
Dec. Dig. § 1.*] 

2. Neutrality Laws (§ 1*) — Ahrrst of Aoens — Constitutional Provisions. 

Since the fifth amendment of the fédéral Constitution guaranteeing 
to an Individual immunity against being deprived of his liberty without 
due proeess of law, and the fourth amendment, declaring that warrants 
shall not be issued except on probable cause supported by oath or af- 
firmation, and the sixth amendment, guaranteeing to accused a speedy 
and public trial by a jury of the district where the crime was commit- 
ted, are applicable to aliens sojourning in the United States, as well as 
to citizens, the Président in time of peace lias no right to use the mili- 
tary forces for the arrest of an allen temporarily residlng in the United 
States and to imprison him indeflnitely without trial while the offlcers 
of the government are endeavoring to secure évidence against the alien 
for violating the neutrality laws existing betweeii the United States 
and the country of which the alien is a citizen, in which a révolution is 
in progress with which the alien has been identified. 

[Ed. Note. — For other cases, see Neutrality Laws, Cent. Dig. §§ 1, 2; 
Dec. Dig. § 1.*] 

3. Habeas Corpus (§ 29*) — Scope dp Writ — Arkest by Executive Okder. 

Where relator, a Mexican alien, identified with a révolution in that 
country, came into the United States, and while there was illegally ar- 
rested by order of the Président, and lield by the military authorities 
without trial while effort was being made to show that lie was in the 
United States to violate the neutrality laws, the order directlng his ar- 
rest was void, and he was entitled to discharge ou habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corinis, Cent. Dig. § 24 ; Dec. 
Dig. § 29.*] 

Pétition for writ of habeas corpus, on relation of Pascual Orozco, 
Sr., to secure his release from custody of the mihtary authorities of 
the United States pending investigation to détermine whether he could 
be held for violation of the neutrality laws between the United States 
and Mexico. Writ granted, and relator discharged on entering into a 
recognizance in the sum of $2,500, with a surety for his appearance 
to answer the judgment of the appellate court. 

The relator, Pascual Orozco, Sr., has presented to the court a pétition pray- 
Ing the issuance of a writ of habeas corpus, and his release from custody. He 

■•For other cases see same topic & S NUMbkr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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is now conflned at Ft Sam Houston, San Antonio, Tex., and clalms that he was 
arrested without warrant by the military authorities, and that his détention 
is unlawful. He allèges that he is guilty of no crime against the laws of the 
United States, and that he is charged wlth no ofEense, and that his arrest was 
but the exercise of arbitrary power by the military authorities. The relator 
bases the lllegality of his restraint, employing the language of the pétition, 
upon the followlng constitutional grounds: "Your applicant further avers that 
he is so unlawfully restrained in his liberty, contrary to the Constitution and 
laws of the United States, and particularly in contravention of article 3, § 1, of 
the Constitution of the United States, which provides : 'The judicial power 
of the United States shall be vested in one Suprême Court, and such inferior 
courts as the Congress may from time to time ordain and establish.' And of 
article 3, § 2, of the Constitution of the United States, which provides : 'The 
judicial power shall extend to ail cases in law and equity arising under this 
Constitution, the laws of the United States and the treaties made, or which 
shall 1)6 made under their authority.' And of article 3, § 2 of the Constitution 
of the United States, which provides : 'The trial of ail crimes, except in cases 
of impeachment, shall be by jury, and such trial shall be held in the state 
where the said crime shall hâve been committed, but when not committed 
within any state, the trial shall be at such place or places as the Congress may 
by law direct' And article 4 of the amendments to the Constitution of the 
United States, which provides : 'The right of the people to be secure in their 
persons, housea, papers and efCects, against unreasonable searches and seiz- 
nres, shall not be violated; and no warrant shall issue but upon probable 
cause, supported by oath or affirmation, and particularly describing the place 
to be searehed and the persons or things to be seized.' And of article 5 of the 
amendments to the Constitution of the United States, which provides : 'No 
person shall be held to answer for a capital or otherwise infamous crime, un- 
less on a presentment or indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militla, when in aetual service in time of 
war or public danger ; nor shall any person be subject for the same ofCense 
to be twice put in jeopardy of life or limb ; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty 
or property without due process of the law; nor shall private property be 
taken for public use without just compensation.' And of article 6 of the 
amendments to the Constitution of the United States, which provides : 'In ail 
criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial by an impartial jury of the state and district wherein the crime shall hâve 
been committed, which district shall hâve been previously ascertained by law, 
and to be Informed of the nature and cause of the accusation ; to be confront- 
ed with the witnesses against him ; to bave compulsory process for obtaining 
witnesses in his favor ; and to hâve the assistance of counsel for his défense.' 
And of article 8 of the amendments to the Constitution of the United States, 
which provides : 'Excessive bail shall not be required, nor excessive fines im- 
posed, nor cruel and unusual punishments Inflicted.' " 

The writ duly issued, and in obédience to its command Col. Charles G. 
Treat, the commanding offlcer at Ft. Sam Houston, produced the relator, and 
submitted his return, which fully sets forth the reasons for his détention. 
From the return thus made it appears that the relator, Pascual Orozco, Sr., Is 
a citizen of Mexico, and enjoys the ranli of colonel in the army opposed to the 
administration of Président Madero. He is the father of Gen. Orozco, and 
has been, with the son, engaged in the revolutionary movement now flagrant 
in the neighboring republic. For several months subséquent to January 31, 
1912, relator was in command of the forces at Juarez, Mexico, a port of entry 
opposite El Paso, Tex. Upon the abandonment of Juarez, in the month of 
August following, he proceeded with his men to the village of Ojinaga, where, 
in September, a conflict occurred betvveen the government and revolutionary 
forces, in which the former were successful. The relator made his escape, 
and crossed the Rio Grande to American territory, where he was arrested by 
United States troops, who were then patrollng the river, and by them deliver- 
ed to the civil authorities to answer an indictment which had been preferred 
against him in the fédéral court at El Paso, charging him and others with 
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a conspiracy, entered into on Mardi 28, 1912, to export arins and amnwnition 
to the Kepublic of Mexico. Ilpon this charge lie was duly trled, and on Oc- 
tober lOth acqultted and ordered discharged. Subsequently, on November 
lOth, In pursuance of telegrai)bic orders issuing froiu tbe War Department 
bj' direction oi" the Président, he was arrested lu p:! Paso by the mllitary a«- 
tliorltles and by them detalned in custody for a day or two, when he was 
renioved to San Antonio, and on Xovenil)er l.'Jtb dclivered to Col. Treat, who 
iiow holds hiui in cnstody. uuder instructions froui the Président. 

It further appears that tlie mllitary authorities hâve Information that the 
relater inteuds to retnrn to Jlexlco wlth the vlew of rejoining the revohition- 
ary forces, and that it was his purpose and intention at the tlrae of his ar- 
rest at El Paso to ald and asslst in setting on foot, within the United States, 
a mllitary expédition to be carried on against the republic of Mexico. Wlille 
it is averred in the return of Col. Treat that the authorities hâve Information 
of certain acts and conduot of the relator evidenchig his intention to violate 
the neutrality laws, it Is also alleged that they are "not infornied of the com- 
mission of such overt acts as would probably at this time" warrant the filing 
of a complalnt and the issuance of a warrant of arrest against him. The re- 
spondent further advises the court that the authorities are eugaged in obtain- 
Ing évidence toucbing the illégal acts of the relator. and he indulges the belief 
that sufflcient évidence will soon be obtained to justify the filing of a criminal 
complaint against him by the civil authorities. Tlie averments of the retuvn 
are somewhat vague as to the time when the relator will be delivered to the 
civil authorities, but it may be inferred that it Is the intention of the respond- 
ent and of his supcrior officers to surrender him wlien sufflcient évidence o° 
his guilt has been procured to authorize his prosecution. In this connection 
the respondent dénies that the relator is held upon a charge of violating the 
niilitary laws of the United ,States, or that he is held for trial by court-mar- 
tial. Finally, it Is insisted by the respondent that the relator should be re- 
manded to the custody of the military authorities "to await further orders." 

Touching the power of the Président to cause the arrest and détention of 
the relator, the return of the respondent employs the following language : 
"The respondent is commanding officer of the United States Army, United 
States of America, at Ft. Sam Houston, In Bexar county, Tex., and there holds 
interned and in détention the person of one Pascual Orozco, Sr., in accordance 
with and pursuant to orders from the War Department, and instructions of 
the Secretary of War of the United States of America, directing such dé- 
tention of said Pascual Orozco, Sr., with the approval and at the direction of 
the l'resident of the United States of America, Commander in Chief of the 
Army by virtue of the power vested in the Président of the said United States, 
and Secretary of War, so empowered by tlie Président of the said United 
States for such purpose, by section 14 of the Criminal Code of the said United 
States (being same as section 5287 of the Revised Statutes of the United 
States), to employ the army for the purpose of preventlng the carrying on of 
any mllitary expédition or enterprise from the territory or jurisdictiou of the 
said United States of America against the territory or dominlon of any for- 
eign prince or state, or of any colony, district or people wlth whom the United 
States are at peace, or the violation of any of the neutrality laws of the said 
United States." Section 14 of the Pénal Code (Act March 4, 1909, c. 321, 35 
Stat 1090 [U. S. Comp. Supp. 1911, p. 1592]), provides; "The District Courts 
shall take cognizance of ail complaints, by whomsoever instituted la cases of 
captures made within the waters of the United States, or within a marine 
league of the coasts or shores thereof. In every case in which a vessel Is fit- 
ted out and armed, or attempted to be fitted ont and armed, or in which the 
force of any vessel of war, cruiser, or other armed vessel is increased or aug- 
mented, or in which any military expédition or enterprise Is begun or set on 
foot, contrary to the provisions and prohibitions of this chapter ; and in every 
case of the capture of a vessel within the jurisdiction or protection of the 
United States as before defined ; and In every case in which any process is- 
sulng out of any court of the United States is disobeyed or resisted by an.y 
persons having the custody of any vessel of war, cruiser or other armed ves- 
sel of any foreign prince, or state, or of any colony, district or people, or cl 
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any subjects or eitizens of any foreigii prince or state, or of any colony, dis- 
trict or people, It shall be lawful for tbe Président or such other person as he 
shall hâve empowered for that purpose, to employ sueli part of tbe land or 
naval forces of tbe United States, or of the militia thereof, for tbe purpose of 
taking possession of and detalning any sucb vessel with her prizes, if any, in 
order to enforce tbe exécution of tbe prohibitions and penalties of tbis ebap- 
ter, and the restoring of sucb prizes in tbe cases in wbich restoration shall be 
adjudged ; and also for tbe purpose of preventing the earrying on of any sucb 
expédition or enterprlse from tbe territory of the United States agalnst the 
terrltory or domlnlon of any forelgn prince or state, or of any colony, district 
or people with wbom the United States are at peace." To the return of Col. 
Treat tbe relator interposed a demurrer. tbe grounds of wbich are founded 
upon the constltutional provisions bereinbefore set forth. 

The cause is therefore subniitted to the court upon demurrer to the facts 
averred in the return, tbe trutb of whieh the demurrer admits. 

Goldstein & Miller, of El Paso, Tex., for relator. 
Charles A. Boynton, U. S. Atty., of Waco, Tex., and Charles C. 
Cresson, Asst. U. S. Atty., of San Antonio, Tex., for the United States. 

MAXEY, District Judge (after stating the facts as above). While 
the duty has devolved upon the writer during a long period of judi- 
cial service to décide many grave and important questions, he has not 
been called upon to détermine one of more delicacy than that now 
submitted for considération. Broadly speaking, the question involves, 
on the one hand, personal liberty; on the other the power of the 
Président, in the exercise of his constitutional functions, to restrict 
that liberty. To the solution of the problem thus presented the court 
has given anxious thought ; and, to enable it to reach a satisfactory 
conclusion, ail available sources of information hâve been consulted. 

To somevvhat abbreviate the discussion, it may be noted in limine 
that the military lavifs are not hère involved, since the relator is not 
engaged in either the military or naval service of the United States. 
Nor is it pertinent to inquire into the powers of the chief executive 
during the reign of martial law — that species of law denominated by 
jurists of distinction as "not law, in any proper sensé, but merely the 
will of the military commander, to be exercised by him only on his 
responsibility to his government or superior officer." Martial law 
prevails when war is flagrant, and the civil courts are powerless to 
exercise their accustomed jurisdiction. Such conditions do not now 
exist. Our country is at peace with ail nations, and there is nothing 
to disturb the civil courts in the orderly discharge of their appropriate 
duties. And "where peace prevails," said the Chief Justice in Ex 
parte Milligan, "the laws of peace must prevail." 4 Wall. 140, 18 
L. Ed. 281. Where, then, do we flnd the law which authorized the 
Président to arrest the relator without warrant, in violation of the 
fourth amendment of the Constitution, and to deprive him of his lib- 
erty without due process of law in contravention of the fifth? 

[1] It is said by the respondent that this power of summary arrest 
and détention is derived from the provisions of section 14 of the 
Pénal Code. This section, forming part of the chapter on the subject 
of "offenses against neutrality," so far as it affects the présent in- 
quiry, makes it lawful for the "Président or such other person as he 
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shall hâve empowered for that purpose, to employ the land and naval 
forces" for two purposes, to wit : (1) For the purpose of taking pos- 
session of and detaining vessels, etc.; and (2) for the purpose of 
preventing the carrying on of any military expédition or enterprise 
from the territory or jurisdiction of the United States against the 
territory or dominion of any foreign prince or state, or of any col- 
ony, district, or people with whom the United States are at peace. 
In analyzing the section, it will be observed that in référence to ves- 
sels express power is conferred to seize and detain; but no power is 
conferred, in terms, authorizing the arrest and imprisonment of per- 
sons. The Président may employ the army in preventing the carrying 
on of a military expédition from our own territory against the Re- 
public of Mexico, and his discrétion in calling out the military forces 
for that purpose is not subject to the review and control of the courts. 
And it may be further said, in the language of the Suprême Court, 
that : 

"Whenever a statiite gives a discretionary power to any person to be exer- 
dsed by hlm upon liis own opinion of certain faets, it is a Sound rule of con- 
struction that the statute constitutes him the only and exchisive judge of the 
existence of sneh faets." Martin v. Mott. 12 AVheat. .31, 32, 6 L. Ed. 5.37; 
Luther V. Borden, 7 How. 45, 12 L. Ed. 581. 

This principle is especially true when applied to the acts of the 
chief magistrale of the nation, and, when he "exercises an authority 
confided to him by law, the presumption is that it is exercised in 
pursuance of law." Thèse principles are freely conceded. But in 
using the army to prevent the carrying on of a military expédition 
against Mexico may he go further, and arrest, without warrant and 
imprison without the benefit of a trial, persons who are suspected of 
organizing such expéditions? It is manifest that no such extraordi- 
nary authority is expressly conferred by the statute; and in Gelston 
v. Hoyt, 3 Wheat. 332, 4 L. Ed. 381, a case involving the powers of 
the Président, it was said by Mr. Justice Story that: 

"It is certainly against the gênerai theory of our institutions to créa te great 
discretionary powers by implication." 

Do the faets of the présent case justify it? At the time of his ar- 
rest the relator was sojourning in the city of El Paso. He had been 
recently acquitted by a jury on the charge of conspiring to export 
arms to Mexico in violation of the resolution of the Congress and the 
proclamation of the Président. It was a time of peace. The courts 
were open, aiid there were a United States commissioner and deputies 
of the marshal to issue warrants and serve process. There was ab- 
solutely no obstruction to the administration of justice by the civil 
courts, and there was in El Paso no hostile force threatening to invade 
Mexico to overthrow the existing government. Why, then, cause 
his arrest by the military authorities, and transport him 600 miles to 
San Antonio to be held in cUstody at Et. Sam Houston? 

It is not pretended that for any act committed the relator is amena- 
ble to trial by court-martial. But it is insisted by counsel for the re- 
spondent that the Président bas lawful authorit)', not only to invoke 
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the aid of the army to prevent the carrying on of a military ex- 
pédition against Mexico, but also to arrest and detain any persons 
engaged in the illégal movement. In this connection the views of 
Attorney General Harmon may be read with profit. In a communica- 
tion addressed by him to the Secretary of State, he wrote as foUows : 

"It is certain, however, that the executive has no rlght to interfère witli or 
control the action of the judlciary In proceedings against persons chargea with 
being concerned in hostile expéditions against friendly nations. The Prési- 
dent may employ the military and naval forces to disperse or prevent the de- 
parture from our territory of any such expédition, or of any men, arms, or 
munitions which are manîfestly parts tbereof ; and, being a co-ordinate author- 
ity, he would not be preeluded from so doing in a proper case by the action 
of the jiidiciary. But it Is plain that such means are practicable only when 
there is open défiance of the authority of the government by an organized 
body of men. Occasions may be imagined when the summary process of mar- 
tial law might perhaps be resorted to against the persons composlng such a 
body. But in ail such cases as those which hâve come to the notice of the gov- 
ernment thèse conditions do not exist, and the judicial authority is the only 
one which can be properly or efficiently Invoked. See Mr. Bayard to the Span- 
Ish minister. 3 Whart. Dig. Int. Law, p. 625. Our government possesses ail 
ithe attributes of sovereignty with respect to the présent subject, and has for 
their exercise the appropriate agencies which are recognized among civilized 
nations; but our Constitution torbids the arbitrary exercise of power when 
the liberty or property of individual citizens is involved. It cannot, therefore, 
resort to some measures which are still possible in some countries." 21 Op. 
Attys. Gen. 273. 

That the Président has lawful power to employ the army in dis- 
persing or preventing the departure from our territory of a military 
expédition against Mexico is clear beyond controversy. In the ex- 
écution of that high duty soldiers employed might encounter forcible 
résistance. They would in such contingency obviously hâve the right 
to use sufficient force to overcome that résistance. In order to dis- 
perse or prevent the departure of the expédition, it might, and proba- 
bly would, become necessary to efïect the capture of the persons therein 
engaged. Thus far the army would be acting within the scope of its 
lawful powers. But even in the case supposed it is thought that it 
would become the plain duty of the captors to deliver the persons 
arrested within a reasonable time — that is, at the earliest convenient 
opportunity — to the civil authorities, to be dealt with according to 
the law of the land. Such was the course pursued by the military 
authorities in référence to the first arrest of the relator after his 
escape to American territory, following the Ojinaga encounter in Sep- 
tember. And having been delivered to the marshal, as the executive 
officer of the court, he was, in due season, accorded a fair and im- 
partial trial, in obédience to constitutional requirements and according 
to the forms of law. But his subséquent arrest and imprisonment at 
El Paso on November lOth, without warrant and merely upon an 
order directed by the Président, stands upon a différent footing. The 
conditions then existing repelled the thought that the intervention of 
the military was necessary to the administration of justice. The civil 
courts, with their equipment, were compétent to deal with ail dis- 
turbers of the peace and with ail persons offending against the neu- 
trality or other statutes. The military authorities were not there en- 
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gaged in dispersing or expelling from our territory an armed force, 
constituting a hostile military expédition, since no such force existed 
in El Paso. Whence then cornes the power for the interférence of the 
military authorities ? We hâve seen that it is not expressly conf erred 
by section 14 of the Pénal Code, and it would be contrary to the gên- 
erai theory of our institutions, repeating the language of Mr. Justice 
Story, to create such discretionary powers by implication. 

[2] The power to arrest without warrant and to deprive the individ- 
ual of his liberty without due process of law bas no existence in this 
country. It bas not been committed to any officiai, however high his 
station, nor to any department of the government, either executive, 
législative, or judicial. Every department must act in obédience to 
the mandates of the Constitution. No one of them may usurp powers 
forbidden by that instrument, and none of them may perform acts 
in violation of its commands. When, therefore, an individual is ar- 
rested without warrant, in disregard of the fourth amendment, and 
imprisoned without due process of law, in violation of the fifth, the 
arrest and imprisonment are unlawful, and cannot be sustained in a 
court of justice. The treatment of the relator is enibraced within 
this category. His arrest upon the mère order of the Président was 
in contravention of the fourth amendment of the Constitution, and his 
continued détention is répugnant not only to the fifth amendment, but 
also to the sixth, which guarantees to the accused the right to a speedy 
and public trial by a jury of the district where the crime shall hâve 
been committed. 

The views expressed by the court are supported by high authority. 
In a communication addressed by Attorney General Black to the Prési- 
dent on the subject of the "Power of the Président in executing the 
Laws," among other things it was said : 

•■To ttie chief executive luajristrafe of tlie Union is contitlcd the soleiiin ùnty 
of seein.i; tlie iaws fnitlifull.v executed. That he uiiiy lie ahle to meet tliis 
(tuty wlth a power e(ii;al to itw perforiuaiice, he lioiniiuiLes his own stihordi- 
nates, and reinoves them at liis pleasure. For the sanie reason, the iaad aud 
naval forces are under his orders as their connnander in chief. But his power 
is to be used only in the nianner presciibed by the loîdslatlve department. Ile 
cannot accomplish a légal jjurpose by illégal uieans, or breali the laws himself 
to prevent them from being violated by others." 9 Op. Attys. General, .518, 519. 

Mr. Wirt as Attorney General in the year 1818 addressed the Prési- 
dent as follows: 

"Sir: Mr. Calhoun has called on me at the désire of tlie Seeretary of State 
(now absent), for the piu'pose of inquiring whetlier I would advise a proclama- 
tion against Obed Wright, of Georgia, or private instructions to the niarshals 
of the several districts and territories, for the appréhension of the fugitive. 
On Inquiry at the department of state, uo précèdent is to be found l'or eitlier 
course, as you will find from Mr. Brent's answer to some questions put by me. 
which I Inclose. The case to whleh he alhides by memory is that, lie says, of 
Bradford, wbo was Implieated in the Pennsylvania insurrection. But we kuow 
not what degree of évidence General Washington might hâve had against 
Bradford to warrant his proclamation, or whether he relied upon the opeu- 
ness and notorlety of the fact of the insurrection, which was very little, if 
anything, short of bellum flagrans. The resuit of the inquiry is that there is 
no certain précèdent to guide us as to either course, and I hâve very strong 
doubts (in which Mr. Calhoun concurs) whether either of the courses proposed 
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Is warranted by the Constitution. Arrest for trial is a proceeding whlcli t>e- 
longs to tlie judicial, not to tlie executive, brandi of tlie governnieut, and the 
warrant of arrest is always preceded by évidence — ex parte to be sure, but 
still évidence — to wit, information on oath. Can the Président of the United 
States order an arrest either by proclamation or by instrxictlons to marshals? 
Would not such proclamation or instructions be, in elt'eet, a warrant to ar- 
rest? It is very elear to me that they would; and that either of them would 
be a violation of the slxth (fourth) article of the amendments of the Constitu- 
tion of the United States, which proviUes that 'the right of the people to be 
secure in their persons, houses, papers and effects, agalnst unreasonable 
searches and seizures, shall not be violated; and no warrant shall issue but 
upon probable cause, supported by oath or affirmation, and particularly de- 
scribing the place to be searched and the persons or things to be seized.' 
It was one of the strong grounds of objection to the celebrated alien law 
that it gave the Président power to arrest, 'a Power,' says Judge Tucker, 
'which it was presmned did not exlst either in the executive of the state or 
of the fédéral government.' 4 Tucker's Black. 290. Would not a better 
course be to hâve an indictment submitted to the next grand jury for the 
circuit court of Georgia ; and, if found by them to cause authenticated 
copies of it to be furnished to the several marshals and collectors of the United 
States, with instructions, if Wright should make his appearance anywhere 
within the United States, to cause him to be arrested according to law, with 
spécial référence, if necessary, to the sixth amendment to the Constitution of 
the United States and the thirty-third section of the judiciary act, which 
points eut the mode of arrest? There is nothing in this suggestion which dé- 
nies to the Président the power of issuing his proclamation agalnst an of- 
feuder who has once been regularly arrested and bas made his escape; for 
the regularity of the arrest implies that the probable cause has been furnished 
on oath or affirmation according to the amendment of the Constitution, and 
that the warrant of arrest has been duly issued, and has had its effect." 

But we are not confined to the opinions of cabinet officers. In 1861 
Mr. Chief Justice Taney had under considération the case of Ex parte 
IVlerryman. The case may be readily understood from a partial state- 
ment as made by the Chief Justice, as follows: 

"A copy of the warrant or order under which the prisoner was arrested was 
demanded by his counsel and refused : and it is not alleged in the retiirn that 
any spécifie act, constituting any offense agalnst tlie laws of the United States, 
has been eharged against him upon oath, i)ut be appears to hâve been arrested 
upon gênerai charges of treason and rébellion withoiit proof, and without giv- 
Ing the names of the witnesses, or speoif.ving the acts which, in the judgment 
of the military officer, constituted thèse crimes. Having the prisoner thus in 
custody upon thèse vague and unsupported accusations, be refuses to obey the 
writ of habeas corpus, upon the ground that he is duly authorized by the Prés- 
ident to suspend it. The case, then, is simply this: A military ofticer, resid- 
ing in l'enusylvania, issues an order to arrest a citizen of Maryland upon vague 
and indeflnite charges without any proof, so far as appears. Under this or- 
der, his liouse is entered in the night, he is seized, as a prisoner, and conveyed 
to Ft. Mcllenry, and there kept in close confinement; and when a habeas 
corpus is served on the commanding officer, requiring him to produce the pris- 
oner before a justice of the Suprême Court, in order that he may examine into 
the legality of the imprisonment, the answer of the otïicer is that he is au- 
thorized by the Président to suspend tlie writ of habeas corpus at his discré- 
tion, and, in the exercise of that discrétion, suspends it in this case, and on 
that ground refuses obédience to the writ." 17 Fed. Cas. 147, 148. 

In the opinion, discussing the powers of the Présidant at page 149 
of 17 Fed. Cas., the Chief Justice said : 

"So, too, his powers in relation to the civil dutles and authority necessarily 
conferred on hlin are carefully restricted, as well as those belonging to his 
201 F.— 8 
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milltary character. Ile eannot appoint the ordinary offlcers of government, 
cor make a treaty with a foreign nation or Indian tribe, without tlie adviee 
and consent of the Senate, and eannot appoint even inferior offlcers, unless he 
is authorlzed by an act of Congress to do so. Ile is not empowered to arrest 
Rny one chargea with an offense against the United States, and whom he may, 
from the évidence before him believe to be guilty ; nor can be authorize any 
ofllcer, civil or milltary, to exercise thls power, for the flfth article of the 
amendments to the Constitution expressly provides that no person 'shall be 
deprived of bis life, liberty or property without due process of law' — that is, 
judlcial process. Even if the privilège of the wrlt of habeas corpus were sus- 
jiended by act of Congress, and a party not subject to the rules and articles 
of war were afterwards arrested and imprisoned by regular judlcial process, 
lie eould not be detalned in prison, or brought to trial before a milltary tri- 
bunal, for the article in the amendments to the Constitution immediately fol- 
lowlng the one above referred to (that is, the sixth article) provides that, 'in 
ail eriminal prosecutlons, the accused shall enjoy the right to a speedy and 
public trial by an impartial jury of the state and district wherein the crime 
shall bave been committed, which district shall bave been prevlously ascer- 
tained by law ; and to be infornied of the nature and cause of ^the accusation ; 
to be eonfronted with the wituesses against him ; to hâve compulsory process 
for obtaining wituesses in his favor; and to bave the assistance of counsel 
for his défense.' The only power, therefore, which the Président possesses, 
-where the 'life, liberty or property' of a private citizen is concerned, is the 
]iower and duty prescrlbed in the thlrd section of the second article, which re- 
qulres 'that he shall take care that the laws shall be faithfully executed.' He 
Is not authorized to exécute tbem himself, or through agents or ofBcers, civil 
or milltary, appointed by himself, but he is to take care that they be faithfully 
earried iuto exécution, as they are expounded and adjudged by the co-ordlnate 
braneh of tlie government to which that duty is assigned by the Constitution. 
ix, is thus made his duty to corne In aid of the judlcial authorlty. If it shall be 
resisted by a force too strong to be overcome without the assistance of the 
executive arm ; but lu exerclsing thls power he acts in subordination to judl- 
cial autborit.v, as.sisting It to exécute its process and enforce its judgments." 

At page 150 of 17 Fed. Cas. he continuée! : 

"Indeed. the securlty against Imprisoiiment by executive authorlty, provided 
for In the flfth article of the amendments to the Constitution which I hâve 
before quoted, is nothing more than a copy of a like provision in the English 
Constitution, which liad been flrmly established before the déclaration of in- 
dependence. Blackstone states it in the followliig words : 'To make imprlson- 
ment lawful, it niust be either by process of law from the courts of judicature, 
or by warrant from some légal offlcer having authorlty to commit to prison.' 
1 Bl. Comm. 137. The people of the United Colonies, who liad themselves lived 
under its protection, while they were British subjects, were well aware of the 
necesslty of this sateguard for their Personal liberty. And no one can believe 
that in framing a government intended to guard still more efflciently the 
rights and llberties of the citizen against executive encroachment and oppres- 
sion they would bave conferred on the Président a power which the history of 
England had proved to be dnngerous and oppressive in the hands of the 
crown, and which the people of England had compelled It to surrender, after 
a long and obstinate struggle on the part of the English executive to usurp 
and retain it" 

And at page 152 of 17 Fed. Cas. lie indicated the course which 
.should hâve been pursued by the military, upon the arrest of Merry- 
man, in the foUovving language: 

"For, at theitlme thèse proceedings were had against John Merryman, the 
district Judge of Maryland, the commissioner appointed under the act of Con- 
gress, the district attorney, and the marshal ail resided iu the city of Balti- 
more, a few miles only from the home of the prisoner. Up to that time there 
had never been the sllghtest résistance or obstruction to the process of any 
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court or Judlcial offlcer of the United States in Maryland, except by the niili- 
tary authority. And if a military officer, or any other person, had reason to 
believe that the prisoner had committed any offense against the laws of the 
United States, it was hls duty to give information of the fact and the évidence 
to support it to the district attorney. It would then hâve become tlie duty 
of that oflicer to brlng the niatter before the district .1udge or commissloner, 
and, if there was suflicient légal évidence to justify his arrest, the .iudge or 
commissloner would hâve issued his warrant to the marshal to arrest liiui ; 
and upon the hearing of the case would hâve held hlm to bail, or conmiitted 
him for trial, according to the character of the offense, as It appeared in the 
testimony, or would hâve dlscharged him imniediately, if there was not suffl- 
cient évidence to support the accusation. There was no danger of any ob- 
struction or résistance to the action of the civil authorities, and therefore no 
reason whatever for the interposition of the military." 

Such were the principles enunciated by the Chief Justice in favor 
of liberty at a time when the clash of arms resounded throughout the 
land and the fate of the republic was thought to hang in the balance. 
In an exigency so pressing the vénérable jurist would doubtless hâve 
been inclined to go to the very verge of his authority in the effort to 
strengthen the hands of the Président, and enlarge his administra- 
tive powers. But personal liberty, intrenched in and effectively pro- 
tected by the safeguards of the Constitution, was a thing too sacred 
to be disregarded, notwithstanding the péril to the national life. 

Thus reasoned also Mr. Justice Lawrence, as the organ of the Su- 
prême Court of Illinois, in the case of Johnson v. Jones, 44 111. 142, 
92 Am. Dec. 159-178. This case originated in 1862. It was an ac- 
tion of trespass brought by Johnson to recover damages for an un- 
lawful arrest. It was averred in the pleas of certain of the défend- 
ants that Johnson was a member of a disloyal secret society, known 
as the Knights of the Golden Circle, that he was deeply engaged in aid- 
ing the society in their treasonable purposes, and was in fact levying 
war against the United States. The pleas mentioned contained the 
following additional averments : 

"The défendant Jones was at that time United States marshal for the North- 
ern District of Illinois, and tliat said défendants Hawkins and Hopkins were 
his deputies ; that as such marshal he was ordered by the Président of the 
United States to arrest said plaintifC, as a measure proper for the suppression 
of the rébellion, and convey him to Ft. Laf ayette ; and that he did so arrest 
him, and convey him to said fort in a comfortable manner, and there deliv- 
ered him to the custody of the offlcer in command of said fort, after whicii 
time the plaintifC was not in the custody of the défendant." 

It will be observed that at the time of Johnson's arrest war was 
flagrant as it was when Merryman was taken into custody. He was 
arrested by the United States marshal, upon the order of the Prési- 
dent, for treasonable designs against the government, and imprisoned 
in Ft. Lafayette. If the Président was without power to issue an or- 
der of arrest at such a time and under such circumstances, let it be 
asked, Whence comes the power in a season of profound peace ? In 
an opinion which reflects luster upon the author the power was de- 
nied the Président in Johnson's Case, and it was decided that he had 
a good cause of action. In discussing the question it was said by the 
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learned justice at pages 147, 148, of 44 111., at pages 163, 164, of 92 
Am. Dec. : 

"That tlie Président of tlie United States has tlie riglitful power in tinie of 
peace to cause a marslial to arrest a citizen of Illinois wlthout process and 
without any cliarse of crime lesall.v preferred, and convey liim to a distant 
State, and tliere imprison hini without judielal wrlt or warrant in a milltary 
fortress, is a proposition whicli uo one would hâve the hardihood to assert. 
That sucli Power in a season of peace cannot l)e safely iutrnsted to any govern- 
ment by a people clainiiiig to be free is a political truisni lylng beyond the do- 
main of argument. The right of the citizen to hls Personal liberty, except 
vvhen restrained of it upon a charge of crime and for the purpose of judielal 
Investigation, or under the conimand of the law pronounced through a judielal 
tribunal, is one of those elenieutary facts which lie at the fouudatlon of our 
political structure. The cardinal object of our Constitution, as it is the eud 
of ail good governnient, is to secure the paople In tlieir right to life, liberty, 
and property. The more certainly to attain this end, tlie framers of our Con- 
stitution, not only proclaimed certain great prlnclples in the Bill of Eights, but 
they distributed governmental powers Into three distinct dopartments, each of 
which, while acting in ils proper sphère, was desigued to be independent of the 
others. To the législative department it belongs to déclare the causes for 
which the liberty of a citizen may be taken from him ; to the judielal depart- 
ment to détermine the existence of such causes in any given case ; and to the 
executive to enforce tlie sentence of the court. If a citizen can be arrested, 
except upon a charge of violated law. and for the iiurpose of taklng him before 
some judielal tribunal for investigation, then it is plain tliat tlie executive de- 
partment has usurped the functlons of the other two, and the whole theory of 
our government, so far as it related to the protection of prlvate rights, ia 
overthrown. But on this question we are not left merely to arguments drawn 
from the gênerai splrit and object of our Gonstitufion. Our forefathers had' 
fresh in their memory the struggles which it had cost in England to secure 
those two great charters of freedoni, the Magna Charta of King John's time, 
and the Bill of Rights of 1688, and they iucorporatcd into our fundamental 
law whatever was most valuable in those Instruments for the security of life, 
liberty, and property. They provlded in article 4 of the amendments that 'the 
right of the people to be secure in their persons, bouses, papers, and effects, 
agalnst unreasonable searches and seizures, shall not be violated; and no war- 
rants shall issue but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched and the persons or things 
to be seized.' They further provided, in article 5, that 'no person shall be de- 
prived of life, liberty, or property without due process of law' ; and. In article 
6, that 'in ail criminal prosecutlons the accused shall enjoy the right to a 
speedy and public trial by an impartial jury of the state and district wherein 
the crime shall hâve been comniitted, which district shall hâve been prevlously 
nscertained by law; and to be informed of the nature and cause of the accu- 
sation ; to be confronted with the witnesses against him ; to hâve compulsory 
process for obtaining witnesses in hls favor ; and to hâve the assistance of 
counsol for hi.s défense.' " 

At pages 160, 161, of 44 111., at pages 174, 175, of 92 Am. Dec, ît 
was further said : 

"It Is a fearful power that is claimed for the governinent by the counsel for 
the appellee, and one which no free government ouglit to possess. Even in 
England, in the latter part of the last eentury, when secret political societies 
were fornied hostile to the government and in league with the French revolu- 
tlonists, or supposed to be so, although the country was at war with î"'rance, 
yet, whlle the high Tory administration of Mr. Pltt arrested, prosecuted, and 
punlshed with a pitiless vlgor, it acted only through the ordinary agencies of 
the civil courts, and made no use of the milltary arm under the prêteuse that 
the ofifending persons were belligerents or public enemies. If this plaintiff, 
was gullty of the charges made in the plea, he nierlted arrest and a severe 
punlshment, but he should hâve been punlshed in conformlty to law. It is to 
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be remenibered tliiit the question before us is one of power simply ou the part 
of the executive, and net of deserving on the part of the plaintiff. If the 
Président could rif;litfully arrest him by niilitary force, and eonsign him with- 
out proeess or trial to a forti'ess in the harbor of New York, he could do the 
same tb.ing to any other persou iu the State of Illinois, however innocent of 
crime. This plaintiff niay hâve been disloyal, and seeking to aid the rebels, 
but the uiosl loyal citizen niight bave been arrested and sent away in the sanie 
sumniary nianner. As no charge Is made, no judicial investigation had, it is 
left entirely to the caprice of the governnient to détermine wliat persons shall 
be seized. The power to thus arrest beiug once couceded, every nian in the 
State, from the Governor down to the hunildest citizen, would hold bis liberty 
at the niercy of the niilitary otticer iu connnand." 

.A.pply the closing language of the excerpt to the case at bar, con- 
cède the principle contended for by the re.spondent, and every man 
in the country would hold his liberty at the mercy of the Président, 
and the military would then become independent of and superior to 
the civil power. In the famous case of Ex parte Milligan, 4 Wall, 
at pages 128, 129, 18 L. Ed. 281, it was said by Mr. Justice Davis, 
.speaking for the court, that : 

"In some parts of the country, during the War of 1812, our otflcers made 
arbitrary arrests, and, by military tribunals, tried citizens who were not in the 
military service. Thèse arrests and trials, when brought to the notice of the 
courts, were uniformly condemned as Illégal." 

But it may be objected that the provisions of the Constitution, to 
vvhich référence lias been made, afford no protection to foreigners, 
and that they apply solely to our own citizens. To this objection the 
courts hâve responded in the négative. In Ex parte Milligan it was 
said that : 

"The Constitution of the United States is a law for rulers and people, etiual- 
ly in war and peace, and covers with tlie sbield of its protection ail classes 
of men, at ail times and under ail clrcumstanees." 4 Wall. 120, 121, 18 L. Ed. 

281. 

The language of the court in Wong Wing v. United States, 163 U. 
S., at page 238, 16 Sup. Ct., at page 981, 41 L. Ed. 140, is equally 
emphatic : 

"And in the case of Yick Wo v. Hopkins, 118 U. S. 306. mQ [6 Sup. Ct. 1064, 
1070 (30 L. Ed. 220)1, it was said: 'The fourteenth amendment to the Consti- 
tution is not conflued to the protection of citizens. It says: "Nor shall any 
State deprive any person of Ufe. liberty or property without due proeess of 
law ; nor deny to any person within its jurisdiction the equal protection of the 
law." Thèse provisions are universal in their application to ail persons within 
the territorial Jurisdiction, without regard to any différences of race, of color, 
or nationality ; and the equal proteeton of the laws is a pledge of the protec- 
tion of equal laws.' Applying tlii.s reasoning to the flfth and sixth amendments, 
it must be concluded that ail persons within the territory of the United States 
are entitled to the protection guaranteed by those amendments, and that even 
aliens shall not be held to answer for a capital or other Infaraous crime, un- 
less on a presentment or indlctment of a grand jury, nor be deprived o£ life, 
liberty or property without due proeess of law." 

In this connection the apt and forceful words of Mr. Justice Field 
deserve répétition: 

"The term 'person,' used in the flfth amendment, is broad enough to include 
any and every human being within the jurisdiction of the republic. A résident 
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allen born Is eotitled to the same protection uuder the laws that a citizen Is 
entitled to. He owes obédience to the laws of tlie country in which he is 
domlclled, and, as a conséquence, he is entitled to the equal protection of those 
laws. This has been deeided so often that the point does not require argu- 
ment. Tick Wo V. Hopkins, 118 TJ. S. 356, 069 [6 Sup. Ct. 1064, 80 L. Ed. 220] ; 
Ho Ah Kow V. Nunan, 5 Sawy. 552 [Fed. Cas. No. 6,546] ; Carlisle v. United 
States, 16 Wall, 14T [21 L. Ed. 426] ; In re I^ee Tong [D. C] 18 Fed. 25.'î ; 
In re Wong Yung Quy, 6 Sawy. 237 [47 Fed. 717] ; In re Chow Coo Pool 
[C. O.] 25 Fed. 77. The contention that persons within the territorial juris- 
dlction of thls repnblic might be beyond the protection of the law was heard 
with pain on the argument at the bar — in face of the great constltutional 
amendment whlch déclares that no state shall deny to any person within 
its jiu'isdiction the equal protection of the laws. Far nobler was the boast 
of the great French Cardinal who exercised power in the public affair.s of 
France for years that nover in ail his tlme did he deny justice to any ono, 
'For flfteen years,' such were his words, 'whlle in thèse hands dwelt empire, 
the humblest craftsman, the obscurest vassal, the very leper shrlnking from 
the Sun, though loathed by charity, might ask for justice.' " 163 U. S. 242, 
243, 16 Sup. Ct. 983, 41 L. Ed. 140. 

It is thus seen that tlie safeguards of the fotirth, fifth, and sixth 
amendments of the Constitution protect citizens and aliens alike ; 
and hence the foreigner, equally with the native born, may invoke 
their aid to guard against the assaults of arbitrary power. 

[3] Without further discussion of the interesting question involved 
in the œntroversy, the court contents itself with the statement of 
Ihe foliowing conclusions: (1) The Président was without lawful 
power to order the arrest and imprisonment of the relator ; (2) the 
order issued by his direction for such arrest was inoperative and void ; 
and (3) the relator, being illegally restrained of his liberty by the mili- 
tary authorities, is entitled to be enlarged. 

It is therefore the order of the court that he be discharged from 
custody upon entering into recognizance in the sum of $2,500, with 
surety, as prescribed by rule 34 of the Suprême Court, for appearance 
to answer the judgment of the appellate court. 

The court is mindful of the fact that the décision of this case attrib- 
utes to the Président the unlawful exercise of power. But in view of 
his eminence as a jurist and his well-known dévotion to the laws of the 
country, and to the principles of constltutional liberty, the writer takes 
pleasure in disclaiming any intention of imputing to that distinguished 
officiai the purpose, or désire, to usurp powers not lawfully confided to 
the chief magistrate of the Union. That he has earnestly and persist- 
ently endeavored to enforce the neutrality statutes and thus to préserve 
amicable relations with our sister republic is known to ail men, and 
that in ordering the arrest and imprisonment of the relator he was 
actuated by the high motive to faithfully exécute the laws, the writer 
readily admits. But thèse considérations should not affect the déter- 
mination of légal questions. The relator has appealed to the court 
to set him free, andi, if he be illegally restrained of his liberty, that 
appeal should not be in vain. 
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Ex parte DE LA FUENTE. 

(Distiict Court, W. D. Texas. Deeember 14, 1912.) 

Pétition by David de la Fuente for writ of liabeas corpus to obtain his 
release froiii imprisoiiment by the niilitary autliorities of the United States 
for the alleged breacb of tlie neutrality laws. Writ granted, aud relator 
Oischarged on entering into a recogiiizaric-e wlth a surety in the sum of 
?2,500. 

I^ane, AVolters & Storey, of Houston. Tex., for relatoi'. 

Charles A. Boynton, U. S. Atty., of Wnco, Tex., and Charles C. Cresson, 
Asst. U. S. Atty., of San Antonio, Tex., for the United States. 

MAXET, District Judge. The relator, David de la Fuente, has presented 
to the court a pétition praying the issuance of a writ of habeas corpus and 
lils release from imprisonuient. He is now eonfined at Ft. Sam Houston. 
San Antonio, Tex. The writ duly issued and Col. Charles G. Treat, com- 
manding officer at Pt. Sam Houston, who has the relator in charge, pro- 
dliced him in court, and has, in obédience to the writ, filed his return. 

This case vs'as subniitted with that of Ex parte Orozco, 201 Fed. lOC, just 
decided. While the facts in the two cases are somewhat différent, like prin- 
ciples of law govern both. Upon the authorlty of the Orozco Case, there- 
fore, it is ordered that tlie relator be diseharged from custody upon his 
entering into recognizance. in the sum of $2,500, with surety, as prescrlbed 
by rule 34 (32 Sup. Ct. xiii) of the Suprême Court, for appearance to answer 
the judgment of the Appellate Court. 



PORTLAND RY., LIGIIT & POWER CO. v. CITY OF PORTLAND et al. 

(District Court, D. Oregon. Novc-mber 25, 1912.) 

Xo. 5,722. 

1. COUBTS (§ 282*) .TURISDICTION OF FeDEKAL COfETS — FEDERAL QUESTION. 

A fédéral court has jurisdiction of a suit to enjoin the enforcement of 
a municipal ordinance alleged to impair the obligation of a i)rior cou- 
tract made by the clty and which was passed under assumed and asserted 
législative authorlty. 

[Ed. Note. — ^For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
Dec. Dig. i 282.* 

Jurisdiction of fédéral courts in cases involviiig fédéral questions, see 
notes to Bailey v. Mosher, 11 C. C. A. 308 ; Montana Ore-Purehasing Co. 
v. Boston & M. Consol. Copper & Silver Mining Co., 35 C. C. A. T ; Earn- 
hart v. Switzler, 105 C. O. A. 262.] 

2. Carriers (§ 12*) — Iîrgiit.atiojt of Rates — Powers. 

The right to reasonably regulate rates to be charged by a public serv- 
ice corporation, as a street railroad company, is a governmental power 
eontinuiug in its nature, and, while it may be suspended in a given case 
by a contract for a definite time uot unreasonably long, it can only be 
done by words of positive grant or language équivalent thereto, and theu 
only by the suprême législative body of the state unless authorlty is 
clearly delegated by such body. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 7-20; Dec. 
Dig. I 12.*J 

3. Carriers (§ 12*) — Régulation of Rates — Powehs of City. 

Under the provision of the charter of the clty of Portland, Or., author- 
izing the councll to grant for a limited time spécifie franchises in the 

•For other caaee see same toplc & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indeses 
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Rtreets, etc., but providiug that "at ail timcs the power niid riglit reason- 
ably to regulate in the public interest the exercise ol" the trauehise or 
light so srnnted sliall reiiiain aud lie vested in the council and said power 
and right cannot be divested or fçranted," the furtlier provision, that 
©very grant of sueh a franchise whicli provides for tho chargins of rattis. 
fares, and charges for services rendered or perfornied by the grantee shall 
flx a niaxinumi rate whleli may be charged during the llfe of sncli fran- 
chise, does not vest the clty wlth power to contract away its right to 
regiilate the fares vvhieh niay be charged by a street railroad conipan>'. 

[Kd. Note. — For other cases, see Carriers, Cent. Dlg. §§ 7-20 ; Dec. 
Dlg. § 12.*J 

4. CONSTITUTIONAL LAW (§ 134*) OBLIGATION OF COXTRACTS— CoA'TKACTS or 

MXJNICIPAI.ITY — FbAXCIIISE TO IJSE SxJiEKIS. 

The grant by a nmnicipallty of the right to use streets for a reasonable 
tinie for street railroad purposes beconies, wlien accepted by the gi'antee 
and tlie l'ailway Is built, a contract which neither the state nor dny of 
its ageucies may impair. 

[Ed. Note. — For other cases, see Constltutioual Law, Cent. Dig. § 344; 
Dec. Dig. § 134.*] 

5. Injunctiox (§ 112*) — Restbaining Ekfoecement or Ordixance — Time fob 

Action. 

A fed<Tal court lias jurisdictlon of a suit to enjoin the enforcement of 
an ordinance whleli Impairs the obligation of a ccmtract without waiting 
until proceediugs are lustltuted for its enforcement. 

[Ed. Note. — For other cases, see lujunctiou, Cent. Dig. § 197; Dec. 
Dig. § 112.*] 

(i. Carriers (§§ 2, 12*) — C^onrtitotional Law (§298*) — Ordinance Iîequlat- 
iNU Fares — Cokstitijtionality. 

A clty ordinance requirlng street railroad companies operating their 
Unes under franchises granted by the clty to provide registers in eaeb 
car on which the conductor sliall ring up the fares colleeted, providing 
that, "wheu the number of fares received equals the seating capacity 
of the car of two feet for eaeh passenger," the conductor shall only be 
allowed to cliarge three cents for each passenger admitted, instead of the 
regular fare of flve cents, that any car shall receive passengors to the 
extent of the standing room thereln, and that for its willful violation 
for the perlod of one uioiith the council may déclare the franchise of the 
Company forfelted and remove its tracks from the streets, without provld- 
ing for any hearing or judiclal détermination of its rights, is unconstltu- 
tional and void not only as an inipalrment of the contract made by a 
compnny's franchise and deprivlng it of Its property without due process 
of law, but as uncertalii and unreasonable. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 4, 5, 7-20; Dec. 
Dig. §§ 2, 12;* Constltutioual Law, Cent. Dig. § 847; Dec. Dlg. § 298,*] 

In Equity. Suit by the Portland Railway, Light & Power Company 
again.st the City of Portland, Frank S. Grant, City Attorney, and E. 
A. Slover, Chief of PoHce of said City. On motion for prdiminary in- 
jtuiction. Motion granted. 

F. V. Holman and Franklin T. Griffith, both of Portland, Or., for 
complainant. 

Frank S. Grant, City Atty., and E. E. Latourette, Deputy City Atty., 
both of Portland, Or., for défendants. 

Before WOEVERTON and BEAN, District Judges. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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BEx'VN, District Judge. This suit is brought to enjoin the défendant 
city and its officers and agents from enforcing as against the complain- 
ant ordinance No. 25683, enacted by its city council August 14, 1912, 
and which reads as foliows : 

"An ordinance [jrovlding for a reduced fare on street cars wbere no seats 
are provided for passengers, and providlng for a penalty for the violation 
thereof. 
"The city of Portland does ordain as foliows : 

"Section 1. Tliat there shall be placed above the entrance of every street 
car or car operated as a street car within tlie city of Portland, in large let- 
ters, words and figures indicating the seating capacity of the car. 

"Sec. 2. ïhe conductor or other person in charge of the car shall ring up in 
plain sight of the occupants of the car the number of fares received. When 
the number of fares received equais the seating capacity of the car of two 
feet for each passenger as indicated on its entrance, tben the conductor or 
person who collects the fares shall only be allowed to charge or receive tbree 
cents for each passenger admitted, for a full fare ride, and it shall be unlaw- 
ful for any street car company to accept or receive any greater sum than three 
cents for any person admitted to the car in excess of its seating capacity. 

"Sec. 3. Any street car may be permitted to receive and it is re(iuired to 
receive passengers to the extent of the standing room of the car. If the num- 
ber of passengers in the car falls below its seating capacity, any person stand- 
ing and who may liave paid a three-cent fare niay take a seat vacated by 
otlier passengers without an extra charge. 

"Sec. 4. Persons paylng only a three-cent fare as above set forth are entitled 
to ail the transfers and other privilèges of a regular fare as herein limited. 

"Sec. 5. Any person or company operating street cars in the city of Port- 
land is hereby required to issue and lieep on sale tickets in pads of 100 or 
more, printed in such a way that two and a half cents shall be sufficient for 
a standing room fare. The sellliig price of sucli pads of 100 two and a half 
cent fares shall not exeeed .Î2..50. Such pads shall be so printed that two of 
such standing room tickets may be received for a full fare with seat. Said 
company or persons operating street cars in the city shall immediately upon 
the taliing effect of this ordinance, issue and keep on sale such tickets. 

"Sec. 6. Any person. tirm or corporation violating any of the provisions of 
this ordinance, shall upon conviction in the municipal court be punished by 
a fine of not more than $500.00 or imprisonment of not more tlian six months. 
It shall also be lawful in case the provisions of tliis ordinance are wlUfuIly 
violated for a period of one month affer the passage of this ordinance for 
the council of said city of Portland to déclare the franchise of the company 
violating the ordinance forfeited. and to remove its tracks from the streets. 
Said forfeiture herein provided for may be imjjosed in lieu of the fine and 
imprisonment herein provided for, at the oj)tion of the council." 

In December, 1902, the Oregon Water Power Company owned and 
was operating street raihvays in the city of Portland, under municipal 
franchises, and at that time the city passed and the Power Company 
accepted a new ordinance granting to it a franchise over additional 
sti-eets, which provided that the grantee and its successors and assigns 
"may charge and collect from each passenger traveling upon its rail- 
ways a fare of five cents, and no more, for traveling each continuons 
trip in any one direction within the Hmits of the city of Portland over 
the Une of railway constructed by authority of this ordinance, and its 
othtr Hnes of railway within the limits of said city." 

On November 24, 1902, the Portland Railway Company was the 
owner of certain franchises under which it was operating street rail- 
ways in the city of Portland, and on the day named the city passed, 
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and the company accepted, an ordinance repealing ail former franchises 
and granting a new one over certain designated streets, and which pro- 
vided that the grantee or its successors and assigns "may charge and 
collect from each passenger traveling upon its railways for each trip 
traveled by such passenger in one gênerai direction upon the railways 
authorized by section 1 of this ordinance within the limits of the city 
of Portland a fare of five cents and no more ; excepting that for rid- 
ing in or the use of observation cars, funeral cars, mail cars, express 
cars, freight cars, party cars, and other spécial cars said railway com- 
pany, its successors and assigns, may charge and collect such compensa- 
tion, rates and fares as it or they may désire." 

On January 9, 1903, the City & Suburban Railway Company was the 
owner of a street railway System and was operating the same under 
previously granted franchises covering certain designated streets, and 
on that day an ordinance was adopted repealing former franchises and 
grant rg to the company a new one which contained a provision in réf- 
érence to fares similar to that in the ordinance of November 24, 1902, 
to the Portland Rai'.way Company. 

yVt the time of the passage of thèse several ordinances, the city had 
authority to "provide for and allow the laying down of tracks for 
Street cars and other railways upon such street or streets as the coun- 
ci. may designate" (I.aws 1898, Spécial Session, p. 114), but no author- 
ity to enter into a contract with the grantee of such franchise fixing 
the rate of fares to bc charged by such grantee, nor did it hâve spécifie 
authority to regulate such charges. 

On the 23d of January, 1903, the présent charter of the city of Port- 
land was approved by the Governor. It contains a provision that: 

".Xdtliing in this elntrtcr contained shall affeet the validity of any franchise, 
right or iirivilegc in Dctnal use or enjo.vment horetofore giren or granted b.v 
any former or tlie pretsent city of Portland, or by the city of East Portland 
or by the city of Alhitia. and the same shall be and continue In force and ef- 
te.ci as lïivoii or granted by said cities or eitlier of tbcni." Spécial Laws 1903, 

After the adoption of the présent charter and prior to 1909, the com- 
p'ainant herein became the owner by purchase or otherwise of the sev- 
eral franchises heretofore referred to and the railways being operated 
there.nder. In order that it might operate its lines as one system, the 
city cotmcil passed, and the complainant accepted, in April of that 
year, a new ordinance (No. 19176) granting to it additional franchises 
over streets and parts of streets so as to enable it to connect its tracks, 
which ordinance provides (section 12): 

"l'be railway company, its successors and assigns, may charge and collect 
from each passenger traveling upon its railways or street railways for each 
trip trare'. d b.y such passenger in one gênerai direction, wholly within the 
city of Portland, on the railways or street railway.s of the railway company. 
its successors and assigns, iiicluding railways and street railways constructed 
on the streets or parts thereof, authorized by section 1 of this ordinance, a 
fare or five cents (5^) and no more, except that for passengers traveling In. 
observation cars the railway company may charge and collect from each pas- 
senger a fare not exceeding flfty cents (50^) per trip. The railway company, 
its successors and assigns, may charge and collect for the use of funeral cars^ 
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mail cars, express cars, treight cars, party cars and other spécial cars, a sum 
iiot exceedlng tea dollars (ÇIO.OO) per hour for each of such cars." 

And that : 

"ïhls ordinance and the franchise hereln contalned Is granted snbjeot to ail 
tlie terms, provisions and conditions contained In tlie charter of the city ot 
Portland and applicable thereto in the same manner and to the same extent 
as If each and every of said terms, provisions and conditions were expressiy 
set out and incorporated hereln." Section 19. 

And aiso: 

"The power and right at ail times to reasonably regulate in the public Inter- 
est the exercise of the rights and privilèges granted by this franchise shall be 
and remain vested in the council of the city of Portland." Section 21. 

At the time of the granting of such franchise, the following provi- 
sions of the city charter were in force : 

"Sec. 94. The council may, subject to the limitations and conditions con- 
tained in this charter, grant for a limited time spécifie franchises or rights 
in or to any of the public property or places mentioned in the preceding sec- 
tions (streets, alleys, highways, etc.). Every such grant shall specifically set 
forth and deflne the nature, extent and duration of the franchise or right 
thereby granted, and no franchise or right shall pass by implication. At ail 
times the power and right reasonably to regulate In the public interest the 
exercise of the franchise or right so granted shall remain and be vested in 
the council, and said povrer and right cannot be divested or granted." 

"Sec. 105. The council of the city of Portland shall hâve at ail times power 
to regulate by ordinance, street railroads, tramways and other railroads and 
the use of traeks and cars, etc." 

"Sec. 112. Every grant of a franchise which provides for the charging 
of rates, fares and charges shall contaln a provision fixing the maximum rate 
of fares, rates and charges which the grantee, his, its or their successors or 
assigns can charge or collect for services rendered or performed by virtue of 
and during the life of such franchise and the opération of his or its plant or 
property thereunder ; and said grant may also or in addition provide that the 
council reserve the right to thereafter from time to time, change, alter, regu- 
late and fix fares, rates or charges which the grantee, his, Its or their succes- 
sors or assigns, can charge or collect thereunder during the life of such grant 
•or rrancnise." 

The jurisdiction of this court is invoked solely on the ground that 
the controversy is one arising under the Constitution of the United 
States. Diversity of citizenship does not exist between the parties. 

The complainant contends : (1) That the ordinance of August 14, 
1912, prescribing the fares which it shall charge and collect, is violative 
of a contract between it and the city, embodied in franchise ordinance 
No. 19176, by which it is entitled to charge during the life of the 
franchise a fare of five cents for each passenger carried, and is there- 
fore invalid under section 10, article 1, of the Constitution of the Unit- 
ed States, prohibiting the state from passing any law impairing the 
obligation of a contract. And (2) that the ordinance granting it a 
franchise to occupy the streets of the city with its railway lines and the 
acceptance thereof constitutes a vested right for the life of the fran- 
chise, of which it cannot be deprived without just compensation, and 
that the provisions of the ordinance challenged providing a forfeiture 
of the franchise in case of a violation thereof is an attempt to de- 
privé it of its property without due process of law, in violation of the 
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fourteenth amendment to the fédéral Constitution. And (3) that the 
enforcement of the ordinance will deprive it of its property withont 
due process of law, dénies it the equal protection of the law, and coni- 
pels it to illegally discriminate betvveen passengers, contrary to the 
fédéral Constitution. 

The jurisdiction of the court is chailenged by one of the oflîcers of 
the city vvho is made a défendant, on the ground that the coniplainant 
contended at the hearing that the city had no power or authority to 
fix or regulate fares to be charged by public service corporations. 

1 1 I It is setlled law that a municipal ordinance not passed under 
législative autliority cannot be regarded as a law of the state within 
the meaning of the constitutional prohibition against the state impair- 
ing the obligations of a contract. Seattle El Co. v. Seattle R. & S. 
Co., 185 Fed. 365-370, 107 C. C. A. 421 ; San Francisco v. United 
R., 190 Fed. 507, 111 C. C. A. 339. But no such case is made by 
the bill. It contains an averment that the ordinance, the enforcement 
of which is sought to be enjoined, is void as to the complainant, not, 
however, because the city had no gênerai power or authority to legis- 
late upon the subject, but because it impairs the obligations of a con- 
tract between the complainant and the city, and if enforced will de- 
prive the complainant of its property without due process of law and 
deny it the equal protection of the law. There is no averment that the 
city was without authority to pass an ordinance of that kind. Fur- 
thermore, the city bas answered, setting up varions provisions of the 
charter under which it assumed to act in adopting such ordinance, and 
claiming and insisting that it lias ample authority to enact the same. 
The ordinance was passed and is sought to be enforced under assumed 
and asserted législative authority. A fédéral question is therefore 
presented by the record, over which the court has jurisdiction and 
which it is bound to décide. Hamilton Gaslight Co. v. City, 146 U. 
S. 258, 13 Sup. Ct. 90, 36 L. Ed. 963 ; Cleveland v. Cleveland Ry. Co.. 
194 U. S. 517. 24 Sup. Ct. 756, 48 L. Ed. 1102; Siler v. Louisville 
& N. R., 213 U. S. 175, 29 Sup. Ct. 451, 53 L. Ed. 753; Citv R. Co. 
v. Citizens" R., 166 U. S. 557-561, 17 Sup. Ct. 653, 41^ E. Ed. 1114; 
Vick.sburg Waterworks Co. v. Vicksburg, 185 U. S. 65, 22 Sup. Ct. 
585, 46 L. Ed. 808. 

On the first branch of the case, the questions are: (1) Had the 
city of Portland at the time of the passage of ordinance No. 19176 
législative authority to contract away for the life of the franchise the 
governmental right of fixing fares; and (2) has it done so? If the 
first question is answered in the négative, the other necessarily becomes 
immaterial, for if the city had no authority to grant the complainant 
immunity by contract from the right of the state, in the exercise of 
its governmental powers, to reasonably fix rates for the carriage of 
passengers over its line, this court should not assume to inquire whether 
the state has in fact delegated to the city the power to fix rates. Mills 
V. Chicago (C. C.) 127 Fed. 731 ; New Orléans v. Waterworks, 142 
U. S. 79, 12 Sup. Ct. 142, 35 L- Ed. 943. 

[2] A large number of décisions hâve been cited and commented 
upon by counsel. They bave ail been carefully examined. It is need- 
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iess to refer to them in détail, for, as said by Mr. Justice Moody in 
Téléphone Co. v. Los Angeles, 211 U. S. 274, 29 Sup. Ct. 52, 53 L. 
Ed. 176, "no case, uniess it is identical in its facts, may serve as a 
controlling précèdent for another." It is enough that the authorities 
are agreed that the right to reasonably regulate rates to be charged 
by public service corporations is a governniental power, continuing in 
its nature, and, while it may be suspended in a given case by a con- 
tract for a definite time, not grossly unreasonable in point of time 
(Détroit v. St. Ry., 184 U. S. 368, 22 Sup. Ct. 410, 46 L. Ed. 592; 
Vicksburg v. Waterworks, 206 U. S. 496, 27 Sup. Ct. 762, 51 L. Ed. 
1155; Los Angeles v. Water Co., 177 U. S. 558, 20 Sup. Ct. 736, 44 
L. Ed. 886: Minneapolis v. St. Ry., 215 U. S. 417, 30 Sup. Ct. 118, 
54 L. Ed. 259; Cleveland v. St. Ry., 194 U. S. 517, 24 Sup. Ct. 756, 
48 L. Ed. 1102; Walla Walla v. Water Co., 172 U. S. 1, 19 Sup. Ct. 
77 , 43 L. Ed. 341), it can only be done by words of positive grant or 
language équivalent thereto, and then only by the suprême législa- 
tive body of the state, uniess the authority to do so is clearly delegated 
by it to some governmental subdivision. 

"The gênerai powers of a muuicipiility or of an.y otlier political subdivision 
of the State are not sufficient. Spécifie autiiority for the purpose is reqiiired. 
This proposition," says the court, in Téléphone Co. v. Los Angeles, supra, "is 
sustained by ail the décisions of this court." 

It is further said in that case : 

"For the very reason that such a coutract has the effect of extinguishlng vxo 
tanto an undoubted power of goyernnient, both its existence and the authority 
to inake It must clearly and unmistakably appear, and ail doubts unist be re- 
solved in favor of the continuante of the po\ver" — citing a large number of 
cases. 

It was consequently held that authority to a municipality to grant 
a franchise to the highest bidder after public advertisement, stating 
the character, terms, and conditions of the franchise, "to erect or lay 
téléphone wires * * * upon any public street or highway," and 
"to regulate téléphone service and the use of téléphones, * * * 
to fix and détermine the charges for téléphones and téléphone 
service and connections," conferred ample authority to exercise the 
governmental power of regulating charges, but not "authority to en- 
ter into a contract to abandon the governmental power itself," not- 
withstanding a franchise so sold by the city provided that the charge 
for services should not exceed specified amounts. Ail the îeading dé- 
cisions bearing on this subject are so thoroughly and carefully re- 
viewed and the distinctions between them pointed out by Mr. Justice 
Moody in the case just referred to that it is unnecessary to prolong 
this opinion by référence to them. 

[3] The concrète question before us is whether the city of Port- 
land had authority by its charter, at the time ordinance No. 19176 
was adopted, to contract with a public service corporation as to the 
fares such corporation might charge and collect during the life of the 
franchise, so as to deprive itself or the state from exercising during 
that time the governmental power of rate régulation. Our attention 
has been called to no express authority to do so. The position of the 
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complainant is that such authority is to be found in the gênerai power 
to grant franchises for the use of the streets, and in section 112 of 
the charter, declaring that every franchise so granted shall fix the 
maximum rates to be charged during the lifetime thereof. Neither 
of thèse provisions contain any express authority to the city to con- 
tract away the important governmental power of regulating rates. 
i\uthority given a city to grant franchises for the use of its streets may 
impliediy confer the power to provide therein, as a condition to the 
exercise of the grant, the rates which it may be lawful for the grantee 
to charge and collect (Boerth v. Détroit City Gas Co., 152 Mich. 654, 
116 N. W. 628, 18 L. R. A. [N. S.] 1197); but it does not authorize 
the city to barter or contract away the governmental power of there- 
after changing such rates if the altered conditions of the country re- 
quire (Water Co. v. Freeport, 180 U. S. 587, 21 Sup. Ct. 493, 45 L. 
Ed. 679; Ga. R. & llanking Co. v. Smith, 128 U. S. 174, 9 Sup. Ct. 
47, 32 L. Ed. 377; Téléphone v. Los Angeles, supra). 

In the Freeport Case the city council or board had authority to pro- 
vide for a supply of water "by the construction and régulation of wells, 
pumps, cisterns, réservoirs or waterworks, and to borrow money there- 
for, and to authorize any person or private corporation to construct 
and maintain the same at such rates as may be fixed by ordinance, and 
for a period not exceeding thirty years." Under such authority by 
ordinance the city granted to one Shelton or his assigns the exclusive 
right and privilège for the period of 30 years to supply the city and 
its inhabitants with water, providing therein the rates which the Com- 
pany might charge the city and consumers, and declaring that such 
ordinance should become a binding contract between the city and Shel- 
ton upon his filing an acceptance thereof, and thereafter it should 
not be altered, amended, or changed in any way without the consent 
of both parties. Shelton filed his acceptance of the ternis and conditions 
of the ordinance. The city subsequently reduced the rates to be 
charged by the grantee, and its order was sustained by the Suprême 
Court on the ground that it had no authority to make an irrévocable 
contract fixing water rates for the life of the franchise, because such 
a power was not indispensable to the exercise of the other powers 
granted. The authority of the city in this case was, it seems to us, 
fully as complète as can be claimed for the authority of the city of 
Portland. Moreover, it is expressly declared in the section of the 
charter of the city of Portland authorizing it to grant, for a limited 
time, franchises or rights to the use of its streets by public service 
corporations that : 

"At ail tinius the power and right reasonably to regulsite in the public iu- 
U-rest the exercise of the franchise or right so Ki'antcd shall remain and be 
vested in the council and said power and right caniiot be divested or granted." 

And this provision is carried into the complainant's franchise by 
express words. Hère is a positive provision of the charter and fran- 
chise that the right to reasonably regulate in the public interest the 
exercise of the rights granted cannot be and was not granted away. 
The word "regulate" is a broad term. It is the word used in the Con- 
stitution of the United States to define the powers of Congress over 
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interstate commerce, and it is hardly necessary to cite authorities to 
show that under such power Congress has the right to regulate the 
charges or rates for the transportation of freight or passengers by in- 
terstate carriers. Section 112 of the charter does not in terms or by 
necessary implication authorize or empower the city to enter into an 
irrévocable contract with the grantee of a franchise fixing the rates of 
fares which may be charged by such grantee. Such a contract is not 
indispensable or necessary to the exercise of the other powers granted. 
Moreover, the section must, we think, be read in connection with the 
other provision in the charter reserving to the city the right and power 
at ail times to reasonably regulate in the public interest the exercise 
of a franchise granted by it. It is in the nature of a command from 
the suprême législative power of the state to the city that it shall, in 
granting franchises which provide for a charge of fares, insert a pro- 
vision fixing the maximum charges which the grantee or its assigns 
may charge or collect for services rendered during the lifetime of 
the franchise. It is a limitation rather than the grant of a power to 
contract or barter away the governmental right of regulating fares 
(Home Téléphone & Telegraph Co. v. Los Angeles [C. C] 155 Fed. 
554-573), and the fact that no provision was entered in the franchise 
reserving to the city the right to change the rate cannot afïect its 
power to do so. 

We conclude that the city had no authority at the time of the adop- 
tion of ordinance No. 19176 to contract away the right of regulating 
the fares to be charged by the grantee when the public interest re- 
quired, and therefore the ordinance complained of is not void as im-. 
pairing the obligations of a contract. 

[4] This brings us to the question whether, if enforced, it will de- 
prive the complainant of a vested right. The grant by a municipality 
of authority or permission to use the streets of the city for a reason- 
able period of time for street railway purposes, and to lay down tracks 
thereon and operate cars thereover, becomes, when accepted by the 
grantee and the railway built, a contract right to use the streets for 
the purposes stated during the life of the franchise which neither thé 
state nor any of its agencies is at liberty to impair. City Ry. v. Cit- 
izens' R., 166 U. S. 557, 17 Sup. Ct. 653, 41 L. Ed. 1114; Vicksburg 
V. Waterworks, 202 U. S. 453, 26 Sup. Ct. 660, 50 L. Ed. 1102, 6 Ann. 
Cas. 253; Walla Walla v. Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 
L. Ed. 341; New Orléans Cas v. La. Lt. Co., 115 U. S. 650, 6 Sup. 
Ct. 252, 29 L. Ed. 516. 

[5] The franchises of the complainant and their acceptance con- 
ferred upon the grantees vested rights during the terms of the fran- 
chises which cannot be revoked without the consent of the owner un- 
less upon grounds stated therein, and a municipal ordinance passed 
under color of législative authority, which impairs the rights so 
granted, or which attempts to take the property of the complainant 
without due process of law, comes within the protection of the féd- 
éral Constitution, and in such case the fédéral courts may be ap- 
plied to for relief without waiting until proceedings are instituted 
by the city to enforce such ordinance. Waterworks v. Vicksburg, 
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185 U. S. 65, 22 Sup. Ct. 585, 46 L. Ed. 808: Willcox v. Cons. Gas., 
212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 15 Ann. Cas. 1034. The 
city niay take measures to regulate tlie manner in vvhich the com- 
plainant may enjoy its franchise, but such régulations must not be 
arbitrary or capricious, and must be reasonable and not destroy or 
unlawfully impair the rights granted. It cannot, under the guise of 
régulation, deprive the conipany of its franchise; nor can it forfeit 
such franchise or cancel the sanie except in the manner provided 
by law for taking private property for public use unless for some 
ground of forfeiture stipulated in the franchise itself . It lias therefore 
been held that an ordinance of a city attempting to déclare a forfei- 
ture of a franchise as a punishment for a violation of some munici- 
pal régulation is a threatened violation of the constitutional rights 
of the grantee andl the impairment of the obligations of a contract 
which a fédéral court has jurisdiction to restrain. Iron Mt. Co. v. 
Memphis, 96 Fed. 113, 37 C. C. A. 410. 

[6] Now an examination of the ordinance in question discloses that 
it provides in effect that, upon the refusai of the company to comply 
therewith for a period of one month, the city council may, in its dis- 
crétion, as a punishment therefor, revoke the franchise of the com- 
plainant and remove its tracks from the street. This it may do with- 
out an opportunity to the company to be heard. The ordinance does 
not provide that upon a légal conviction for a violation thereof the 
franchise shall be forfeited as a resuit of such conviction, but that, 
in lieu of the other penalties provided, the council may, in its discré- 
tion, déclare the franchise forfeited and virtually destroy and rerider 
worthless the property of the complainant, and this without a judicial 
hearing or any kind of a hearing. 

It is argued that the provisions of the ordinance for the forfeiture 
of the franchise in case of a violation thereof may be void and the 
remainder of the ordinance valid. It is quite true that the same stat- 
ute inay be in part constitutional and in part unconstitutional where 
the several provisions are so clearly separable that one may standi and 
the other be rejected. This rule is sometimes applied to the penalties 
provided where it is not unreasonable to believe that the lawmaking 
power vvould hâve adopted the statute without the penalty. Reagan 
V. Farniers' Loan & Trust, 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. 
Ed. 1014; Berea Collège v. Ky., 211 U. S. 45, 29 Sup. Ct. 33, 53 
L. Ed. 81 ; Flint v. Stone Tracy Co., 220 U. S. 108, 31 Sup. Ct. 342, 
55 L. Ed. 389, Ann. Cas. 1912B, 1312. But where the several pro- 
visions of a statute are "so mutually connected with and dépendent 
on each other, as conditions, considérations, or compensations for 
each other as to warrant a belief that the Législature intended them 
as a whole, and that if ail could not be carried into effect, the Lég- 
islature vvould not pass the residue independently, and some parts 
are unconstitutional, ail the conditions which are thus dépendent, con- 
ditional, or connected must fall with them." Warren v. Mayor of 
Charleston, 2 Gray (Mass.) 84, quoted approvingly in Allen v. La., 103 
U. S. 84, 26 L. Ed. 318. There is no ground for supposing or be- 
Heving that the city would hâve passed the ordinance of August 14, 
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1912, fixing the fares to be charged by the complainant company with- 
out the penalties provided therein for its violation. The several pen- 
alties are an essential part of the ordinance, and we know of no rule 
of law which would justify the court in undertaking to separate the 
penalties and declaring that a part were valid and the others invalid. 
The several penalties provided and the object to be attained by the 
ordinance itself are so essentially and inseparably connected that one 
cannot operate or be effectuai without the other. The ordinance 
would be of no value vvhatever without the penalties. It is therefore 
void because it is an attempt to deprive the complainant of a vested 
right without just compensation or due process of law. 

There are other objections to the ordinance which are deserving of 
notice, and they are that it is unreasonable, arbitrary, impracticable, 
and impossible of enforcement and is void because, if enforced, it 
would compel the complainant to discriminate between its passengers. 
That it is indefinite, uncertain, and open to various constructions 
is apparent from even a most cursory examination of it. It is not 
a simple no-seat no-fare ordinance. It does not prohibit the street 
car Company from collecting more than a three-cent fare from pas- 
sengers for whom it does not furnish seats, nor is it a régulation re- 
quiring the company to operate cars sufficient to provide each pas- 
senger with a seat. Indeed, it cannot be complied with by furnishing 
cars. Regardless of the number of cars provided by the company or 
its operating schedule, it is compelled by the ordinance to receive 
passengers to the extent of the standing room in a car, and many 
persons would, no doubt, insist on such right even if a sufficient num- 
ber of cars were at hand to furnish each with a seat, thus leading 
to controversies and disputes between the agents of the complainant 
and the gênerai public, and perhaps breaches of the peace. The ordi- 
nance is applicable to individual cars only. It requires the company to 
accept and receive passengers to the extent of the standing room in a 
car and to coUect a fare of only three cents for each passenger in 
excess of the defined seating capacity, regardless of the number of 
cars operated by it or the seating facilities in other cars. The com- 
pany is required to place above the entrance of every car words and 
figures indicating its seating capacity, which is dfefined by the ordi- 
nance as "two feet for each passenger," without specifying whether 
it is cubic feet of contents, square feet of floor space, or lineal feet 
of seat provided. If it be assumed that the latter was intended, the 
complainant company would necessarily be compelled in many in- 
stances to discriminate between passengers because many cars op- 
erated by it hâve cross-seats with three feet four inches lineal sur- 
face, sufficient to accommodate two persons ; but it could not charge 
more than three cents for each passenger in excess of the aggregate 
lineal feet of seating capacity, estimating two feet for each passen- 
ger, although they might be provided with seats and the same accom- 
modations as passengers paying full fare. The language is thus so 
involved and uncertain as to give rise to honest différence of opmion 
as to what was actually intended, and yet, if the company or its 
employés should misinterpret it and refuse for one month to obey 
201 F.— 9 
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the ordinance as subsequently interpreted by tlie courts, its franchise 
could be revoked, its property destroyed, and the large sums of money 
invested therein by its stockholders and bondholders be entirely lost. 
It would therefore seem to be void because it subjects the complain- 
ant to ruinons penahies if it should exercise its rights to test the va- 
lidity thereof in the court and should be unsuccessful. Ex parte 
Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. 
(N. S.) 932, 14 Ann. Cas. 764 ; Cons. Cas v. Mayer (C. C.) 146 Fed. 
150; Ex parte Wood (C. C.) 155 Fed. 190. 

Again, the ordinance says that the conductor or other person in 
charge of the car shall ring up in plain sight of the occupants the 
number of fares received, and, when the number of fares (manifestly 
so rung up) equals the seating capacity of the car as dlefined in the 
ordinance, the conductor or person in charge is prohibited from charg- 
ing or receiving more than three cents for each passenger admitted 
for a full fare ride, without any provision as to when the register 
may be changed or a recount of passengers commenced, or whether 
this régulation is applicable to a single trip of the car or some other 
definite run. If we assume that the ordinance contemplâtes that the 
register shall be changed at the end of each trip, as is probably the 
practice of the company, it would follow that, if a car should leave 
one of its terminais with the defined seating capacity occupied, ail 
persons boarding it thereafter would be required to pay a three-cent 
fare only, although a sufficient number of passengers may hâve alight- 
ed in the meantime at some transfer point or other place to leave 
ample and abundant room for such persons to obtain seats immedi- 
ately upon entering the car, or, if the register of fares received during 
the trip should exceed the seating capacity of the car, the same re- 
suit would follow, although as a matter of fact it may bave received 
and discharged passengers at intermediate points so that at no time 
the passengers on the car would equal its seating capacity. Thus the 
Company would be compelled by law to discriminate between passen- 
gers, although the accommodations were the same. Furthermore, the 
company is required by the ordinance to receive passengers to the 
extent of the standing room of the car notwithstanding it may pro- 
vide a sufficient number of cars to aft'ord seats for ail. Thus if there 
are two or more cars en train, and there are more passengers than the 
defined seating capacity of one, but not enough to exceed the stand- 
ing room therein, the operators are obliged to receive the excess pas- 
sengers for a three-cent fare, although the other cars may be entirely 
empty. 

It is said that, because the ordinance makes it unlawful for any 
Street car company to accept or receive any greater sum than three 
cents for any person admitted to the car in excess of its seating 
capacity, it only prohibits the company from charging more than three 
cents to a passenger for whom it does not furnish a seat; but the 
difficulty i s that the ordinance provides a standard for detennining 
when the seating capacity of the car is exceeded, and that is wlien the 
fare register so indicates, regardless of the number of persons actually 
in the car at any one time. 
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We are not attempting to definitely construe the ordinance, for we 
conceive that to be practically impossible in view of its language, but 
to point eut some of the glaring defects, and to show how unreason- 
able it is to make the violation of such a law a ground of forfeiture 
of a valviable vested right acquired by the Company under its fran- 
chise, and that it requires the complainant to discriminate between pas- 
sengers for whom it furnishes like services in violation of that part 
of the fédéral Constitution which forbids the taking of private prop- 
erty without due process of law and requires the equal protection 
of the laws. Lake Shore & Mich. Sthrn. Ry. v. Smith, 173 U. S. 
684, 19 Sup. Ct. 565, 43 L. Ed. 858. 

A preliminary injunction will issue. 



O'KEEFE et al. v. STAI'LES COAL CO. 

(District Court, D. Massachusetts. December 1, 1910.) 

No. 261. 

1. Admiealty (§ 50*) — Procédure — Bkisgino in New Parties — Suit for In- 

JURY TO Vessel by Striking Bridge. 

A suit to recover for injury to a vessel by collision witli a drawbridge 
is within ttie admiralty .iuri.sdictioii, ami is a suit for "damage by colli- 
sion," witbin the uieaning of admiralty nile 59 (29 Sup. Ct. xlvi) ; and 
under such rule a county, which was the owner of the brid.2;e, may be 
brought in by iietition of the respondeut or claimaiit, alleging fault or 
négligence in its construction or opération, and it Is innnaterial that the 
libel niakes no such allégations. 

[FA. Note. — For other cases, see Admiralty, Cent. Dig. §§ 414-429 ; Dec. 
Dig. § 50.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1258, 1259.] 

2. Admieamy (§ 19*) — Maritime Tort — Counues — Effect of State Statute. 

A county may be lield liable in admiralty for a maritime tort, brought 
about by the négligence of its emiiloyês in the opération of a drawbridge, 
although they were in the perf(n-inance of a public duty, and under the 
law of the state the county is e.xempted from liabllity in such case ; the 
gênerai maritime law which créâtes such liability being paramount, and 
not controlled lu an admiralty court by any rule of local law. 

lEd. Note. — For other cases, see Admiralty, Cent. Dig. §§ 233, 234; Dec. 
Dig. § 19.*] 

In Admiralty. Suit by John S. O'Keefe and others against the 
Staples Coal Company. On exceptions of County of Bristol to the 
libel and to pétition filed by respondent under admiralty rule 59. Ex- 
ceptions overruled. 

See, also, 201 Fed. 135, 144. 

D. Gardner O'Keefe, of Taunton, Mass., and Fitz Henry Smith, Jr., 
of Boston, Mass., for libelants. 

Richard P. Borden, of Fall River, Mass., for Staples Coal Co. 

Frederick S. Hall, of Taunton, Mass., and Albert P. Worthen, of 
Boston, Mass., for County of Bristol and county commissioners. 

*For other cases see same topic & § numbek in Dec, & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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DODGE, District Judge. The libelants seek to recover damages 
for injuries to their schooner Sarah h. Thompson, caused by alleged 
négligence on the part of the respondent's tug Cohannet in towing 
the schooner. The négligence complained of i,s in bringing the 
schooner into collision with the "new county bridge, which spans the 
Taunton river at Fall River." 

The respondent has filed a pétition in the case, which allèges that 
the owners of the bridge referred to (othervvise called "Brightman 
Street bridge"), are whoUy responsible for the collision and ought 
to be sued for the resulting damages. Allégations follow of due care 
on the respondent's part in performing the towage service, and of 
négligent failure on the part of those in charge of the draw in said 
bridge to open it promptly in response to the tug's signais, or to 
give any signal or warning that the draw would not be so opened. It 
is further alleged that the county of Bristol, acting by its commis- 
sioners, was in control of the bridge under certain Massachusetts 
statutes referred to, and operated the draw through its or their serv- 
ants, agents, or employés. The pétition asks for process under ad- 
miralty rule 59 (29 Sup. Ct. xlvi) against the county, against certain 
persons named, as they were commissioners when the county first as- 
sumed control of the bridge, and against certain persons named as 
they were county commissioners in control thereof at the time of the 
collision. It asks also that said county and said persons may be made 
parties to the suit, and may be summoned to appear and answer in 
accordance with the rule. 

A summons, issued according to the prayer of this pétition, has 
been duly served upon the county and upon the persons named as 
county commissioners. Exceptions hâve been filed by the county to 
the libel upon the f oUowing grounds : 

"1. Because there are uo allégations In tlie libel against or eoncerning the 
county. 

"2. Because the allégations contalned in the lihel are not sufflclent in law 
to constitute a cause of action against the county. 

"3. Because the libel does not allège or specify wliat acts or neglects of the 
county the libelants rely upon as constltutiug the cause of action." 

The county has also filed exceptions, similar to those numbered 2 
and 3 above, to the pétition of the respondent. 

The persons summoned as county commissioners at the time the 
county assumed control of the bridge are John I. Bryant, Frank M. 
Chase, and William R. Black. The persons summoned as commis- 
sioners at the time of the collision are John I. Bryant, Frank M. 
Chase, and Richard E. Warner. Exceptions to the libel hâve been 
filed on behalf of ail of the above upon grounds similar to those set 
up in the exceptions filed by the county to the libel. Exceptions to 
the pétition hâve also been filed on behalf of ail of said persons upon 
grounds similar to those numbered 2 and 3 in the exceptions filed by 
the county to the libel. Upon ail the above exceptions there has now 
been a hearing. 

[1] The exception numbered 2 in the exceptions to the libel and 
1 in the exceptions to the pétition is the only exception which need 
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be discussed. If either the libel or the pétition allèges a sufficient 
cause of action in admiralty against thèse respondents, the pétition 
is sufficiently sjiecific as to their acts or neglects which are relied on. 
The acts and neglects relied on are those of whoever may hâve been 
responsible at the time for the proper o]3eration of the draw. That 
the libel does not cliarge either the cotmty or the commissioners with 
the responsibility for tbe management of the draw or for the colli- 
sion, and does not name or refer to them, or either of them, and does 
not, indeed, ascribe the collision to xny négligence whatever in the 
opération of the draw, cannot excuse them from answering it, now 
that the pétition has been filed. In the pétition are found allégations, 
such as rule 59 describes, of fatdt or négligence on the part of those 
in charge of the draw, contributing to the collision for which the libel 
clainis damages. In the pétition arc also found allégations that the 
county or the commissioners were charged with the duty of properly 
operating the draw. They hâve been duly summoned under the rule, 
and the suit is now required to proceed as if they had been originally 
made défendants in the libel. They are to answer the libel, as the 
rule requires, as if it had originally contained the charges now made 
against them in the pétition, lîy ansvi-cring the pétition, as well as 
the libel, as they hâve donc (though without waiving their exceptions), 
it would seem that they hâve fully complied with the rule. The other 
libelants, as "'the other parties in the suit," bave answered the péti- 
tion, and the pleadings required by the rule are thus complète. 

No ''fault or négligence in any otiier vessel," contributing to the 
collision, is alleged in the pétition, and in this respect (thougli no such 
objection is raised by the exceptions) the case is not brought wdthin 
the terms of the rule. Ihit the rule is to apply in ail suits for damage 
by collision, and this is none the less such a suit because the collision 
was with a drawbridge, and nfit with another vessel. Suits for dam- 
age done to vessels on navigable waters, by permanent structures in 
or over such waters, are of admiralty jurisdiction. Atlee v. Union 
Packet Co., 21 Wall. 389, 22 L. Ed. 619. Such suits occur not infre- 
quently in admiralty courts, and it has been tisual to call them suits 
for collision, whether or not, strictly speaking, they ought to be so 
described. See Marsden, Collisions at Sea (5th Ed.) 75, 76; Spencer, 
Collisions at Sea, § 169, p. 310. And the principle upon which the 
rule is based may be and is applied in other than collision cases by 
analogy. Dailey v. New York (D. C.) 119 Eed. 1005 ; The Barnstable, 
181 U. S. 464, 466, 467, 21 Sup. Ct. 684, 45 E. Ed. 954. If the county 
or the commissioners are chargeable, as alleged, with négligence con- 
tributing to the collision, the original respondent has the right to bring 
them into the case as parties défendant. 

[2] Do the allégations of the libel and of the pétition, taken to- 
gether, state a cause of action upon which recovery can be had in this 
court against the county ? 

The only reason urged for holding that they do not is that by the 
law of Massachusetts a municipal corporation or similar body, charg-ed 
with a public duty imposed by statute, is not liable for the négligence 
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of its agents or servants engaged in the actual performance of that 
duty. Hill V. Boston, 122 Mass. 344, 23 Am. Rep. 332 ; French v. Bos- 
ton, 129 Mass. 592, Î7 Am. Rep. 393; and later Massachusetts cases 
to the same effect are relied on. 

But in Workman v. New York, 179 U. S. 552, 21 Sup. Ct. 212, 45 
L. Ed. 314, a suit in admiralty against a city for a collision brought 
aboLit by négligence of its employés in charge of a city fireboat while 
responding to an alarm of fire, the Suprême Court held that because 
the city was amenable to the process of the admiralty court, as haviug 
"a gênerai capacity to stand in judgment," it was liable like any other 
défendant for a maritime tort, and not exempted from liability because 
of the public nature of the service it was performing through its em- 
ployés in charge of the fireboat. That under the law of the state of 
New York, within which the collision occurred, the city would bave 
been so exempted from liabilit}', was held to afford no défense in ad- 
miralty to a liability imposed by the gênerai maritime law. That law, 
it was held, is uniform and paramount, it recognizes no exception in 
favor of a municipal corporation to the gênerai rule of liability, and it 
is not controUed, in a court administering it, by any rule of local law 
to the contrary. 

This décision is conclusive against the excepting parties on the prés- 
ent question. The county, as is not disputed, is a body amenable to 
the process of this court and having a gênerai capacity to stand in judg- 
ment. The injury to the schooner, if due to négligence in the manage- 
ment of the draw, was a maritime tort cognizable in admiralty, because 
.'^he was in navigable waters at the time. The responsibility for the 
maritime tort thus committed was upon the county by the maritime law, 
if the opération of the draw was at the time controlled by the county. 
No exemption from liability for such négligence to which it may be 
entitled under the local law affords it a défense in an admiralty suit 
before this court. 

The same resuit was reached, some years before the décision in 
Workman v. New York, in this district, on appeal from this court. 
City of Boston v. Crowley (C. C.) 38 Fed. 202 (1889). Décisions to the 
same effect were made Ijy the District Court in Connecticut in Green- 
wQod v. Westport, 60 Fed. 560, and Van Etten v. Same, 60 Fed. 579 
(1894). The maritime tort complained of in each of thèse cases was, 
as hère, injury to a vessel on navigable waters, by négligent opération 
of a drawbridge. In each of them the city or town claimed exemption 
from liability under a state statute. Thèse décisions are criticised in 
the dissenting opinion in Workman v. New York. See 179 U. S. 589, 
590, 21 Sup. Ct. 212, 45 E. Ed. 314. But they are fully in accord with 
the prevailing opinion in that case. 

The draw in a bridge like this, which crosses and therefore obstructs 
navigable waters, may be regarded in two aspects. It is part of a means 
of public travel across the river, provided and maintained under state 
authority. The liability of the public body immediately in control of 
it to a person injured by négligence in its opération while making this 
use of it dépends upon the law of the state, whether asserted in the 
state or the fédéral courts. But it is also part of an obstruction to 
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navigation, used for the purpose of preventing the bridge from becom- 
ing sLicii an obstruction as the national authority, suprême where nav- 
igable waters are concerned, forbids. So far as due care in its opéra- 
tion is necessary for this purpose, the liability of the public body in 
control, for négligent opération, to persons navigating the river and 
attempting to use the draw as the appointed means of a safe passage 
from the navigable waters on one side to those on the other, is prop- 
erly a question of national concern, which must be treated, in a court 
administering the gênerai maritime law of the United States, as a ques- 
tion depending upon that law alone. 

The petitioner, relying expresslv on an act of Congress passed March 
23, 1906 (34 Stat. 84, c. 1130 [U' S. Comp. St. Supp. 1911, p. 1555]), 
has alleged a négligent failure to open this draw, upon reasonable sig- 
nal, for the passage of its ttig and the libelants' schooner, resulting in 
damage to the schooner through collision with the bridge. It has also 
alleged a négligent failure to warn the vessels referred to that the 
draw was not to be opened, as they had the right to expect. By way 
of further spécification, it has alleged that the persons employed to 
open the draw when required were asleep. Personal or individual nég- 
ligence is not charged against any of the persons summoned as county 
commissioners, and no such charge could be made against the county. 
Under such allégations it would seem clear that only under the rule 
of respondeat superior, if at ail, can either the county or the commis- 
sioners be held liable. If négligence on the part of the drawtenders is 
established, and the fact that they were the county's employés at the 
time, it would appear to be unnecessary to inquire whether they can 
be regarded also as employés of the commissioners. Employment by 
the commissioners would make them employés of the county. No rea- 
son at présent appears for supposing that Mr. Black, not a commis- 
sioner at the time, can in any event be held for the négligence alleged. 
But the présent hearing was limited to the validity of the exceptions 
filed by the county. There may, if required, be a further hearing on 
the question whether any case maintainable against the commissioners, 
independently of the county, has been stated. 

The exceptions, whether to the libel or pétition, are ail overruled so 
far as concerns the county or the commissioners merely as its repré- 
sentatives. 



O'KEEFE et al. v. STAPLES COAL CO. 

(District Court, D. Massachusetts. September 6, 1911.) 

No. 261. 

1. Pleadino (§ 17*) — Answer — Abgumentativeness. 

Statements In answers in a suit In admlralty held Improper, and sub- 
ject to exception on the ground that they were argument only. 

lEd. Note.— For other cases, see Pleading, Cent. Dig. §| 38, 41, 195, 3S0; 
Dec. Dig. I 17.*] 

2. Admiralty (§ 61*) — Pleading — Answeb. 

An answer to a pétition flled by respondent in an admlralty suit under 
admlralty rule 59 (29 Sup. Ct. xlvl) must either admit or deny ail ma- 

•FoT other cases see same topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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terlal allégations of tlie pétition, unless it is stated that the answering 
respondeuts are ignorant as to tbe truth of sueli allégations. 

[Ed. Note. — For otUer cases, see Adniiralty, Cent. Dig. §§ 407-506; 
Dec. Dig. § 61.*] 

3. Navigable Wateus (§ 20*) — Injuby to Vessel bs Collision witii Bkidge 

LlABIHTY OF GOUNTY. 

A scbooner liad lier masts carried away by strilùng a drawbridge main- 
tained by the county wbile being towed tbrongli it before daylight, tlie 
draw not liaving been opened, although, as shown by a prépondérance of 
the évidence, the tug sounded reasouable signais with lier wlilstle when 
approaehing. It also fairly appeared that sbe could not bave safely 
tunied or stopped with her tow after approaehing nearer tban 600 feet, 
and that on préviens occasions the draw had been opened when she was 
less than such distance away. HcUl, that she was not in fault, but that 
the injury was due solely to the négligence of the bridge tenders eiu- 
ployed by the county in failing to open tlie bridge in response to the sig- 
nais, as reqnired by Act March 23, 1906, c. 1130, § 4, 34 Stat. 85 (U. S. 
Coinp. St. Supp. 1911, p. 1556), for wliich négligence the county was iiable. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 73- 
99; Dec. Dig. § 20.*] 

In Admiralty. Suit by John S. O'Keefe and others, owners of the 
schooner Sarah L. Thompson, against the Staples Coal Company, 
owner of the tug Cohannet; the County of Bristol, Mass., being- im- 
pleaded. Decree for libelants against the county. 

See, also, 201 Fed. 131, 144. 

D. Gardner O'Keefe, of Taunton, Mass., and Fitz Henry Smith, 
Jr., of Boston, Mass., for libelants. 

Richard P. Borden, of Fall River, Mass., for Staples Coal Co. 

Frederick S. Hall, of Taunton, Mass., and Albert P. Worthen, of 
Boston, Mass., for Bristol county and county commissioners. 

DODGE, District Judge. In an opinion filed December 1, 1910 (201 
Fed. 131), overruling exceptions to the libel filed by the county of 
Bristol and its commissioners, the nature of this case has been stated 
and its history reviewed up to that point. Since the exceptions were 
overruled as above, there bave been two amendments to the libel, on 
January 10 and Jannary 30, 1911, neither requiring spécial notice hère. 
On April 15, 1911, the Staples Coal Company filed exceptions to the 
answers which had been filed to its pétition, on June 11, 1910, by the 
county of Bristol and by Messrs. Bryant, Chase, and Warner, county 
commissioners. The case has also been heard on the merits, without 
requiring the court first to make an express décision on the sufficiency 
of the answers, where attacked by the exceptions. 

There are 12 exceptions to each answer. The first objects that the 
third article of each dénies the facts and circumstances of the colli- 
sion to be correctly stated in the pétition "as to sonie particulars," with- 
out specifying the particulars. Of course, some spécification was nec- 
essary. But the answers elsewhere purport to give the respondents' 
own account of the facts and circumstances, particularly in the ar- 
ticles numbered 8. Although the answers nowhere so state, I think 
I may take them as meaning to deny the correctness of the statement 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in the pétition, where it disagrees with the statement contained in the 
ansvvers. 

[1] The seventh exception objects to the statements in the fourth 
article of each answer that, if the tug's hehn was in fact ported, she 
did not respond, and her subséquent course and speed forljade the sup- 
position tliat her hehn had been ported. This seems to me neither ad- 
mission nor déniai, nor new matter set up in défense, but argument 
only, and improper in an answer. The eighth exception objects to 
déniais, in the same article of each answer, that the tide, at the time, 
was such as to put the tug in danger of being carried broadside to the 
bridge, forcibly enough to endanger her or those on board, if her helm 
had been seasonably ported. This I consider improper for similar 
reasons. 

The twelfth exception objects to déniais in the seventh article of 
each answer that the county accepted and undertook the control of 
the bridge, or employed and paid those who opened or controlled it, 
"in such légal effect as to constitute liability," or "personal liability." 
This seems to me objectionable on similar grounds. 

[2] The eight exceptions remaining relate to portions of the fourth 
and fifth articles of each answer, wherein the respondents neither ad- 
mit nor deny certain allégations of the pétition, and leave the petitioner 
to make such proof of the same as may be material. It is nowhere 
stated that the respondents are ignorant as to the truth of the alléga- 
tions thus treated, and as to some of them the facts raise a presump- 
tion that they were not ignorant. Unless really ignorant, they were 
bound either to admit or deny. I am unable to regard the portions 
of the answers covered by thèse eight exceptions as sufficient. 

[3] Inasmuch as ail the évidence which any party has desired to in- 
troduce has now been heard, I shall proceed to deal with the case as 
if the respondents had denied vvhat they bave thus left the petitioners 
to prove, if material, without alleging their own ignorance as to its 
truth. The évidence leaves no doubt that on Saturday, December 11, 
1909, at a little before 5 o'clock in the morning, the schooner Sarah 
h. Thompson, owned by the libelant J. Howard OTveefe and the other 
libelants whose names are set forth in the amendment to the libel, filed 
January 30, 1911, was being towed by the tug Cohannet, owned by the 
Staples Coal Company, from an anchorage in Mt. Hope Bay, near 
the mouth of the Taunton river, up said river toward Taunton, whither 
she was bound with a cargo of clay, laden on board her at Perth Am- 
boy, N. J., for delivery at Taunton. On her way toward her destina- 
tion she had to pass first through the draw of the Slade's Ferry bridge 
and next through the draw of the Brightman Street bridge, both of 
which bridges cross said river at Fall River, the latter draw some 
1,220 feet above the former. The draw of the Slade's Ferry bridge 
was duly opened for their passage. They continued toward the draw 
of the Brightman Street bridge, expecting it also to be opened before 
they got to it. It was not opened. The tug passed underneath it, 
losing only her flagstaff by collision with it. The schooner also passed 
underneath it, but in doing so had her masts and spars broken or car- 
ried away and sustained other damage. For the purposes of the ques- 
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tions raised regarding the responsibility for tliis disaster, the three 
opposing parties now before the court may be referred to as the "tug," 
the "schooner," and the "county." Each dénies that the damage to 
the schooner was due to any négligence attributable to it. The 
schooner contends that it was due to négligence on the part of the tug, 
or the county, or both; the tug and the county each contend that it 
was due to the négligence of the other, but neither charges the schooner 
with any fault. 

The Brightman Street bridge, where the accident happened, since 
it crossed navigable waters of the United States and was erected un- 
der authority granted by Congress, was subject to the provisions of 
the fédéral statute enacted March 23, 1906 (34 Stats. 85, c. 1130 [U. 
S. Comp. St. Supp. 1911, p. 1556]-). Section 4 of this statute requires 
the draw of such a bridge to be "opened promptly, * * * upon 
reasonable signal, for the passage of boats and other water craft." 
The évidence sufficiently shows the bridge with its draw to hâve been 
at the time under the county's control, and the county to hâve been 
undertaking to perform the duties imposed by the statute. Hère 
were two vessels desiring passage through the draw, and the draw 
was not opened. If it appears that "reasonable signal" for its open- 
ing was given, it is for the county to explain the failure to open. 

Upon the tug, as part of her undertaking to get the schooner safely 
up river, the schooner having no duty save that of properly following 
the tug, lay the duty of signaling for the opening of the draw. Sound 
signais were the kind of signais required, because it was not j^et day- 
light. The tug claims to bave given six signais in ail within hearing 
distance of the draw, each consisting of three long whistle blasts, three 
such signais before and three after passing through the Slade's Ferry 
draw, as follovvs : The first when f rom one-fourth to one-half a mile 
below the latter draw ; the second when somewhat nearer to it, after 
which it was opened; the third while passing through it; the fourth 
immediately after passing through; the fifth when about half way 
f rom it to the Brightman Street draw ; and the sixth just before the 
tug went underneath that draw. The tug's master, who was steering 
lier in her pilot house, testifies that he himself sounded ail thèse signais. 

The tug's crew consisted of an acting mate (Angell) on her forward 
deck at the time, the engineer (Braley) in her engine rooni, which 
was on her main deck and had windows through which he could see 
Where the tug was, and the fireman (Reed) most of the time in the fire 
l'oom below deck. The acting mate and engineer confirm the captain's 
statement as to ail six of the signais which he says he sounded. The 
fireman says that while working below he paid little attention, but no- 
ticed that "she blowed two or three différent times." Two witnesses 
called by the tug, apparently without interest in the case, also confirm 
the captain's statement. C3ne of them (Kirby) was foreman of the 
Slade's Ferry draw, the other was one of the draw tenders there 
(Brown), and both were on duty there at the time. Two other witnesses 
were called by the tug, also apparently disinterested. One of them 
(Whittaker), a foreman employed by the street rail way and at the time 
about a mile and a half away from the draw, says he heard the tug- 
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boat's whistle blown so frequently as to make him notice and remem- 
ber the fact. The other (Thibault) was a trackman employed by the 
Street railway. He happened to be on the westerly end of the Slade's 
Ferry Bridge, about 300 feet from the draw in that bridge. He saw 
the tug passing through the draw, and heard her sound the last three 
signais to which the captain testified, but says nothing about the first 
three. 

The schooner (86 feet long) was being towed astern of the tug (83 
feet long), with 100 feet, or a little more, of hawser between them. Her 
master, with two other men, composed her crew; ail three being on 
deck at the time. The master (O'Keefe) and one of the crew (Mc- 
Manus, cook and deckhand) were witnesses on her behalf. Captain 
O'Keefe says that the tug sounded the first three signais described by 
her master, but that he heard no signais sounded after the one given 
upon clearing the Slade's Ferry draw until the tug got to the Bright- 
man Street draw and was going under it. Then, as he says : 

"I could UQt say what he blovved, or anything about it. I know he was 
blowing, because when I see he was going into that bridge I was pretty timid." 

McManus' testimony was : 

"He blew three short blasts for the Slade's Ferry bridge. * * » Going 
through the draw of the Slade's Ferry bridge, he blew three more short 
blasts for the Brlghtman Street bridge." 

He says there were no signais blown between the two bridges. 

A watchman employed at the People's Coal Company 's yard on the 
east bank of the river, between the two bridges, also a witness appar- 
ently without interest, called by the schooner (Smith), stated that he 
was in the office at the yard, heard a signal of three blasts, left the 
office, and went down to the dock, some 75 feet away. From the end 
of the dock he saw the tow going through the Slade's Ferry draw. 
He watched it until the accident. He heard no other whistle signal, 
except the one heard by him in the office. This witness appeared to 
be somewhat hard of hearing. 

In charge of the Brightman Street draw at the time, was Sullivan, 
a drawtender, called as a witness by the schooner, and Menchîon, an 
electrician, called by the county. According to their testimony, Sulli- 
van's duties were to close the gâtes across the bridge west of the draw 
when the draw 'was to be opened, Menchion's to close the gâtes on the 
east side and then start the eleçtrical machinery which moved the draw. 
Their hours of duty were from 11 p. m. to 7 a, m. Both were in 
the operating house on the north side of the bridge, near the easterly 
end of the draw, in which house there was a stove. Both were sitting 
down, Sullivan reading. Door and Windows were shut, the weather 
being çold. Sullivan, looking out of the window, saw smoke or steam 
below the the bridge, said to Menchion, "There is a tow between the 
draws^'' ran out of the house, and shut the gâtes west of the draw. 
When, he first saw the schooner, she Was half way between the draws. 
After he got the gâtes closed, he heard the tug sound three strong 
blasts when she went under the bridge. Menchion also came out of 
the. house, whether before or after Sullivan, saw the tug, went to the 
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gâtes east of the draw, and got one of them closed before the tug went 
under the bridge. The draw had not been moved when the schooner 
struck. Menchion heard no vvhistles from the tug, as did Sullivan, 
when she went under the bridge. 

Some time before the}- thus left the bouse to close the gâtes, both 
men had heard what they then thought niight be a tug's whistle. It 
was a signal of three blasts according to Sullivan, of one blast accord- 
ing to Menchion. They decided that it came from the New York boat, 
v/hose wharf is below the Slade's Ferry bridge, did not leave the bouse, 
and paid no further attention to the signal. According to Sullivan, this 
happened 20 or 2i minutes before they were aroused by seeing the tug's 
smoke or steam. According to Menchion, it was about 15 minutes be- 
fore the accident. The New York boat's usual signal is three blasts, 
a signal sometimes repeated, but not always. 

I must hold, on this évidence, that the tug has sustained the burden 
of showing that she gave reasonable signal for the opening of the draw. 
I should be much inclined to hold that signais given for the opening of 
the Slade's Ferry draw before entering it were reasonable signais for 
the opening of a draw only about 1,200 feet further on. It is true that 
there are two wharves between the bridges, where vessels sometimes 
stop ; but signais for up-river passage, sounded below the Slade's Ferry 
draw, must be hardly less audible at the Brightman Street draw, and 
ought, at least, to put those in charge of that draw on the alert to 
know as soon as possible whether its prompt opening will not also be 
required. But, in any case, one signal sounded in or while clearing the 
Slade's Ferry draw would be, in my opinion, a reasonable signal, suf- 
ficient to require the prompt opening of the draw above. That such 
a signal, at least, was given, seems to me clearly proved. The évidence 
leaves no doubt in my mind that the tug did in fact sound three sig- 
nais af ter going into the Slade's Ferry draw. The evidetice further sat- 
isfies me that inattention and neglect on the part of Sullivan and Men- 
chion was the sole reason why the signais given were disregarded. The 
county, therefore, whose servants they were, is in any case responsible 
for the failure to open the draw promptly as the statute requires. It 
is liable for ail the damage to the schooner, if this failure was the 
so!e cause of the accident, and for half of the damage if fault on the 
tug's part contributed. 

The schooner or the county bave undertaken in the pleadings to 
charge the tug with fault in the f ollowing respects : That her cap- 
tain was incompétent, that the tug went too fast between the draws, 
that she did not slow down before getting to the Brightman Street 
draw, that she did not turn and swing the schooner clear of the 
bridge on finding the draw still closed, and that she did not slow 
down, lie by, or wait for the draw to open before going under the 
bridge. 

The tug's captain had had 26 years' expérience at sea, had been 
a licensed pilot since 1889, and a licensed master of steam vessels 
since 1890. During his expérience since 1890, he had averaged four 
or five trips each week up and down the Taunton river as master 
of a tugboat with some other vessel in tow, passing on those trips 
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through the draws of the bridges across the river. The Brightman 
Street draw had been one of the draws through which he had to pass 
since October, 1908, when that bridge was opened, some 14 months 
before this accident. He was 42 years old, and testifîed as a witness 
in the case. Whether or net he made any mistake in connection with 
this accident, there is no évidence on which I can find him incompé- 
tent, generally speaking. 

As to his speed between the bridges, the following facts appear: 
It is necessary, in taking a vessel up the Taunton river, to go up 
with the tide. The tide at the time was about half flood, running 
up the river at a rate of about 11/2 miles per hour as estimated by the 
captain of the schooner, and between 2 and 3 miles as estimated by 
the captain of the tug. The évidence affords no means more reliable 
than estimâtes for ascertaining the true rate. The tug's engine, 
which, according to her évidence, had previously been running, ever 
since taking the schooner in tow, under one bell, the signal for half 
speed, was slowed down somewhat, under order through the speaking 
tube from the captain to the engineer, when she entered the Slade's 
Ferry draw. She thereafter kept on, without stopping, under this re- 
duced half speed, until the accident. Without keeping some strain 
on the towing hawsers, she would net bave been in control of her tow 
for want of steerage way. Some speed through the water was there- 
fore necessary. There was a slight change of course to be made in 
coming out of one draw and into the other. According to the 
schooner's captain, the rate of speed from one bridge to the other was 
about 6 miles an hour; according to the acting mate of the tug, about 

4 miles through the water. The tug's engineer and fireman state that 
her engine was going as slowly as it could without stopping. State- 
ments are in évidence that she was going "pretty lively," or "at a 
good pace," or "clipping it right along." There is évidence that she 
was going faster than usual through the bridges, and that she was 
going slower than usual. Unless she was called upon to anticipate, 
while going through the Slade's Ferry draw, that the Brightman 
Street draw would not be open when she got to it, I find no reason 
to believe her speed greater than was proper, in view of the necessity 
for keeping steerage way. I do not believe her actual speed exceeded 
6 knots, and think it may well hâve been considerably less. At 6 
knots it would take her 2 minutes between the 2 draws, and at 

5 knots about 2% minutes. The actual lifting of the draw from a 
State of rest has been found to take 36 seconds, according to the évi- 
dence of Merritt, electrician in charge. This does not include closing 
the gâtes, which according to Menchion's estimate takes 45 seconds 
more, making the time required for the whole opération less than a 
minute and a half. Except in daylight, an observer at the Slade's 
Ferry draw could not tell whether the gâtes were being closed or not. 
Lights on the draw show red until it begins to lift, when they change 
to green, and this would be the first visible signal that the opening 
had begun. 

With the schooner and the tide behind her, I êo not think the 
tug could safely hâve slowed down between the draws. As to the 
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daim that she ought to hâve turned and swung the schooner clear of 
the bridge upon finding that the draw did not open, I think the évi- 
dence shows that there vi^as available water between the draws suffi- 
cient to permit the tug to make such a turn with the schooner so far 
as the room necessary for the opération was concerned, and that, 
under favorable circumstances, snch a turn might hâve been made, 
even if not begun until the tug had got half way to the Brightman 
Street draw. But, carried along as both vessels were by the tide, I 
do not think it is shown that such a turn could safely bave been made 
later. Close to the draw, at a distance estimated by him at 125 to 
150 feet, because of its continued failure to open, the tug"s captain 
ported his wheel with the idea of attempting to turn ; but apprehended 
danger of increased damage to both vessels caused him to steady the 
wheel again immediately and go under the draw as the least of two 
evils. 

If such a turn was to be made, steerage way amply sufficient for 
full control was indispensable, so that the claim that the tug ought to 
bave turned between the draws is inconsistent with the claim that she 
ought to hâve slowed down. The total distance from the tug's bow 
to the schooner's stern cannot hâve been much less than 300 feet. Al- 
lowing for sufficient speed through the water to insure control both 
of the tug and tow and for the tide, I am unable to believe that 
less than twice this distance, or about half the distance between the 
draws, could bave afforded sufficient margin for safety. 

As to the claim that the tug should hâve "lain by or waited" until 
the draw was opened, it is obvious from what bas been said that noth- 
ing of the kind could safely be donc after the schooner had once got 
away from the pier adjoining the Slade's Ferry draw on its northerly 
side. To this pier she might hâve been made fast ; but, once away 
from it, I see nothing that the tug could hâve donc, if obliged to avoid 
the bridge ahead, but to turn with the schooner and to turn in tinie. 

If, then, the tug was bound to anticipate, before getting the schooner 
away from the pier referred to, that the Brightman Street draw would 
not be open for passage when she got to it, she would be in fault for 
not having stopped, instéad of proceeding further. If she, was not 
then bbùnd to anticipate such failure to open the draw, but.became 
bound to anticipate it before she had proceeded more than half way 
to the next draw, she would be in fault for not turning while^it was 
still safe to turn. But if not bound to anticipate any failure to open 
until aftér she was more than half way to the draw, I do not, see how 
she can be held in fault at ail. Even if, after the event, it (^ould be 
said that there was a pbssibility of turning safely within 600 feet 
of the draw, a wrong décision on the tug's part between twp such 
alternatives, in an emergency created wholly by fault on the county's 
part, would not be contributing fault on the part of the tug,,according 
to thè rule, familiar in collision cases, regarding error in extremis — 
a rUle the more applicable hère in view of the fact that the évidence 
leâves it at least doubtful whether turning within that distance would 
be safe or not. The Elizabeth Jones,. 112 U. S. 514, 526, 5 Sup. Ct. 
468, 28 L, Ed. 812; The City of New York, 147 U. S. 72, 85;,:I3 Sup. 
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Ct. 211, 37 L. Ed. 84; The Ludvig Holberg, 157 U. S. 60, 71, 15 
Sup. Ct. 477, 39 L. Ed. 620; The Oregon, 158 U. S. 186, 204, 15 
Sup. Ct. 804, 39 L. Ed. 943; Boland v. Bridge Co. (D. C.) 94 
Fed. 888. 

The évidence fails to satisfy me that the tug had become bound to 
anticipate failure to open the draw and to take measures accordingly 
at any time before she had proceeded half way toward it. I must 
deal with this question upon the assumption that, as I hâve found, 
reasonable signal for opening the draw had at that time been given 
at least twice after the tug had entered the Slade's Ferry draw. Al- 
though the lights at the Brightman Street draw showed it to be closed 
when the tug and schooner passed the Slade's Ferry draw, and con- 
tinued so to indicate up to the time of the accident, the tug had tha 
right to assume that drawtenders were in charge of it, having nothing 
to do but watch for such signais and respond promptly to them. In 
the absence of any signal of warning or caution from them, the longer 
opening was delayed, the more reason to expect the delay to end. It 
does not appear that there had been any previous failure to open 
the draw in time. That the opening had not infrequently been delayed 
on previous occasions until the tug had got considerably nearer this 
draw than half the distance betvv'een it and the other I am unable 
to doubt. The men on the tug so testified, and I find no contradic- 
tion, except such as comes from the drawtenders whose inattention to 
signais was the only reason why its opening was being delayed on 
this occasion. Under such circumstances, the absence of any emer- 
gency warning that the draw would not open in time amounted to 
an invitation to the tug to proceed. Manistee, etc., Co. v. Chicago 
(D. C.) 44 Fed. 87; Chicago v. Mullen et al., 116 Fed. 292, 54 C. C. 
A. 94; Clément v. Metropolitan, etc., Co., 123 Fed. 271, 59 C. C. 
A. 289. 

The schooner's captain testifies that, while passing through thç 
Slade's Ferry draw, some man, not identified, on that bridge told 
or sung out to the captain of the tug "that the bridge was closed," 
and repeated the statement to the schooner as she followed through 
the draw. McManus, the other witness from the schooner, also on 
her deck at the time, does not testify to hearing anything of this kind, 
nor does either of the Slade's Ferry drawtenders on duty confirm 
the statenient, though each says that he called out to the tug or 
schooner that he saw no stir or sign of life at the draw above. The 
tug's captain and mate say they heard nothing about the other draw 
from any one at the Slade's Ferry bridge. I do not think that such 
calls, if heard, would add anything to the circumstances requiring 
the tug to anticipate failure to open. No reason appears for supposing 
any one at the Slade's Ferry draw better informed about what the 
drawtenders àt the other bridge were doing than the people on the 
tug. AUkriew that the other draw was still closed, and none of them 
knew or^could hâve known why at the time. It appears that the elec- 
trical machinery which lifted the other draw made a noise when 
thrown into opération, audible at the Slade's Ferry draw, for a brief 
întë.rval , before the draw actually lifted. Men whose time was spent 
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at the Slade's Ferry bridge may hâve learned to regard this noise as 
an indication when the draw was about to lift; but I am not satisfiedl 
that the master of a tug like this, though making fréquent trips up and 
down through thèse draws, would hâve l)een hkely, or could be re- 
quired, to take notice of it or govern himself by it. The tug's captain 
had been on the Brightman Street draw since it had been in opéra- 
tion, had talked vi'ith the drawtenders, had gained some knowledge of 
its mode of opération, and knew, as did everybody, that no regular 
signal was used to warn that opening of the draw could not be ex- 
pected. Nothing, however, that thus appears, seenis to me to put 
upon him any greater duty to anticipate this failure to open the draw. 
Properly vigilant drawtenders, though there was no regular signal 
for the purpose, would, as I çannot doubt, hâve found some way 
of making the fact known in time to the tug, had they encountered 
any unexpected difficulty in operating the draw. 

In view of the nature of the duty incumbent on the county to 
bave the draw open in time on this occasion, and in view of the 
nature of the failure to perform it, I am unable to find that contribut- 
ing fault on the tug's part has been sufficiently proved. 

There must be an interlocutory decree for the libelants against the 
county of Bristol. As against the tug, the libel must be dismissed. 
l'he circumstances of the case seem to require, however, that no final 
decree thus dismissing the libel should be entered until after the 
amount of damages recoverable from the county bas been ascertained, 
so that the resuit reached as above can then be carried out by one 
final decree disposing of the entire case. 



O'KEIOFE et al. v. SÏAPLKS CO-\L CO. 

(Di.strict Court, D. Massachusetts. July 30, 1012.) 

No. 261. 

Admiralty (§ 122*)— Cosïs — Decree Against Paety Rrol'Giit ix. 

The owners of a scliooner, injured by strikitis a drawbvidge Tiiuler 
which she was being towed, brought suit asaiust the owner of the tug,- 
wlilch brought in the county o\v'ning and operating the bildge, uuder 
admiralty rule 59 (29 Sup. Ct. xlvi) and decree was rendered in favor of 
libelants again.st the county only. Ilcld, that libelants were entitled to 
tax against the county ail their costs. except the clerk's and marshars 
fées made on the proce.ss issued against respondent, and that respondent 
was entitled to tax its proctor's fées against libelants and its remaining 
costs against the county. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 797-827; 
Dec. Dig. § 122.*] 

In Admiralty. Suit by John S. O'Keefe and others, owners of the 
schooner Sarah D. Thompson, against the Staples Coal Company, 
owner of the tug Cohannet ; the County of Bristol, Mass., being im- 
pleaded. On taxation of costs. 

See, also, 201 Fed. 131, 135. 

•For other cases see same topic & § numbkk in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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D. Gardner O'Keefe, of Taunton, Mass., and Fitz. Henry Smith, Jr., 
of Boston, Mass., for libelants. 

Richard P. Borden, of P^all River, Mass., for Staples Coal Co. 

Frederick S. Hall, of Taunton, Mass., and Albert P. W'orthen, of 
Boston, Mass., for Bristol County and county commissioners. 

DODGE, Circuit Judge. My rulings on the questions raised are 
as f oUows : 

1. On exceptions, whether those by the county of Bristol or the 
county commissioners, to the libel, or to the Staples Company's j^eti- 
tion, or those by the Staples Company to the answers to its pétition, 
filed on behalf of the county or on behalf of the county commis- 
sioners, I allovv no costs to any party. I see nothing that would in 
any event be taxable, except the proctor's fee to the party in whose 
favor the décision went. But the proctor's fee is only taxable on 
final hearing, and, on the authorities, I do not think any of thèse 
hearings on exceptions were final hearings. 

2. Libelants' costs : The libelants are to hâve a decree in their favor 
for the full amount of their damages against the county. It is true 
that their libel did not make any claim against the county, but only 
against the Staples Company, which owned the tug. That compan}' 
having brought in the county under rule 59 (29 Sup. Ct. xlvi), the 
county answered the libel and there was one trial, involving the ques- 
tion whether either or both thèse défendants were liable for the dam- 
ages therein claimed, which trial resulted as above. I think ail this en- 
titles the libelants to tax against the county the clerk's fées on their 
libel, the libelants' share of the stenographer's fées at the trial, the 
fées and travel of ail witnesses summoned by the libelants, and a 
proctor's fee, but not the clerk's or marshal's fées on the process is- 
sued against the Staples Company. 

3. Costs of Staples Coal Company : The resuit having been to 
exonerate this défendant and to hold the county liable for the libel- 
ants' damages, I think this défendant is entitled to costs against the 
county as the losing party, consisting of the clerk's fées on its péti- 
tion, the marshal's fées for serving process under it, summoning the 
county and the county commissioners as representing the county, its 
shares of the stenographer's fées at the trial, the fées of ail witnesses 
called by it at the trial, but not a proctor's fee, because the only pur- 
pose of its pétition was to make the county answer the libel. 

4. Costs as between Staples Coal Company and libelants: The 
Staples Company answered the libel, which as to it will stand dis- 
missed in the final decree. I think this entitles it to tax its remaining 
costs as upon dismissal of the libel — that is, a proctor's fee — against 
the libelants. 

In The Starke (D. C.) 182 Fed. 498, a case very similar to this, the 
claimant of the tug recovered its costs from the libelant, but precisely 
vvhat costs does not appear. The libelant in the same case recovered 
a full bill of costs against the municipality held liable for the acci- 
dent. It makes no différence to the Staples Coal Company, if its 
costs are paid, whether the libelants or the county pays them. The 
201 F.— 10 
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county, as the party held responsible for the damage, ought, it woukl 
seem, to be liable to the party which brought it into court, for such 
costs as were necessarily incurred in order to bring it in, as well as 
those incurred in the trial of the issues raised between them. 



KT'SNIR V. TRESSIOD STEEL CAR CO. 
(District Court, S. D. New York. December 31, 101 2.) 

1. Masteb and Servant (| 301*) — Employment of Police Officer — Miscon- 

DUCT — MaSTER'S lilABILITT. 

Where défendant, with the consent of the state, employed a police 
ofBcer to préserve order and proteet and préserve Its proiierty in and 
about Its plant, aud the ofBcer, wlille engaged in the performance of his 
duties, shot and injured another employé without justification, the fact 
that he vfas such otHcer did not relieve défendant from liability for 
his a et. 

[Ed. Note. — Eor other cases, see Master and Servant, Cent. Dig. §§ 1210- 
1210; Dec. Dig. § SOI.*] 

2. States (§ 112*)— Police Officer— AVillful Acts — Liability. 

The state is not liable for the willful act of a police ofiieer in shoot- 
ing an employC' of a private mauufacturing corporation, while the of- 
iieer was also aeting as an employé of such corporation to préserve order 
in its plant and proteet its property. 

[Ed. Note. — For other cases, see States, Cent. Dig. § 111; Dec. Dig. 
§ 112.*] 

3. Masteb and Servant (§ 327*) — Injuries to Servant — Rioht on Master's 

Property. 

Where plaintiff aud otliers employed in défendant'» manufaeturing 
plant had been ordered to return to their homes on the inorning of plain- 
titf's iujury, in order to prevent a thresiteiied strike in the works, plain- 
tiff was entitled to a reasonable tinie to leave the plant, and while doing 
so withiu such reasonable time was not a trespasser. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1260; 
Dec. Dig. § 327.*] 

4. Master and Servant (§ 330*) — Injuries Caused by Police Officer — 

Effect of Evidence. 

Plaintiff a workuian in defendant's plant, while leaving it was shot by 
a police officer doing private duty inside the plant. In an action for in- 
juries so sustained, plaiutift' claimed that he was shot wliile on his hands 
and knees under a rail table, and that the bail entered the outside of 
his arm and passed downward, part of it omerging just above the elbow. 
Défendant claimed that plaintiff was shot while clasplng the ofBcer from 
behind, facing liis back, with both arms around him, and that tlie, bail 
entered on the inside of the arm, passed npward toward the shoulder. 
and emerged on tlie outside. Held tliat, if tlie évidence showed that the 
bullet entered on the outside of the arm above the elbow and passed down- 
ward, emerging on the inside, that fact was corroborative of plaintifC's 
testimony and theory of the case. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1270-1272; Dec. Dig. § 330.*] 

5. JuDGMENT (§ 559*) — Res Judicata— CONVICTION ON Criminal Charge. 

Plaintiff, an employé in defendant's plant, was sliot and injured while 
leaving the plant by a police officer, employed by défendant to^ i)reserve 
order therein. Iinmediately thereafter the officer swore ont a warrant 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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agalust plaintift' for felonlous assault, on which he was tried, found 
guilty, and sentenced to pay a fine and to be imprisoned for three years. 
He was paroled, however, and never Imprisoned, and at the trial défend- 
ant Company was represented by its priva te counsel and took part in the 
prosecutlon. Eeld, that such conviction was uot res judicata in a sub- 
séquent action by plaintiflf against défendant for alleged injuries re- 
sulting from the willful misconduct of the police officer in shootlng hlm. 
[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1077, 1078; 
Dec. Dig. § 559.*] 

6. Damages (§ 132*) — Excbssiveness — Injuries to Servant. 

Plaintiflf, an employé of défendant, 32 years of âge, and earning from 
$15 to $17.50 a week, was shot in the arm by a private police officer, 
employed by défendant to keep order in its plant. The buUet entered 
the arm above the elbow, and, having broken the bone, was shattered 
into fragments, which were driven downward toward the elbow, where 
they were imbedded in the flesh and muscles. Only a part of the bullet 
emerged from the arm. The bone did not unité, and was thereafter 
Wired together. The wound did not heal, and continued to discharge, 
there being dead bone still in the arm, thus leaving plaintlfE's arm use- 
less for labor. There was a différence of opinion as to improvement and 
recovery. Held, that a verdict awarding plaintilï $8,500 was not ex- 
cessive. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 372-385, 396; 
Dec. Dig. § 132.*] 

At Law. Action by Steve Kusnir against the Pressed Steel Car 
Company. Verdict for plaintiff for $8,500 damages, and défendant 
moves to set aside the verdict as against the évidence, and as excessive, 
and for a new trial on the minutes. Denied. 

Ru fus M. Overlander, of New York City (H. Snowden Marshall, 
of New York City of counsel), for plaintiff. 

Joline, Larkin & Rathbone, of New York City (Lewis H. Freedman 
and Harold' Russell Griffith, both of New York City, of counsel), for 
défendant. 

RAY, District Judge. The plaintiff at the time of the transaction 
complained of, about April 18, 1910, was a common laborer in the 
employ of the défendant corporation at its manufacturing plant in the 
State of Pennsylvania. He has and had a wife and three children. 
He is now doing odd jobs, such as his physical condition will permit. 
He wasthen working at pièce work as a riveter of cars, and earned 
from.' $30 to $35 each two weeks. On the trial, October 28, 1912, it 
was évident that he was not able to do a full day's work of hard 
manual, labor by reason of the condition of his arm, which had been 
broken and, to an extent, shattered above the elbow by a pistol bail 
fired by one Charles P. Smith, known in the record also as Captain 
Smith, whôat the time of the transaction in question was in the em- 
ploy of the défendant company as an armed watchman, and was also 
a police officer of the state, commissioned by the government of said 
State of Pennsylvania. 

The défendant was and is a corporation of the state of Pennsyl- 
vania,, engaged'ïn manufacturing pressed steel cars, and had an ex- 
tensive plàrif and emplpyed hundreds of men. There was évidence 

•For other' cades seè same tôpi'c & S iiuMBÉB in Dec. & Àm. Digs. 1907 to date, & Rep'r ludexe» 
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tending to show, and vvhich justified a finding, tliat April 18, 1910, 
one of the men in defendant's employment had beeii discharged ; that 
there was disaffection in the department to which he belonged, and in 
which Kusnir was eniploycid ; that there had been some talk of a 
strike, and that défendant had some reason to apprehend one, and had 
determined to send the men home that morning without letting them 
go to work as the best means of averting trouble. In anticipation of 
some possible disorder, Smith, as an armed watchman in the employ- 
ment of the défendant, was there at its instance and pursuant to such 
employment to act in its behalf, if occasion demanded. On thei morn- 
ing of the 18th, the men came to the number of several hundred, Kus- 
nir being one, and after having taken their tools, but before going to 
work, were ordered home. They were entitled to a reasonable time 
in which to départ, and it was, of course, the duty of thèse men to 
départ in a quiet and an orderly manner, doing no violence. Smith, 
as stated, was there armeld at the instance of the défendant, and as its 
employé and servant, to aid, if necessary, in keeping order and in pro- 
tecting the property of the défendant. As a duly commissioned police 
officer of the state he unquestionably had the right, and it was bis 
duty, if he saw a crime being committed, even there to apprehend tha 
offender, eveti without process. On thèse questions the court charged 
the jury, and no exception was taken and there was no request to 
charge differently, as follows: 

"Smith, the officer ^yho tUd the shontmg, and he admits that he did the 
shooting, was conimissionecl by the state of Penn.sylvania, or its Governor, 
as an officer of the iieace, and, of course, had the riîrht, in the exercise of 
the police power of that state and the admlnisteriiig of tlie criminal laws and 
enforcing them, to arrest any one engagea in the comniission of a crime in 
his présence. He was a jieace officer at this tinie. and held hi.s commission ; 
but he was employed at this particular tlme by the défendant company, and 
represented it in the lîecping of order and the protection and preserviug 
of its property against unlawl'ul acts, and riotons conduet. If any there 
should be. in Its shops and on its premises, and was employed to keep order 
and préserve the peace, and was kept there at this particular time, and had 
been for some little time before, by the défendant company. Smith occupled 
a sort of a dual position. In this: As a peace ofiicer, commissioned by the 
Governor of the state, of course, if he saw an offense being committed, a 
violation of the criminal law, he had the right as such oflicer, even without 
a warrant, to make an arrest to préserve the peace, and see tlmt the law was 
properly enforced In that regard by arresting the offender. That rlglit he 
had by ^irtne of the commission, irrespective of whether he was cngaged by 
the défendant or not— irrespective of whether or not he was in the employ 
of the défendant company to préserve the peace against riotous conduet, un- 
lawful acts, even on its property, and protect and préserve its property. For 
ail such acts of Smith défendant Is not llable. But he was employed there 
by the défendant company to protect its property, and therefore, at the time 
in question, was, admlttedly, the alter ego of the company ; that is, he repre- 
sented in that respect, for that purpose, the company. Of course, the com- 
pany Itself had the right to protect Its property against riotous conduet, and 
to hâve men there on Its property to préserve the peace, and it was the duty 
of the men in the employ of the company, when they were not at work, under 
reasonable rules and régulations, to leave the premises of the défendant com- 
pany in a quiet, peaceable, and orderly manner. Of course, they Imd a rea- 
sonable time to corne aiid a reasonable tlme to go under ordinary circum- 
stances." 
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Kusnir, the plaintiff, claimed, and gave évidence tending to show, 
and which justified the jury in finding, that he was departing in a 
quiet and a peaceable manner, doing no harm, creating no disorder, 
and neither committing nor attempting to commit any offense, or vio- 
late any law, or any rule or régulation, when he saw Smith in his 
path, armed and engaged in an altercation witli a big Russian ; that 
he was afraid, and to avoid danger and in jury dodged under a table 
of steel rails or beams ; that the Russian escaped Smith, who excitedly 
and negligeintly mistook Kusnir for the escaping Russian, and pur- 
sued him, and, as he endeavored to get from under the beams and go 
away, that Smith carelessly and negligently and wrongfully, seeking 
to keep order pursuant to his employaient by défendant, fîrst struck 
plaintiff on the head, and then, he not coming out, reached down and 
with his revolver or pistol willfully, negligently, and unnecessarily shot 
plaintiff through the arm as he was on his hands and knees, doing no 
harm and committing no violence. The plaintiff claimed, and gave 
évidence tending to show, and which justifield the jury in finding, that 
the bail entered the arm on the outer part of the same some distance 
above the elbow, and, having broken the bone, was shattered into frag- 
ments, which were driven downward towards the elbow, where they 
are now imbedded in the flesh and muscles, and that only a small part 
of the bullet passed out. The bone, not having united, was at a later 
time wired togethar, and the wound bas never healed, and still dis- 
charges, and there is still dead bone in the arm. 

The contention of the défendant was and is that, as the men were 
going out, there was much disorder and many threats, and that Kusnir 
attacked Smith with a heavy pièce of iron, and then dodged under the 
table of rails or beams, and later came out and seized Smith about 
the body with both arms from belhind, pinioning him to a degree, and 
was endeavoring to gain possession of Smith's revolver, when he 
(Smith) as missiles were being thrown by others which endangered 
him, got out his revolver and, placing the muzzle against the inside of 
Kusnir's arm just above the elbow, fired, not intending to kill, and 
that the bullet entered on the inside, broke the bone, and passed up- 
wardly and out on the outer side of the arm and higher up ; that is, 
at the place where Kusnir and his witnesses say it entered. It was 
contended on the trial that if Kusnir was on Smith's back, and facing 
his back, with both arms around Smith's body, that it was well-nigh 
impossible and highly improbable that Smith reached far back and 
above Kusnir's elbow and pointed his revolver towards his own body 
(Smith's) before firing, as must hâve been the case if the parties oc- 
cupied the position described by Smith and some of his witnesses, and 
the bail in fact entered on the outside of thd arm and quite a distance 
above the elbow, and then passed down towards the elbow. There 
was not only this conflict of évidence as to the position of Smith and 
Kusnir when the shot was fired, but a conflict of médical évidence as 
to the place of entry of the bail, its course, and point of egress. 

Kusnir was taken to the hospital the same day, and while there and 
on the same day Smith swore out a warrant against him for felonious 
assault. He was not tried until the foUowing October, when he was 
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found guilty and sdntenced to pay a fine of $500 and to be imprisoned 
for three years. He was paroled, however, and not imprisoned. Qn 
the trial, if not before, the défendant hère, Pressed Steel Company, 
was represented by its private counsel, who took part in the prosecu- 
tion. The plaintiff daims he employed no counsel. Smith is a large, 
heavy man, and Kusnir is a slight, small man. Smith was armed; 
Kusnir was unarmed. On this trial the défendant called several wit- 
nesses, who claimed to hâve seen what occurred at the time Kusnir 
was shot. Their évidence was conflicting, and contradictory of each 
other and of Smith, in some important respects. The évidence pre- 
sented a square question of fact as to what occurred April 18, 1910, 
and as to the motives and influences which impelled Smith, this em- 
ployé of the défendant, to charge Kusnir with a deadly assault with 
intent to murder, and the défendant hère to employ its private coun- 
sel in the prosecution of Kusnir. If the contention of Kusnir was 
correct as to what happened April 18, 1910, and the jury found it 
was, then the assault on him by Smith was not excusable or justifiable, 
but a grossly careless and reckless act, for which the défendant was 
responsible, and the shooting was willful and unnecessary. , 

Was or was not that criminal prosecution for the purpose of put- 
ting Kusnir in the vvrong and discrediting him? It was for the jury 
to say^ The only employé of the défendant who testifie.d on that trial 
in behalf or favor of Kusnir was at once discharged by the défendant. 
The only purpose the défendant claimed for putting the record of 
that proceeding in évidence was to discrédit Kusnir on this trial, but 
later excepted to the charge of the court that the verdict of the jury 
in-the criminal case in Pennsylvania was not res adjudicata in; this 
case. The défendant hère now claims that there was no évidence that 
Smith, in assaulting and shooting Kusnir, was acting within the gên- 
erai scope of his employment for thd défendant company, and that 
the fact. that he was at the time a police officer of the state of Penn-, 
sylvania, duly çommissioned by the Governor of that state, exonérâtes 
the défendant hère from liability. 

[1] Where private parties, even with the consent of the state, em- 
ploy its police officers to represent them, and do spécial work for them 
in protecting and preserving their property and maintaining order 
on their premises, and such ofiicers are engaged in the performance 
of their duties to their employers, and are acting within the scope of 
their powers and duties, they become and are the servants and em- 
ployés- of such private parties and their représentatives, and for grossly 
négligent acts, wantonly, willfuUy, and unnecessarily committed by 
them in the line of their duty, and when engaged in the performance 
ofi such duties, to the injury of others, the master or employer is dia- 
ble. : Employers cannot escape responsibility for the grossly négligent, 
wanton, and willful acts of persons employed by them, and represent- 
ing them, .and paid by them, by employing constables, marshals,. sher- 
iffs, and, peace officers of the state, provided such grossly négligent, 
willful,. wanton, and wrongful acts are done by such représenta- 
tives where and while acting within the gênerai scope of the author- 
ity conferred on them. To estâblish a rule to the contrary would lead 
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to the grossest acts of infamy and outrage, and destroy, as it ought, 
respect for government and courts. 

[2] The State would net be liable for such acts, and if the employer 
— that is, the master, who makes the officer his représentative for his 
private purposes — is not, because the wrongdoer is a pohce officer, 
such officer may perform the work he is employed to do in the most 
gTossly careless, wanton, and willful manner, fraught with great péril 
to others, and the injured party must look to the wrongdoer, usually of 
no pecuniary responsibility, and not the employer, who employed the 
wrongdoer to do the very acts complained of, but not in a wanton, 
willful, and négligent manner, a mode fraught with péril to others. 
Of course, the employé must be acting in the line of his duty to his 
master, and within the gênerai scope of his authority, and represent 
hini in that matter. The proposition is squarely decided by the Court 
of Appeals of the state of New York in Sharp v. Erie R. R. Co., 
184 N. Y. 100, lO.S, 76 N. E. 923, 6 Ann. Cas. 250, and in Parke v. 
Fellman and Interborough Rapid Transit Co., 145 App. Div. 836, 838, 
130 N. Y. Supp. 361, by the Appellate Division of the Suprême Court. 
Magar v. Hammond, 183 N. Y. 387, 76 N. E. 474, 3 L. R. A. (N. S.) 
1038, is in effect the same. Pennsylvania R. Co. v. Kelly, 177 Fed. 
189, 101 C. C. A. 359, 30 L. R. A. (N. S.) 481 (C. C. A., 2d Cir- 
cuit), is in no way to the contrary. 

In the Kelly Case a spécial policeman was assigned to duty on de- 
fendant's pier (that of the raiiroad company) and the railroad Com- 
pany paid his wages for keeping order on the premises. It was his 
duty to regulate traffic on the pier of the railroad company. He was 
subject to the orders of the chief of police. While under assignment 
to this particular duty, but not while perforniing it, and when off the 
pier and in the public street, this officer engaged in an altercation with 
the driver of a piano truck, and finally struck him with his club and 
infiicted severe injury. There was no évidence that the altercation 
had anything to do with keeping order or regulating traffic on the 
pier. The injured party sued the railroad company, and it was wisely 
and properly held tliat he could not recover. Judge Coxe, in giving 
the opinion of the court, in vvhich Judges Lacombe and Noyés con- 
çu rred, said ; 

"The question, tlien, for us to deteritilue, may lie stated as foUows: Is a 
corporatioH whlcli pays for the services of a policeman to guard Its property 
and préserve order upon its premises liable for an unprovoked and wholly 
\injustiflable assault committed by liim upon a public streetV We are con- 
strained to answer this question in the négative. * * * tq jjold the per- 
son who pays a polleeman's wages for Iceeping order upon his premises liable 
for such a mallclous assault as this, committed upon a public highway, goes 
far beyond the doctrine of any woU-oonsidered case with which we are fa- 
miliar. If the plaintiff tells the truth, there was no .iustiflcation for the 
brutal assault made apon him ; but the défendant has done no act of omis- 
sion or of eomnnssion wliich renders it liable therefor." 

If the officer had been on the pier, and engaged in the performance 
of duties to which assigned by the railroad company and for which 
it was paying, quite a différent proposition would hâve been presented. 
The Kelly Case is in line with Tyson v. Bauland Co., 186 N. Y. 397, 
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403, 79 N, E. 3, 9 L. R. A. (N. S.) 267, where it is held that it must 
appear the acts were donc within the f^eneral scope of tlie employ- 
ment, and not solely as an officer of the law. 

In the Sharp Case, supra, George Sharp, a boy 17 years of âge, 
with one or two others, had stolen a ride on one of défendantes trains. 
At Salamanca, learning there were détectives in the yard, they jnmped 
from the train and ran, and were pursued by one Wheeler, who was 
a police officer, but in the employ of and paid by the railroad Com- 
pany, and it was a part of his duty to the company as such employé to 
drive ofï and keep ofif trespassers from the comjjany's property. Sharp, 
in running away, left the property of the défendant company, and 
\^ent on the land of others ; but Wheeler continued the pursuit, drew 
a pistol, and fîred, and killed the boy. It was contended that Wheeler 
was acting as an officer having power to arrest a trespasser on the rail- 
road property, which he had, and that, even if, while on the property 
of the défendant company, he was acting within the gênerai scope of 
his employment by the company, he ceased to be so acting when he 
left that property, and was an oilicer of the law merely, and acting 
as such at the time he fîred the fatal shot, The Court of Appeals held 
that it was a question of fact for the jury whether Wheeler, after he 
]3assed the line of property and fired at the boy, was still acting pur- 
suant to his employment by the railroad company, and within the gên- 
erai scope of his authority, or as an officer of the law. The court also 
held : 

"A railroad company, employing a servant who happens to be a puV)lic 
officer, acquires no luiuimiity fi-on) siich employineut. Constables uiid police- 
meii are often employed l>y corporations in the saine capacity as Wheeler was. 
It Is not beyond tlio pi'ovince of a .lury in such a case to flnd that the officiai 
acts of the employé are to be used for the binielit of the défendant and in 
]irotection of its intevests or property; and hence, in such u case, the chnrac- 
ter of the servant's act is to be determined in the same way and upon tbe 
same principles as if he was not a publie officer at ail. If he acts inaliL'iously, 
or in pursuit of some pnrpose of liis own, the défendant is not bound by his 
conduet ; but, if, while acring within the gênerai scope of his employment, he 
simply disregards his master's orders, or exceeds his powers, the master will 
be responsible for his conduet." 

[3] Kusnir was not a trespasser. He was rightfuUy where he was, 
and, as the jury found, doing no wrong. He was on the defendant's 
property as its employé, and on his way home pursuant to its orders. 
Smith was there, not as a police officer, but as the employé and rep- 
résentative of défendant, and was, the jury found, at the time engaged 
in the performance of his duties to the défendant pursuant to such 
employment and acting within the gênerai scope of his employment. 
The jury was instructed in plain and unequivocal terms that for ail 
acts done by Smith as a police officer the défendant was not liable, 
and were repeatedly told that it was for them to détermine whether 
Smith, when he shot Kusnir, was acting within the gênerai scope of 
his employment and authority from the défendant company, and also 
that the plaintifif could not recover unless they found that Smith was 
acting within the gênerai scope of his employment, and in the dis- 
charge of his duty to the company pursuant to his employment, when 
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he shot Kusnir, and it was also left to the jury to détermine what 
Smith's employment and duty to his employer was. The jury was also 
instructed that Smith had the right to défend himself against an as- 
sault by Kusnir, and that if the shot was fired while so defending- him- 
self the défendant hère was net liable; also that défendant was not 
liable if Smith was assaulted, and in defending himself — 

"made a mistake in his judginent and went a little too far ; tbe law would 
not hold hlm or the défendant responsible for a mistake or error of jvidsuient 
under such eircumstances." 

Other cases in line with and to the same effect as Sharp v. Erie R. 
R. Co., 184 N. Y. 100, 76 N. E. 923, 6 Ann. Cas. 250, are 111. Steel 
Co. V. Novak, 84 111. App. 641, affirmed 184 111. 501, 56 N. E. 966, 
Brill V. Eddy, 115 Mo. 596, 22 S. W. 488, King v. 111. Cent. R. R. Co., 
69 Miss. 245, 10 South. 42, Dickson v. Waldron, 135 Ind. 524, 34 
N. E. 506, 35 N. E. 1, 24 L. R. A. 483, 488, 41 Am. St. Rep. 440, and 
St. h., etc., Ry. Co. V. Hackett, 58 Ark. 381, 24 S. W. 881, 41 Am. 
St. Rep. 105. 

[4] It is urged that it was error for the court in charging the jury 
to say that if they found that the bullet entered on the outside of the 
arm above the elbow, and passed downwardly towards the elbow and 
emerged on the inside, such lact was a corroboration of the plaintifï's 
testimony and theory of the case. As the défendant ail through the 
trial had contended and argued, and given évidence to the effect, that 
the bail entered on the inside of the arm and passed rather upwardly 
towards the shoulder and emerged on the outside of the arm, and 
that therefore Kusnir's claim as to the position of the parties when 
the shot was fired could not be true, and that Smith's claim was, I 
see little force in this contention. Ail through the trial both parties 
placed stress on the point of ingress, the course, and point of egress 
of the bail as bearing on the position of the parties when the shot 
was fired. It was a crucial point in the case whether Kusnir was on 
his hands and knees on the floor, with Smith on the table above point- 
ing down, when shot by Smith, or on the back of Smith, facing his 
back, with both arms clasped around him, when the shot was fired. 

It is évident, I think, to the ordinary mind, that while Smith might 
hâve reached, still it is not probable that he did reach, far back as 
Kusnir was on his back, turn his revolver, and shoot towards his own 
person, and he denied that he did. If Kusnir was on his hands and 
knees, it is equally improbable that Smith reached down and pointed 
his revolver up in his own direction, and then fired, endangering him- 
self. In any event, the position of parties was very material, as bear- 
ing on the truth of the story told by each, and the point of entry, 
course, and point of egress of the bullet was important on this issue. 
Smith claimed he pointed his pistol backward, and fired backward into 
one of the arms of plaintifï clasped about his (Smith's) body from be- 
hind. If so, the bail coukl not hâve entered on the outer side of the 
arm at the point shown, but could hâve emerged there. On the other 
hand, if Kusnir was on his hands and knees, and Smith reached down 
and fired when over Kusnir, it is very probable the bail would hâve 
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entered at the place Kusnir and his médical experts say it did. If A. 
is shot by B., and the défense urged is self-defense, and A. says lie 
was shot at and wounded by B. while his (A. 's) back was towards B., 
and B. says he fired vvhen A. was facing him, and it is proved that the 
bail entered the back of A. and emerged in front, it seems to me clear 
that this fact is compétent proof in corroboration of the story of A. 
as to the shooting and the position of the parties when the weapon 
was discharged. 

[5] As to the défense of res adjudicata by virtue of the criminal 
prosecution. If A. sues B. for assault and battery, but B. was before- 
hand, and swore ont a warrant for A., and obtained a verdict in the 
criminal case, in which the people or the government was complainant. 
that A. assaulted B. in that transaction, and a judgment is pronounced 
accordingly, is this res adjudicata between A. and B. in the civil case 
for assault and battery? The parties are not the same, and B. could 
not change the ruic by employing counsel to prosecute the criminal 
case. Again, there is no privity, and the purpose of the proceedings 
are différent. l!ut the ruie is settled that: 

"A .iuflgment in a (•"iiiiiiial proseoiUion constifiites iio bar or estoppel in a 
civil action iHispd iiiiou tlie saïuf! acts ov tnviisactiouH, and conversely of a 
jiidRnient in a eivil action scnijrlit to lie friven in évidence in a criminal prose- 
cution." 2-t Cyc. K',^. titie "Kes Jndicata," and the nnnierous cases there 
cited. both Eng-li.-jh and .Vn]erican; .1 (ireenl. ou l'^v, § .587; 2 Wliartou"s Law 
ot Kv. § "76; Wilson v. Maidiattan I!y. Co., li Mise. Kep. 127. 20 N. Y. Supp. 
852, afflrnied lit N. Y. (i;!2. :!!) N. K. 4i).">; .lohnson v. (Ui-dwood, 7 Mise. Rep. 
«51, 28 N. Y. Snj)]!. 151. iiffirmed 14:! X. Y. 060, :«) N. K. 21; Betts v. New 
Hartford. 25 Conn. 18(i : State v. Bradnack, 69 Conn. 212. 37 Atl. 492, 4o L. 
1!. A. 620. 

[B] It is clear on the record that the verdict was not contrary to the 
weight of e\'idence, or unsupported thereby. The jury saw and heard 
the witnesses. and judged of their fairness and honesty. They saw 
and heard Kusnir and Smith. There were no appeals to passion or 
préjudice. The amount of the verdict is large, but I do not think it 
excessive. At the time of the transaction in question Kusnir was 32 
years of âge. lie had worked for the défendant company several 
years. Ile was earning from S15 to $17.50 per week, or at least 
$780 per year. It was a self-evident fact on the trial that the arm 
was then useless for labor. There was a différence of opinion as to 
improveinent and recovery. It was for the jury to détermine the ex- 
tent and probable duration of the disability. Courts should be slow 
to interfère with the verdicts of juries in thèse matters, and in attempt- 
ing to regulate them to suit their own notions. It is presumed the 
plaintiff will earn something, but how much is spéculative and con- 
jectural. If not disabled, he would hâve earned $1,500 or over in the 
two years preceding the trial, and considering liis probable duration 
of life, and the reasonably probable continuation and extent of his 
disability, and his earning capacity before and since the shooting, I 
think the verdict not excessive, at least to an extent that will justify 
the court in interfering with the verdict. 

Motion denied. 
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PARKER V. SHERMAN. 

(District Court, D. Vermont November 2î, 1912.) 

Bakkruptcy (§ 184*)— -Action by Trustée — Fkaddtjlent ïransfer of Prop- 

ERTY. 

A sale of a stock of merchaudise by an insolvent iiumediately prior to 
hls bankruptcy held on tlie évidence t'raudnlent and void under Personal 
Property Law New York (Gonsol. Lavvs 1909, o. 41) § 44, relating to tiie 
transfer of soods in bulk, requii'ing prevlous notice to credltors, etc., and 
to render the purdiaser liable for tlielr value to tlie baukrupt's trustée ; 
the baiikrupt having made a preferentlal paynient with the proceeds. 

|Ed. Note. — For other cases, see Bankruptcy, Cent. I>lg. |§ 275-277; 
Bec. Dig. I 1S4.*] 

In Equity. Suit by Nathaniel Parker, trustée in bankruptcy of 
Hugh Owens, against D. C. Sherman. Decree for complainant. 
See, also, 195 Fed. 648. 

S. E. Everts, of Granville, N. Y., for complainant. 
T. W. Moloney, of Rutland, Vt., for défendant. 

MARTIN, District Judge. One Fred W. Allen is, and bas been 
for some years, postmaster in Granville, N. Y. He gave the required 
bonds to the government. Hugh Owens, now in bankruptcy, was as- 
sistant postmaster in the same post office, and a résident of said 
Granville. He was a merchant, and the post office was kept in his 
store. He gave no bonds as such assistant postmaster, and embezzled 
funds belonging to the Post Office Department to the amount of 
$2,800. The said Owens, in the language of some of the witnesses, 
had been in "straitened circumstances" for several years, and it 
was quite generally known in Granville and vicinity that he was not 
able to pay his debts. He was arrested for said embezzlement late 
in the fall of 1910, and was released on bail. On the 9th day of De- 
cember, 1910, said Owens gave said Allen a bill of sale of certain 
furniture, etc., that was exempt from attachment, and also a chat- 
tel mortgage on his store of goods, the purpose of which is herein- 
after set forth. About that time there were several conférences be- 
tween Owens and some of his creditors, notably the officers of both 
of the banks in Granville, as to raising more money. Both Allen and 
Owens consulted counsel before and after the giving of the bill of 
sale and chattel mortgage above mentioned, and on the day foUow- 
ing the last consuhation, and on the 13th of the same December, 
Owens went to Poultney, Vt., and proposed to the défendant Sherman 
to sell him his entire stock of goods. Sherman was a merchant 
dealing in gents' clothing principally. Owens oiïered Sherman his 
goods at 50 per cent, of their cost price. Sherman then told him 
that he would take the goods, if, upon conférence with counsel, he 
found everything to be free of Hens. The défendant went to Gran- 
ville, and consuhed J. B. McMormick, Esq., and then informed Owens, 
at Granville, that he would take the goods on the ternis which he had 
given him, and would come to Granville to work on the inventory 

•For other cases see same topic & | mumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that niglit. Sherman went back to Poultney, stayed in his store until 
about 9 o'clock, then took his clerk, and went back to Granville, and 
worked on the inventory until 1 or 2 o'clock in the morning, and then 
went home to Poultney. He returned the next night and continued 
vvork on the inventory at Granville, and the following night, during 
the night, the goods were removed from Granville, N. Y., to Poultney, 
Vt., and delivered to the possession of the défendant, Sherman. Ini- 
mediately an involuntary pétition in bankruptcy was filed against 
Owens in the Northern District of New York, and in due tinie, to 
wit, February 23, 1911, the complainant in this case was appointed 
trustée of said Hugh Owens' bankrupt estate in the Northern Dis- 
trict of New York, and, after investigating the facts, he brought this 
bill in cbancery. 

The plaintiff claims that the goods were sold in violation of the New 
York statiïte relating to the sale of goods in bulk, a copy of which 
is hereto attaclied.'^ 

'J'he défendant claims that the contract was made in Vermont and 
the goods delivered to the défendant in Vermont, and therefore the 
New York statute does not apply, and that, the goods coming from 
the State of New York, section 5010 of the statutes of Vermont does 
not apply. A copy of the Vermont statute relating to fraudulent 
sales of merchandise is hereto attached.' 

1 Nevr York Statute. 
Sec. 44. Traiisfer of Goods in Bulk. 

(1) The trfinsfer of any ]jortion of a stock of goods, wares or merchandise 
otlierwise tlian in tlie ordiiiary course of trade, in tlie regular and usua) pros- 
ecution of the transfei'rer's business, or tlie transfer of an entire such stock 
In bulk, shall be presunied to be fraudulent and ^■oid as against the creditors 
of the transferrer, unless the proposed trausferree shall, at least tive days 
before the trajisfer, in good faith, make full and explicit inqulry of the traus- 
ferror as to the naines and addresses of each and ail of the creditors of the 
transferrer, and unless sucli transterree shall, at least five days before tlie 
transfer, in good faith notify. or cause to be notified of the proposed trans- 
fer, personally or by registered mail, each of the creditors of the transferrer 
of whoni such transferreo has kuo^^■ledge, or caii with the exercise of reason- 
able diligence aequire knowledge. 

(2) The transferrer shall at least five days before such transfer fnlly and 
truthfuliy answer in writing such transferree's inquiries as to the names and 
addresses of the transferrer's creditors, and if sucli transferrer sliall know- 
Ingly or willfully refuse so to answer or make or deliver, or cause to be made 
or delivered to such trausferree any false or incomplète answer to such in- 
quiries, such traiisferrer shall be deemed guilty of a misdemeanor, and upon 
conviction thercof shall be punished aecordingly. 

(3) Transfers under this section shall include sales, exchanges and assigu- 
ments, but nothing contained in this section shall ajiply to the transfers by 
exeeutors, adniinistrators, receivers, assignées under a voluntary assignment 
for the benefit of creditors, trustée in bankruptcy or by auy public otlicer un- 
der judicial process. 

2 Statute of Vermont. 

Fraudulent Sales of Merchandise. 

Sec. 5010. Régulations. The sale in bulk of any part or the whole of a stock 
of merchandise. otlierwise than in the ordinary course of trade and in the 
regular and usual proseciition of tlie seller's business, shall be fraudulent 
and void as against the creditors of the seller, unless the seller and purcbaser. 
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I findi that, while the price for the goods was agreed upon in Ver- 
mont, it was subject to \vhat the défendant might ascertain as to liens 
thereon by an investigation and consultation with counsel at Granville, 
N. Y., so as a matter of law I find that the contract was concluded 
in New York, and that the New York statute applies. 

The plaintiff further claims that the défendant bought thèse goods 
under such circumstances that he must hâve known, or ought to hâve 
known, that Owens was insolvent, and that such a purchase wouUl 
be, and was, in fact, a préférence and a fraud upon tlîe gênerai cred- 
itors of the bankrupt. The défendant testified that he had no knowl- 
edge of the bankrupt's financial condition, except that he was embar- 
rassed by his défalcation of the post office funds. The évidence on 
the part of the plaintiff shows that the bankrupt and the défendant 
were personal friends, frequently boarding at the same hôtel and 
visiting each other. This évidence is not denied. The défendant 
knew that the said Owens had not sufficient funds at his command 
with which to make good to Allen, the postmaster, the funds that the 
said Owens, as assistant postmaster, had abstracted froni the post 
office funds. The défendant must hâve known that Owens was bank- 
rupt, and I find from thèse circumstances, notwithstanding his déniai, 
that he did know it. Ail the circumstances indicate that he knew of 
the exécution of the lien and chatte! mortgage aforesaid by said Owens 
to said Allen to secure Allen from his liability to the government for 
Owens' embezzlement of the postal funds. He must hâve known that 
there was some reason for changing that arrangement of securing 
Allen to that of a sale of the stock of goods to raise the funds to 
cover the embezzlement. From ail the circumstances I find that the 
défendant entered into this arrangement of purchasing the goods in 
bulk knowing that the said Owens was in a bankrupt condition, and 
that this transaction would resuit in a préférence to Allen over the 
other creditors of said Owens. 

I further find that the lien and mortgage given by Owens to said 
Allen was to secure Allen for his liability to the government for said 
post office funds embezzled by Owens ; that in said transaction this 
liability was treated as an indebtedness by said Owens to said Allen. 
Neither the défendant nor Owens did anything in compliance with 
either the New York statute relating to the sale of goods in bulk, 
or the Vermont statute relating to fraudulent sales of goods. The con- 
tract of sale was a secret, and the goods were removed in the night- 
time, that the matter might be kept a secret until possession was ob- 

at least flve days before the sale, make a full cletailed inventory, showlng the 
quantity and, so far as possible with the exercise of reasoiiable diligence. 
the cost priée to the seller of eaeli article to be included in the sale, and 
nnless the purchaser demands and reçoives from the seller a wrltten list ol' 
the names and addres.ses of the creditors of the seller, with the amount of 
indebtedness due or owing to each and certlfled by the seller, under oath, to 
be, to the best of his knowledge and belief, a fnll, accurate and complète list 
of his creditors and of his indelrtedness, and unless the purchaser, at least 
flve days before taking possession of such nierchandise, or of paying therefor. 
notifies personally or by registered mail, every créditer whose name and ad- 
dress are stated in such list, of the proposed sale and of the priée, terms 
and conditions thereof. 
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tained. The undisputed évidence is that the défendant paid ail that 
the store of goods was worth, and I so find the fact. 

I further find that the défendant paid for this stock of goods with 
his check given to said Owens, and that Owens took the avails of 
said check, and secured a cashier's draft, which went to the govern- 
ment in part payment of said Owens' défalcation. This store of goods 
bought by the défendant comprised substantially the bankrupt's assets. 
His indebtedness exceeded $7,000, besides said défalcation. The ex- 
hibits in the case show that the said Owens was duly adjudged a 
bankrupt in the Northern District of New York. For the exact date 
I refer to the exhibits. The coinplainant was duly appointed trustée 
on February 23, 1911. Said bankruptcy cause is now pending in the 
United States District Court for the Northern District of New York, 
and the proceedings bave been regular and in accordance with the 
provisions of the National Bankruptcy Acts. Said exhibits are refer- 
red to, and made a part of thèse findings of fact. 

The défendant bas disposed of the goods, and put them beyond the 
reach of the court, wherefore the complainant may hâve a decree for 
the value of the goods, with interest. 



In re C.\NÏELO MF(}. CO. 

IVES V. CANTELO MFG. CO. et al. 

(District Coiu-t, D. Maine. December 10, 1912.) 

No. 179. 

1. Baskuuptcy (§ 288*) — Claims — -Deïerminatiox — Trial — Plenaet Suit — 

STTMMARY PROCEISniNGS. 

Wliere a clalm of adverse title to property oî a bankrupt is based ou 
a transfer antedating the bankruptcy proceedings, a plenary suit must 
be brouglit either at lavv or In equity to adjudieate the claim ; but, if It 
is uot based on any transfer prlor to bankruptcy, but the property is in 
the physlcal possession of a third party, or of an agent of the bankrupt, 
or of an officer of a bankrupt coriwratlon, who refused to dellver it to 
the trustée, then the bankruptcy court bas jurlsdlction to compel its de- 
llvery to the trustée In sunimary proceedings. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. I>ig. § 447; Dec. 
Dlg. § 288.*J 

2. Bankruptcy (§ 130* ) —Corporations — Assets — Patents — Ownership. 

Where claimant, after patentlng a métal stepladder, orgaulzed a cor- 
I)oration to manufacture and exploit the invention, reeelving $30,000 of 
its capital stock in considération of an asslgnnient of his rlghts and pat- 
ents to the corporation, his rlghts with référence to the patents there- 
after were inerely those of an ofllcer of the corporation in possession of 
the assets of the corporation, and heuce, on bankruptcy intervenlng, he 
was properly conipelled to transfer such patents to the trustée in suni- 
inary proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 2.''>."i ; 
Dec. Dig. § 130.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of the Can- 
telo Manufacturing Company. On pétition by Howard R. Ives, as 

•For other cases see same toptc & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN BE CANTELO MFG. CO. ISi) 

trustée, against the bankrupt and John S. Cantelo to obtain a transfer 
of certain patents alleged to belong to the corporation. A decree in 
favor of petitioner was rendered by the référée, and Cantelo appUes 
for revjew. Affirmed. 
;See, also, 185 Fed. 276. 

Howard R. Ives, of Portland, Me., pro se. 

George E. Curry, of Boston, Mass., for bankrupt and petitioner for 
review, 

HALE, District Judge. In a summary proceeding in bankruptcy, 
the trustée of the bankrupt estate, by pétition, seeks for an order that 
certain applications for letters patent, owned by the bankrupt corpo- 
ration, and now claimed and held by John S. Cantelo, président of 
the corporation, a director of it, and the owner of a majority of the 
stock of the corporation, be transferred to the trustée as the property 
of the corporation ; and that the title thereof be declared to be in the 
trustée. The matter first came before this court on a demurrer, by 
John S. Cantelo, to the trustee's pétition. The principal contention 
raised by the demurrer was that the patent applications which formed 
the subject of the pétition were not such "property" as was intended 
by the bankrupt law to pass to the bankrupt estate and to vest in the 
trustée in bankruptcy. The court overruled the demurrer. After the 
overruling of the demurrer, the case was submitted to the référée upon 
the pétition, answer, and proofs. A full hearing was had before the 
référée, in which évidence was submitted on both sides. The référée 
makes the f ollowing order : 

"First. That tlie défendant John S. Cantelo in or about the month of Au- 
gust, A. D. 1906, made and duly filed in the Patent Office of the United States 
of America, four certain applications for letters patent upon a certain métal 
.stepladder; that said applications were made, and were at ail times there- 
after held, by said Cantelo solely in trust for and for the beneflt of the de- 
fendant Cantelo Manufacturing Company ; that said applications at ail times 
prior to the flllng of the pétition in bankruptcy against said défendant, Can- 
telo Manufacturing Company, were the property of said Cantelo Manufactur- 
ing Company ; and, said Cantelo Manufacturing Company having been ad- 
judged a bankrupt, and the petitioner Howard R. Ives having been duly ap- 
pointed and qualified trustée of said bankrupt, that the title to said applica- 
tions for letters ijatent bas vested and is now in said Howard R. Ives a.s 
trustée of said bankrupt. 

Second. Said défendant John S. Cantelo Is hereby ordered forthwith t» 
assign, transfer, and convey said applications for letters patent to said Hovi - 
ard R. Ives as trustée, and forthwith to deliver to said trustée any and ail 
receipts, certiflcates or documents relating to said applications for letters pat- 
ent issued to said John S. Cantelo out of the United States Patent Office, and 
now in his possession. 

From this order of the référée, the respondent John S. Cantelo ap- 
peals and asks the court to review the same. 

The respondent says that the court has no jurisdiction. He insists 
that he has an adverse interest in the patent applications in question, 
and that this question between himself and the bankrupt estate can 
be settled only by a plenary suit, either in law or in equity, and cannot 
be reached by this summary proceeding. 

[1] In Babbitt v. Dutcher, 216 U. S. 102, 113, 30 Sup. Ct. 372, m 
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(54 L. Ed. 402, 17 Ann. Cas. 969), in speaking for the Suprême Court, 
Mr. Chief Justice Fuller said : 

"There are two classes of cases arislng nnder the act of 1898 and controUed 
by ditCereut prlnciples. ïhe first class is where there is a clalm of adverse 
title to property of the bankrupt, based upon a transfer antedating the bank- 
ruptcy. The other class is where there is no claim of adverse title based on 
any transfer prior to the baukruptey, but where the property is in the phys- 
ical possession of a third party or of an agent of the bankrupt, or of an 
officer of a bankrupt corporation, who refuses to deliver it to the trustée in 
baukruptey. 

"In the former class of cases a plenary suit must be brought, elther in law 
or in equity, by the trustée, in which the adverse claim of title can be tried 
and adjudicated. 

"In the latter class it is not necessary to bring a plenary suit, but the bauk- 
ruptey court may act summarily and may make an order in a summary pro- 
ceeding for the delivery of the property to the trustée, vvithout the formality 
of a foniial liti^ation. 

"The former class falls within the rullng in the case of Bardes v. Hawarden 
Bank, 178 U. S. 524 [20 Sup. Ct. 1000, 44 L. Ed. 1175], and in the case of 
Ja(iuith V. Rowley, 188 U. S. 620 [23 Sup. Ot. SCO, 47 L. Kd. 020], which hold 
that such a suit can be brought ouly in a court which would hâve had juris- 
dietion of a suit by tlie bankrupt against the adverse elaimant, except where 
the défendant consents to be sued elsewhere. 

"In the latter class of cases a plenary suit is not necessary, but the case 
falls within the rule laid down in Bryan v. Beruheimer, 181 U. S. 188 [21 
Sup. Ct. 557, 45 L. Ed. 814] and Mueller v. Nugeut, 184 U. S. 1 [22 Sup. Ct. 
269, 4(3 L. Kd. 405], which held that the bankruptcy court could act sum- 
marily." 

[2] If, then, John S. Cantelo is an adverse claim.ant in référence 
to the patent applications in question, this court bas no jurisdiction 
to détermine the question before it upon this process. If, bowever, 
John S. Cantelo's claim to and possession of the property in question 
is merely that of an officer and agent of the bankrupt company, and 
not of Cantelo as an individual, then the bankruptcy court may exer- 
cise summary jurisdiction to recover the property. Under the clearly 
stated doctrine of Babbitt v. Dutcher, the officers of a bankrupt com- 
pany, in their capacity as such officers, bave possession of the property 
fof the corporation, are subject to the summary jurisdiction of the 
bankruptcy court, and are not adverse claimants within the meaning 
of the law. The question, then, before this court is whether or not 
the proofs in this case show that the patent applications in question 
were the property of the bankrupt corporation, and not that of Can- 
telo as an individual. And the burden is upon the petitioner, the 
trustée in bankruptcy, to show that the patent applications in question 
were held by Cantelo merely as an officer of the bankrupt corporation; 
so that Cantelo's possession was, in law, the possession of the corpo- 
ration. 

The proofs show that, prior to 1901, John S. Cantelo had invented 
a Steel stepladder, and taken out certain applications for patent; that 
he had promoted a corporation, organized under the Laws of Massa- 
chusetts, to develop the invention. In 1901, he determined to form a 
Maine corporation, and to bave the invention transferred to such cor- 
poration, in considération for stock to be issued to him- Accordingly, 
the Cantelo Manufacturing Company was organized in July, 1901, un- 



IN EE CANTELO MFG. CO. 161 

der the laws of Maine, with a capital stock of $60,000. John S. Can- 
telo was made président, and a director of the company ; Joseph H. 
Avery was made treasurer. There was issued to Cantelo $30,000 of 
the capital stock, in considération for which he assigned ail his rights 
and patents to the corporation. After the corporation was organized, 
Cantelo took charge of its mechanical affairs, and sold a large amount 
of its stock for cash. It seems clear from the testimony that Cantelo 
did not turn over to the treasurer the money realized from such sale 
of stock, but assumed the control and disbursement of this money, 
and used it for the business expenses of the corporation. In his dép- 
osition Cantelo admits having received $9,264 for sale of stock, and 
$1,000 borrowed money, making in ail $10,264, which he paid out in 
the business of the corporation. 

Cantelo now contends that he did no work perfecting the ladder 
while he was in the direct employment of the défendant corporation, 
but that the only work he did for the corporation was in connection 
with the machinery in the factory, and that the improvements on the 
ladder which formed the subject of the four new applications for 
patent did not require any expérimentation, but were evolved by him 
for his own benefit, and were not to be given the company unless he 
was paid for them. Upon a careful examination of ail the proofs in 
the case, I cannot sustain this contention of the respondent. I find 
that, in his examination at the first meeting of creditors, Cantelo made 
statements entirely inconsistent with the proposition which he now ad- 
vances. In that examination he stales distinctly that whatever work 
he did since the organization of the company was done for the com- 
pany. He admits that the company had the whole benefit of his Serv- 
ices, and that a large part of those services were in the line of ex- 
périmentation upon the ladder. The testimony of Mr. Avery, the 
treasurer, shows that, during the six years subséquent to the organiza- 
tion of the corporation, he was familiar with Cantelo's work at the 
factory ; that such work consisted largely in developing the patents and 
experimenting upon the ladder ; that Cantelo told him he was making 
changes in the machinery for the purpose of making improvements 
on the ladder, and that he was taking out additional applications for the 
purpose of keeping up the life of the patents, and that the improve- 
ments were to be for the benefit of the company, and that the expense 
of taking out the applications was paid out of the company's funds. 
It further appears that Cantelo represented to persons to whom he 
was selling stock of the company that ail the interest which Cantelo 
had in the patents, and patent rights, belonged to the company. The 
testimony utterly fails to sustain Cantelo's claim that he was to be paid 
an additional amount for any improvements he might make upon the 
ladder; he had already received one-half of the entire capital stock 
of the corporation as a considération for what he agreed to transfer. 
I think there is much force in the trustee's position that if, having 
acquired one-half of the stock, Cantelo could go ahead, experiment 
upon the company's machinery in the company's factory, ail the time 
charging up his time to the company at $30 per week, and thereby 
evolve improvements on the ladder, and take out patent applications 
201 F.— 11 
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on the improvements and hold the same in his own personal right and 
demand payment from the company therefor, he would thus hâve the 
power of making the original invention which he transferred to the 
company and for which he received half of its stock, of no value ; for 
he vi^ould be able, if the company did not pay him for his new applica- 
tions, to put the ladder in its improved form on the market, and un- 
dersell the company's product, virhich would not be up to the latest 
improvements. Thus he would be able to make the company pay him 
twice for the ladder, to say nothing of making it pay in the meantime 
for ail his time and expense in evolving the improvements. 

Upon ail the proofs in the case, I am satisfied that the applications 
were made and held by Cantelo in trust for the Cantelo Manufactur- 
ing Company; that prior to the filing of the pétition in bankruptcy 
the applications were the property of the company ; and the company 
now having been adjudged a bankrupt, and the petitioner having been 
duly appointed trustée, the title to thèse applications has vested, and 
is now in the trustée of the bankrupt corporation. 

The order of the référée is afïîrmed. 



In re T. 0. BURNETT & CO, 

(District Court, E. D. Tennessee. July 17, 1912.) 

No. 1,253. 

1. Bankkuptct (§ 143*) — Adjudication— Effect—Teansfee of Peopebtt. 

Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (U. S. Comp. St. 1901, 
p. 3424), provides ttiat the act shall not affect the allowance to bankrupts 
of the exemptions prescribed by the state laws in force at the time of the 
filing of the pétition in the state wherein they hâve had their domicile 
for six months or the greater portion thereof Immediately preceding the 
filing of the pétition, and section 70a déclares that the trustée of the bank- 
rupt's estate shall be vested by opération of law with the title of the bank- 
rupt as of the date he was adjudged a bankrupt, except in so far as re- 
lates to property which is exempt, to ail property which prior to the fil- 
ing of the pétition he could by any means transfer or which might haVe 
been levied on and sold under judicial proeess against him. Held that, under 
such sections, the trustée is vested with the bankrupt's title to ail prop- 
erty which either could hâve been transferred, or which might hâve been 
levied on and sold under Judicial proeess, except property exempt to the 
bankrupt under the laws of the state. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 228, 224; Dec. Dig. § 143.*] 

2. Bankruptcy (§ 143*) — Title of Trustée— Property Not Subject to Levt. 

Under Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (U. S. Comp. 
St. 1901, p. 3451), providing that the bankrupt's trustée shall be vested 
by opération of law with the bankrupt's title to ail nonexempt propert.v 
which prior to the filing of the pétition he could by any means hâve trans- 
ferred, or which might hâve been levied ou and sold under judicial proeess 
against him, the mère fact that property which is not exempt undér the 
state law could not hâve been levied on and sold at the date of the ad- 
judication would not prevent the bankrupt's title from passing to the trus- 
tée If the bankrupt by any means could hâve transferred the title. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. || 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. § 143.*] 

*For otber cases see same toptc & S nvmbek in Dec. * Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. Bankbtjptct (§ 396*) — "Exemptions"— State Laws. 

Shannon's Code Tenn. | 4764, provides that a levy may be made on a 
growlng crop, but net until November 15th after the erop is matured, and 
then only subject to the landlord's lien, if any, but, if the crop owner ab- 
sconds, conceals himself, or leaves the country, an attachaient or exécu- 
tion may be levied on the standing crop at any time. Helê that, since an 
exemption is deflned to be a right given by law to a debtor to retain a por- 
tion of bis property without its being llable to exécution at the suit of a 
créditer or to a distress for rent, such section does not render a debtor's 
interest in a growing crop exempt property, and lienee a bankrupt was not 
entitled to hâve it set aside to him as property exempt uiider tlie state 
law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ e.jO-eeS, 670 ; 
Dec. Dig. § 396.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2579-2581.] 

4. Bankruptcy (§ 143*) — Assets— Propekty Passijn^g to Trustée— Geowixg 

Crop. 

Since a bankrupt's interest in a growing crop in Tennessee is not ex- 
empt property, but is an interest which he may sell or mortgage prior to 
the time of levy, it constitutes property passing to the trustée on adjudi- 
cation as provided by Banl;r. Act July 1, 1S98, c. 541, § 70a, 30 Stat. 565 
(U. S. Oomp. St. 1901, p. 3451). 

[Ed. Note.— For other cases, see Banlcruptev, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224; Dec. Dig. § 143.*] 

In Bankruptcy. In the matter of banlcruptev proceedings of T. C. 
Burnett & Co. The référée denied the bankrupt's application to set 
aside his interest in a wheat crop as an exemption, and he filed a péti- 
tion for review. Affirmed. 

McCanless & Coleman, of Morristown, Tenn., for bankrupt. 
E. R. Taylor and Holloway & Hickey, ail of Morristown, Tenn., 
for trustée. 

SANFORD, District Judge. An involuntary pétition in bank- 
ruptcy was filed against the défendant T. C. Burnett, individually and 
trading under the name of T. C. Burnett & Co., on April 27, 1912, 
and he was adjudged a bankrupt thereunder on May 15, 1912. He 
subsequently filed his schedules in which he claimed as exempt a one- 
half undivided interest in a growing wheat crop on certain lands. 
The trustée in bankruptcy having refused to set aside this interest in 
the wheat crop as an exemption, and the bankrupt having excepted to 
his action, the Référée in Bankruptcy entered an order sustaining the 
trustee's action in refusing to set aside this interest in the wheat crop 
as an exemption, and overruling the bankrupt's exceptions thereto. 
The bankrupt thereupon filed a pétition for the review of this order 
of the Référée. 

[1, 2] Section 6 of the Bankruptcy Act provides that the Act "shall 
not afifect the allowance to bankrupts of the exemptions which are 
prescribed by the State laws in force at the time of the filing of the 
pétition in the State wherein they hâve had their domicile for the six 
months or the greater portion thereof immediately preceding the filing 
of the pétition." Section 70a provides that the trustée of the bank- 
rupt's estate shall "be vested by opération of law with the title of the 

•For other cases see same topic & % numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bankrupt, as of the date he was adjudged a bankrupt, except in so far 
as it is to property which is exempt, to ail * * * (5) property 
which prior to the filing of the pétition he could by any means hâve 
transferred or which might hâve been levied upon and sold under 
judicial process against him." 

Clearly under thèse two sections the trustée is vested with the bank- 
rupt's title to ail property which either could hâve transferred or 
which might hâve been levied upon and sold under judicial process, 
except property exempt to the bankrupt under the laws of the State. 
And if the property is not so exempt under the State laws, then mani- 
festly, under section 70, the mère fact that the property could not 
hâve been levied upon and sold at the date of the adjudication would 
not prevent the bankrupt's title from passing to the trustée if it were 
propelrty which the bankrupt could by any means hâve transferred, 
the language of this provision being in the alternative form. The 
statement in Smalley v. Laugenour, 196 U. S. 93, 97, 25 Sup. Ct. 216, 
217 (49 L. Ed. 400), that if "exempt property" under the State stat- 
ute is not subject to levy and sale under those statutes it cannot be 
made to respond under the Act of Congress, is not in conflict with 
this view, as it does not refer to property which is merely not subject 
to levy and sale, but to "exempt property" which is not subject to 
levy and sale. 

The question to be determined in this case, then, is whether or not 
the bankrupt's interest in the growing wheat crop was exempt prop- 
erty under the laws of Tennessee. Whether this exemption is to be 
determined as of the date the pétition in bankruptcy was filed or as 
of the date of the adjudication in bankruptcy, as to which there lias 
been a conflict of opinion, as appears from 1 Loveland on Bankruptcy 
{4th Ed.) § 416, p. 863, and the cases therein cited, is, in the présent 
case, immaterial, since the status of the property, so far as this ex- 
emption is concerned, was the same at thèse two dates. 

[3] The bankrupt claims that this interest in the growing crop was 
exempt property when the adjudication vi^as made, under the provi- 
sions of section 3036 of the Code of Tennessee (Shan. § 4764), which 
reads as f ollows : 

"A levy may be made upon a g-rowiug crop, but not uotil the fifteenth of 
Xovember after sueli crop is inatured, and then ouly subject to the landlord's 
lien, if any. If. however, the owner of the crop absconds, conceals himself. or 
leaves the country, an attachment or exécution uiay be levied on a stai2.ding 
crop at any tinie." 

His contention is, that as this pétition in bankruptcy was filed and 
the adjudication made before the fifteenth of November after the crop 
matured, such growing crop was then "exempt property" within the 
meaning of the Tennessee Code and the provisions of the Bankruptcy 
Act. 

After careful considération, however, I am constrained to conclude 
that the efifect of this Code provision was not to render the bankrupt's 
intere,st in this growing crop "exempt property" either at the time 
the pétition was filed or the adjudication made, but merely to post- 
pone the creditors' right to levy thereon after the fifteenth day of 



IN KE T. C. BUKNETT & CO. 1()5 

November, wheii, by the plain terms of the Code provision, it became 
subject to levy as at common law. This provision of the Code rec- 
ognizes the common law right to levy upon a growing crop, but post- 
pones its exercise. Edwards v. Thompson, 85 Tenn. 720, 721, 4 S. 
W. 913, 4 Am. St. Rep. 807. And see Williamson v. Steele, 3 Lea 
(Tenn.) 527, 31 Am. Rep. 652. Such récognition and postponement 
of the creditors' common law right to levy upon a growing crop is, 
however, in my opinion, not équivalent to an exemption of such crop 
in the hands of the debtor, within the meaning of the exemption laws. 
No intention is shown on the part of the législature to permanently set 
a])art such growing crop as an exemption to the owner. On the con- 
trary the very Code provision in question expressly makes the prop- 
erty subject to levy after a specified date. The plain purpose of this 
provision is evidently, as its language indicates, to protect the crop 
from levy until time has been allowed for its maturit}', and after such 
date to subject it to levy as other property of the debtor. This pro- 
vision as to the postponement of the levy is not included in any of the 
sections of the Code of '^l'ennessee relating to exemptions ; and no 
provision creatir;g an exemption in a growing crop a])pears in chapter 
4, tit. 2, pt. 2 of the Code relating to exemptions. See In re. Moore 
(D. C.) 173 Fed. 679. However, an essential feature of the exemp- 
tion of property is that it shall be permanently exempt in the debtor's 
hands from seizure by bis creditors under judicial process. In 1 
Bouvier's Law Dict. (15th Ed.) 631, an exemption is defined as "the 
right given by law to a debtor to retain a portion of his property with- 
out its being liable to exécution at the suit of a créditer, or to a dis- 
tress for rent." In Taylor v. Winnie, 59 Kan. 16, 51 Pac. 890, 68 
Am. St. Rep. 339. it is said that: "As has frequently been declared, 
exempt property is something towards which the eye of the creditor 
need never be turned." y\nd in the very définition of "exemption" 
contained in 18 Cyc. 1374, upon which the bankrupt relies, it is de- 
scribed as "a privilège or immunity allowed by law to a judgment 
debtor by which he may hold property to a certain amount or certain 
classes of property, free from ail liability to levy and sale, on exé- 
cution, attachment or other process issued in pursuance of and for 
the satisfaction of money judgment." And since, as I view it, it is 
essential to the exemption of property that it shall be permanently 
exempt from seizure by creditors in satisfaction of their judgments, 
it follows that the mère postponement for a limited period of the right 
to levy upon property, with an express récognition of the right to levy 
thereon after such period of postponement has passed, cannot be re- 
garded, in my opinion, as équivalent to the statutory setting apart of 
the property as exempt. 

I therefore conclude that while, at the date the pétition was filed 
and the adjudication in bankruptcy made, the bankrupt's interest in 
this growing crop was not subject to levy and sale, it was nevertheless 
not property "exempt" to the bankrupt under the Tennessee statute. 

[4] It is furthermore well settîed in Tennessee that the owner's 
interest in a growing crop is one which he may sell or mortgage prior 
to the time that a levy is made upon it in accordance with the provi- 



166 201 FEDERAL KEPOUÏEH 

sions of the section of the Code in question. Butler v. Hill, 1 Baxt. 
(Tenn.) 375; Polk v. Poster, 7 Baxt. (Tenn.) 98, 100; Williamson v. 
Steele, 3 I.ea (Tenn.) 527, 529, 31 Am. Rep. 652; Edwards v. Thomp- 
son, supra, 85 Tenn. at page 721, 4 S. W. 913, 4 Am. 'St. Rep. 807; 
Layman v. Denton (Tenn. Ch. App.) 42 S. W. 153. It therefore fol- 
lows that, not being exempt property, and being property which the 
bankrupt could hâve transferred at the time the pétition was filed and 
the adjudication in bankruptcy made, title thereto must be hekl to 
liave passed to the trustée under the provisions of section 70 of the 
Bankrupt Act. 

Finding therefore no error in the order of the Référée overruhng 
the bankrupt's exception to the trustee's report refusing to set aside 
to the bankrupt as exempt his one-half interest in this grovving crop, 
the order of the Référée will be in ail things confirmed, and the bank- 
rupt's pétition to review dismissed at his costs. 



In re SCHWARTZ & CO. 
(District Court, S. D. New York. Septeiuber, 1912.) 

1. Bakkrl'Ptcy (§ 407*) — Disciiarge—Credit— False Statemext— Statement 

SiGNED BT Managing Agent of Pabtnersiiip. 

Where tbe maiiîijrer of a bankrupt firm, îictiu}? witliln the seope of liis 
autliorlty, signed a false statemeiit of tlie firm's asset.s and liabilities and 
delivered the same to a commercial ageney and ereditors, to obtain crédit, 
sucli statemeut was available to bar a disebarge of the partners. 

[Ed. Note.— For other cases, see Bankruptcv, Cent. Dig. §§ 729-7:51, 73T, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*J 

2. Bankrtjptcy (§ 407*) — Partneeship—Discharge— False Sïatements. 

Where the managing agent of a bankrupt lirm, acting within the seope 
of his authority, made a false statemeut in writing of the bankrupt flrm's 
assets and liabilities, It was couclusive against the riglit of one of ,the 
partners to a diseharge, thougli she was an old lady who took no part in 
the management of the business, but iiitrusted her interest to her son, 
who acted as the flrm's managei-. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

3. Bankbuptcy (§ 408*) — Bankrupt Firm— Concealment of Assets— Pre- 

suMPTiON or Shrinkage. 

Where statements of the flnancial condition of a bankrupt firm were 
false and a large part of the property and assets alleged to hâve been 
owned by the firm never in fact existed, the u.sual presumptions arising 
from a large shrinkage or dlsappearance of assets within a short period 
could not avail. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dig. § 408.*] 

4. Bankruptcy (§ 407*) — Discharge— Refusal to Answeb Questions. 

Where a bankrupt on his examination refused to answer materlal ques- 
tions, relying on privilège, such élection was sufficlent to bar his discharge, 
tliough he subsequeiitly answered the questions ou the hearlng of speeifi- 
catious of objections to his discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761; Dec. Dig. § 407.*] 

•For other cases see same topic & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



IN EE SCHWABTZ & CO. 167 

5. BAKKRnPTCY (§ -408*) — DisciiARGE— Grounds— False Oath. 

Where banknipts scheduled as a créditer the estate o£ the deceased hus- 
liand of one of the meinbers of the flrm to enable such estate to share In 
the dividends, they were guilty of knowingly and fraudulently making a 
fîilse oath which was sufllcient to bar their discharge. 

flLd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 
750, 762, 70;! ; Dec. Dig. § 408.*] 

In Bankriiptcy. In the matter of bankruptcy proceedings of 
Schwartz & Co. On a motion to confirm a référée 's report recom- 
mending that the discharge be denied. Report confirmed, and dis- 
charge denied. 

The following is the report of Référée Dexter : 

I flnd and report the facts as follows : 

On November 10, 1910, a pétition in involuntary bankruptcy was filed by G. 
Reiss & Bro. and others against Augusta Schwartz and Emanuel M. Schwartz, 
Individually and as members of the flrm of A. Schwartz & Oc. and Clarence 
S. Houghton, Esq., was appointed receiver. Adjudication was ordered on con- 
sent of the bankrupts on November 25, 1910. Schedules were flled January 3, 
1911, and at a flrst meeting of creditors held January 30, 1911, Mr. Houghton 
was elected trustée. 

Objections to the bankrupts' discharge were filed by Lewis Frank & Sons, 
creditors, containing 37 specitications charging various offenses. 

It is unnecessary to consider them seriatim. Nine spécifications were aban- 
doned (Nos. 1, 14, 15, 18, 21, 22, 28, 29, 30). The remalning spécifications group 
themselves in five classes : 

(1) Obtaining money or property on crédit from Lewis Frank & Sons and 
sundry others upoii a false written statement (^os. 2, 3, 4). 

(2) Concealing assets in failing to account for the déficit between their 
assets and liabilities (Nos. 5 to 11, inclusive). 

(3) Refusai to answer certain material questions approved by the court 
(No. 16). 

(4) False oath in relation to the proceedings in bankruptcy (Nos. 17, 19, 20, 
23, 31, 32, 38). 

(5) Destruction of certain books of account (No. 24) and failure to keep 
proper books (Nos. 25, 26, 27). 

The bankrupts were a mother and son engagea in the business of manufac- 
turing shirts under the name of "Crlterion Shirt Company, A. Schwartz & Co., 
proprietors." The mother was an old lady, and took no part in the manage- 
ment. She Intrusted her interests entirely first to her husband, and, on hls 
death, to another son, Samuel D. Schwartz, who died since thèse proceed- 
ings were begun. The mother and son lived together and paid their joint ex- 
penses by wlthdrawals from the business. Samuel, though not a partner in 
name, was practieally so in fact. He slgned checks, contracts, leases, and 
other papers in the name of the flrm, frequently slgning his brother's name, E. 
M. Schwartz, without any indication to show that he dld so per procuration. 
He was the manager of the business, opened the mail, attended to the corre- 
spondence, checked crédits, had charge of the manufacturing, and generally 
ail "inside" business. He had an indetermlnate share of the profits for his 
compensation. He was regarded by his mother as her spécial représentative 
and silent partner (spécifications, pp. 31, 32). 

The schedules verifled by Augusta and Emanuel Schwartz set forth assets 
of $10,755 and liabilities of $40,111. Emanuel Schwartz had no individual lia- 
bilities or assets. Augusta Schwartz had liabilities of $826, and assets con- 
sisting of furniture claimed to be exempt for $285. 

1. False Statements. 

[1] Five statements purporting to show the flnanclal condition of A. 
Schwartz & Co. were shown to hâve been issued in the name of the flrm and 

'For otber cases see aame topic & § numbeb in Dec. & Âm. Digs. 13(17 ta date, & Rep'r Indexes 
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to have beeii signed in the flrm name. The bankrupt Euianuel Schwartz de- 
nied that he had signed thèse statements or had authorized aiiy oue to do so. 
At his first examhiatiou under section 21a of tlie Bankruptcy Act (Act July 
1, 1808, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3430]) before the com- 
missiouer he refused to answer any questions concerniug statements or iu 
whose handwriting they were on the grouud that his answers niight incriaii- 
nate him. At tliat time his hrother Samuel was liviug. Subsequently, after his 
brother's death, he testlfled that the statements were in his brother's liand- 
writing, and were signed by his brother in tlie banl^rupts' name, without au- 
thority and without their iinowledge. I hâve no doiibt from the testimony 
that Samuel Schwartz did sign and issue thèse statements, and that he did so 
withiu the scope of his authority as agent and manager for the tirm. It Is 
uunecessary to consider the el'fect of thèse statements given to Bradstreets or 
other ereditors, as it is in évidence that the statemeut (]<:xhibit G) was delivered 
directly to Lewis Frank & Sons by Emanuel Schwartz for the purpose of 
obtaining crédit, and that his flrm obtained merchandise on crédit from Frank 
to the amount of ,^181.80 (page 106). This statenient showed a net worth of 
over !p28,0<)0, according to inventory of July 15, 1910. The liankrupt admitted 
it to be absolutely false (page 20), and it was niaterially false as a matter of 
fact. The merchandise was overvalued. The ontstanding accounts had been 
hypothecated, and there was no inventory taken on July 15. 1910, as there 
had been a fire and the goods were destroyed or badly injured. 

[2] The bankrupts should be held liable for the act of their agent, especially 
in view of the participation of tiie bankrupt liniannel in the Frank transac- 
tion. Bradner v. Strang, 89 N. Y. 300. afïirmed 114 IJ. S. 555, 5 Siip. Ct. 1038, 
29 L. Ed. 248; In re Reed (D. C. 0kl.) 26 A m. Bankr. Rep. 28G, 191 Fed. 
920 ; In re Berry (D. C. N. Y.) 15 Am. Bankr. Kep. 360, 362, 146 Fed. 625, 77 
C. C. A. 161. 

I do not think the rule announced in Re Dresser (I>. C. N. Y.) 13 Am. Bankr. 
Rep. 616, 144 Fed. 318. affirmed 16 Am. Bankr. Rep. 561, 146 Fed. 383, 76 C. 
0. A. 655, and in Hardie v. Swafford (C. C. A. Fifth Cir.) 21 Am. Bankr. 
Rep. 457, 165 Fed. 588, 91 C. C. A. 426, 20 L. R. A. (N. S.) 785, is at variauce 
witli the foregoing conclusion. 

In those cases an innocent partner was graided his discharge wliich was de- 
nied to the other partner who had made a false statement. Those cases were 
pecullar in their facts, and tlie equities were strongly in favor of the innocent 
partner. No such facts appear hère, for Emanuel liimself actively participated 
in tlie fraud and shared in tlie proceeds. 

I fiiid and report that speciflcation No. 4 is sustained. 

2. Concealment of Assets. 

[3] There is no satisfactory évidence showing that the bankrupts hâve ac- 
tually concealed assets. The usual presuniptions arising from a large shriiik- 
age or disappearance of assets within a short period canuot avait hère, for the 
reason that the major promise of an actual net worth at a preceding date Is 
wanting. It is shown that the statements of financial condition were false. 
Hence the assets, based on that presumptlon, hâve not disappeared, for they 
never in fact existed. 

Various losses and expenses stated in tlie évidence niiglit account for the 
shrinkage, but at ail events the évidence is not sufflcient to sustaiu the speci- 
tications, Nos. 5 to 11, inclusive. 

3. Refusai to Answer. 

[4] On the examinatiori under section 2la the bankrupt refused to answer 
certain material facts as to the signature on the flnaiicial statements and 
the authority of Samuel Schwartz to sign the flrm name on the ground that 
it would incriiuinate hini. The questions were material and the bankrupt 
.shonla hâve answered. Instead of answering, be asserted his privilège. He 
therefore made an élection whicb will bar his discharge. In re Dresser (D. 
V. K. Y.) r.i Ain. Bankr. Rep. 616. 636. 144 Fed. 318, affirmed 16 Am. Bankr. 
Rep. 561, 146 Fed. 38:i. 76 C. C. A. 655. 

It is immaterial that subse(iuently lie answered the questions upon the hear- 
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ing on spécifications. In tlie nieautlme Samuel liad dled. and it was safer 
then for tlie baukruiit to place the blanie on hls deceased brotlit'r, who could 
not be ealled by the eredltors to contra diet liini. In re Weinreb (0. C. A. 
Second Clr.) 18 Ani. Bankr. Kep. .'{.ST, 15;5 Fed. 36."., S2 C. C. A. i;il>. 
I flnd and report that spécification 10 is snstalned. 

4. False Oaths. 

[5] Varions nilsstateuients in tlie testimony of the bankrupts are niade the 
basis of charges that they hâve Icnowlngly and fraudulently made false oaths 
In this proceeding. ïhe only specitlcation unUer thls head of sufficient defl- 
ulteness to discnss is No. 17. 

The estate of David Schwartz appears as a ereditor in the schedules in the 
amonnt of .$4,300. The only basis for such a claim arises ont of the payment 
of certain llfe Insurance policles to the bankrupt Augusta Sehwartz, the widow 
of David, in the year 1909. Some of this mouey appears to hâve been Invested 
by the widow in the business. If so, it should be deemed to hâve been an in- 
vestnient by the widow in her partnership business, and postponed to the 
elaims of other eredltors. It could not, in any event, be owing to the estate 
of David Sehwartz, for the inoneys were paid direct to the widow, as such. 
There appears to hâve been a will, but it was not probated, and seems to hâve 
been destroyed by the widow. 

I think that this clalm was Improperly scheduled wlth intent to enable Au- 
gusta Sehwartz to share in any di^idend, and that it was not a bona fide In- 
debtedness of the flrm. I find and report that spécification No. 17 is sus- 
taiued. 

5. Destruction of Eooks, etc. 

There is no évidence tendlng to show that books and records were destroyed 
wlth fraudulent intent, or that the flrm failed to keep the usual and proper 
books of accounts. 

I find that thèse spécifications Nos. 25, 2G, and 27 are not siistained. 

Conclusions. 

For the reasons ahove assigned I reeonimend tliat the discharge of Augusta 
Sehwartz and Emanuel Sehwartz should be denled. 

Harry L,. Herzog, of New York City, for objecting ereditor. 
Reiss & Reiss, of New York City, for bankrupts. 

HOUGH, District Judge. On the notice of motion filed herewith 
report confirmée; discharge denied on Mr. Dexter's opinion. 



In re LIPMAN. 

(District Court, D. New Jersey. December 21, 1912.) 

1. Bankruptoy (§ lie*) — Bankeupt Act — Collection of Assets — Statuteb 
— Construction. 

Bankruptcy Act July 1, 1S98, c. 541, § 2.3b, .30 Stat. 552 (U. S, Coni]». 
St. 1901, p. 3431), llmiting the jurlsdictlon of the bankruptcy court over 
eontroversies relating to the collection, etc., of bankrupts' estâtes referred 
to in section 2, cl. 7, relates only to sults brought by the trustée, and does 
not restrict the right of recelvers or trustées to malntain or défend their 
possession of goods seized as those of the bankrupt in the bankruptcy 
court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. 5 116.*] 
•For other cases see sam& topic & § nuuber In Dec. & Am. Digs. 1907 to <ate, & Rep'r Indexes 
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2. BANKBrPTCT (I 293*)— Courts — Ancillaey Jurisdiction, 

Aneillary .iurisdlctlon in bankruptcy is exercised to ald th.e court of 
primary jurisdictlon to collect the estâtes of liaukrupts and to dlstrlbute 
them among those entltled tliereto. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 411, 417; 
Dec. Dig. § 293.*] 

3. Bankbupicy (§ 116*) — Bankbuptct Court — Jurisdicuon — Ancillary 

PROCEEOIKGS — ÏITLE TO PrOPEKTY SEIZEB — DeTEBMIK ATION. 

Where property alleged to hâve been conveyed by a bankrupt In fraud 
of credltors was yielded by the buyer to an ancillary recelver, wlietlier 
willlngly or unwllUngly, it thereby came Into the possession of the court 
exercisiug ancillary jurisdictlon In bankruptcy, whleh acqulred jurisdlc- 
tion to détermine the rights of the buyer and grant complète relief. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 116.*] 

4. Courts (§ 37*) — Jurisdiction — Denial — Estoppel. 

Where an ancillary recelver of a bankrupt obtaîned possession of goods 
alleged to hâve been fraudulently transferred by the bankrurtt, the buyer, 
by petitionlng the court for a dlscovery from the recelver of hls right 
to take the goods, and for the return thereof to her, estopped herself to 
challenge the eourt's jurisdiction over her person, even though such juris- 
dictlon depended on her consent or aequiescence. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 147-151; Dec. 
Dlg. § 37.*] 

5. Bankruptcy (S 184*) — "Sales in Bulk" — Statutes. 

The bankrupt's main business was wholesallng merchandise In Phila- 
delphia, but ho also carried on a single retail business in a town in New 
Jersey. Such stock embraced ail the property that the bankrupt had In 
New Jersey and ail that he had in the retail business anywhere. Wlthln 
four months prior to bankruptcy he sold the entlre stock in bulk to hls 
slster, wlthout maidng any atterapt to comply with 2 N. J. Comp. St. 1910, 
p. 2622, regulatlng sales in bulk. HeUl, that such transfer was a 'Inilk 
sale" wlthln the act, though not a transfer of the bankrupt's main busi- 
ness, and, though not ipso facto void, was voidable at the Instance of 
creditors Injured or affecte<l thereby. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277 ; 
Dec. Dig. § 184.*] 

0. Bankruptcy (§ 17<S*) — Tkansi-'ers — Fraud — Sale in Bui.k. 

Facts attonding a sale of a retail business owned by a bankrupt to hls 
slster wlthin four months prior to bankruptcy, wlthout any attempt to 
conii»ly with 2 N. J. Coni]). St. 1910, p. 2622, regulating sales in bulk, 
held to sustalu a finding that it was fvaudulent as to creditors. 

\Faï. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 264-274, 
283, 284; Dec. Dig. § 178.*] 

In Bankruptcy. In tlie matter of bankru[Jtcy [Droceedings against 
Abe Lipman. On pétition of Annie Solotist for an order requiring 
an ancillary receiver to surrender certain goods, wares, and merchan- 
dise purchased by her from the bankrupt, or that she be permitted 
to commence an action against such receiver to replevin the same. 
The pétition having been referred to a master who reported in favor 
of dismissal thereof, petitioner brings exceptions. Overruled. 

John H. Backes, of Trenton, N. J., for excei^tant. 
Bertram D. Rearick, of Philadelphia, Pa., opposed. 

•For other cases see same topic & § ncmbee in Dec. & Aro. Dlgs. 1907 to date, & Rep'r Indexes 
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RELIvSTAB, District Judge. On November 2, 1911, a pétition in 
bankruptcy was filed against Abe Lipman, in the United States Dis- 
trict Court for the Eastern District of Pennsylvania. On November 
8th that court appointed Herman O. Hark receiver of said estate; 
and on December 1 Ith, this court, on the pétition of such receiver, ap- 
pointed John G. Hughes "ancillary receiver to take charge of the 
assets of the above-named alleged bankrupt within the jurisdiction 
of this court and to préserve and dispose ci the same as this court 
may hereafter order." 

In his pétition seeking such appointment, the receiver alleged, inter 
alia, that Lipman, a few days prior to the filing of the pétition in 
bankruptcy, being the ovimer of a certain store at Pleasantville in this 
district, vi'here he was conducting business in the name of the United 
Cut Price Dry Goods Stores Company, transferred the same to his 
sister, Mrs. A. Solotist, but that he still continued to exercise con- 
trol over it; that he (the receiver) expected to prove that such trans- 
fer was intended to defraud the creditors of the bankrupt; that the 
contents of such store, consisting of fixtures, dry goods, and notions 
of the probable value of $4,000, were about to be sold by said bank- 
rupt; and that it was absolutely necessary for the préservation of 
such assets for the benefit of such creditors that an ancillary receiver 
be appointed. 

On December 15th, said Annie Solotist presented a pétition to this 
court, alleging, inter alia, that she was a résident of New Jersey andi 
the owner of said store and the stock of merchandise, having pur- 
chased them from the bankrupt on October 20, 1911, for the sum of 
$4,000 ; that the said ancillary receiver had taken it out of her posses- 
sion without authority in law, but under the color of his office; that 
such conduct was illégal, and prevented her from carrying on her 
lawf ul occupation ; that she purchased said merchandise in good faith 
for her own use, without being aware that said bankrupt was in 
financial difficulty, and in no wise to defraud his creditors; that said 
bankrupt in no wise exercised ownership or control of said merchan- 
dise or business ; and that she controlled and managed the same for 
her own use. Her prayers are : 

"That the said John G. Hughes, ancillary receiver, may diseover by what 
right he has taken into his possession goods, wares, and merchandise o( yonr 
petitioner, and of the premises wherein the same are contained; that the 
said ancillary receiver may be ordered to surrender the same to your peti- 
tioner ; or that your petitioner hâve leave to commence her action against 
the said ancillary receiver to replevin the same." 

In the answer to Mrs. Solotist's pétition, filed December 18, 1911, 
the ancillary receiver, in addition to putting in issue many of the allé- 
gations of the pétition, in substance, alleged that on the date he took 
possession (December 12th) he found such petitioner and the bank- 
rupt in possession; that, upon notifying them of his appointment as 
ancillary receiver and his demand for possession, they withdrew from 
the said store and surrendered possession thereof to him. 

Upon a référence of the issues raised by such pétition and answer, 
and the taking of considérable testimony, the spécial master found 
that such transfer was made with intent to defraud creditors, and 
that the petitioner was not a purchaser in good faith for a présent 
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fair considération, and recomniended that the pétition be dismissed. 
To this report Annie Solotist, tlie petitioner, has filed a number of 
exceptions, which may be summarized iinder two heads : First, want 
of jurisdiction of the court of bankruptcy to try the title of the prop- 
erty; and, second, tliat the transfer of such property was bona fide, 
and vested a good title in such exceptant. 

As to lack of jurisdiction: The exceptant insists that she is an 
adverse claimant in possession and not subject to the summary ju- 
risdiction of the bankruptcy court. By the ]jankruptcy Act, § 2 (as 
amended by Act June 25, 1910, c. 412, §§ 1, 2, 36 Stat. 838, 839 [U. 
S. Comp. St. Supp. 1911, p. 1491]), the bankruptcy courts are em- 
powered to (clause 3) appoint receivers to take charge of the prop- 
erty of bankrupts whenever absolutely necessary for its préservation ; 
(clause 6) bring in additional persons in the bankruptcy proceedings 
when necessary for the complète détermination of a matter in con- 
troversy ; (clause 7) cause such estâtes to be collected and détermine 
controversies in relation thereto, except as by the act otherwise pro- 
vided; (clause 15) make such orders, issue such process, and enter 
such judgments in addition to those specifically provided for as may 
be necessary for the enforcement of the provisions of this act; and 
(clause 20) exercise ancillary jurisdiction over persons or property 
within tlieir respective territorial limits in aid of a receiver or trustée 
appointed in any bankruptcy proceedings pending in any other court 
of bankruptcy. 

[1] Section 23b of the act invoked to sustain exceptant's conten- 
tion, and which limits to some extent the jurisdiction of the bankruptcy 
court over controversies relating to the collection, etc., of estâtes 
of bankrupts referred to in section 2, cl. 7, of the act, relates only 
to suifs brought by the trustées, and has no restrictive effect on the 
right of receivers (or trustées for that matter) to maintain or défend 
their possession of goods seized as those of the bankrupt. Bryan 
V. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814; Whit- 
ney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; 
Murphy V. John Hofman Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 L. 
Ed. 327. 

[2] Ancillary jurisdiction is exercised for the purpose of aiding 
the court of primary jurisdiction to coUect the estâtes of bankrupts 
and distribute them among those entitled thereto. The following of 
property transferred within four months of the institution of bank- 
ruptcy proceedings in sucTi circumstances as suggest the probability of 
an effort to defraud creditors, and the taking charge of it though in 
the possession of third parties claiming title thereto, when it may be 
donc peaceably, or failing that, to insure by proper restraining order, 
its production when wanted, is necessary if the beneficent purposes 
of the bankruptcy act are to be achieved. 

[3] When such property is obtained, whether willingly or reluc- 
tantly yielded, it is in the possession of the court exercising such an- 
cillary jurisdiction, and that court, by its very possession, draws to 
itself the power to détermine the interests therein of ail parties mak- 
ing claim thereto, and it becomes its duty to so détermine and grant 
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complète relief, that further litigation in regard thereto may be 
avoided. Fidelity Trust Co. v. Gaskell (C. C. A.) 195 Fed. 865 ; In 
re Rochford, 124 Fed. 182, 59 C. C. A. 388; In re Leeds Woolen 
Mills (D. C.) 129 Fed. 922 ; In re Moody (D. C.) 131 Fed. 525. . 

[4] Whether the goods were in the possession of the bankrupt 
or th° petitioner at the time they were taken by the ancillary re- 
ceivci , and whether they were voluntarily surrendered, or were force- 
ably taken by the receîver (not raised by her pétition), are disputed 
questions of fact that need not be decided. The court having un- 
doubted jurisdiction of the subject-matter of the controversy, it fol- 
lows that by petitioning this court for a discovery from the receiver 
of his right to take such goods, and for the return thereof toher, the 
petitioner is estopped from challenging the court's jurisdiction over 
her person, even if its jurisdiction in that respect depended upon her 
consent or acquiescence. 

As to the bona fides of such transaction: This involves the applica- 
tion of the test contained in section 67e of the Bankruptcy Act and 
the State laws adopted by it. This section nullifies ail conveyances 
of any part of the bankrupt's property made vvithin four months of 
the filing of the pétition in bankruptcy with the intent to hinder, de- 
lay, or defraud any of his creditors "except as to purchasers in good 
faith and for a présent fair considération." It also nullifies ail con- 
veyances made by him within the same period while insolvent, which 
under the state laws are nuU and void, as against his creditors. 

[5] The act of New Jersey entitled "An act to prohibit sales of 
merchandise in bulk in fraud of creditors" (P. L. 1907, p. 570; 2 
Comp. St. N. J. p. 2622), thus brought into opération by such section, 
déclares : 

"Sec. 1. The sale in bulk of the wliole or a large part of the stock of mer- 
chandise and flxtures, or merchandise or fixtures, otherwise than In the ordi- 
nary course of trade, and in the regular and usual prosecution of the seller's 
business, shall be void as against the creditors of the seller, unless the pur- 
chaser shall, in good faith and for the purpose of giving the notice herein 
required, make inquiry of the seller and receive from him a list in writing 
of the names and places of résidence or business of and Indebtedness to each 
and ail of such creditors, and unless the purchaser shall, at least ilve days 
before the consummation of the sale, give Personal notice of said proposed sale 
to each of the creditors of the seller as appearing on sald list, or use reason- 
able diligence to cause Personal notice to be glven to them, or shall deposit 
In the mail a registered letter of notice, postage prepaid, addressed to each 
of the seller's said creditors at his post office address, aceording to the wrlt- 
ten information furnished; provided, however, that no proceedings at law or 
equity shall be brought against the purchaser to invalidate any such voidable 
sale after the expiration of ninety days from the consummation thereof." 

The petitioner admits that she did not make the inquiries or give 
the notices to the creditors of the seller, required by the New Jersey 
act. It is contended, however, on the part of the petitioner, that as 
the bankrupt's main business, which he carried on in Philadelphia, was 
wholesale, while that carried on by him at Pleasantville was retail, and 
as such sale embraced only his retail business, such transfer was not 
a "bulk sale" within the meaning of such act; that "the statute con- 
demns bulk sales only when the bulk sale involves the business en- 
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terprise or plant of the vendor, and does not relate to instances where 
only a part of one's business is sold in bulk." The statute, however, 
in terms, provides otherwise. It comprehends sales of "a large part 
of the stock * * * otherwise than in the ordinary course of trade 
and in the regular and usual prosecution of the seller's business." 

The stock of marchandise in the Pleasantville store embraced ail 
that the bankrupt had in this state, and ail that he had in the retail 
business anywhere. The entire stock in such store was sold in bulk, 
and the sale was obviously not in the ordinary course of the bank- 
rupt's trade or business. This sale, while not ipso facto void, was 
voidable at the instance of the creditors injured or affected thereby. 
Dickinson v. Harbison, 7^ N. J. Law, 97, 72 Atl. 941. 

[6] The circumstances attending the transfer of this store show a 
purpose on the part of both the bankrupt and his sister, the peti- 
tioner, to defraud his creditors. The finding of the master that this 
transfer of the store by the bankrupt to his sister, Mrs. Solotist, was 
but a prêteuse and with intent and purpose on the part of the bank- 
rupt to hinder, delay and defraud his creditors, and that Mrs. Solotist 
was not a purchaser in good faith and for a présent fair considération, 
is fully justified by the évidence in this case. The exécution of the 
bill of sale and the notes representing a part of the considération, and 
of the mortgage to secure such notes, the obtaining and depositing of 
the moneys to pay such considération, the giving of the check to meet 
the cash payment required in such sale, the subséquent purchase of 
such notes from a third party to whom the bankrupt had transferred 
them, and the giving and cashing of checks therefor, relied upon as 
indications of a bona fide sale, are, in the light shed thereon by un- 
impeached and crédible testimony, but the means selected by thèse 
fraud doers to carry out their fraudulent scheme. 

The transfer of the merchandise in the Pleasantville store was 
contrived and consummated in fraud of the bankrupt's creditors, and 
is within the inhibition of section 67e of the bankruptcy act, and is 
void as against such creditors. 

The exceptions to the master's findings are overruled, and the péti- 
tion is dismissed, with costs to be taxed. 



J. S. WINSLOW & CO. V. SUSQUEHANNA COAL CO. et al. 

(District Court, D. Maine. December 10, 1912.) 

No. 199. 

Collision (§ 71*) — Vessel Dbagging Anchor — Collision with Anchobed 
Vessbl. 

ïhe large coal barge Occidental, Ught, ancliored In Bcston Harbor dur- 
ing a high wind at night, dragged her anchors, and after some bours 
drifted against the barge Sliamokin, anchored a quarter of a mile to 
leeward, causing ber to also drag her anchor, and tbe two drifted untll 
they came into collision with a scbooner a quarter of a mile further on. 
Beléj on the évidence, that the Occidental was in fault for failing to keep 

•For other cases see same topic & % numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a proper anchor watch, it appearing that, if lier anehor chains had been 
paid out to a proper lengtli when she commenced dragging, they would 
hâve held her, and that she then had sufflcient room to swing. Held, 
further, that under the eireumstances the Shamokln did not anchor so 
near the Occidental as to give her a foui berth, and that neither the 
Shamokin nor the schooner was in fault. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. 
Dig. § 71.*] 

In Admiralty. Suit for collision by J. S. Winslow & Co., owners of 
the schooner Jane Pabner, against the Susquehanna Coal Company, 
owner of the barge Shamokin, and the Seaboard Transportation Com- 
pany, owner of the barge Occidental. Decree against the SeaboardI 
Transportation Company. 

Benjamin Thompson, of Portland, Me., for libelant. 

Burlingham, Montgomery & Beecher, of New York, N. Y., for Sus- 
quehanna Coal Co. 

Blodgett, Jones & Burnham, of Boston, Mass., for Seaboard Transp. 
Co. 

HALE, District Judge. This libel is brought by the owners of the 
schooner Jane Palmer to recover damages sustained by that schooner 
by reason of a collision with the barge Occidental, owned by the Sea- 
board Transportation Company, and the barge Shamokin, owned by 
the Susquehanna Coal Company. The Jane Palmer is a five-masted 
schooner, 325 feet long, 49 feet beam, having a depth of hold of 22 
feet. She is of the burden of 3,138 gross tons. At the time of the 
collision she had on board a cargo of 4,600 tons of coal, and was 
drawing 29 feet. She arrived in Boston Harbor about 4 o'clock on the 
afternoon of Tuesday, January 2, 1912, and came to anchor inside of 
Deer Island Light. She anchored upon the regular anchorage ground 
where there was abundant sea room ail about her. She anchored with 
her port anchor. This anchor weighed about 4i/^ tons, and carried 
from 110 to 120 fathoms of chain. At the time of anchoring there 
were about 45 fathoms of chain paid out. An hour later 15 fathoms 
more were paid out. As she lay at anchorage, she had 8 or 9 feet of 
freeboard amidships. She remained at her anchorage until after the 
collision. 

The Occidental is a barge of 1,424 tons burden, 210 feet in length, 
39.9 feet beam. Her draft when loaded is 24.6 feet. When light, as 
she was at the time in question, her draft was 11.6 feet, and she then 
had about 24 feet of freeboard amidships, and 26.5 feet at the bow. 
Having discharged a cargo of coal in Boston on January 4, 1912, she 
was towed from Mystic wharf by one of the T wharf steam tugs, and 
then taken in tow by the steam collier William Chisholm, and towed 
out as far as the Lightship. By reason of the unfavorable weather 
she was towed back and anchored, about half past 10 in the forenoon, 
about midway between Deer Island and Governors Island ; the place of 
anchorage being selected by the master of the Chisholm. The barge 
dropped her starboard anchor. About 35 fathoms of chain were given 
her. She had in ail 120 fathoms on each cable. At the time the Oc- 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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cidental came to anchor, the steamer Charles F. Mayer and two barges 
were anchored aboi:t a mile to the eastward. The schooner Jane Pal- 
mer was anchored off the Occidental's starboard quarter, at least a half 
mile to the southeast. There were no vessels lying between the Occi- 
dental and the Palmer. 

The Shamokin is a barge of 829 tons burden, emijloved in the coast- 
wise business, carrying coal. She is 193 feet long, 32.2 feet beam, 13.7 
feet depth of hold. She arrived in Boston Harbor about half past 10 
o'clock in the evening of January 4, 1912, in tow of the steam tug 
Paoli. She then had on board 4,700 empty barrels, and was drawing 
5.5 feet, with 9 or 10 feet freeboard. She came to anchor nearly on 
a line between Governors Island and Deer Island Lighthouse, about 
half way between the schooner Jane Palmer and the Occidental. lier 
starboard anchor was dropped, and about 45 fathoms of chain were 
paid out. When she dropped back on her chain, lier captain thought 
she was about a quarter of a mile from the Jane Palmer, and about 
the same distance from the Occidental. The starboard anchor weighed 
5,100 pounds, and the port anchor 1,650 pounds. The barge had 90 
fathoms on her starboard chain, and 65 fathoms on her port chain. 

On the following day, Friday, January 5th, ovving to weather condi- 
tions, none of the vessels left their anchorage. During the latter part 
of the day the wind, which had been strong from the northwest, in- 
creased. During Friday night the Occidental dragged down, so that 
her stern came in contact with the Shamokin's stem. After she cleared 
the Shamokin's stem, she lay across the Shamokin's bow for a short 
time. While the two barges were in that position, both of them started 
to drag. Very soon the Occidental dropped down along the starboard 
side of the Shamokin. The two barges were made fast together. They 
then <lragged down towards the Palmer, until between 6 and 7 o'clock 
in the morning of Saturday, January 6th, when they >vere about 200 to 
3C0 feet from the Palmer. As the tide began to flood, the Palmer swung 
to the northward and westward, so that her port side came in contact 
with the starboard side of the Shamokin. The barges were then lashed 
to the schooner with their anchors and chains still out to windward. 
The vessels remained in this position until about 11 o'clock of the same 
forenoon, when the Palmer began to swing with the ebb tide. The 
lines between the schooner and barges parted; and, as the barges 
swung clear, the Shamokin's port quarter and stern did further dam- 
age to the schooner. 

It is clear, then, that, the barge Occidental having driven upon a 
vessel at anchor, a prima facie case is made out against her. It is for 
her to show affirmatively that the drifting was due to some cause other 
than her own fault. The Lincoln, Fed. Cas. No. 8354; The Louisiana, 
3 Wall. 164, 18 L. Ed. 85. 

The Occidental contends in argument that the disaster was caused 
by vis major. This contention is not, however, set up in its answer, nor 
supported by its proofs. A fresh gale was blowing; but the whole tes- 
timony fails to sustain the contention of the Occidental that her drag- 
ging was caused by inévitable accident. The whole weight of évidence 
is to the effect that there was nothing, so far as the wind and sea were 
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concernée!, that would cause vessels to drag, provided tliey had suit- 
able ground tackle, and were properly looked after. There is some 
testimony that on the night in question a fishing schooner dragged; 
but none of the large vessels, anchored in this locality, dragged. The 
Jane Palmer rode securely at a single anchor. 

The Occidental contends that the in jury was occasioned by the 
Shamokin coming to anchor in a dangerous proximity to her, thereby 
giving her a foui berth. It is urged that the Occidental did not bave 
room enough to maneuver in, or to pay out chain suffîcient to prevent 
dragging; that her dragging did not cause the injury; that she had 
plenty more scope of chain which she could bave paid out, but was so 
close to the Shamokin that it was impossible to pay out more chain 
without danger of collision; that, before the collision, she dragged 
probably not more than her length ; that such dragging was almost im- 
perceptible; that, when her captain let go her second anchor at six 
o'clock in the evening, he paid out chain as the wind increased, and 
as he found it necessary, to overcome the tendency to drag; but that 
this paying out of the chain brought him nearer and nearer to the 
Shamokin ; that it was the part of prudence, under the circumstances, 
for him to pay out only so much chain as was from time to time de- 
manded; that with the Shamokin so near he had to exercise great 
care in paying out bis chain. It is urged that the Shamokin had at 
the time the two barges came together five fathoms of chain left which 
slie had not paid out; and that, if she had paid out this remaining 
chain, the Occidental could bave paid out five fathoms more of her 
chain, and that this would bave been sufficient to prevent the two barges 
from coming together. With référence to the seamanship of the Oc- 
ci. iental, it appears from testimony in her behalf that on the night of 
the injury the captain anticipated giving bis vessel a second anchor. 
After 6 o'clock in the evening it breezed up, and continued to breeze 
up tmtil the two barges came together. At 6:15 he dropped his port 
anchor, and paid out 15 fathoms of chain, and slacked out 15 fathoms 
more on the starboard chain. At 10 o'clock in the evening he gave her 
15 fathoms more on each chain; and, as the wind increased af ter mid- 
nitjht, he gave her 15 fathoms more on each chain. At the time he 
foulecl the Shamokin he had 45 fathoms on the port anchor, and about 
80 fathoms on the starboard. He says that he was not on deck ail the 
time during the night, but was "in and out." Up to 12 o'clock a deck 
hand, Smato, was the only man acting as anchor watch; and he was 
in and out of the pilot house. At midnight he was relieved by Chius. 
The testimony of Chius is not such as to satisfy the court that he was 
of much value in that position. Although an old man, Capt. Smith was 
apparently the only man on board, other than the steward, with ex- 
périence sufficient to be of value as an anchor watch ; and he was on 
deck only a portion of the time during the latter part of the night 
when his vessel dragged. The Occidental was high out of water ; and 
with the gale increasing it was imperative that great care should be 
exercised in keeping a proper anchor watch, to look out for her ; for 
the danger was apparent that, if she dragged, she would come near 
the Shamokin, and this danger was ail the greater if she was so near 
201 F.— 12 
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the other barge as the testimony in her behalf places lier. The évidence 
shows that her ground tackle was sufficient, if she had been properly 
watched, and if sufficient scope of chain had been paid out at the prop- 
er time. It seems clear that a compétent anchor watch would hâve 
promptly discovered that the barge was dragging, and would hâve thus 
enabled those in charge to give sufficient scope to her chains to check 
her dragging before she reached the Shamokin. The failure to hâve 
a compétent watch was the chief cause of her dragging down upon the 
Shamokin. By such dragging down she fouled the Shamokin, and 
broke out her anchors. Her port chain fouled the Shamokin's port 
anchor in such a way as to lessen the holding power of the ground 
tackle. I cannot sustain the contention that the injury was caused by 
reason of the Shamokin having anchored too near the Occidental. The 
distance betVk'een the two barges must hâve been about a quarter of 
a mile. The Occidental, then, could hâve paid out the whole of her 
120 fathoms of chain, and yet kept clear of the Shamokin, even though 
the Shamokin did not pay out any chain. And the proofs lead me to 
believe that the Shamokin was also paying out chain ; so that the Oc- 
cidental must hâve dragged more than 720 feet. In order to do this, 
she must hâve been dragging, without anybody on the barge having 
knowledge of it. If there had been a proper anchor watch, who sea- 
sonably observed that she did not hâve sufficient scope of chain, she 
could hâve readily paid out at least 25 fathoms more chain without 
endangering the barge, or getting into close quarters with the Sham- 
okin. After the two barges were lashed together, their further drag- 
ging could hâve been prevented by giving more scope to the chains of 
the Occidental. This was a reasonable précaution to adopt. And, 
as the barges were then a quarter of a mile from the schooner, there 
was time for her to adopt this précaution. I am of the opinion that 
the Occidental has not met the burden of showing that the collision be- 
tween the two barges is accounted for by the fact that the Shamokin 
anchored so near the Occidental that, in paying out chain, the Occi- 
dental was set down upon the Shamokin. After the Occidental fouled 
the other barge, those in charge of the Occidental were in fault still 
further, in that they did not promptly pay out sufficient chain to pre- 
vent the barges dragging into the locality where the flood tide would 
necessarily set the Palmer. 

The Occidental charges the Shamokin with the initial négligence in 
the case, in that she anchored so close to the Occidental as to give 
her a foui berth, and prevented her from paying out sufficient chain 
to hold her. In considering the alleged fault of the Shamokin, I may 
find it convenient to restate some of the proofs to which I hâve ad- 
verted in passing upon the fault of the Occidental. When the Sham- 
okin anchored on Thursday night, January 4th, she found the Oc- 
cidental and the schooner already at anchor. The testimony leads me 
to believe that they were lying rather more than a half a mile apart, 
that the Shamokin anchored at a point half way between the barge 
and the schooner, so that she was not far from a quarter of a mile 
distant from each vessel. In The Lincoln, Fed. Cas. No. 8,354, Judge 
John Lowell referred to the case of The Volcano, 2 W. Rob. Adm. 
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337, in which Dr. Lushington, with the advice of the Trinity Masters, 
pronounced a steamer to be negligently moored when she had taken 
her berth at two cable lengths, or 240 fathoms to the windward of the 
injured vessel. He refers to another case in which the Trinity Mas- 
ters pronounced it bad seamanship to anchor so near another vessel, 
directly ahead or directly astern, that in case of striking adrift there 
would not be room to bring up and sheer the drifting ship, without 
danger of collision. Judge Lowell also cites The Julia M. Hallock, 
Fed. Cas. No. 7,579, in which Judge Sprague held that 125 fathoms to 
leeward was ample distance under the circumstances, and upon the 
nautical testimony of the case. Each case must be decided upon its 
own circumstances, and upon the nautical conditions prevailing. Un- 
der the conditions in this case, I cannot hold that the Shamokin an- 
chored so near the other barge as to give her a foui berth. Upon 
an examination of the proofs, if we assume that the Occidental paid 
out ail the chain which she claims to hâve paid out, it is clear that 
there still must hâve been some distance left between the two barges, 
and that it was the dragging of the Occidental's anchors which brought 
the two barges together. It is undisputed testimony that the Shamokin 
was paying out her chain while the other barge was drifting down 
upon her. Until at the time of their coming together, there were 
only 5 fathoms left on her starboard anchor, which carried 90 fathoms. 
I am satisfied that the Shamokin had dropped back nearly as far 
on her chains as the Occidental had dropped back on her chains. I 
hâve tried to give full weight to ail the proofs in the case upon this 
point, and I do not find that there was any maneuver which the Sham- 
okin could hâve made which would hâve prevented the tv/o barges 
coming together. The testimony on her part is that her captain and 
steward were on deck, and that they did ail that could be donc. I 
find nothing in any of the proofs, or in the circumstances of the case, 
to controvert this contention of the Shamokin. The fact that, after 
the two barges came together, they both dragged, does not impute 
fault to the Shamokin. It is not strange that the anchors of the Sham- 
okin were unable to hold her with the Occidental lying across her 
stern. I find that the Shamokin is not chargeable with any fault which 
contributed to the collision with the schooner. 

On the part of the Occidental, it is also urged that the schooner 
Jane Palmer was herself at fault, and that by proper seamanship she 
might hâve avoided the injury. It is urged that she could hâve been 
moved by the use of her head sails out of the way of the barges, and 
thus could hâve escaped injury, in view of the fact that she had abun- 
dance of time to maneuver, while the two barges were gradually com- 
ing down upon her in almost a straight course from 2 o'clock to 7 
o'clock on Saturday morning. The Occidental offered some testimony 
tending to show that it was practicable for those in charge of the 
Palmer to heave in on her port chain a sufficient amount to break 
her anchor out and enable her to drag down far ertough to carry her 
completely out of the path of the barges, and that then, by paying 
out her chain, they could hâve readily picked her up again, and that 
this was a feasible and practicable maneuver, that it could hâve read- 



180 201 FEDERAL REPORTER 

ily been accompli slied, even with her one anchor eut, but that it is 
also true that she had a second anchor which could hâve been used, 
if it had been necessary, in order to hold her after she had dragged 
out of the way of the barges. On the part of the schooner, the mate 
testifies that, "if he had hove the schooner ahead her length or more, 
it would not hâve cleared the barges." He says, too, that it would 
hâve been pretty dangerous "to heave ahead the length of the ves- 
sel and drop another anchor while it was blowing a hving gale." It 
requires very Httle testimony to convince me that to shorten up her 
chain in a gale of wind, under the circumstances in which the Jane 
Palmer was placed, would hâve been a maneuver involving great dan- 
ger. I do not think it necessary to discuss in détail ail the expédients 
which the Occidental now advances as proper maneuvers for the 
Jane Palmer to adopt while the barges were drifting down upon her 
in order to escape the threatening danger. No one of the théories 
now ofïered in behalf of the Occidental was suggested by her master, 
or by the master of the Shamokin, at the time of the injury. I do 
not see how any maneuver which would hâve stood the test of prac- 
tical seamanship could hâve safely been made by the schooner. The 
testimony leads me to believe that she was competently manned, that 
she maintained a diligent watch throughout the night in question, 
and that everything was done by her which could reasonably hâve been 
donc to avoid injury. I am of the opinion that the schooner was free 
from fault. 

Let a decree be entered for the libelant against the Seaboard Trans- 
portation Company, with costs. Fritz H. Jordan may be appointed 
assessor. The libel against the Susquehanna Coal Company is dis- 
œissed, with costs. 



In re BEIIKMAN et al. 

(District Court, D. Massachu.setts. April 11, 1001.) 

No. 3,266. 

Bankkuptct (§ 302*)— Proceedino by Trustee^I'etition — Certainty. 

A court of bankruptey, in tlie exercise of its équitable povvers, will not 
comiiel a respondent to answer a pétition or bill which dld not state a 
cause of action with reasouable certainty, but the petitioner wUl be given 
leave to amend within a specifled tlme. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 456, 457; 
Dec. Dig. § 302.*] 

In Bankruptey. In the matter of bankruptey proceedings of Jacob 
Berkman and others. On pétition of Samuel Ô. Reinstein, trustée, 
to recover certain alleged withheld property. Pétition held fatally de- 
fective for uncertainty. 

A. K. Cohen, of Boston, Mass., for bankrupt. 
Samuel O. Reinstein, of Boston, Mass., pro se. 
J. J. Silverman, of Boston, Mass., for créditer. 

•For other cases see same toplc & i number In Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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LOWÊLL, District Judge. In this case the jurisdiction of the court 
is consented to. To the trustee's pétition, a paper in the form of a 
demurrer has been filed. As was said in Re Mullen (D. C.) 101 Fed. 
413, it is doubted if a demurrer be appHcable to a summary pétition 
in bankruptcy Hl<e this. By spécial leave of the court, howfever, the 
case has been heard on the question of law at this time, before the 
référée has had an opportunity to hear the facts and pass upon them. 

The trustee's amended pétition in this case may be taken to allège, 
though not very clearly, that the bankrupt had some interest in real 
estate before his adjudication, and that, with fraudulent intent, he 
failed to enter this interest upon his schedule ; that one Lynch, who 
was in some undescribed way his trustée, at his request, gave a lease 
of this real estate to one Ginsberg at a rent less by $600 than its fair 
letting vaUie; that in conséquence of this réduction Ginsberg entered 
into a contract with the bankrupt, by which he agreed to pay the bank- 
rupt for services to be rendered by the latter. Thèse services, the 
trustée allèges, were of little or no value; the real considération of the 
payment which Ginsberg agreed to make having been the réduction in 
rent aforesaid. Thereafter Ginsberg broke his contract, and, as the 
resuit of arbitration, agreed to pay $1,100 to Berkman as damages for 
the breach, which sum the trustée seeks to recover by his pétition. 

If the sum to be paid by Ginsberg to Berkman, nominally for Berk- 
man's services, but really for rent of Berkman's premises, had been 
paid to Berkman, he might, by bill in equity, be compelled to turn over 
the money so received to the trustée in bankruptcy ; but the alléga- 
tions in tîie pétition are so vague, and so much irrelevant matter is 
therein contained, that I am not able, after a careful reading, to ascer- 
tain its fair meaning. Equity will not compel a défendant to answer 
a bill, nor will a court of bankruptcy in the exercise of its équitable 
power compel a respondent to answer a pétition in bankruptcy, where 
bill or pétition fails to state the cause of action with reasonable cer- 
tainty. 

The petitioner has leave to amend his pétition at any time within 
one week from this date. If the pétition is not by that time amended 
so as to state a cause of action, it wiill thereupon be dismissed. 
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G. RICORDI & CO. V. MASON et al. 
(Circuit Court, S. D. New York. December 4, 1911.) 

COPTBIGHTS (§ 60*)— INFBINGEMENT. 

A booklet entitled "Opéra Stories," by wliich the author sought to glve 
a mère fragmeutary and superflelal idea of the plot and charaeters of 
varions opéras, each scène belug covered by a single paragrapU and 
taken from descriptions otber than the opéras themselves, was not an 
infringement of the copyrights on the librettos. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 56; Dec. 
Dlg. § 60.*] 

In Equity. Bill by G. Ricordi & Co. against Henry L. Mason and 
others. On motion for preliminary injunction. Denied. 
See, also, 201 Fed. 184. 

Nathan Burkan, of New York City, for complainant. 

Edwards, Sager & Wooster, of New York City, and Browne & 
Woodworth, of Boston, Mass. (Alexander P. Browne, of Boston, 
Mass., of counsel), for défendant Mason. 

COXE, Circuit Judge. The complainant, as the owner of copyrights 
in the opéras "Germania" and "Iris," seeks to restrain the défendants 
from publishing a book called "Opéra Stories" which, it asserts, is 
an infringement of its copyrights. 

"Germania" covers 46 printed pages and is divided into three acts. 
The "story" of this opéra as printed by the défendants covers a little 
more than half a page, each act being described in a paragraph con- 
taining about 100 words. The entire situation will be made plain by 
reproducing the défendants' statement of the first act: 

"Act I — Prologue. 

"Scène, a mlll near Nuremburg. Students, disguised as mlllers, are plot- 
ting and wrltlng pamphlets. The police arrive; but thelr coming bas been 
heard of so that when they enter wheels are turnlng and ail are busy. Still 
they make some arrests, among others, Carlo Wofms. Frederico Loewe, hls 
Intimate friend, is gone to the wars and bas entrusted to hlm the care of 
his affianced Ricke. Worms, forgetful of duty and friendship, falls passlon- 
ately in love wlth Rlcke who succumbs to hls overtures. She upbraids hlm, 
however, and Frederico shortly returns." 

"Iris" need not be discussed, as the légal questions presented are 
identical in each opéra. 

It will be observed that the quotation above given is neither an 
opéra, nor, strictly speaking, the story of an opéra. The reader gets 
a vague, fragmentary and superfîcial idea of the plot and of the char- 
aeters. One reading it might acquire sufficient information to enable 
him to décide whether or not he wishes to attend the opéra. If he 
were attracted by so commonplace a plot as that disclosed in the first 
act he would probably attend, otherwise he would remain at home. I 
am unable to perceive how such an indeterminate statement infringes 
the copyright of the opéra. It does not use the author's language, 
it does not appropriate his ideas and it does not reproduce his char- 
aeters. Indeed, it appears from the défendants' aiïidavits that the 
author of the "story" did not prépare it from the copyrighted opéra 

*For other cases see same toplc & § kvmeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"but from a description Ihereof found in a newspaper. It gives just 
enough information to put the reader upon inquiry, precisely as the 
syllabus of a law report, the review of a book or the description of 
a painting induces the reader to examine further. 

It is generally supposed that the proprietors of opéras are interested 
in having them made popular by widespread advertising; but if the 
doctrine contended for by the complainant is followed to its logical 
conclusion, the newspaper reporter and the literary and musical critic 
cannot make their observations public without subjecting the pub- 
lishers of newspapers and periodicals to suits for infringement. If 
such "stories" as are involved in this action are prohibited, it will be 
exceedingly difficult to draw the line of démarcation between legiti- 
mate and illegitimate criticism. It is easy to imagine instances where 
the complainant's contention will make unlawful the published state- 
ment of the plot of a drama, the thème of a novel or the review of a 
history. 

It might even lead to the ludicrous resuit of condemning as an in- 
fringer the writer who publishes a laudatory notice of a picture or a 
poem. The historian who describes the charge of the cuirassiers at 
Friedland will hardly expect to be sued by the owner of the copy- 
right covering Meissonier's great painting — "1807." The editor who 
reports the departure of "the captains and the kings" and the disper- 
sion of the navy after a Jubilee célébration will probably be astonished 
if accused of infringing "The Recessional." 

It is said that the same rule should be applied to a copyright as to 
a patent for a machine. If this proposition be granted, it does net 
aid the complainant. 

No one, for instance, inf ringes a claim for a machine unless he uses 
a similar machine operating in substantially the same manner and 
producing a like resuit by the same or équivalent means. A model 
of a machine incapable of producing any practical resuit does not 
infringe any more than the brief synopsis of an opéra infringes the 
author's copyright. In the one case the property protected is the 
right to make, use and vend the machine, in the other it is the right 
to publish, reproduce in other forms and sell the opéra. Neither the 
model of the machine nor the synopsis of the opéra interfères with 
any of thèse rights. 

If this case involved an ahridgment as that word is ordinarily un- 
derstood, I should be inclined to take a différent view of this motion. 
The défendants' "story," however, is not such an abridgment. The 
abridgments which hâve been condemned by the courts involve color- 
able shortening of the original text, where immaterial incidents are 
omitted and voluminous dissertations are eut down, but where the 
characters, the plot, the language and the ideas of the author are 
pirated. 

In the case at bar none of thèse wrongs has been committed. On 
the contrary, the advertising which the opéra has received by thus 
calling the attention of the public to it cannot fail to hâve a benefàcial 
effect upon the "market" of the owner of the copyright. 

I hâve been unable to find an authority which goes to the extent 
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contended for by the complainant. Tlie most favorable view for the 
complainant is that the question is involved in doubt and in such a case 
a preliminarj' injunction should not issue. 
The motion is denied. 



G. rUCORDI & 00. V. MASON. 

(District Court, S. D. Nfw Yorli. Octul)er 31, 1012.) 

Copyrights (§ 60*) — Infringement — Opéras — "Make Any Other Vehsioîj 
Thereof." 

Copyritïlit Act Mardi 4, 1909, c. ;'.20, § 1, 35 Stiit. 1075 (U. S. Coiiip. St. 
Supp. 1911, p. 3472), gives to tlie owner of a copyright tlie exclusive riglit 
to translate the copyriglited work into otlier laiign.'iges or di.ilects, or 
to iiiiike any other version thereof, if it be a literary work, etc. HcM, 
that the words "nuike any other version thereof" were not to be, strlctly 
construed, so as to Include mère abridgments or versions of copyrlghted 
idays and opéras, and henoe a booklet, givlng a niere fragnientary de- 
scription of the varions scènes of opéras, and entitled "Opéra Stories," 
not taken from the librettos, was not an infringement of the copyrights 
on the librettos. 

[Ed. Note. — For other cases, see Copyriglits, Cent. Dig. § 56; Dec. 
Dig. § GO.*] 

In Equity. Suit by G. Ricordi & Co. against Henry I^. Mason. Bill 
dismissed. 

Nathan Burkan, of New York City, for complainant. 
George F. Lewis, of New York City (Alexander P. Brown, of coun- 
sel), for défendant. 

HAZEL, District Judge. This is an action to enjoin the défendant 
from publishing and selling nondramatic versions of the copyrighted 
opéras "Germania" and "Iris," owned by the complainant, and to re- 
cover damages and obtain an accounting of the proiîts realized by the 
défendant from the sale of said versions in a publication entitled 
"Opéra Stories." There is no dispute of fact, and the question in- 
volved is solely one of statutory construction. 

A motion heretofore made by complainant for a preliminary in- 
junction was denied by Judge Coxe, who assigned his reasons there- 
for in an interesting opinion, which is published in 201 Fed. 182, 
which counsel hâve submitted to me. My own views, as intimated 
on the trial, that the versions of the opéras contained in the defend- 
ant's publication are not an infringement of complainant's copyrighted 
librettos or their English translations, are clearly confirmed by Judge 
Coxe's décision. Although section 1 of the Copyright Act, which went 
into effect July 1, 1909 (Act March 4, 1909, c. 320, 35 Stat. 1075 [U. 
S. Comp. St. Supp. 1911, p. 1472]), in broad terms gives complainant 
the exclusive right "to translate the copyrighted work into other lan- 
guages or dialects, or make any other version thereof," etc., still the 
summing up of a libretto by merely outlining the plot or thème, de- 
tailing the incidents in such a way as to give in the fewest words pos- 

•For other cases see same topic & % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sible the so-called story, as was donc by the défendant with the opéras 
"Germania" and "Iris," does not constitute the making of such a ver- 
sion tiiereof as was in the contemplation of Congress when the copy- 
right statute was enacted. 

A literal définition of the words "make any other version thereof" 
would not only include the defendant's publication, but also the news- 
paper publication, after performance, of any reviews or criticisms, 
even when written by reporters invited by the owner of the play to 
witness the production. The publication of abridgments or versions 
of the play or opéra being permitted to the newspapers, it makes 
no diflference that another, without dialogue or stage directions, em- 
bodies practically the same information in a salable booklet. Indeed, 
the proofs show that the information as to the thème or plot of the 
opéras in question was not taken by défendant from complainant's 
copyrighted librettos, but that the version of "Germania" was derived 
from a newspaper, and that of "Iris" from a German publication. Of 
course, if the defendant's stories consisted of mère modifications of 
the copyrighted works, or abridgments thereof, reproducing portions 
of the dialogue, words, or phrases, the scènes, and characters, a différ- 
ent question would be presented. 

As the proofs stand, however, I am convinced, as was Judge Coxe 
on the motion for preliminary injunction, that the defendant's "Opéra 
Stories" is not an invasion of the copyrights secured to the complain- 
ant by statute or an interférence therewith. 

A decree may be entered dismissing ihe bill, with costs. 



riANSKORD v. STOXE-OKDKAN-WELLS CO. 

(District Court, J). Montana. Deeember 21, 1912.) 

No. 290. 

1. Stipulations (§ 5*)- — Extension of Time to Answer — Opération. 

A stipulation extencTlng the time to answer under the laws of Montana 
is operative proprio vigore without an order of court. 

TEd. Note. — For other ca.ses, see Stipulations, Cent. Dig. § 4; Dec. Dig. 
§ 5.*J 

2. Removai. of Causes (§ 79*) — Time — Time to Answer — "Requibed." 

The Word '•re(iuired," as iised in the lîemoval Act (Act March 3, 1875. 
c. 137, IS Stat. 470 I.IT. S. Conip. Ht 1901, p. 509]). providing that the 
pétition and bond must be served and tiled l>efore the expiration of the 
tinie défendant is retiuired to answer, bas référence to the tiiue when de- 
fendant to avoid any default must nK-essarily answer or plead to the 
coniplalnt, and lience, where defendant's time to answer was extended by 
stipulation, a pétition and bond for removai filed before the expiration 
of the time to answer as extended was in time. 

[Ed. Note. — For other cases, see Keuioval of Causes, Cent. Dig. §§ 135, 
1S6, 139-MO; Dec. Dig. § 79.* 

For other définitions, see Words. and Phrases, vol. 7, pp. 6122-6125.] 

3. Removal of Causes (§ 84*) — Notice— Sufficiency. 

A notice of intention to remove a cause to the fédéral court, reciting 
that défendant on the day the notice was dated would file in the state 



•For other cases see same topic & § numbek in Dec. & Am. Digs 1907 to date, & Rep'r Indexes 
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court a pétition for and bond on removal, copies of ail of which were 
served before fiUng and filed on the date specified, was svifficient; tbo 
notice being only required to advise plaintiff that the suit and ail futiire 
proceedings tlierein were about to be transferred to another tribunal, and 
to enable tiim to scrutinize the sufflciency of the pétition aud bond. 

[Ed. Note. — For other cases, see Removal of Cau.ses, Cent. Dig. § ICI ; 
Dec. Dig. § 84.*] 

4. Bkmoval op Causes (§ 95*)^PKocEEniNc.s to Effeci Removal — B''ilixg of 
Pétition and Bond. 

Mère filing in the state court of a sufiicient pétition aud bond to re- 
move the cause to the fédéral court divests the state court's juri.sdictiou, 
and vests jurisdiction in the fédéral court, without hearuig or other or- 
der by the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 204, 
205 ; Dec. Dig. § 95.*] 

Action by William A. Hansford agaiiist the vStone-Ordean-Wells 
Company. On motion to romand case to the state court. Denied. 

Nichols & Wilson, of Bilîings, Mont., for plaintiff. 
J. H. Johnston, of Bilîings, Mont., for défendant. 

BOURQUIN, District Judge. This suit was removed hither foi- 
diverse citizen,ship. and plaintiff moves to remand (1) for that removal 
was not timely ; (2) for that the statutory notice of contemplated re- 
moval is insufficient. 

It appears that on September 28, 1912, summons froni the state 
court was served on défendant. On October 17, 1912, and one day 
before défendant was recjuired to answer or plead to the complaint, 
the parties by counsel stipulated and agreed in writing that day fîled 
in the state court that défendant could hâve to and including October 
28, 1912, within which to appear and dcmur, answer, or plead to the 
comi)laint. October 26, 1912, défendant served and filed a demurrer 
to the complaint, a notice that a pétition for and bond on removal 
would that day be filed, and said pétition and bond. October 2S, 
1912, the state court ordered removal to this court. The record was 
timely filed herein. The removal act provides that in a suit like this 
at Ijar the j>etition for removal may be filed in the state court wherein 
the suit is brought at the time or any time before the défendant is 
required by the laws of the state or the rule of the said state court 
to answer or plead to the complaint. 

[1] The laws of Montana and the rule of the said state court au- 
thorize stipulations for extension of time like unto that herein. No 
order of court is necessary to vitalize them. They operate proprio 
vigore. 

[2] Their effect is that the défendant is not "required" to answer 
or plead to the complaint until at the time when the stipulated time is 
on the point of expiration, and such is the effect of the stipulation in 
this case. No default could hâve been entered against the défendant 
until after that time. "Required" in the removal act has référence to 
the time when the défendant to avoid any default must necessarily 
answer or plead to the complaint. Until that time cornes and at it, 

•For oaer cases see same topic & § ncmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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whether fixed by statute, by rule, or by agreement betvveen the par- 
ties, whether it is the time originally limited or that time extended, 
the right of removal continues, and can be exercised. Extending the 
time to answer or plead, to défend, the principal thing, extends the 
time for removal, to choose the forum wherein to défend, an included 
incidental thing. The time to plead is the measure of the time to 
remove — is the time to remove. The fédéral law and the state law 
must be read together. The former prescribes a limitation; the lat- 
ter the extent of it. From the language of the removal act, ail this 
would seem a necessary conclusion. And it accomplishes the object 
of the limitation, viz., that ail defendant's pleas may necessarily be 
determined in the fédéral court. The point is the subject of many 
cases pro and con, but, as they largely dépend on state law, it would 
little profit to collate them. They may be found in 34 Cyc. 1276. 
There is dicta contra in this court, but it is only dicta. It will be re- 
membered the time for removal is not jurisdictional, but is a rule of 
limitation, and, like most limitations, may be subject to waiver and 
«stoppel, express or implied. Martin v. Railway Co., 151 U. S. 688, 
14 Sup. Ct. 533, 38 L. Ed. 311, and cases cited. 

[3, 4] The stipulation herein, acted on by défendant, is of the na- 
ture of both waiver and estoppel, if it were necessary to appeal to them. 
The removal herein was within the time limited by the removal act. 
The notice involved recites that défendant will on the day of its date 
file in the state court the pétition for and bond on removal, copies 
of ail of which were served before filing and filed on the date last 
aforesaid. Whatever the purpose of notice, the removal act seems to 
require no more. The statutory notice would seem calculated to serve 
no purpose but to advise the plaintiiï that the suit and ail future pro- 
ceedings t-herein are about to be transferred to another tribunal, to 
submit to his scrutiny the sufficiency of the pétition and bond, and 
to enable him to speed proceedings if the défendant delays therein : 
for, since the mère filing in the state court of a sufficient pétition and 
bond divests the jurisdiction of the state court and vests jurisdiction 
in the fédéral court, there is no hearing necessary in and no order nec- 
essary by the state court. Comity, however, dictâtes both a request for 
and a grant of the latter. 

The notice herein is sufficient. Remand is denied. Costs to de- 
fendant. 
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In re COIIEN. 
(District Court, E. D. New York. December 3, 1912.) 

BANKRUPTCY (§ 41.5*) — DiSCHAIiOE — COMCEALED ASSETS. 

A spécial coinraissioiier, appointed to take testimoiiy on objections to 
a bankrupt's dlseliarge, reconinieiulecl a déniai thereof on a tinding, sus- 
trtiued by suflicient évidence, tliat tlie bankriipt liad concealed assets by 
(lenying ownersbip of auy interest in a store froni \vhieh lie was deriv- 
injr lus living. ïbe eoininlssioner's report was couflrnied, with the réser- 
vation tliat, if any court of compétent jurisdiction siiould détermine 
that tbe property in tbe store was not that of the bankrupt, tlien au ap- 
plication for reargunieut of the motion niight lie uiade. Ueld that, nei- 
t!u;r the ereditors nor the trustée having instituted any proceedings 
thereafter to su'bject the assrts in the store to the debts of the liankrupt 
on the ground that they in fact belonged to hini, and the bankrupt not 
having established that lie liad no interest in the store, tbe commission- 
er's report would be finally coulirined, and the discharge denied. 

Ilîd. Note. — l'or other cases, see Bunlvriiptcy, Cent. Dig. §§ 09S-709, 
719, 723-728; Dec. Dig. § 415.*] 

Iii Bankruptcy. Iii the matter of bankruptcy proceedings of Irving 
Cohen. On application for the bankrupt's discharge. Denied. 

Abraham A. Silberberg, of New York City, for objecting creditor. 
Benjamin Rich, of New York City, for bankrupt. 

CHATFIELD, District Judge. A spécial commissioner bas pre- 
viously reported that the bankrupt should be denied a discharge. This 
was based upon a hearing of the witnesses, and the varions spécifica- 
tions of objection were dismissed, except one in which the bankrupt 
was chargea with having concealed bis assets by denying ownership 
"of an interest (amount unknown)" in a store which he was managing, 
and from which he was deriving his living, on New York avenue, 
Clifton, Staten Island. 

The testimony shows that this crockery store had belonged to the 
bankrupt's father, and had been taken over by the bankrupt's brother, 
vv-ho had been conducting several stores for a number of years in the 
same neighborhood. The bankrupt had been in partnership with a 
man named Phillips, vvho is said to bave sold out the stock of goods 
(shoes) and to bave disappeared, and is claimed by the bankrupt to 
be considered dead by his relatives. 

The bankrupt claimed that he received none of the proceeds from 
Phillips, that they had no books, and that he never had any account- 
ing ; in other words, that he was cheated by Phillips before Phillips 
disappeared. Shortly after, the brother, who owned thèse varions 
stores, and who had purchased a horse and wagon by assuming the 
obligation of paying for them for the bankrupt, says he put tbe bank- 
rupt in charge of tlie store about which the question has arisen, and 
ail of the proceeds and benefits from the store were received by the 
bankrupt, who seems to hâve deposited money and obtained checks 
through some other party. The brother's checkbook did not show 
any plain record with relation to this store. When the report recom- 

*For other cases see same toplo & § numbek In Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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mending déniai of discharge came up for confirmation, this court made 
the f ollowing mémorandum : 

"This report should be conflrnietl, but if it shall be (by any court of com- 
pétent jurisdlctioii) determlued thnt tbe property in the Clifton store is not 
that of the bankrupt, then au application for reargument of tbis motion may 
be made. 

"March 5, 1912." 

The papers show that since this décision the trustée has been dis- 
charged, that the year has elapsed within which creditors might prove 
claims, and that no créditer, nor the trustée himself, attempted in 
any way to reduce to possession any assets of the bankrupt or to ob- 
tain possession of the property in the store, which the spécial com- 
missioner considered was really the property of the bankrupt, and 
was being concealed by him with his brother's help from the trustée 
in bankruptcy. 

It was the intention of the court to safeguard the bankrupt in case 
any claim against the so-called concealed property should be dis- 
posed of in favor of the bankrupt. The creditors who had proved 
claims had the right, through the trustée or upon application to the 
court, to endeavor to obtain payment of their claims ont of the con- 
cealed property. This they hâve not done, and the trustée has not 
seen fît to proceed on behalf of thèse creditors. The bankrupt, there- 
fore, is in the same position in which he was at the time of the pre- 
vious hearing, and the only thing to be considered is whether or not 
the report of the spécial commissioner was based upon any testimony 
which would justify his décision. 

This court should not décide that issue from a considération of the 
motives of the creditors or the trustée in deciding not to follow up 
the so-called concealed assets. If the bankrupt had been denied his 
discharge, and then been held free from wrongdoing with respect to 
the "concealed" property, this court might not be able to restore the 
situation to its previous condition. But nothing has occurred which. 
afïects the previous détermination of the motion, and, as there vi'as 
sufiScient testimony upon which to base the spécial commissioner's 
finding, the report should now be confirmed. 

Discharge will be denied. 



THE DlîFENDEll. 
(District Court, K. D. New Yorli. Decemi)er 4, 1912.) 

Shipping (§ 209*) — Limitation of Liability — Itioiix to Kemedy. 

The right of a vessel owner to maintaiii a suit for limitation of lia- 
bility is not defeated by the fact that the only claims on which suit lias 
been brougbt do not amount to the adniitted value of the vessel, where 
there Is a probahility that tliere may he others. 

[Ed. Note. — l''or other cases, see Shipphig, Cent. Dig. §§ 64C-GG2 ; Dec. 
Dig. § 209.* 

Limitation of owner's liability, see note to The Longfollow, 45 C. C 
A. 387.] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r lodexe» 
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In Admiralty. Proceeding by the Lake Champlain Transportation 
Company, owner of the steam tug Defender, for limitation of liability. 
On motion to vacate injunction. Denied. 

William J. Cleary, of New York City, for petitioner. 
Nelson L. Keach, of New York City, for claimants. 

CHATFIELD, District Judge. The petitioner is attempting to take 
advantage of sections 4283, 4284, and 4285, R. S., as amended by Act 
March 3, 1851, c. 43, 9 Stat. 635 (U. S. Comp. St. 1901, pp. 2943, 
2944), and Act June 26, 1884, c. 121, § 18, 23 Stat. 57 (U._ S. Comp. 
St. 1901, p. 2945), by limiting its personal liability for maritime causes 
of action up to the Ist of July, 1910, to the value of its interest in 
the tug Defender, against which actions in rem might be brought, for 
a maritime accident upon that day. 

It appears from tlie papers that on this day the Defender was tow- 
ing a flotilla of 15 canal boats from Lake Champlain through the 
Richelieu river, and that some injury resulted to at least 2 boats of 
this flotilla, while passing through a bridge. An action was brought 
by two separate individuals in the Municipal Court of the City of 
New York, in Brooklyn (claiming $500 damage each), upon the 24th 
day of June, 1912. 

The petitioner has furnished security as claimant of the Defender to 
the amount of $2,000, has stated that the value of the petitioner's in- 
terest in the boat is not more than $4,000, and has offered, after 
appraisal, to give security equal to the value which is fixed as its in- 
terest in the boat. The plaintiffs in the actions in the Municipal Court 
of Brooklyn, having been served with the order in the limitation pro- 
ceedings, bave applied to this court for a modification of the injunc- 
tion, so as to allow thèse plaintiffs to proceed with this action, or, in 
the alternative, that the entire limitation proceedings be dismissed. 

The issue can be briefly stated. It is claimed that the greatest pos- 
sible recovery against the admitted value of the boat, in both of the 
threatened actions, could not exceed $1,000, and that therefore the pe- 
titioner will obtain no benefit by having the boat released from the 
possibility of exécution, nor by having its own personal liability trans- 
ferred to the interest in the boat. 

The attention of the court has been called by both parties to the case 
of The Hoffmans (D. C.) 171 Fed. 455, 462, in which a single claim, 
where there was possibility of further claims, and where the total 
amount of liability might exceed the value of the vessel, was held to 
bring the case within the statute. 

In The S. A. McCaulley (D. C.) 99 Fed. 302, and in The Garden 
City (D. C.) 26 Fed. 766, it was held that proceedings to limit liabil- 
ity could be taken at any tinie, and that the owner of a vessel need 
not wait until claims in excess of the value of a vessel were filed, nor 
make sure that the amount of the actual damages would exceed the 
value of the vessel. 

Examination of the statute and considération of the reason there- 
for makes it plain that the right to limit liability should not dépend 
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upon the number of claims involved, nor can that right be refused if 
the claims in suit be less than the admitted value of the boat, pro- 
vided there is any probability that there may be other claims from 
which the i^ight to invoke the fédéral jurisdiction might be maintained. 
The Rosa (D. C.) 53 Fed. 134. 

The proceeding is intended for the purpose of Hmiting liability, and 
this présupposes that the liability to be limited might exceed the limit ; 
that is, that there might be personal liability beyond that of the res 
involved. If the statute of limitations had run against ail possible 
claims from any cause, the situation on this présent application might 
shovi^ plainly that there was no reason for the exercise of jurisdiction 
by this court. But where an accident, which by its nature, if caused by 
négligence, affected a flotilla of 15 boats, it would seem that the féd- 
éral court should exercise its jurisdiction, in order that, if other suits 
should be brought and the liability amount to more than the value 
of the boat, the proceeding would oot be too late to protect the owner. 

Convenience in taking testimony and the gênerai advantages of- 
fered by proceeding with a case arising from an alleged maritime tort 
in the admiralty court are added reasons for a refusai by this court 
to modify the injunction so as to allow the causes to be tried separately 
in the Municipal Court. 

Motion to vacate injunction denied. 



UNITED STATES v. TWELVE BOTTLES OF WHISKY et al. 

(District Court, D. Montana. December 12, 1912.) 

No. 220. 

Indians (§ 35*) — Introduction dp Liquoks into "Indian Couniry." 

Lands to which the Indian tltle has been extinguished are no longer 
"Indian country," withln the meaning of the gênerai statutes prohibiting 
the introduction of liquor Into the Indian country ; and in the absence 
of some spécial treaty or statutory provision on the subject the intro- 
duction of liquor upon such lands is not unlawful, although they are 
withln the boundaries of a réservation. 

[Ed. Note.- — For other cases, see Indians, Cent. Dig. §§ 61, 62 ; Doc 
Dig. § 35.» 

Por other définitions, see Word-s and Phrases, vol. 4, pp. 3545-3549.1 

Libel of information by the United States against Twelve Bottles 
of Whisky. H. Coger interposed a claim. Judgment for claimant. 

J. W. Freeman, U. S. Atty., of Helena, Mont. 

Nichols & Wilson, of Billings, Mont., for défendant and claimant. 

BOURQUIN, District Judge. Libel of information, for forfeiture 
of whisky seized in what is claimed to be "Indian country." Answer, 
not "Indian country." 

From the évidence it appears the seizure was made in the incorpo- 
rated town of Hardin, within the exterior boundaries of the Crow In- 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dian diminished réservation and the state of Montana. The lands upon 
which said town is located were of said réservation, were allotted to 
Indians who thereafter died, were sold for the benefit of the deceased 
allottees' heirs (Act June 25, 1910, c. 431, 36 Stiit. 855), were purchased 
by persons other than Indians, and were patented without restrictions 
and in fee simple to the vendees. 

The treaties with the Crow Indians, and the statutes effectuating 
them, contain no prohibition of introduction of intoxicants upon any 
said Indians' lands, and promise none after the Indian title tliereto is 
extinguished. See Act May 7, 1868, 15 Stat. 652; Act April 11, 1882, 
c. 74, 22 Stat. 43 ; Act March 3, 1891, c. 543, 26 Stat. 1042; Act April 
27, 1904, c. 1624, 33 Stat. 352. The Crow lands are subject to only 
the gênerai statute prohibiting introduction of intoxicants into the 
"Indian country" ; the term including allotments so long as the légal 
title is in the United States, and so long as there are restrictions upon 
aliénation. Act July 23, 1892, c. 234, 27 Stat. 260; Act Jan. 30, 1897, 
c. 109, 29 Stat. 506. 

It is settled law that, when the Indian title to lands is extinguished, 
such lands are no longer "Indian coimtry," that thereafter the gênerai 
statute prohibiting introduction of intoxicants into the "Indian coun- 
try" no longer proprio vigore applies to such lands, and that if the 
treaties or statutes by virtue of whicli the Indian title to such lands 
is extinguished do not prohibit introduction of intoxicants thereon, or 
do not continue the application of the gênerai statute aforesaid, it is 
lawful to introduce intoxicants there. Clairmont v. U. S., 225 U. S. 
558, 32 Sup. Ct. 787. 56 L. Ed. 1201 ; U. S. v. Sutton, 215 U. S. 291, 
30 Sup. Ct. 116, 54 L. Ed. 200 ; Dick v. U. S., 208 U. S. 359, 28 Sup. 
Ct. 399, 52 L. Ed. 520; Bâtes v. Clark, 95 U. S. 204, 24 L. Ed. 471 ; 
U. S. v. Whiskey, 93 U. S. 188, 23 L. Ed. 846. The Indian title to 
the lands whereon Hardin is located having been extinguished under 
the circumstances hereinbefore set out, the whisky hère involved was 
lawfully introduced thereon, and so is not subject to forfeiture. 

It may be observed that the Constitution vests in Congress the power 
to make treaties with the Indians and to regulate commerce with 
them. In exercise thereof it yet could prohibit introduction of in- 
toxicants upon the lands hère involved and upon like lands within the 
boundaries of said réservation. Indeed, it may prohibit intoxicants 
upon lands near the réservation and upon railroad rights of way 
through the réservation. See cases supra. And in view of the evils 
visited upon the Indian by intoxicants, and of the century-old policy 
to protect the Indian therefrom, it would seem that the omission in 
that respect in the Crow treaties and statutes was inudvertent and 
might be cured, even as a like omission in the case of the Flathead 
and Et. Peck Indians was. See Act March 3, 1909, c. 263, 35 Stat. 
795, 796. 

Judgment for claimant. 
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WIIIÏMKR V. EL PASO & S. W. CO. 
(Cil-cuit Court of Appeals, Fifth Circuit. Deeember 17, 1912.) 

No. 2,356. 

1. Death (§ .■}!*) — AcTios roK Wrosgful Deatii — Statutoey Pbo visions. 

Comp. Laws N. M. 1897, §§ S21i, .321.5. authorizing an action for wrong- 
ful dpatli in the nanie of the Personal représentative of décèdent, and 
providinfî for the distribution of the recovery aniong enunierated kin- 
dred, and. if no such kindred, to be distriliuted as Personal property 
of deeeased persons is distributed, and sections 20.33 and 2036, providing 
for the distribution of the estâtes of décèdent s, confer a right of action 
for wrongfui death on the adnilnistrator of décèdent, autliorize the 
recovery of damages and for tlie distribution thereof, and the right of 
action is not dépendent ou décèdent leaving survlving him a niother, 
brother, or otlier Uindred. 

[Ed. Note. — For otlier cases, see Death, Cent. Dig. §§ 35-46; Dec. 
Dig. § 31.*] 

2. Death (§ 49*) — Wrongeul Deaïii — Damages. 

Where the statute authorizes an action for wrongfui deatli by the 
adinluistrator of décèdent for exemplary and compensatory damages and 
directs the distribution of tlie sum recovered, an action niay be brought 
by the administrator without namiug the distributees. and alleging their 
respective rights, and the sum recovered by the administrator Is held in 
trust by lùni as administrator for distribution as the law directs. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 64-66, 69; Dec. 
Dig. § 49.*] 

3. Death (§ 86*) — Action ron Death — Damages; — Question foe Jubï. 

Comp. Laws N, M. 1897, § 3215, authorizing the jury in an action for 
wrongfui death to give such damages, compensatory and exemplary, as 
they shall deem fair and just, taking into considération the pecuniary 
injury resulting from the death and the mitigating or aggravating cir- 
cuuistances, makes the aniount of compensatory and exemplary damages 
such as the jury shall deem fair and just, taking into considération the 
pecuniary injury, which includes prospective pecuniary loss resulting 
from the death, based on circhmstancés of probability of benefit. 

[Ed. Note.— For. other cases, see Death, Cent. Dig. §§ 112-114, 119 ; 
Dec. Dig. § 86.*] 

4. Death (§ 93*) — Action fok Wkongful Death — Staiuies — Ob.jïct. 

The statutes allowing damages for death by wrongfui act or neglect 
hâve for their purpose more than compensation, and it is intended by 
tlicm to promote safety of llfe and llmb by making négligence causing 
death costly to the wrongdoer. 

[Ed. Note. — For otlier cases, see Death, Cent. Dig. § 98; Dec. Dig. 
§ 93.*] 

5. Death (§ 77*) — Action fob Wkongful Death — Damages. 

Under Comp. Laws N. M. 1897, § 3215, authorizing the Jury In an ac- 
tion for wrongfui death to give such damages, compensatory and ex- 
emplary, as they shall deem just, considering the pecuniary injury re- 
sulting from the death to the surviving parties entitled to any interest 
In the recovery, compensatory damages dépend on pecuniary loss ; and, 
where a child is killed, proof of the âge, sex, health, habits, and disposi- 
tion of the child, together with its mode of living and the relatives sur- 
viving it, justifies the award of substantial compensatory damages. 
' [Ed. Note. — For other cases, see Death, Cent. Dig. § 96; Dec. Dig. $ 
77.*] 

•For other cases eee same topic £ S numeek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe! 
201 F.— 13 
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6. Deatii (§ 93*)— Weongful Deatji — Damages — Exemplaky Damages. 

Under Comp. r>a\vs N. M. 1897, § 3215, authorizing the jury in an ac- 
tion for wrougful death to avvard compensatory and exemplary damages, 
having regard in estimating exemplary damages to the mitlgating and ag- 
gravating circumstances attending the death, exemplary damages are 
recoverable only for a willful death, and, where the acts causing the 
death fall short of willful misconduct, exemplary damages may not be 
glven. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 98; Dec. Dig. 
I 93.*] 

7. Damages (§ 91*) — Exempla.ry Damages — Keglioence — "Willful Négli- 

gence." 

Négligence which shows a reckless indifférence to conséquences and to 
the rights and safety of others is the équivalent of willful wrong, and 
justifies the allowance of exemplary damages, and where a person from 
his knowledge of existing circumstances is conscious that his eonduct 
will probably resuit in injury to others, and yet with reckless indifférence 
does the act or fails to do the act and injury results, there is a liability 
for exemplary damages. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 193-201; 
Dec. Dig. § 91.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7483-7484.] 

8. Damages (§ 208*) — Exemplaet Damages — Assessment — Question ron 

Court and Jury. 

Whether there Is any évidence to justify exemplary damages is for 
the court, but where there is évidence from which the jury may flnd that 
the wrongdoer was guilty of such négligence as justifies exemplary dam- 
ages, the question is for the jury. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 54, 64, 68, 132, 
144, 205, 220, 533, 534 ; Dec. Dig. § 208.* 

Death by wrongful act, punitive damages, see note to McGee v. Mc- 
Carley, 44 C. C. A. 259.] 

9. Courts (§ 96*) — Costeolling Décisions — Décisions or Court of Ter- 

RITOHY. 

The dec-ision of the court of last resort of a territory construing a 
statute of that territory is entitled to respect by a court of the United 
States, but it is not so controlling as a like décision of a state court of 
last resort. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 325, 327, 328; 
Dec. Dig. § 96.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. E. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Bank of Memphis v. City of Memphis, 49 C. C. A. 468.] 

10. Death (§ 14*)— Action por Wrongful Death — Statutes. 

Comp. Laws N. M. 1897, § 3213, authorizing an action for death caused 
by the négligent management of any locomotive or train, does not apply 
to an action for the death of a child stepping into a hole in a rallroad 
bridge while walking across it pursuant to a habituai custom of chil- 
dren and adults to walk over the bridge, but an action for his death Is 
governed by section 3214, authorizing an action for négligent death. 

[Ed. Note.— For other cases, see Death, Cent. Dig. S 16; Dec. Dig. | 14.*J 

In Error to the District Court of the United States for the Western 

District of Texas ; Thomas S. Maxey, Judge. 

Action by Victoria Whitmer, administratrix, against the El Paso & 
Southwestern Company. There was a judgment for défendant, and 
plaintiff brings error. Reversed and remanded. 

•For other cases see same toplc & i number lu Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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Waters Davis and James M. Goggin, both of El Paso, Tex., for 
plaintiff in error. 

John Franklin and Wj M. Peticolas, both of El Paso, Tex. (W. A. 
Hawkins, of El Paso, Tex., on the brief), for défendant in error. 

Before PARDEE and SHEEBY, Circuit Judges, and POSTER, 
District Jndge. 

SHELBY, Circuit Judge. The défendant owned and operated a 
railroad that extended into New Mexico. On the road near Cloud- 
croft, in that state, there was a bridge or trestle. The bridge had been 
used for a long time by adults and children as a passway. Near the 
bridge were public resorts, and the bridge was attractive to children 
who constantly used it as a passway, with the knowledge and consent 
of the défendant. For a long time it was in a safe condition, contain- 
ing no gaps or pitfalls. Before the 19th of June, 1910, the défendant 
moved a plank from the bridge, or made a break or hole in the bridge, 
and left it in that condition. On that day Samuel Wood Whitmer, 
then 13 years old, walked onto the bridge, as children and adults did 
habitually, and stepped into the hole or place so left open, fell through 
to the ground, and lost his life. He left surviving him as next of kin 
his mother and a brother ten years old. The mother was appointed 
administratrix of her deceased son by the proper Texas court, and, 
as administratrix, brought this suit to recover damages for the death. 
The pétition, which copies the statutes of New Mexico allowing suits 
for wrongful death, contains an elaborate statement of the facts re- 
lating to the accident and death, and claims damages for the benefit 
of the mother and brother of the deceased. Evidence was offered 
which proved the death as alleged, and which tended to prove the facts 
constituting defendant's négligence as alleged. We do net elaborate 
the statement as to the proof of négligence, because we do not un- 
derstand that it was claimed that there was no évidence on which to 
go to the jury on that point. The contention of the défendant seems 
to hâve been that the évidence showed no right of recovery for the 
benefit of the mother or the brother. 

The mother, Mrs. Victoria Whitmer, testified as follows: 

"My boy, who was killed, was a very large boy for his âge, and very strong. 
and l considered him very bright, and, above ail thls, he was a very good 
boy, and stayed with me very closely. He was large for his âge, heavy, 
healthy, and intelligent. His habits were good. He was the best child I ever 
Imew, and one of the most affectiouate of children to both myself and his 
brother. He was very industrious. He was not eugaged In auy eniployment at 
the time of his death, but delivered Saturday Evening Posts. I had asked for 
a Herald route for him, but he had never worked at it. I had asked friends 
to try and help him to get one the followlng year. He was affectionate to his 
brother, and really took eare of hiin. He was of a generous nature, not self- 
ish at ail. He gave me a great deal of assistance around home ; that is, as 
far as a little boy of his âge can. He assisted me in my household affairs. 
ttoth thèse children lived with me up to the time of my little boy's death, and 
were supported by me. His little brother never did any work. He depended 
upôn his brother Sam for everything. * • * j always helped them both. 
He simply helped his brother in one way ouly. He tried to make him good 
and like he was. Sam was a very obedient child, and helped me in that way 
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only. • • • I could not glve tlie particiilars as to how Sam helped his 
younger brother, but can only say he helped hlm in every way. He just treat- 
ed hlm as a little brother, and did everything for hlm. Of course, I hâve 
been away from home, and Sam did everything lor him. I was av?ay most 
of the tinie attendlng my classes. The dead boy always looked «pon his 
younger brother as a little bit of brother. The dead boy was physlcally 
much the stronger, and perhaps would hâve made a much stronger man in 
every way. He was a more reliable boy than the little fellow, and he was 
superior and more like a grown person. My little boy Alfred seenieti like a 
baby in comparisou with him. The other boy assunied the responslbility be- 
eause 1 was aloue. There was three years différence in their âges. Sam, the 
deceased boy, did for both of us ail the tlme. Ile was not of any pecuniary 
or tinancial assistance. Ile gave us physieal assistance always. He gave me 
gênerai assistance in running around the house and taking care of his 
brother. He cared for me in every way because he knew I relied u])on him. 
* * * I am a school teacher. I hâve been teaching about seven or eight 
years. I hâve one little child. His name is Alfred Whitmer. He is now 11 
years old. 1 had another son whose name was Samuel Wood Whitmer. 
Thèse two children are the only cliildren I ever had. Samuel Wood Whitmer 
died on the 19th day of June, 1930. He was 13 years old at the time of his 
death. He lost his life at Uloudcroft on that day. The 19th was Sunday. 
1 had taken a cottage at Cloudcroft, and was there to spend the summer at 
Cloudcroft, and had taken the children along with me." 

The ruHngs on the pleadings in the progress of the case were to 
the effect that there could be no recovery for the benefit of the mother ; 
and, after the évidence of the plaintiff was offered, on motion of the 
défendant, the jury was instructed to find for the défendant, on the 
ground that there could be no recovery, upon the record and évidence, 
for the benefit of the brother of the deceased. That the court directed 
a verdict for the défendant is assigned as error. 

[1] 1. The statutes on which the suit is based, and those which 
are referred to in the opinion, are found in the Compiled Laws of 
New Mexico of 1897, and for convenience of référence are copied 
in a note,^ the parts to which attention is especially called being put 
in italics. . 

Section 3214, on which the action is based, is similar to a provi- 
sion found in the laws of many of the states, and, in brief, gives 
an action for damages where death is caused by the wrongful act, 
neglect, or default of any person or corporation, in cases in which 
the wrongdoer would hâve been liable to the party injured if death 
had not occurred. It prevents the civil right of action from being 
merged in the felony, if the wrong should be a felony, and préserves 
the right of action for the wrong, notvvithstanding the death from 
the injury. Section 3215 provides that every action under section 3214 
shall be brought by and in the name of the personal représentative 
of the décèdent, and that the jury may give such damages, compensa- 
tory and exemplary, as they shall deem fair and just, taking into con- 
sidération the pecuniary injury or injuries resulting from such death 
to the surviving party or parties entitled to the judgment or any in- 
terest therein, and also having regard to the mitigating or aggravating 
circumstances attending such wrongful act, neglect, or default. The 
section also provides that the recovery shall not be subject to the debts 

1 See note at end of case. 
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of the décèdent, if the décèdent leaves surviving him certain kindred, 
naming, among others, "mother" and "brother." It further provides 
that the sum recovered shall be distributed among certain named rela- 
tives, if there be such, and, if not, then "to be disposed of in tlie man- 
ner authorized by law for the distribution of the personal property 
of deceased persons." And one of the sections relating to the distribu- 
tion of estâtes is as f ollows : 

"Jf the Intestate leave no issue, the whole of his estate shall go to hls 
wit'e; if he leaves no wife, the poriion whlch would hâve gone to her shall go 
to his parents. If one of hls parents be dead, the portion which would hâve 
gone to snch dec-eased parent, shall go to the surviving parent." Section 
2033, Compiled Laws of New Mexico of 1S97. 

There are other statutes providing for the distribution of the es- 
tâtes of decedents which hâve no application on the f acts of this case ; 
and then section 2036 provides that, in default of ail named dis- 
tributees, the property of the décèdent would escheat to the territory. 
It is therefore plain that the statute confers the right of action on 
the administrator of the décèdent, authorizes the recovery of damages 
both compensatory and exemplary, and provides for the distribution 
or disposition of the amount recovered under any state of facts that 
could exist. The administrator's right of action is not dépendent on 
the decedent's leaving surviving him a mother, brother, or other kin- 
dred. This is clear, without referring to other parts of the statute, 
from the allowance of exemplary damages, and from the provision 
for disposing of the funds recovered by the personal représentative 
when there is no next of kin. 

[2] 2. Under the Texas statutes allowing actions for death, the 
law requires the amount recovered to be divided by the verdict of 
the jury among those entitled to it "in such shares as the jury shall 
find and direct." Under that statute, the failure to apportion the dam- 
ages, objection being duly made, is réversible error. Railway Co. v. 
Moore, 49 Tex. 31, 30 Am. Rep. 98. Doubtless the construction of 
the Texas statute, familiar in that state, led to superfluous averments, 
and caused the pétition to be framed in other respects more in ac- 
cordance with the Texas statute than the New Mexico statute on 
which the suit is based. The statute of New Mexico contains no pro- 
vision requiring the jury to apportion the damages. When the law 
authorizes suit by the administrator for compensatory and exemplary 
damages, and directs that the sum recovered be paid to certain rela- 
tives, and, if there are no such relatives, that it be distributed under 
the laws providing for the distribution of estâtes of intestates, it is 
obvious that a suit may be brought under the statute by the adminis- 
trator without naming the distributees and alleging their respective 
rights. Budd, Adm'r, v. Meriden Electric R. R. Co., 69 Conn. 272, 
284, 37 Atl. 683 ; Searle v. Railway Co., 32 W. Va. 370, 372, 9 S. E. 
248; Harper v. Norfolk & W. R. Co. (C. C.) 32 Fed. 102, 104; Roach 
v. Impérial Mining Co. (C. C.) 7 Fed. 698; Columbus & Western 
Ry. Co. V. Bradford, 86 Ala. 574, 6 South. 90; Howard v. Delaware 
& H, Canal Co. (C. C.) 40 Fed. 195, 6 L. R. A. 75. Under such stat- 
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utes, the question primarily to be settled is the riglit of recovery, and, 
as indicated in several cases, and said in the last case cited above, "the 
questions as to who are beneiàciaries are left until distribution." In 
Wiltse V. Town of Tilden, 77 Wis. 152, 156, 46 N. W. 234, 236, an 
action by an administrator to recover for death, the court, after ob- 
serving that there were allégations in the déclaration sufficient to show 
that the mother was a person entitled to share in the distribution, said : 
"If there is any one else entitled, such claim can be considered on the 
distribution of the fund." The fund recovered is held in trust by 
the plaintiff, as administrator, to be distributed as the law directs (Tif- 
fany on Death by Wrong-ful Act, § 89) ; and the statute in question 
hère directs its distribution under any circumstances tliat can arise. 

[3] 3. The main controversy in cases Hke this usually relates to 
the question of damages — when they are to be allowed, on what évi- 
dence, what amount, and whether limited to compensation, and, when 
80 limited, what facts justify sucli compensation. The language of 
the statute itself is of first importance. It provides that the jury may 
give such damages, compensatory and exemplary, as they shall deem 
fair and just, taking into considération the pecuniary injury or in- 
juries resulting from such death to the surviving party or parties en- 
titled to the judgment, or any interest therein, recovered in such ac- 
tion, and also having regard to the mitigating or aggravating circum- 
stances attending such wrongful act, neglect, or default. That the 
damages may be both compensatory and exemplary is settled by the 
statute. The amount is to be such as the jury "shall deem fair and 
just." The jury fixes the compensatory damages, "taking into con- 
sidération the pecuniary injury or injuries resulting from such death." 
The words "pecuniary injury or injuries" are not used in a limited 
sensé so as to embrace only the loss of money. It includes prospective 
pecuniary loss resulting from the death, and not more is required to 
show such loss than a reasonable expectation of pecuniary benefit from 
the life of the décèdent. And this expectation need not be based on 
légal obligation. It is sufficient if it is based on circumstances show- 
ing the probability of such benefit. The prospective damages to the 
next of kin by the taking of human life are necessarily indefinite, un- 
certain, and contingent. They cannot be proved with an approach 
to accuracy, and yet they are to be estimated. This difficulty accounts 
for the phrase found in this and many other similar statutes, that the 
jury may allow such damages as they "deem fair and just." Where 
a child is killed, ail the proof that ordinarily can be ofïered is the âge, 
sex, health, habits, and disposition and tempérament of the child, to- 
gether with its mode of life, and the relatives who survived it, and 
possibly some little employment, as the selling of newspapers, as in 
this case. 

[4] The statutes allowing damages for wrongful act or neglect 
causing death hâve for their purpose more than compensation. It is 
intended by them, also, to promote safety of life and limb, by making 
négligence that causes death costly to the wrongdoer. 

[6J It would be a mockery to hold that there could be no substan- 
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tial recovery when children are the victims, because, at the tîme, they 
had no earning capacity. Houghkirk v. Président, etc., D. & H. C. 
Co., 92 N. Y. 219, 44 Am. Rep. 370, was an action by her adminis- 
trator for the death of a girl six years of âge. The statute made the 
compensatory damages dépend on the pecuniary loss. There was no 
proof as to loss except that the child was "about six years old, an 
only child, bright, intelligent, and healthy, and the daughter of a mar- 
ket gardéner." The court said as to this évidence : 

"Thèse éléments furnish some basls for judgment. That It is slender and 
Inadéquate is true; but It Is ail that Is possible, and, while that should be 
glven, more cannot be requlred." 

That évidence was held sufficient to sustain a substantial verdict 
for damages based on pecuniary loss. See, also, Mcintyre v. New 
York Central R. R. Co., 37 N. Y. 2S7, 295 ; The O. L. Hallenbeck (D. 
C.) 119 Fed. 468; Lockwood v. N. Y. L. E. & W. R. R. Ce, 98 N. 
Y. 523, 526; Pennsylvania Company v. Scofield et al., 161 Fed. 911, 
88 C. C. A. 602; Johnson, Adm'r, v. Chicago & Northwestern R. Ce, 
64 Wis. 425, 431, 25 N. W. 223. In Railroad Company v. Barron, 5 
Wall. 90, 93 (18 L. Ed. 591), the court had before it a suit based on a 
statute like the one before us, and which allowed the jury "to give 
such damages as they shall deem fair and just compensation with 
référence to the pecuniary injuries resulting from such death," etc. 
The court approved the f ollowing charge given by the trial court : 

"VVe do not thlnk it requlslte to prove présent actual pecuniary loss. It 
can rarely be done. The attempt to do it would substitute the opinion of wit- 
nesses for the conclusions of the jury. The facts proved will enable the jury 
to décide on the proper measure of responsibility. Some cases are barder 
than otliers, and the law Intends that the jury shall discriminate in différent 
cases. There is no lixed measure of damages, and no artiflcial rule by whlch 
the damages in a given case can be computed." 

The opinion is very instructive, showing that the case on the ques- 
tion of damages must go to the jury, although the évidence is neces- 
sarily inadéquate and uncertain. The practical résuit of thèse cases 
is that it is incumbent on the jury from such évidence as is offered 
to estimate as best they can the value of the life to those concerned. If 
there is évidence of direct pecuniary loss, the verdict may be based on 
it in whole or in part. If there is no such direct évidence, they may, 
nevertheless, estimate the prospective pecuniary loss, considering the 
âge, health, condition, etc., of the décèdent, together with any other 
relevant facts and circumstances. 

The statute, it will be noted, gives the right to receive the damages 
to certain nanied kindred of the décèdent, providing the order in which 
they are respectively preferred. From this provision the Suprême 
Court of the territory of New Mexico has held that in estimating the 
compensatory damages the amount would be the same, whether it was 
to go to one of the named beneficiaries or another. 

Thé court said: 

"It must be consldered, however, that as our statute gives a right of re- 
covery to any one who is of kin in the same way that it gives it to the wlfe 
and ciiildren of deceased, merely prescrlbing who are prior distributees of 
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what Is recovered, the rules for estiniatlng the loss In eacli case sliould be tlie 
same. Sueli a rule must be that from the proof as to âge, earning capacity, 
healtb, habits, and probable duration of life the jiu-y shall say vvhat is the 
présent worth of the life of deeeased, wlth nothing to be added by way of 
consolation to the parties or party entitled as distributoes to the proceeds of 
recovery, and nothiug for suffering or anguish of mind or body by the de- 
eeased. It is resolved into a cold question of dollars, witli sentiment in no 
way to be taken into aceount. Neither does the question of mitigating or 
aggravating circumstances bave any weight so far as the damages denomi- 
nated by our statute 'eompensatory' are concerned. Tf there should be a re- 
covery, full compensation should be awarded, mitigating or aggravating cir- 
cumstances having effect only on the Question of allowiug or not allovi'ing 
exemplary damages in addition to full compensation." Cerillos C. R. Co. v. 
Oeserant, 9 N. M. 40, 67, 40 Pac. 807, 813. 

[6] 4. The statute in express terms provides that the jury inay 
give not only eompensatory damages, but that they may a!so give 
"exemplary" damages. In estimating the amount of the latter they 
may hâve regard to the "mitigating or aggravating circumstances at- 
tending such wrongful act, neglect or default." lîxemplary damages 
are allowed for a willful injury; that is, where there is design, pur- 
pose, and intent to do the injury. Where the acts fall short of will- 
ful misconduct, or that entire want of care which would raise a pre- 
sumption of conscious indifiference to conséquences, exemplary dam- 
ages should not be given. 

[7] Négligence in the sensé of culpable indifférence to conséquences 
would be a good ground, not only on gênerai principles, but by the 
terms of the statute, for the allowance of exemplary damages. Nég- 
ligence which shows a reckless indifférence to conséquences and to 
the rights and safety of others is the équivalent of willful wrong, so 
far as concerns the allowance of exemplary damages. 1 Sedgwick on 
Damages (9th Ed.) § 368; Milwaukee, etc., R. R. Co. v. Arms et al.. 
91 U. S. 489, 23 L. Kd. 374; United States v. Taylor (C. C.) 35 Fed. 
484; Mandeville v. Courtright, 142 Fed. 97. 101. 73 C. C- A. 321, 
6 L. R. A. (N. S.) 1003; Birmingham Railway & Electric Co. v. 
Bowers, 110 Ala. 328, 20 South. 34,5. And this view seems to be sus- 
tained in Cerillos C. R. R. Co. v. Deserant, supra, in construing the 
act on which this suit is brought. When a person from his knowledge 
of existing circumstances and conditions is conscious that his con- 
duct will probably result in injury to others, and yet, with reckless 
indifférence or disregard of the probable conséquences, although he 
may hâve no intent to injure, does the act, or fails to do the act, and 
the injury results, there is liability for exemplary damages. 

[8] Whether there is any évidence to justify the assessment of ex- 
emplary damages is a question for the court. But where there is évi- 
dence, direct or circumstantial, from which a jury might fînd that the 
défendant had been guiity of négligence of a kind which would justify 
the assessment of exemplary damages, then the question is for the jury. 

[9, 10] 5. The défendant in the District Court and in this court pi^e^ 
sents a défense based on section 3213 copied in tlie note. As we under- 
stanJ the contention, it is cîaimed that the administratrix lias no right 
of action on the facts proved, thie right of action against a common car- 
rier being vested by section 3213 in certain named beneficiaries, and 
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uot in the personal représentative, and that the statutes in question 
are so construecl in Romero v. Railroad, 11 N. M. 679, 72 Pac. 37. 
We say in passing that a décision of the court of last resort of the Ter- 
ritory of New Mexico, construing a statute of that territory, is entitled 
to great respect, but it is not altogether so controlling upon the courts 
of ihe L'nited States as a like décision of a state court of last resort. 
Xorthern Pacifie Railroad v. Hambly, 154 U. S. 349, 361, 14 Sup. Ct. 
983, 38 h. Ed. 1009 ; Black's L,aw of Judicial Précédents, § 133, p. 457. 
But, on a careful examination of the opinion in the Romero Case, we 
find nothing in it, necessary to its décision, that is in conflict with our 
conclusion in this case. What was actually decided is correctly stated 
in the syllabus, to wit, "for causes of action arising under section 3213, 
Compiled Laws of 1897, légal représentatives are not authorized to 
bring or maintain suit." Romero, as administrator, brouglit suit for 
$5,000 for the death of bis intestate, vvho was run over and killed by 
a freight car. The décèdent died from an injury sustained "by the nég- 
ligent running and opération of a locomotive and train of cars by the 
servants" of the défendant. The suit was based on section 3213, which 
provides that: 

"VVlienever any person shall die from any injury resultin,'^ from, or occa- 
sioned by the négligence, miskillfnlues.s or criminal intent of any ofReer, 
agent, servant or employé, whllst running, conducting or niauaging any loeo- 
moiive, car, or train of cars, * * * the corporation, Individual or individ- 
uals. In whose eniploy any such officer, agent, servant * « * shall be at 
the time such injury was commiited, or vvlio owns any such railroad, loeo- 
iuotive, * * * shall forfeit and pay for every person or pas.seuger eo 
dyiiig, the suni of tive thousand dollars. * * * " 

The section then names the beneficiaries who are authorized to sue 
for the forfeit of $5,000, and does not authorize the suit for it by the 
Personal représentative. Thèse facts being alleged in the déclaration, 
the trial court sustained a demurrer to it, and the judginent was af- 
lîrmed by the Suprême Court of the territory. 

The plaintiff's intestate in the instant case was not killed under cir- 
cumstances that would come within section 3213. He was not killed by 
the négligent running of a locomotive or car, etc., nor was he a pas- 
senger. A reading of the section vi'ill show that it is not applicable to 
this case. The suit hère is based on a différent section, for a viola- 
tion of which the personal représentative is expressly authorized to sue. 

We are of the opinion that the District Court erred in directing a 
verdict for the défendant. The judgment is reversée, and the cause 
rcir.anded for a new trial. 

.Note. — The following are sections of the Comijiled Laws of New Mexico 
1897: 

"Sec. 3214. Whenever the death of a person shall be caused by the wrong- 
ful act, neglect or default of another, although such death shall hâve beeii 
caused under such circumstanees as amount in law to a felony, and the act 
or neglect, or default, is such as would, if death had not ensued, hâve en- 
titled the party injured to maintain an action and recover damages in resiwct 
thereof, then, and in every such case, the person who, or the corporation 
which, would hâve been liable, if death had not ensued, shall be liable to an 
action for damages, notwirhstanding the death of the person injured. 

"Sec. a215. Every such action as mentioued in the next precedlng section 
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shall be brought by and In the name or names of the Personal représentative 
or représentatives of such deceased person, and the jury in every sucli action 
may glve such damages, compensatory and eicempiary, as they shall deern 
fair and jtist, takiug into eonsidenitlou the pecuniary injury or injuries re- 
sulting' from such death to tJie surviring partij or parties entitled to the judg- 
ment, or any interest therein, recovered in such action, and also haviug re- 
gard to the mitigating or aggravating circumstances attending such wrong- 
ful act, neglect or default. The proceeds of any judgment obtained in any 
such action shall not be liable for any debt of the deceased : Provided, He 
or she shall hâve left a husband, wife, ehild, father, motlier, brother, slster, or 
child or children of the deceased child, but shall be dlstrihuted as foUows: 
i^'lrst. If there be a surviving husband or wife, and no child, then to such 
husband or wife ; if there be a surviving husband or wife and a child or chil- 
dren or grandchildren, then equally to each, the grandehild or grandchlldren 
taklng by right of représentation; if there be no husband or vnte, but a child 
or children, or grandehild or grandchildren, then to such ehild or children 
and grandehild or grandchildren by right of représentation; if there be no 
cùlld or grandehild, then to a surviving brother or slster, or brothers or sis- 
fers, if there be any ; if there be noue of the kiudred hereinbefore named, 
then the proceeds of such judgment shall be disposed of in the manner au- 
thorisied by law for the disposition of the Personal property of deceased per- 
sons." 

"Sec. 2083. If the intestate leave no issue, the whole of hls estate shall go 
to his wife ; if he lea ves no wife, the portion which would hâve gone to lier 
shall go to hls parents. If one of his parents be dead, the portion which 
would bave gone to such deceased parent, shall go to the surviving parent." 

The défendant clted the following section: 

"Sec. ;521,'l Whenever any person shall die from any injury resulting from, 
or occasioned by the négligence, unskillfulness or criminal intent of any of- 
ticer, agent, servant or employé, ichilst running, conducting or managing any 
locomotive, car, or train of cars, or of any driver of any stage coach or other 
pubhc conveyance, while in charge of the same as driver ; and when any 
passengcr shall die from any Injury resulting from, or occasioned by any de- 
fect or InsulUciency In any raiiroad, or any part thereof, or in any locomo- 
tive or car, or in any stage coach, or other public conveyance, the corporation, 
Indlvldual or individuals, in whose employ any such offieer, agent, servant, 
employé, engineer or driver, shall be at the time such injury was committed, 
or who owns any such raiiroad, locomotive, car, stagecoach, or other public 
conveyance, at the tlme any injury is received, resulting from, or occasioned 
by any defect or Insuflielency above declared, shall forfeit and pay for every 
person or passengcr so dylng, the sum of flve thousand dollars, which may be 
sued and recovered: First, by the husband or ivife of the deceased; or, sec- 
ond, if there be no husband or wife, or if he or she faits to sue withhi six 
months after such death, then hy the minor child or children of the deceased; 
or, thtrd, if such deceased be a minor and unmarried, then by the father and 
mother, who may join in the suit, and each shall hâve an equal interest In 
the judgment ; or if either of them be dead, then by the survlvor. In suits in- 
atituted under this section, it sliall be compétent for the défendant for his 
défense to show that the defect or insufficiency named iu this section, was 
not of a négligent defect or insulhclency." 
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EASTEBN OREGON LAND CO. v. WILLOW RIVER LAND & 
IRRIGATION CO. 

(Circuit Court of Api)eals, Nintli Circuit. November 1, 1912.) 

No. 2,007. 

1. Injtjnction (§ 36*)— Suit to Restkain Tkbspass— Equity .Il-rjsdiction — 

DiSPXTTED TiTLE. 

In a suit to enjoin the building of a dam and the iiupounding of water 
from a stream b.y défendant on land to which complainant claims title 
through a gi-ant by Congress of agricultural lands and a patent issued 
thereunder, défendant cannot raise a question of title wbieh will defeat 
jurisdiction of a court of equity by alleging that the land is minerai, 
and did not therefore pass under tbe grant or patent to complainant, 
where it makes no claim of title in itself, and is seeking to appropriate 
the land for agricultural, and not minerai, purposes. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 82-84; Dec. 
Dig. § 36.*] 

2. Injtjnction (§ 36*) — Grounds of Relief — Trespass. 

A court of equity has jurisdiction to enjoin a trespass, even when tho 
title to the premises is in dispute, where the trespass is of such nature 
as to destroy the substance of the estate in the character In which it is 
claimed by complainant, and will work irréparable damage to him if hls 
right should be established. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 82-84; Dec. 
Dig. I 36.*] 

3. Injunction (§ 113*) — Action — ^Lâches. 

A suit to enjoin a trespass on real estate is not barred by lâches, where 
complainant notilied défendant of its rights and that it would protect 
the same at once on learning of defendant's proposed action, and com- 
menced suit within six months thereafter. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 198-201; 
Dec. Dig. § 113.*] 

4. Watbes and Wateb Courses (§ 40*) — Riparian Rights in Stbeam — Obe- 

GON STATUIES OVERFLOW WaTEBS. 

A riparian owner of land on a stream in Oregon, a part of which is 
Irrigated by the overflow water each spring and produces annual crops of 
grass, used by him for pasturage and hay, and which land, wlthout such 
Irrigation, would be valueless for practical use, has a yested right in such 
water, of which he cannot be deprived by another above him by an appro- 
priation made under the state statutes (L. O. L. § 6525 et seq., or Act Feb. 
24, 1909 [Lews 1909, p. 319]), both of which, while authorizing such ap- 
propriation, provide that no owner of lands ou a stream shall thereby 
be deprived of vested rights acquired by the prior and continued actual 
application of water from such stream to bénéficiai use. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 32 ; Dec. Dig. § 40.*] 

6. Watees AND Wateb Coubsbs (§ 40*) — "Natubax Flow of Stream" — Over- 
flow Watebs. 

The increased flow of a stream, occurring annually by reason pf rainfall 
and melting snow about its source, is no less the "natural flow of tho 
stream" because it does not remain within the ordinary channel, but over- 
flows adjacent low grounds wlthout well-defined banks, so long as it re- 

•ï"or otBeï cases see same topic & S ndmbbs in Dec. & Am. Dlgs. 1907 to daté, & Rep'r Indexes 
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mains a single body of water ond is eventually discharged tbrough tlie 
IH'oper cbaimel. 

iKd. Xote. — For otlier cases, see Waters and Water Courses, Cent. Dig. 
§ ;{2 ; Dec. Dig, § 40.* 

For otlier deliuitions, see Words and Phrases, vol. 5, pp- 4000, 4.007.] 

Gilbert, Circuit Judge, di.sseiiting. 

Appeal from the Circuit (District) Court of the United States for 
the District of Oregon; Robert S. Beau, Judge. 

Suit in equity by tlie Eastern Oregon Land Company against the 
Willow River Land & Irrigation Company. Decree for défendant 
(187 Fed. 466), and complainant appeals. Reversed. 

Suit for an injunction to restrain appellee, the Willow River Land 
& Irrigation Company, from constructing a dam for a réservoir in the 
canyon of Willow creek, in Malheur county, Or., upon lands claimed 
by tlie appellant, from flooding certain adjoining lands of appellant with 
the waters of such réservoir, and from appropriating, diverting, or 
taking from the channel of Willow creek any of the waters naturally 
flowing through lands riparian to said creek and owned by the appellant. 

Teal, Minor & Winfree and Huntington & Wilson, ail of Portland, 
Or., for appellant. 

Richards & Haga, of Boise City, Idaho, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Jtidge. The appellant was the complainant, and 
the appellee the défendant, in the court below, and the parties vvill be 
so des gnated in this opinion. 

The complainant is a California corporation, which has succeeded to 
the title and claims to be the owner in fee of ail the lands granted to 
the s':ate of Oregon by the act of Congress entitled "An act granting 
lands to the state of Oregon to aid in the construction of a militarj- 
wagon road from Dalles City, on the Columbia river, to Et. Boise, on 
the Snake river," approved February 25, 1867 (14 Stat. L. 409, c. Ti), 
known as "The Dalles Military Road Grant." The Dalles Military 
Road grant extends across the northern end of Malheur county, in the 
State of Oregon, and includes the odd-numbered sections to the extent 
of three sections in width on each side of the line of road. Willow 
creek is a nonnavigable stream flowing in a gênerai southeasterly di- 
rection through the northern portion of Malheur county, and is a trib- 
utary to the Malheur river. 

It is alleged in the bill of complainant that the channel of Willow 
creek crosses or intersects a portion of the following sectional tracts 
included in The Dalles Military Road grant, now claimed as belonging 
to the complainant : In township 14 S., range 42 E : The S. lA of S. 
W. 1/4 and the S. W. y^ of S. E. % of section 21, containiîîg 120 
acres, and section 27, containing 640 acres. In township 15 S., range 
42 E. : Sections 3 and 11, containing 1,280 acres. In township 15 S., 
range 43 E.: The N. 1/2. the S. E. %, the N. 1/0 of S. W. Y^, and S. 
E. 1/4 of S. W. 1/4 of section 31, containing 600 acres. In township 

•For otlier cases see same topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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16 S., range 43 E.: The N. %, the S. E. M, and the N. E. 1/4 of S. 
W. 1/4 of section 5, containing 520 acres; the N. W. I/4 and the E. % 
of S. W. 14 of section 9, containing 240 acres ; the S. 1/2, the S. % 
of N. 1/2, and the N. W. 14 of the N. W. 14 of section 23, containing 
520 acres ; and section 25 in same township, containing 640 acres. In 
township 16 S., range 44 E. : The W. V2 and the S. E. J4 of section 
31, containing 480 acres. In township 17 S., range 44 E. : The W. 
J,/.. the W. 1/2 of S. E. M, and the S. E. %of S. E. % of section 5, con- 
■taining 440 acres; sections 9 and 15, containing 1,280 acres; the W. 
1/2 and S. E. 14 of section 23, containing 480 acres ; and section 25, 
containing 640 acres. 

It is alleged that the foregoing sectional tracts, amounting in the ag- 
gregate to 7,880 acres, are riparian to Willow creek. Willow creek, 
from the point vvhere it enters section 21 in township 14 S., range 42 
E., down to a point near the northwest corner of section 14, township 
15 S., range 42 E., a distance of about 10 miles, flows through a rocky 
canyon, with bluffs, or steep, high hills, on each side. From the north- 
west corner of said section 14, township 15 S., range 42 E., the creek 
enters a wide valley, the lower level of which is from three-quarters of 
a mile to a mile and a half wide. On the southerly side of the creek 
the lower level or bottom lands are separated from the foothills by a 
distinct bench formation a mile or two miles in width, vvhile on the 
northerly side of the creek the bottom lands slope gradually to the foot- 
hills. The bottom lands, in so far as they are subject to annual over- 
flow or are arlificially irrigated, produce wild grass and other hay crops. 
The valley lands, not so irrigated, are arid and unproductive. The 
channel of the creek, after it enters the valley, is not of sufficient ca- 
pacity to carry ail of the water of the creek during periods of high 
water, which usually occur in the latter part of winter or early spring, 
and the lower levels of the valley are consequently subjected to over- 
flow to a greater or less extent. About 3,600 acres of the complainant's 
land lie in this lower level on both sides of the creek, and about 300 
acres are rendered productive of wild grass and other hay crops by 
the annual overflow. 

With the exception of the title to the lands in sections 21 and 27 in 
township 14 S., range 42 E., there is no serions controversy as to the 
title to the lands along Willow creek described in the bill of complaint 
and claimed by the complainant. It is practically conceded that the 
title to siich lands passed from the United States to the state of Oregon 
bv the terms of the grant contained in the act of Congress of February 
25, 1867 (14 Stat. 409, c. 77), and the act of June 18, 1874 (18 Stat. 
80, c. 305 [U. S. Comp. St. 1901, p. 1517]), and that by mesne con- 
vej'ances the title to the said lands has become vested in the complain- 
ant; nor is there any controversy that the granting act, is by its 
terms, a grant in pra?senti, and that the riparian rights appurtenant 
to the lands were not reserved or otherwise disposed of by the Unit- 
ed States, but passed with the title of the land to the state of Ore- 
gon and to its grantees. With respect to the title of sections 21 
and 27 in township 14 S., range 42 E., the question is presented 
whether thèse lands are within the terms of the grant. They are 
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within the primary limits of the grant, and patents were issued tliere- 
for by the United States to The Dalles Military Road Company, 
and the title, if any passed by grant or patent, has become vested in 
the complainant. But it is objected on the part of the défendant that 
the title to minerai land did not pass by either grant or patent, and that 
the lands in thèse two sections are minerai lands. 

It is alleged in the bill of complaint that the défendant, without the 
authority or consent of the complainant, has wrongf ully and unlawful- 
ly entered upon the W. i^ of the S. W. J4 oi section 27, township 14 
S., range 42 E., and has commenced the construction of a dam, the 
dimensions of which would be about 337 yards in length and 100 feet 
in height ; that this dam would be constructed for the purpose of ob- 
structing the flow of water in the natural channel of Wiilow creek, 
and to create a large réservoir for the storage and rétention of waters 
flowing in Wiilow creek above said dam, and by means of said dam, 
it is alleged, défendant intended to and would flood and overflow por- 
tions of sections 21 and 27, owned by the complainant, and would divert 
the waters of Wiilow creek at and below said dam to nonriparian lands 
owned by the défendant, and would thereby deprive the complainant of 
the right to use the waters of Wiilow creek flowing through its riparian 
lands, thereby greatly injuring and depreciating the value of said ripa- 
rian lands, to the irréparable injury and damage of the complainant. 

In defendant's answer it is alleged that the lands claimed by the de- 
fendant in sections 21 and 27, township 14 S., range 42 E., are minerai 
lands. It dénies that the complainant is the owner of said lands, but 
admits that défendant proposes to construct a dam of practically the 
dimensions mentioned in the bill of complaint; that it is the defend- 
ant's purpose in the construction of said dam to obstruct the fïow of 
a part of the water in the natural channel of Wiilow creek, yiz., the 
surplus of flood water thereof ; that it will create a large réservoir for 
the storage and rétention of said water, and that by the rétention çf 
said water in said réservoir will overflow and flood a small portion, of 
the W. % of the S. W. ^4 oi section 27, and a small portion of tlie 
S. Va, of the S. W. ^i^ and the S. W. ^A of the S. E. % of section 21; 
but it dénies that the construction and maintenance of said dam or the 
overflow on said land will greatly or irreparably damage complainant, 
or will' cause it any damage whatever. It is alleged that not to exceed 
50 acres of said lands will be affected in any way by the construction 
or maintenance of said dam and réservoir. 

Défendant admits that it is its purpose in the construction of said 
dàrn.ahd the maintenance thereof, and of the réservoir created thereby, 
to divert éertain of the waters of Wiilow creek from its natural channel 
and by means of ditches to convey the same to its own lands and to 
the lands of other people, a part of which said lands are riparian to 
Wiilow creek, and part of same are not. Défendant allèges that its 
purpose in the construction and maintenance of said dam and réservoir 
is to create and impound in said réservoir the flood or surplus water 
of said creek, which as it naturally flows is of no use whatever. to said 
complainant, or to any other person; and its purpose is to use said 
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water so collected and impounded in the proper and necessary irriga- 
tion of adjacent arid land belonging to itself and other parties. 

With respect to tlie ownership of sections 27 and 21, in township 14, 
range 42 E., the défendant allèges that said land, and particularly that 
part thereof occupied by said dam and to be occupied by its réservoir, 
is mining land, and that the same is more valuable for its gold deposits 
than for any other purpose, and that it is and always has been abso- 
lutely valueless for any other purpose, except that of mining for gold ; 
allèges that more than 30 years ago said land was filed upon as placer 
gold mining claims by the predecessors in interest of the défendant, 
under and pursuant to the laws of the United States governing the ac- 
quiring of placer gold mining claims; that the persons who so filed 
upon said land as such mining claims held, worked, and occupied the 
same as mining claims, and that by proper mesne conveyances from 
said parties said land has been conveyed to the défendant and it was 
the owner thereof; that defendant's predecessors in interest in said 
mining claims, for the purpose of working said mining claims, appro- 
priated and used ail the waters of Willow creek naturally flowing 
through said lands during the summer and autumn seasons, and used 
that quantity of water of said stream during the entire year in and 
about the working of said claims ; that through varions sales, transfers, 
and conveyances of said water rights the same hâve been sold, trans- 
ferred, and conveyed to the défendant, and the défendant is the légal 
owner and holder of said water rights ; allèges the incorporation of 
the défendant under and pursuant to the laws of the state of Oregon 
for the purpose, among other things, of constructing, maintaining, and 
operating dams, réservoirs, irrigation ditches, channels, and flumes, to- 
gether with laterals running therefrom, for the purpose of irrigating 
lands, and for the purpose of bringing under cultivation désert and un- 
productive lands ; to operate and construct irrigation Systems, and the 
business of furnishing water for irrigation purposes to others under 
contract of sale, or in any other manner whatsoever ; to acquire, build, 
or operate the business of a power company for itself or for furnish- 
ing power to others ; to obtain, by purchase, lease, location, or other- 
wise, water rights and privilèges and irrigation rights and privilèges, 
and to maintain and operate a gênerai system of irrigating lands for 
itself or for others, and to engage in the gênerai business of develop- 
ing and cultivating lands and handling the produce therefrom for itself 
or for others ; to construct, maintain, improve, control, and superintend 
canals, réservoirs, water courses, flumes, ditches, and laterals. 

It is alleged that, in furtherance of defendant's purpose and in 
pursuance of the statute of the state of Oregon, the défendant had 
on the 7th day of April, 1908, duly and regularly posted in conspicu- 
ous places at the point of its headgate of the réservoir situated in 
the N. E. J4 of the S. Wi. % of section 2, township 15 S., range 42 
E., a notice of location and appropriation of the water of Willow 
creek. It is also alleged that said notice was on the same day posted 
in a conspicuous place at the headgate of the réservoir situated in 
the S. W. 14 of the N. W. 34 of section 27, township 14 S., range 
42 E., and said notice was thereafter filed and recorded in the clerk's 
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office of Malheur county, Or. The notice is in substance that the 
défendant had located and appropriated 20,000 cubic inches of water 
by miner's measure, under 6-inch pressure, of and from Willow 
creek, and of and from the water flowing therein, or a sufficient 
amount thereof to maintain a continuous flow of 20,000 inches thereof, 
miner's measure ; that there would be two réservoirs used for storage 
purposes in connection with the opération of said canal and the va- 
rions laterals therefrom; that the headgate of the upper réservoir was 
to be constructed in the S. W. ^,4 of the N. W(. J4 oi section 27, town- 
ship 14 S., range 42 E. ; that the headgate of the lower réservoir was 
to be constructed in the N. E. j4 of the S. W. 14 of section 2, town- 
ship 15 S., range 42 E. The gênerai course and direction of the 
canal from said headgate in a southwesterly direction through sections 
2 and 11 in township 15 S., range 42 E., is given through varions num- 
bered sections down to section 16 S., range 43 E., the size of the 
canal is stated, and that the water is located and appropriated for the 
purpose of bénéficiai use, and to be used and appropriated for the 
purpose of irrigation for household, domestic, and power purposes, 
for watering cattle and live stock. It is further alleged in the an- 
swer that défendant had fîled for record in the office of the clerk 
of Malheur county a map showing the gênerai route of the ditches 
and canals through and by means of which the water so appropriated 
in and pursuant to said notice was to be distributed and used in com- 
pliance with the statute of Oregon. 

It is alleged that défendant has since proceeded with the construc- 
tion of its dam and réservoir for the purposes stated ; that complain- 
ant had known of the construction of the dam, and the labor and ex- 
pense incident thereto, and had made no objection to the construction 
of said dam so far as the same might affect the flovv of the water 
of Willow creek; and that défendant had expendcd more than $50,- 
000 in the construction of said dam. 

Upon the issues presented by the bill of complaint and answer, 
testimony was taken, and, upon being submitted to the Circuit Court, 
an order was entered denying the relief pfayed for, and dismissing 
the bill, for two reasons : (1) That the title to the land upon which 
défendant was constructing its dam and réservoir was in dispute, and 
this dispute should be settled by law ; (2) the complainant had not 
shown that it would be substantially injured by the impounding of the 
fîood or v^'aste waters of the stream, Botli of thèse questions are 
involved in this appeal. 

The objection that the title to the land upon which the défendant 
was constructing its dam and réservoir was in dispute présents two 
questions, one of law and the other of fact. The dam is located partly 
on section 28, and partly on section 27, township 14 S., range 42 
E., but mainly on section 27, on the N. W. % of the S. W. 14 of 
the S. W. 14 of that section. The complainant has no interest in 
the land in section 28. The location of one end of the dam upon 
that section is, therefore, of no interest to the complainant, and is 
not involved in this suit. The complainant holds a title to section 
27 derived from a patent issued by the United States to The Dalles 
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Military Road Company on the 28th day of May, 1902 ; and it is con- 
tended on behalf of the complainant that the title to the land de- 
scribed in the patent passed to the grantee by proper conveyance and 
is now vested in the complainant, and that the character of the land 
is not now open to inquiry, unless it should be made to appear in a 
proper action that the patent had been procured by fraudulent mis- 
representation on the part of the grantee as to the character of the 
land. No such claim of fraudulent misrepresentation is made in this 
case, but it is insisted that the grant did not embrace minerai lands, 
and that the officers of the Land Department had no authority to issue 
a patent for lands containing minerai, and that such lands were ex- 
cluded by the terms of the patent. 

The patent conveys in township 14 S., range 42 E., certain desig- 
nated subdivisions of section 21, containing 120 acres, and "ail of 
section 27, containing 640 acres," but provides, "yet excluding and 
excepting ail minerai lands, should any such be found in the tracts 
aforesaid." It was contended by the complainant in the court below, 
and the contention is renewed hère, that the issuance of the patent by 
the government of the United States to complainant's predecessor in 
interest was a conclusive adjudication that the lands described in the 
patent were nonmineral. It was admitted by the court that this prob- 
ably was true if the patent contained no réservation; but it was the 
opinion of the court that the réservation manifested an unmistakable 
intention on the part of the government not to convey minerai lands, 
and repelled any inference that the department had adjudicated or 
intended to adjudicate that no part of the land described in the patent 
was minerai. 

The complainant contends that the issuance of the patent was a 
final adjudication, by the only authority having jurisdiction to make 
the adjudication, that the land described in the patent was of the class 
of lands granted by the act under which the patent was issued. This 
identical question was before the Circuit Court for the Southern Dis- 
trict of California in the case of Roberts v. Southern Pacific Rail- 
road Co., 186 Fed. 934. In that case Judge Ross held that where 
Congress had provided for the disposition of any portion of the pub- 
lic domain of a particular character, and had authorized the officers 
of the Land Department to issue a patent for such land on an ascer- 
tainment of certain facts, such department had jurisdiction to inquire 
into and détermine the existence of those facts, and in the absence 
of fraud, imposition, or mistake, its détermination was conclusive 
against collatéral attacks. From this décision complainant appealed to 
this court, and thereupon this court certified the question, in varions 
forms pertinent to that and another case before this court, to the Su- 
prême Court of the United States for instructions as to a proper déci- 
sion of the questions. The questions are certified under the title 
of two cases, namely: Burke v. Southern Pacific Co. (No. 279) 

see 234 U. S. 669, 34 Sup. Ct. 907, 58 L. Ed. , and Lamprecht v. 

Southern Pacific Co. (No. 280) see 234 U. S. 669, 34 Sup. Ct. 907, 

58 L. Ed. . Whether a patent issued under the circumstances 

disclosed in the présent case conveys to the grantee an absolute title 
201 F.— 14 
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to the land described therein, subject only to direct attack for fraud, 
misrepresentation, or mistake, or wliether the conveyance is subject 
to the réservation excluding minerai lands, should any such be there- 
after foundi in the tracts conveyed, must therefore avvait the décision 
of the Suprême Court upon the questions submitted in the cases 
referred to. 

[1] But, assuming that the patent is open to this collatéral attack, 
we are of the opinion that such an attack is not supported by évi- 
dence in this case. The défendant introduced évidence tending to 
show that its predecessors in interest had located placer mining claims 
upon certain subdivisions of section 27 and other sections in that 
neighborhood ; but no location appears to bave been made upon the 
S. W. J4 of the S. W. 14' of section 27, the subdivision in contro- 
versy, and the défendant has produced no évidence of any title dé- 
rivée! from mining locations made upon that subdivision of section 
27. The défendant introduced évidence tending to show that mining 
opérations had been carried on at points on Willow creek above the 
point where the dam is located, but no évidence that any gold had 
been taken out at that point or from the subdivision of that section 
upon which the dam is located. There was no évidence that the 
boundaries of any claim had been marked upon the ground, so that 
such boundaries could be readily traced; nor was there any évidence 
that a notice of such a claim had ever been posted upon the ground 
or filed in the United States land office, nor was there any évidence 
tending to show that any steps had been taken under the laws of 
the United States to obtain title to the ground as minerai ground. 

In this State of the évidence we do not think the défendant was 
in a position to raise the question as to the minerai character of the 
land in controversy or the gênerai character of the land in the vicin- 
ity. The défendant is not a claimant of the land in dispute for its 
minerai character or its minerai deposits, nor, indeed, is it a claimant 
there or elsewhere for land on account of its minerai character or its 
minerai deposits. It has taken possession of the land in dispute, not 
for the purpose of carrying on mining opérations, but to impound 
waters for irrigation purposes. It was not incorporated to engage in 
mining opérations, or to acquire land for that purpose. It was in- 
corporated — 

"to build, establisli, and coiistrnet, and wlien establislied. to malntain and 
operate, dams, réservoir sites, irrigiition ditclies, canals, and flumes, togetlier 
witli laterals running tlierefroiii, for the purpose of irrigating lands, and for 
tlie purpose of brlngiug under cultlvation désert and unproduetive land ; to 
actiuire a fee simple title to lands or a lesser interest tliereln, and to water 
and irrigate same, and to lease, seU, or dispose of same, either in whole or 
in part ; to operate and construet irrigation System or Systems, and the busi- 
ness of furnishing water for irrigation purposes to others under contract of 
Kale or in any other raanner wliatsoever." 

Its object and purpose is to promote agriculture, and the land in 
dispute is to be used for that object and purpose, and not for the 
purpose of taking out minerai, or for any mining purposes what- 
ever. That the défendant has taken possession of the land in con- 
troversy to maintain and operate a dam for the storage of water for 
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the purpose of irrigating and bringing under cultivation désert and 
unproductive lands for agricultural purposes appears to be a suffi- 
cient ansvver to defendant's gênerai daim that the land is minerai land, 
that it is more valuable for its minerai deposits than for any otlier 
purpose, and that therefore it is excluded from the complainant's 
grant and patent. If the land is more valuable for such agricultural 
purposes as the défendant proposes than for its minerai deposits, 
then the land belongs to the complainant under the grant and patent as 
agricultural land. 

[2] It follows that in our opinion there is no actual dispute as to 
the title to the land upon which défendant is constructing its dam, for 
the reason that défendant makes no showing of title in itself. But, 
assuming that there is, the complainant is not in a court of equity 
without right. While the gênerai rule is that a suit to enjoin a tres- 
pass cannot be used and substituted for a proceeding to try the 
légal title to real property, nevertheless the équitable doctrine is well 
established that when the nature of the trespass is such as must nec- 
essarily go to the destruction of the estate in the character in which 
it is enjoyed, or the trespass cannot be adequately compensated in 
damages and the remedy at law is inadéquate, a court of equity in 
such or like cases is authorized to interfère and grant relief by in- 
junction. Hume v. Burns, 50 Or. 124, 127, 90 Pac. 1009. 

In Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. 565, 28 L. Ed. 1116. 
the Suprême Court of the United States held that: 

"It is now a cominon practice in cases where irrémédiable miscliief is being 
done or threatened, golng to tlie destruction of the substance of tlio estate. 
such as the extraction of ores from a mine, or the cuttlng down of timber, or 
the removal of coal, to issue an injunction, though the title to the premises be 
iu litigation." 

In Northern Pac. R. Co. v. Hussey, 61 Fed. 231, 9 C. C. A. 463, thè 
complainant was a land grant railroad, but the lands opposite to the 
completed line had not been surveyed, so as to render the odd-num- 
bered sections belonging to the company distinguishable from the even- 
numbered sections reserved to the United States. It was charged in 
the bill of complainant that the défendant had entered upon the un- 
suryéyed lands within the limits of the grant and was cutting down 
the timber therein ; but becausd the complainant could not show title 
to the land in the complaint, and such title was denied, the Circuit 
Court dismissed the bill. This court, upon the authority of Erhardt 
V. Boaro, supra, held that the défendant was engaged in destroying 
the substance of the estate, and that the interest of the complaiiiant 
was such that a court of equity would protect the estate by injunction. 

In Oolagah Coal Co. v. McCaleb, 68 Fed. 86, 15 C. C. A. 270, the. 
actioçi was for an injunction to restrain trespass upon certain mining, 
ground in the Indian Territory. Thdre was a question of right as 
between the parties to the action under a license îrom the Cherokee 
Nation. The défendant resisted the action on the ground that the 
complainant had a plain, adéquate, and complète remedy at la\y. The 
lowèr court dismissed the bill. The Court of Appeals held that the 
complainant was not without right to équitable relief, even if it weré 
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true, as the défendant contelnded, that the bill disclosed a controversy 
betvveen parties as to who had the superior right to mine coal on the 
lands in question, vvhich could only be appropriately determined by a 
court of law. "If such was the fact," said the court, "it would never- 
theless be compétent for a court of equity to restrain the commission 
of such trespasses as are charged in the bill, until the controversy ex- 
isting between thel parties is settled by the proper tribunal." 

In this case the érection of a dam and the formation of a réservoir 
by the défendant on the land in dispute is manifestly a destruction of 
the estate in the character in which it was being used and enjoyed by 
the complainant. That such a destruction will be an irréparable in- 
jury is established by the fact that the défendant does not claim to be 
able to respond in damages in the event it should finally bei determined 
that the title to the land is in the complainant, and, as a matter of 
fact, it could not establish its ability to so respond. Its solvency was 
questioned when the case was argued in this court, and the défendant 
bas since filed its pétition in bankruptcy in the United States District 
Court for the District of Oregon, showing a hopelelss state of insolv- 
ency. It cannot, therefore, respond in damages in the event the title 
to the land should be found to be in the complainant. 

[3] The objection that the complainant had not been diligent in 
protecting its alleged rights against the defendant's intrusion upon the 
land upon which the dam was being constructed cannot be maintained. 
The évidence shows that the défendant made its appropriation of 
water from Willow creek by posting notice! on April 7, 1908 ; that on 
May 19, 1908, the complainant wrote to Léonard Cole, advising him 
that the complainant held United States patent to lands in sections 
21 and 27, township 14 S., range 42 E., which he was undertaking to 
sell to D. M. Brogan; that complainant intended to assert its right to 
the same, and would resist any attempt to flood the land, or otherwise 
enter upon it, by injunction suit. On May 20, 1908, Léonard Cole and 
otheirs conveyed to the défendant their interest in the mining claims 
and mining water rights on Willow creek. On June 18, 1908, com- 
plainant wrote to the défendant that complainant objected and pro- 
tested against any occupancy or work theretofore or thereafter donc 
or to be done by the défendant or by any other person upon sections 
21 and 27, township 14 S., range 42 E., or any other of its lands, 
without its consent, and would hold ail parties acting contrary to the 
notice responsible for the conséquences. No attention was paid to 
thèse notices, either by Léonard Colel or by the défendant, and in Oc- 
tober, 1908, this suit was commenced against the défendant. We 
think this évidence shows that the complainant acted with reasonable 
diligence in notifying the défendant of its ownership of the land upon 
which the dam was being constructed and its rights in respect thereto. 

[4] We are of opinion that the Circuit Court was also in error in 
withholding an injunction in this case on the ground that the impound- 
ing; of the fîood waters of Willow creek caused no substantial injury 
to the complainant. The complainant is the owner of lands riparian 
to both banks of Willow creek, below the point where the défendant 
claims the right to divert from the waters of the creek a continuons 
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flow to the extent of 20,000 cubic inches of water, by miner's measure, 
under 6 inches of pressure, It will not be necessary to enter into a 
discussion of the statutes and various décisions of the Suprême Court 
of Oregon defining riparian rights in that state. We will accept the 
opinion of the learned District Judge in this case upon that question 
that : 

"The riparian proprietor is entitled to tlie ordinary and usual flow of a 
streani as ionj; a;< It is of any bénéficia] use to tiini, and tliis niay, under sonie 
circumstauces, Include tlood or overtiow waters reasonaiily to he anticlpated 
during ordinary seasons." 

But we do not agrée with him that it did not appear from the évi- 
dence that the complainant would suffer any substantial injury by the 
diversion of 20,000 cubic inches of the continuous flow of Willow 
creek. The creek has its source in the Blue Mountains, where it is 
fed mainly by the melting snow of that région. The quantity of 
water flowing in the creek is therefore largely dépendent in quantity 
and duration upon the extent of the snowfall and its melting period 
in the mountains. Jn 1904 ofiicers of the government measured the 
flow of water in Willow creek at a point about 6 miles above the post 
office at Dell and about 5 miles below defendant's proposed point of 
diversion. The reported measurements determined the monthly flow 
of water in the creek in acre feet for the period of a year as follows: 

Jauuary. 1!)04 61.5 acre feet 

February, " 12,710 " 

Mardi, " 48.140 " 

April, " ST.I.W " 

May, " 10.020 " 

June, " 1,8K0 " 

July, " 422 " 

Angiist, " :!1 " 

September, " ll(i " 

October, " 579 " 

Noveuiber, •' .'viO " 

Deceuiber, " 750 " 



Total for the y car 1004 112,929 acre feet 

Emory Cole, a witness called for the défendant, had resided in the 
vicinity of Willow creek for 40 years and assisted the government of- 
ficers in taking the measurelments. He testified that the flow of the 
creek in the year 1904 was about the average. 

In Whited v. Cavin, 55 Or. 98, 109, 105 Pac. 396, 400, the Suprême 
Court of Oregon found that one inch of water, under 6-inch pressure, 
miner's measurement, is one-fortieth of a second foot, and furnished 
a flow of 675 gallons per hour, which in 30 days would furnish 11/2 
acre feet. By this measurement defendant's right of diversion of 
20,000 cubic inches of the continuous flow of Willow creek would be 
for one month of 30 days the équivalent of 30,000 acre feet of water. 
Comparing this quantity of water with the average flow of Willow 
creek as ascertained by the government officers, and we find that such 
a right of diversion is largely in excess of the average flow of the 
creek, except during the months of March and April. During the re- 
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mainîng 10 months of the year défendant would Hâve the right ter 
divert every drop of water flowing in the crelek, leaving no water for 
the àettlers below on lands riparian to the creek, no water for the over- 
flow of complainant's bottom lands during that part of the season 
when most needed, no water for seepage froni the creek through 
complainant's riparian lands during the late spring and early summer, 
and no water for stock or for domestic purposes for the tenants on 
complainant's riparian lands after April or May in each year, a part 
of the season when most required for the growth of grass for pasture 
of horses and cattle, and for hay for the remainder of the year wlien 
pasturel is not available, and for the supply of water in wells for 
family and other domestic purposes. 

Complainant's right to object to this diversion is based upon the 
fact that it is the owner of 7,120 acres of land in Willow creek valley 
below the point of diversion, and this ownership is derived through 
mesne conveyances from the grant of the act of Congress of Feb- 
ruary 25, 1867. Of this land 3,600 acres lie in the lower level of the 
creek valley in tracts adjacent to and riparian to the creek, and of 
thèse lower tracts about 300 acres are relndered productive of wild 
grass and other hay crops by the natural overfîow of the creek. There 
is some question as to the quantity of this overflowed land owned 
by the complainant. Défendant admits in its answer that it amounts 
to 50 acres. We think that the évidence shows that it amounts to 
about 300 acres, as claimed by the complainant. The court below did 
not find that the water of the creek had been applied to a bénéficiai 
use by the complainant upon any of its lands, and under récent enact- 
ments of the state of Oregon, modifying the law of riparian rights in 
that state, the court held that complainant was not injured by defend- 
ant's diversion of the water of the creek to its nonriparian land. 

The évidence shows that part of this overflowed land owned by the 
complainant had been occupied by tenants ; that of this land 134 acres 
had been inclosed by fence, and the grass grown upon the land had 
been mowed by the tenants and stacked for hay, and other parts of 
the overflowed land had been used for pasture; that if this land was 
deprived of the water flowing in from the creek during the spring and 
early summer, no grass could be grown for hay, and no paëturè grôwn 
for stock ; that the wells would go dry, and the land become worth- 
less for any purpose; that, on the othdr hand, with the natural flow 
of water in the creek, the value of the land as estimated by one of the 
defendant's witnesses is from $1.25 to $10 per acre, and by one of 
complainant's witnesses from $30 to $50 per acre, and that the annual 
rëntal was about $2 per acre. 

Thé' right of the défendant to appropriate from the water of Wil- 
low creek a suffîcient amount to maintain a continuous flow of 20,000 
cubic inches is based upon the law of appropriation, as providéd by 
the laws of Oregon, and the proceedings taken by the défendant there- 
under in making such appropriation. Thèse proceedings were not in 
ail respects in accordance with the requirements of the statute. There 
were several errors and omissions in the notice and other proceedings, 
but it is claimed by the défendant that thèse defects hâve been cured 
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and the proceedings validated by subdivision 7 of section 70, c. 216 
(Act Feb. 24, 1909) Laws of Oregon 1909, which provides as f ollows : 

"7. And wbere appropriations of water lieretofore attempted hâve beeu 
iindertaken iu good faitli, and tlie work of construction or improvement ttiere- 
iinder has been In good faith commenced and diligently prosecuted, sucli ap- 
propriations shall not be set aside or avoided. In proceedings under this act, 
liecause of any irregularity or Insufflciency of tlie notice by law, or in the 
inauner of postiug, recording, or publication thereof." 

Conceding for the purpose of this case the validity of the proceed- 
ings incident to the appropriation, it does not follow that the appro- 
priation divested the complainant of its prior right to water upon its 
riparian lands. The act of February 18, 1891 (I^aws of Oregon 1891, 
p. 52), as amended by Act February 25, 1901 (Laws of Oregon 1901, 
p. 137; Ix)rd's Oregon l,aws, § 6525 et seq.), providing for the ap- 
propriation of water for gênerai use and irrigation and for the con- 
demnation of lands for right of way, makes this exception in section 8 : 

"But no person owniug lands lying contiguous to any natural stream shall, 
without his consent, be deprived of water for household or domestic use, or 
for the purpose of watering his stock, or of water necessary to irrlgate crops 
growing upon such lands, and actually used therefor." 

In the later act of February 24, 1909, supra, it is provided that: 

"1. Nothing in this act contained shall impair the vested right of any per- 
son, association or corporation to the use of water. 

"2. Actual application of water to bénéficiai use prior to the passage of this 
act by or under authorlly of any riparian proprietor, or by or under author- 
ity of his or its predecessors in interest, shall be deemed to create in such 
riparian proprietor a vested right to the extent of the actual application to 
bénéficiai use: Provided such use has not been abandoned for a continuons 
period of two years." Paragraphs 1 and 2 of section 70. 

Whether complainant's riparian rights attached to the larger sec- 
tional areas of its land, aggregating 3,600 acres, containing the over- 
flowed land, we do not stop to consider. It will be sufficient to déter- 
mine whether the complainant had any vested right to the flow of 
water in Willow creek by reason of its ovi'nership of the overflowed 
land. We think the évidence shows beyond any question that at least 
the bottom lands belonging to the complainant immediately adjoining 
the creek, and amounting to about 300 acres, would be damaged and 
the value of the land destroyed for any practical use by defendant's 
diversion of 20,000 cubic inches of the continuons flow of Willow 
creek. We are of the opinion, therefore, that the complainant has a 
prior right in the natural flow of the creek to the extent of its accus- 
tomed bénéficiai use of the water upon this land, and we find that this 
prior right is not only a vested right under the law, but that it is prac- 
tically conceded by the admissions contained in defendant's answer 
in this action. It allèges that : 

: "It is not, and never has been, its purpose or intention In the construction 
or maintenance of said dam and said réservoir, and the collection and im- 
pounding and use of said water, to so obstruct or interfère with the natural 
flow of the water of said creek as to interfère In any way with the rîghts of 
iiny person in or to the use of any of the waters of said stream, and it allèges 
that its proposed System of irrigation by means of said dam and said réser- 
voir can and wlll be carried out without injury or damage to the complainant 
tir to any other person," 
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[5] What the natural flow of a stream is was determined by Judge 
Bean, when Chief Justice of the Suprême Court of Oregon, in the 
case of Price v. Oregon Railroad Co., 47 Or. 350, 358, 83 Pac. 843, 
846. Speaking of the flood waters of a natural stream, the learned 
judge said: 

"Wlieu such ^A';lter lias fouud its way iiito a mitnral stream or watei' course, 
and inlngles with the waters thereof, it beeoaies as mncli a part of ttie stream 
as any other partiele of water in it, and ceases to possess any of the qniilities 
of surface water. And the mère fact that for the time being the ehannel of 
the stream is uot sullicient to carry ail the wnter does not change the rule, 
so long as the water forms one continuons hody and llows in tha course of 
the ordinary ehannel of the streain. As said in Crawford v. Rambo, 44 Ohio 
St. 282, 7 N. 15. 42!): 'It is dittlcult to see upon what ]trinciple the tiood waters 
of a river can be likened to surface water. Wben it is said that a river is 
out of its bauks, no more is implied than that its volume then exceeds what 
it ordinarily is. Whether Uigh or low, the entire volume at any one tiiiie con- 
stitutes the water of the river at such time ; and tlie land over whieh its car- 
rent flows must be regarded as its ehannel, so that, when swoUen by rains 
and nielting suows, it exteuds and flows over the bottonis along Its course, that 
is its flood ehann(!l, as when, by droughts, it is rednced to its miiilmuni, it 
is then in its low-water ehannel.' If in times of flood any part of the waters 
of a stream becojne sejiarated or disassociated from the main body and gprea<!s 
out over the ad.]'oiniiig eountry witluuit followiiig any definite water course 
or ehannel, it ceases to be a part of the stream and may be regarded as suj- 
face water [clting cases |. But, so long as tlie waters form one continuons 
body, flowing in the ordinary course of the stream and retnrning to the nat- 
ural chanTiei as tUey recède, they are, properly speaking, waters of a water 
course, although not confined to the banks of the stream." 

In Miller & Lux v. Madera Canal Co., 155 Cal. 59, 99 Pac. 502, 507, 
22 h. R. A. (N. S.) 391, the Suprême Court of California liad before 
it the question whether a riparian ovvner on Fresno river was entitled 
to restrain an appropriator on the stream above from diverting the in- 
creased flow of the river following the annually recurring fall of rain 
and melting of snow in the région about the head of the stream, when 
such diversion would deprive the riparian owner of the customary 
flow of water which was or might be bénéficiai to bis land. The court 
held that the riparian owner was entitled to hâve the appropriator 
restrained from such a diversion. The court in bank, affirming the 
décision o£ the court in department, said : 

"There is no good reason for saying that the greatly increased flow follow- 
ing the annually recurring fall of rain and melting of snow in the rj^giou 
about the head of the stream is any less usual or ordinary than the ruuch 
dimiiiished llow which couies after the raitis and the melted snows hâve 
run otï." 

In department the court had referred to the flow of the Fresno river 
and the showing that had been made that practically every year during 
the winter and early spring months, on account of rainfall and the 
melting of the snows in the watershed of the stream, the Fresno river 
carried a large volume of water; that at the highest stages of the 
flow the water overflowed the main and branch channels of the river 
at various points and spread over the low-lying lands adjacent thereto, 
and so continued until the volume of water coming down the stream 
commenced to lower, when the overflow waters would recède back into 
the main ehannel of the river and flow on with the rest of the water; 
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that this overflow was practically of an annual occurrence, and might 
be and was anticipated in every season of ordinary rainfall within 
the watershed of the Fresno river, and failed to occur only in seasons 
of drouth or exceptionally light rainfall. With respect to this overflow 
the court said : 

"Upon this showing it caniiot be said that a flow of water, occufriii!; as 
thèse waters are shown to occur, eonstitutes an extraordinary aud unusual 
flow. In tact, their occurrence Is usual and ordinary. It appears tliat they 
occur practically every year, and are reasonably exix'cted to do so, aud an 
extraordinary coudltlon of the seasons is presented when they do not occur. 
They are practically of annnal occurrence aud last for several nionSUs. ïhey 
are not waters gatliered iuto the stream as the resuit of occasional and un- 
usual freshets, but are waters whlch, on account of cliuiatic couditions pre- 
valling in the région volière the Fresno river bas Its source, are usually ex- 
pected to occur, do occur, and only fail to do so whon ordinary cliniatic con- 
ditions are extraordinary — when a season of drouth prevails. As to such 
waters, it is said in Gould on Water.s, § 211: 'Ordinary rainfalls are such as 
are not unprecedented or extraordinary ; and hencie floods and freshets wbich 
habitually occur and recur again, though at irregular and infrequent inter- 
vais, are not extraordinary and unprecedented. It has been well said that 
"freshets are regarded as ordinary whicli are well known to occur in the 
stream occasionally through a period of years though at no regular inter- 
vais." ' And when such usually recurring floods or freshets are accustonied 
to swell the banks of a river beyond the low-water mark of dry seasons, and 
overflow. theni. but such waters flow in a continuous l)ody with the rest of 
the water In the stream and along well-deflned boundaries, they constitute a 
single natural water course. * * * It Is well determined b.v the authorities 
that waters flowing under circumstauces such as thèse, notvvithstanding they 
may consist of a large expanse of water on eitlier side of the nuiin channel, 
constitute but a single water course and that riparian riglits pertain to the 
whole of it." 

The court then refers to the décision of the Suprême Court of Ohio 
in Crawford v. Rambo, 44 Ohio St. 279, 282, 7 N. E. 429, 431, cited 
by Judge Bean in Price v. Oregon Railroad Co., supra, and continues: 

"So in O'Connel! v. East Tennessee Ry. Co., 87 Ga. 2-16, l.*? S. E. 4S0, 491, 
[IS L. R. A. 3941. 27 Am. St. Kep. 24(î: 'If the flood water forms a continuous 
body with the water flowing in the ordinary channel, or if It départs from 
such channel animo revertendl, as by the racession of the waters. it is to be 
regarded as still a part of the river. « « * Tbe surplus vvaters do not 
cease to be a part of the river when they spread over the adjacent low 
grounds without well-deflned banks or channels, so long as they forui with it 
one body of water eventually to be discharged through the proper channel.' 
To the same effect are Chicago, etc., Ky. Co. v. Emmert. 5:5 Neb. 2.'57, 7.'î X. 
W. 540, 68 Ani. St. Kep. 01)2: l'oi-dham v. Northern Pacific liv. Co., 30 Mont 
421. 76 Pac. 1040 [66 L. U. A. 5,'j6| 104 Am. St. Rep. 729; .loues v. Seaboard, 
etc.. lîy. Oo.. 67 S. C. 181. 45 S. E. 18,S ; New Yo7-k, etc.. Kv. Co. v. Ilamlet 
Hay Co., 149 lud. :î44. 47 N. E. 1060. 49 N. E. 269; Cairo,' etc., Ry. Co. v. 
Brevoort (C. C.) 62 Fed. 129 [25 E. R. A. 527]. And wbere the stream usually 
flows in a continuous current, the fact that the water of the stream, on ac- 
count of the level eharacter of the land, spreads over a large area without 
apparent banks, does not afïeet its eharacter as a watercourse. Macomber 
V. Godfrey, 108 Mass. 219, 11 Am. Rep. 349 ; West v. Taylor, 16 Or. 165, 13 
Pac. 665." 

Thèse cases refer to conditions similar to those on Willow creek, 
and under the law of Oregon applicable thereto we think the complain- 
ant clearly established its right to the natural flow of the water of 
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that stream to tlie extent of the overflowed land, and tliis right should' 
hâve been protected by the court. 

The act of February 24, 1909 (Laws of Oregon, 1909, pp. 319-343,, 
c. 216 [Lord's Oregon Laws, §§ 6594 to 6672]), provides a System 
for the régulation, control, distribution, use, and right to the use of 
water, and for the détermination of existing rights thereto within the 
State of Oregon, and provides for a board of control, of which the 
State engineer and the superintendents of the two water divisions, 
into which the state is divided, are made constituent members. This- 
board of control is given authority by the act to détermine the rela- 
tive rights of the varions claimants to the waters of a stream; and in 
case suit is brought in the state court for the détermination of rights 
to the use of water, the case may, in tlie discrétion of the court, be 
transferred to the board of control for détermination as in the act 
provided. The détermination of the board of control, as confirmed 
or modified as provided by the act, is made conclusive as to ail prior 
rights and the rights of ail existing claimants upon the stream or other 
body of water lawfully embraccd in the détermination. 

The decree of tlie court below is reversed, and the cause remanded 
for fnrther proceedings not inconsistent with this opinion, and sub- 
ject to snch proceedings as may be iiad by the state board of controî 
within its^ jurisdiction with respect to the rights of the parties herein 
to the vvaters of Willow creek. 

ROSS, Circuit Judge (concurring). In the case of Roberts v.. 
Southern Pacific Co. (C. C.) 186 Fed. 934, I had occasion to say: 

"("an îi citizen of tlie T'jiitod States, or one liavins declared bis intention, to- 
l)(>e<iriie Bnch, lawfntl.v enter upon and claiui as minerai ground land thereto- 
fore patented liy the }.'o\'ernment to a railroad eonipauy under a congressional 
fïi-ant; such patents, aCter describing the land tliereby conveyed, coutaiuiug 
lliG clause: 'Vet excludniK and excepting "ail minerai lands," should any such 
lie fotuid in the tracts aforesald. Btit this exclusion and exception aecording 
to the ternis of the statiite, shali not be construed to iiiclnde "coal and ii'on 
lands." ' Tîie coniplaiiiantH' alleged rights to the lands in question in this suit 
were, aecording to their express allégation, not acciuired uutil 15' years after 
the issuance of patents to the Southern Pacific Kailroad Company therefor, at 
whieli time they claini to hâve made minerai locations upon thera, and by 
this suit, the nature of which is varlously characterized by their c>ounsel, they 
ask the, court to protect their alleged rights as such minerai locators by some 
sort of injunctive process by 'eontrolling' the patents which were issued by 
the goveniinent and which tiiey expres.sly allège conveyed the légal title to 
the land to the grantee therein named. If the above-quoted clause inserted 
in the patents had the effect of excepting from the lands described In the 
grantiiig clause thercof ail of such lands in which minerai niight thereafter 
lie found, the discovery of minerai in the lands in suit by the complainants, 
if such has been made as alleged. 15 years after the issuance of the patents, 
would undoubtedly defeat the grant under which the défendants hold, for 
the reason that the clause is without limitation as to time, and a détermina- 
tion by a court or jury, as the case miglit be, at any subséquent date, how- 
evcr remote, that any of the land described in the granting clause of the pat- 
ents had turned out to he minerai land, would thereby iiecessarily détermine 
that such land was never within the ternis of the railroad grant made by 
Congress, notwithstandlng the fact that the officers of the government charged 
with the' duty of inquiring into and determining the question and of iSsuing 
the govprnment patent for the lands granted had issued such. conveyance. A 
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inere statement of the necessary conséquence of the complainants' contention 
Is enough to show that It cannot be sound. It would make of the patents a 
deluslon and a snare, instead of a muniment of title deslgned for the peace 
and securlty of those holding under them. Undoubtedly, if the lands in suit 
were Icnown to be minerai lands at the tirae they were applied for by the rail- 
road Company under the congresslonal grant to it, and if the patenting of 
them was, as alleged by the complainants, procured by means of the false 
affidavit of its land agent, or through any other fraud on Us part, the gov- 
emment, or any one in prlvity wlth the government, eould justly complaln, 
and by suit brought within the time flxed by Congress for that purpose pro- 
cure a cahcellation of such patents. But thia is not such a suit. Nelther the 
government nor any one in prlvit.y wlth the government title is hère com- 
plalning. The suit Is by strangers to that title, for by the express averments 
of the bill the complainants' alleged rights were not initlated uutil years 
after the issuance of the patents which they expressly allège eonveyed to the 
railroad Company the légal title to the lands. That the complainants cannot 
be heard to complaln of the alleged frauds upon the government is thoroughly 
settled by décisions so numerous as to make their citation unnecessary. They 
must be familiar to ail lawyers at ail acquainted with the law in respect to 
the public lands. The only real question, therefore, in the case, is whether 
the lands in suit ave exeluded from the patents by reason of the alleged sub- 
séquent discovery of minerai therein by the complainants under the excep- 
tion clause inserted in the patents, already quoted, but which I hère repeat: 
'Yet exeluding and exceptiug "ail minerai lands" should any such be found 
in the tracts aforesaid. But this exclusion and exception, according to the 
terms of the statnte, shall not be construed to include "coal and Iron lands." ' 
Where did the officers of the government charged with the duty of issuing 
patents for lands granted by Congress get authority to cast upon courts or 
.iuries the duty or power of ascertaining and determining the charaeter of 
the public lands applied for under the grant which Congress devolved upon 
the land department of the government as a prercquisite to the issuance of a 
patent therefor? The statutes of the United States will be searched in vain 
for any such authority, unless it can be deduced from the .ioint resolution of 
Congress of .Tune 28, 1870 (No. 87, 16 Stat. 382), relating to the grant to the 
Southern Pacific Railroad Company made by its preceding act of July 27, 
1866 (14 Stat. 292, c. 278)." 

The grant under which the patent in the présent case was issued 
was not a railroad grant, and, of course, there was no such joint res- 
ohition of Congress — the grant in this case being a wagon road grant. 
But the cases are entirely similar, and the décision there made pre- 
cisely in point. I am entirely satisfied of the correctness of that dé- 
cision, and therefore consider it perfectly clear that the appellant in 
the présent case has shown légal title to the land upon which the ap- 
pellee entered and undertook to build the large réservoir referred to 
in the opinion ; and for the reasons stated in the opinion I agrée that 
the appellant was entitlcd to an injunction to prevent such invasion 
of its rights. y\nd under the laws of the state of Oregon I agrée that 
ihe appellant as riparian owner upon the creek in question is at least 
entitled to the reasonable use of such portion of the waters of the 
stream as hâve been applied by nature, or its own efforts, to a béné- 
ficiai use. 

GILBERT, Circuit Judge (dissenting). The appellee was engaged 
in constructing a dam across Willow creek for the purpose of im- 
pounding the winter flood waters of that creek, and diverting the same 
for use in irrigation. The appellant brought the présent suit to en- 
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join the construction of the dam, claiming- équitable relief on tvvo 
grounds: First, that the dam was being constructed upon, and when 
completed would flood, certain lands belonging to the appellant; and, 
second, that by impounding the flood waters of the creek the appellee 
would prevent the occasional flooding of 3,600 acres of lands of the 
appellant lying at a considérable distance below the dam, which lands 
were alleged to be subject to annual overflow from the waters of said 
creek and capable of irrigation therefrom. There was no tenable 
ground for demnrring to the complaint on the ground that the appel- 
lant had an adéquate remedy at law for the recovery of the possession 
of the ground occupied by the dam or floocled thereby, for the relief 
sought as to such lands was coupled with a prayer for an injunction 
against preventing the annual overllow of the 3,600 acres of land of 
the appellant so alleged to be annually irrigatcd thereby. Upon the 
issues and the testimony, the court below reached the conclusion that, 
as to the lands actually occupied by the dam and to be flooded thereby, 
the appellant's remedy was at law, and that no ground was shown for 
an injunction against the diversion of the winter flood waters from 
the lands of the appellant lying below the dam, for the reason thaï 
the évidence showed that no substantial injury would resuit to the 
appellant therefrom. It is now held by the majority of this court that 
the decree of the court below should be reversed. 

One member of this court is of the opinion that the decree should 
be reversed on the ground that the lands wdiich the appellee will oc- 
cupy for its dam and réservoir are included within the boundaries of 
a patent from the United States to the appellant, and that, although 
said lands are minerai lands, the exception in the patent whereby min- 
erai lands are reserved is void. With that view I am not in accord. 
The patent was issued under the act of February 25, 1867, which pro- 
vided that the grant should not embrace minerai lands of the United 
States. The patent was issued May 28, 1902, and it repeats the excep- 
tion which was contained in the act in thèse words: 

"Yet exoludiiis aiid excepting ail nniieral hnid-j it aiiy sucli be found in tlie 
tract iiforesaid." 

It is clear from the language of the patent that no investigation 
whatever was made by the ofiicers of the land office as to the minerai 
character of the lands, for it grants lands which — • 

"liave been listed by the duly authorized land jiss'iit of said conipany, as showii 
by its original lists approved by tbe local officers uiid now on Itle in the Gen- 
eral Land Ofiice." 

As was said by the court below, the patent when read in connection 
with the act — 

"nianlfests an uiiniistakable intention on the part of the sovenunent not to 
convey minerai lands, and repels auy inference that the department adjudi- 
cated or intended to adjudicate that no part of the land deseribed lu the patent 
wa.s minerai." 

The appellee acquired the title of the mining claimants to the lands 
so to be occupied by the dam and réservoir. Those lands lie in the 
creek bed in a canyon, and hâve been occupied as mining claims, some 
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of tliem since 1862, and the most thereof since 1869. On April 25, 
1908, one of the appellant's agents wrote to another of its agents 
that the land — 

'•iuvolves about seveii miles of creek bed, vvhich bas been mlned over more or 
less for the last 35 years." 

In another letter he wrote: 

"We understand this laud aloiig Willow creek bas been iniiied off and on 
ever since 1862." 

In my opinion thèse minerai lands were excluded from the patent 
and never passed to the appellant. 

The view of the other member of this court is that, conceding that 
known minerai lands are excluded frora the patent, there is, notwith- 
standing-, one tract of 10 acres, the S. W. % of the N. W. }i of the 
S. W. 1/4, of section 27, included in the lands to be occupied as a rés- 
ervoir, upon which no mining location has been made, since no min- 
ing location filed in the county clerk's office describes that particular 
portion of the section, and that therefore that tract of land passed to 
the appellant, and that the use to which the appellee proposes to put 
it affords ground for injunction for the reasons : (1) That the threat- 
ened trespass will operate to the destruction of the estate of the ap- 
pellant in that 10 acres ; (2) that the appellant has no adéquate rem- 
edy at law, for the reason that the appellee is insolvent and unable to 
respond in damages — and that, in any view of the case, the appellant 
is entitled to an injunction against the diversion of the flood waters 
which occasionally irrigate the lands of the appellant lying below the 
dam. 

Thèse grounds for reversing the decree, I submit, are not sustained 
by the évidence. The évidence, I think, fully justifies the conclusion 
of the court below that ail the lands which are to be occupied by the 
dam and réservoir are minerai lands, are in the possession of the ap- 
pellee, and hâve been in the adverse possession of the appellee and 
its predecessors in interest for more than 10 years prior to the com- 
mencement of the suit. The fact that a certain tract of 10 acres in 
section 27 is not included in any mining location as the locations ap- 
pear on file in the county clerk's office should not be held to overcome 
the testimony of witnesses that it has actually been occupied for 
mining purposes. Mining locations as they bave been marked upon 
the ground prevail over the calls and distances of the recorded no- 
tices thereof. But, even if no mining location had actually been placed 
upon that particular tract, it is nevertheless minerai land, situated in 
a minerai country, and surrounded by mining claims. This 10 acres 
of minerai land was in the actual possession of the appellee under a 
claim of title. The threatened acts of the appellee could cause no de- 
struction thereof or injury thereto. It is undisputed that the land is 
of no value for agricultural purposes, and that its sole value is in the 
minerai which it may contain. A complainant out of possession may 
obtain an injunction against trespass upon real estate only to prevent 
destruction of the property, and only in cases where it is sought in 
aid of an action at law, which is pending or is contemplated. Bu- 
chanan Co. v. Adkins, 99 C. C. A. 246, 175 Fed. 692 ; Erhardt v. Boaro, 
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113 U. S. 537, 5 Sup. et. 565, 28 L. Ed. 1116; Whitehead v. Shattuck, 
138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873. 

The only proof of the insolvency of the appellee as ground for the 
appellant's resort to equity for relief is found in a copy of certain 
proceedings in bankruptcy filed in this court since the submission of 
the case herein, which shows that the appellee has become insolvent. 
There was no allégation of its insolvency in the pleadings in this case, 
and no suggestion thereof was made in the court below or in the 
record which is presented to us. I submit that the proceedings in 
bankruptcy hâve no proper place in the case which is before us, and 
that \\e liave no right to consider them. The question before us is 
whether the court erred in the decree which was rendered upon the 
pleadings and proofs which were before it. 

Nor do I think that the trial court erred in its conclusion that the 
impounding of the winter flood waters of Willow creek would resuit 
in no injury to the appellant's lands lying below the dam. The appel- 
ant in its bill alleged that 3,600 acres of such lands which it owned 
were snbject to the annual overflow of the waters of the creek and 
capable of irrigation therefrom. There is no évidence even tending 
to show that more than one-tenth part of the 3,600 acres has ever been 
reached at any flood of the creek. On the contrary, the évidence fuUy 
sustains the conclusion of the court below that the lands of the ap- 
pellant which were subject to the occasional and irregular winter over- 
flows consisted of five or six small low-lying parcels of unimproved, 
nncultivated, and uninclosed land, whose sole crop is wild grass, the 
total quantity of which does not exceed 40 or 50 acres. The évi- 
dence shows that the winter flood does not occur every year, and that 
it floods thèse lands but two or three days, and at a time when they 
are either already saturated with rain and snow, or are frozen so that 
the water merely passes over their surface. There is crédible évidence, 
also, that thèse winter floods are an injury rather than a benefit to 
thèse lands. 

Qpon reading the whole of the évidence in this case, no unbiased 
mind can reach an}' other conclusion but that the real object of the 
suit is, not to prevent injury to the appellant's lands, but to checkmate 
the scheme of the appellee to impound the flood waters of Willow 
creek, in order that the appellant itself might hâve the opportunity 
to organize a scheme to do the very thing which the appellee was en- 
gaged in doing. This is fully shown by the correspondence that passed 
between the appellant and its agents during the 17 months preceding 
the commencement of the suit. As early as December, 1907, the appel- 
lant's agent at Vale, Or., received written instructions to keep close 
watch upon the opérations of the appellee. Said the letter: 

"It may become ueeessary to organize the lieiicli owiiers and the présent 
water users who liave sold, to reslst the monopoly of the main flow of the 
<rreek." 

On December 23, 1907, the gênerai agents at Portland wrote to the 
appellant at San Francisco, suggesting a conibination of landowners 
to bind themselves together to refuse to take any water f rom any one — 
"thereby making it impossible for tlie company aeeking to supply them to do 
aiiy business, which would cause a lapse of their rights." 



EA8TERN OREGOX LAND CO. V. WILLOW BIVEK L. & I. CO. 223 

The letter recommends that Clagett, the agent at Vale, be instructed 
to encourage the organization of the landowners in a sclieme to op- 
pose the plans of the appellee's predecessors in interest, and suggests 
that he become a member of the landowners' committee, so that he 
might obtain inside information concerning developments. The let- 
ter suggested that he would be in a position to "'checkmate" the land- 
owners' organization. In that letter it was further said : 

"Mr. Olagett's view that you liave no deflued water rights in connection with 
your Willow creek lands means, we think, at the normal flow. We suppose, 
as riparlan owners of several tracts, you hâve certain légal rights which conld 
be asserted agalnst the monopoly of the flood waters." 

On January 6, 1908, the same agents wrote concerning the efforts 
of the appellee to obtain control of the réservoir site and of the 
stratégie points along the creek by purchase, and said that if they did 
so — 

"they will probably hâve the bench landowners at a serions disadvantage. 
The latter must anticipate their obtaining this control. They should insist in 
a forceful way on a déclaration by the syndicate of their plans. If no satis- 
faction is obtained, then action should be taken, with the assistance of skilled 
lawyers and engineers, to prevent the syndicate from getting detrimental con- 
trol. Your position is the same as that of the individual bench landowners. 
Your lands will be deferred in their development if some way of briuging 
water to them is not opened up before the syndicate bas obtained the control 
the methods they employ indicate." 

On January 10, 1908, the same agents wrote to the appellant as fol- 
lows: 

"In their présent state, your lands in this district are practically only nomi- 
nally valuable. An Irrigation undertaking will make them very valuable, if 
précaution is taken to bring them in or keep them out, as the shrewdest pollcy 
will dictàte." 

On April 1, 1908, Clagett wrote to the gênerai agents at Portland : 

"Must eonfess we hâve misgivings in regard to the présent situation. We 
hâve felt ail the time that the Eastern Oregou Land Company was making a 
mistake in not adopting an active programme in regard to "Willow creeU. and 
if we were confident that thèse people only contemplated a small undertakinj;. 
would advise a considération of steps to secure options upon a portion of Wil- 
low creek lands whlch control vested rights." 

When Clagett, on the witness stand, was asked what was the in- 
tended purpose of taking options on lands along the creek, he ân- 
swered: 

"It was desired to checkmate them." 

The Word "checkmate" appears more than once in the correspond- 
ance, and to checkmate the scheme of the appellee, Clagett testified, 
was "undoubtedly" the purpose for which the présent suit was brought. 
In ail of the correspondence, and in the notices which were served 
upon the appellee, there is nowhere a suggestion that the construction 
of the dam and réservoir and the impounding of the flood waters will 
cause any actual in jury to the appellant's lands, either above or be- 
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low the dam, or deprive the appellant of flood waters for the irriga- 
tion of any portion of the lands, or that it had ever applied any of 
those waters to a bénéficiai nse. 

I submit that the case as it cornes to this court should be deterniined 
upon the issues that were frarned in the court below, and that upon 
those issues and the évidence the decree of that court was correct, 
and should be affirnied. 



JOHX IT lîSTATE, Limited, et al. v. BROWN et al. 

(Circuit Coiu-t of Appeals, Niutli Circuit. October 7, 1912.) 

No. 1,090. 

1. WiLLS (§ 471*) — CONSTRl;CTIOX — TUANSLATIOX OF WiLL WlîITTE^f IN IlA- 

WAIIAN IjANGUAGE. 

Where a chmso lu a wil! wi-itten in the Ilinvaliau lauRuase was capa- 
ble of two adnilKslble trausUitious into Euglish, oue of wliicli made it 
liarniouize witli the other provisions of the will, whlle tlie other reu- 
d(>reii tlie will contradlctory in terms aud incousisteut iu purpose, tlie 
court properly adopted the former. 

|r:d. Note.— For other cases, see Wills, Cent. Dig. § 9S9; Dec. Dig. § 
471.*] 

2. Wills (§ 014*) — Constbuctiok — Estatb Devised. 

-■V will writteu in the Hawalian langnage, as translated, contained 
the following provisions: "AU my property, both re.al and Personal, shall 
descend to niy hoirs wiio are nieutioned below as follows : First. Ircne 
liaalou II, my own daughter, is the first hoir as follows: [Ilere follows 
rteserixitlon of certain real estatel and one-luilf of ail my Personal prop- 
erty. * * * Fifth. « * * By this will I hâve appointed and I 
do hereby appoint, * • * they both to be executors aud guardians 
of the person and property of my daughter, tiie first devisee mentloned 
in this will. AH the incouie from the lands that are leased aud ail 
other receipts from ail the lands of my daughter they two alone shall 
hâve the sole cure of it until she becomes of âge, and in the event of 
her giviug birth to children they shall be the executors during the life- 
tinie of my daughter and her cliildren in accordauce with my wishes 
ex'pressed in this will. * * * ^nd furtber, if my daughter should 
die havlng borne children, tlien the property shall descend to her chil- 
dren, and if she sliould die without haviug had any children the property 
shall descend to her own mother. « * * " xiie daughter married after 
the testator's death and had children. Ileld, that the will gave her a 
life estate only in the lands, with remainder in fee to her children. 

LEd. Note.— For other cases, see Wills, Cent. Dig. §§ 1393-1416; Dec. 
Dig. § 614.*] 

3. Wills (§ 471*) — Construction — Estate Devised. 

If the grantiug clause in a devise of real estate in clear, certain, and 
detinite terms devises an estate in fee, it cannot be qualified by subse- 
<iuent provisions, unless the intention to do so appears in equally cléar 
and nnmistakable terms ; but if the granting clause is indefinlte and un- 
certain as to the estate devised, subséquent provisions may be referred 
to for the purpose of deterinining it. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. % 9S9; Dec. Dig. § 
471.*] 

4. Wills (§ 4,50*) — Rules or Constkuction. 

It is a fundamental rule in the construction of wills that, if possible, 
effect be given to every word and every ebiuse, and the several clauses 

*For other cases see aame topic & § nu-meer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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should be made to liarmonize with the gênerai intent of the testator, as 
it may be gathered from a considération of the wliole instrument. 

[Ed. Note. — For other cases, .see Wills, Cent Dig. § 966; Dec. Dig. 
I 450.*] 

5. Courts (§ .'{87*) — Courts of Republic of Hawaii — Construction of 
Statute — Power to Réserve Questions for Suprême Court. 
" Laws Hawaii 1892-91!, c. 57, § 72, whlch provides that, whenever any 
question of lavv shall arise in any trial before a circuit court, the pre- 
siding judge may reserve it for the considération of the Suprême Court, 
did not authorize a circuit judge to n-eserve the question of the construc- 
tion of a will, to ascertaln the Intention of the testator with respect to 
a trust created by the will, whieh was one of fact, and not of law. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 10.'52-1037; Dec. 
Dig. § r,87.*] 

C. JUDGES (§ 27*) — POWERS AT ClIAiriiERS — HaWAIIAN StATUTE. 

Such authorlty, not belng vested in the court, but in the presidiug 
judge, might lavvfully be exerclsed by him while sitting in equity in 
chanibers. 

[VA. Note. — For other cases, see Judges, Cent. Dig. |§ 109-139 ; Dec. 
Dig. § 27.*] 

7. Infants (§ 113*) — Judgment — Suit to Construe Will — JIinors Unrep- 

resented by Counsel. 

A decree, whieh elther directly or incidentally determlned the respec- 
tive interests of a mother and her mlnor ehlldren undor a will, wliicli 
were necessarily adverse, is not binding on the mlnors, where they were 
represented only by the counsel who also represonted tlielr mother. 

[Kâ. Note.— For other cases, see Infants, Cent. Dig. § 321 ; Dec. Dig. 
I 113.*] 

8. JunoMBNT (§ 574*) — Necessity for Entry. 

Where an appellate court flled an opinion, answering certain ques- 
tions, whlch had been reserved for it.s détermination in an equity suit 
by the judge of a lower court, as authorized by statute, but nelther 
entered a decree nor renianded the cause, and no decree was ever en- 
tered by the lower court, there was no adjudication binding on the 
parties. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1021 ; Dec. 
Dig. § 574.*] 

0. Judgment (§ 572*) — Matters Concluded — Scope of Decree on Demurrer. 

A decree dismissing a bill in equity on demurrer on spécifie grounds 
set forth in the opinion of the court, referred to thereln, is coucluslve 
only on the spécifie questions so determlned ; and where they do not go 
to the merits, the opinion of an appellate court, whlch afBrms such 
decree, cannot enlarge Its scope to cover the merits, and bar a subséquent 
suit. 

[Ed. Note. — For other cases, see Judgment. Cent. Dig. §§ 1041, 1047- 
1049; Dec. Dig. § 572.*] 

10. Judgment (§ 489*) — Collatéral Attack — Want of Jurisdiction. 

Where an appellate court was wltliout jurisdiction to answer a ques- 
tion reserved for its décision by a lower court, its décision of such ques- 
tion was absolutely vold, and subject to collatéral attack in any other 
court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 924, 925 ; 
Dec. Dig. § 489.*] 

In Error to the District Court of the United States for the Terri- 
tory of Hawaii. 

Pétition by the United States to condemn certain real estate at Pearl 

•For other cases see same topic & S ntjmbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
201 P.— 15 
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Harbor, on tlie Island of Oahu, in the territory and district of Hawaii, 
for the uses and purposes of the United States. Award of $10,000 
to the owners of the land. Answer was filed by the John li Estate, 
Limited, a Hawaiian corporation, by Charles A. Brown and John A. 
Magoon, directors, claiming the entire award, and by George li Brown, 
and Francis Hyde li Brown, a minor, by A. A. Wilder, as guardian 
ad litem, claiming an interest therein. Decree in favor of the latter 
named défendants, and the John li Estate, Limited, brings error. 
AfHrmed. 

Thls cause cornes before thls court upon a wrlt of error to the United 
States District Court for the Territory of Hawaii to revievv the action of 
the court in determining the claims of contesting claimants to a fund of 
$10,000 paid into the reglstry of the court by the United States for a 
tract of land, containing 50 acres, talcen under condemnation proceedings. 

On February 10, 1906, the United States filed Its pétition in condemnation 
proceedings in the United States District Court for the Territory of Hawaii 
for a tract of land having an area of 50 acres on Pearl Harbor, in the 
Island of Oahu, in the territory and district of Hawaii. The land descrlbed 
in the pétition is a portion of the ahupaa (or tract) of Waiplo, wMch was 
the property of one John II at the time of his death in 1870. The défend- 
ants and respondents named in the pétition in condemnation were the 
John li Estate, Limited, a Hawaiian corporation, Cari S. Holloway, Irène 
li Holloway, Francis Hyde II Brown, George li Brown, Irène li Holloway, 
as guardian of the persons and estate of Francis Hyde li Brown and George 
Il Brown, and Charles A. Brown, John A. Magoon, Alfred W. Carter, Sidney 
M. Ballou, and Irène II Holloway, directors of the John li Estate, Limited. 

Answers were iiled by Francis Hyde II Brown, a minor, and George li 
Brown, a minor, by A. G. M. Kobertson, their guardian ad litem, and by 
the John li Estate, Limited, by Charles A. Brown and J. Alfred Magoon, 
directors. The only material issue raised in the answers was contained in 
the answer of the two minors, by their guardian ad litem, in whieh it was 
alleged that their claims in and to said parcel of land were adverse to and 
in conflict with the claims of the other défendants, and that it would be 
uecessary for the court, in the event of the prayer of the pétition being 
granted, to décide said respective claims, and to apportion the money that 
might be adjudged to be paid by said petitioner for said land. The péti- 
tion was heard by the court, and on August 24, 1909, judgment was entered, 
wherein it was adjudged that the land described in the pétition should be 
condemned for the uses and purposes of the United States as in said pé- 
tition alleged. The value of the tract of land condemned was fixed and 
determined to be the sum of Ç10,000, and thls sum ît was adjudged should 
be paid as compensation for said land to the défendants and respondents, or 
such of them as might thereafter be adjudged entitled thereto. The con- 
testing claimants to thls award were the John II Estate, Limited, claiming 
the whole of the award, and Francis Hyde II Brown, a minor, and George 
li Brown, each claiming an interest in said award. 

The John II Estate, Limited, clalmed the whole of the award upon the 
ground that the land for whlch the $10,000 was paid belonged to the John 
li Estate, Limited, in fee simple; that the land was by John II devlsed in fee 
to Irène II by wlU; that said will was admitted to probate in the Suprême 
Court of the Hawaiian Islands on the lOth day of June, 1870, and conflrmed 
to her by t'he décision of the Suprême Court of the Hawaiian Islands ren- 
dered May 4, 1897 (11 Hawaii, 47), and by said Irène II and her husband, 
Charles A. Brown, conveyed to Henry Holmes, as trustée, by deed dated 
July 2, 1897, and by Holmes conveyed to said John II Estate, Limited, by 
deed of July 9, 1897, and conflrmed to said estate by décision, of the Suprême 
Court of the Territory of Hawaii rendèred November 21, 1903 (15 Hawaii, 
308) ; that the right of the John II Estate, Limited, to the money was res 
judicata ; that ail the other défendants were estopped to claim the same; 
that no person had any interest, rlght, or clalm in said money. 
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In the clalm of Francis Hyde II Brown It was alleged that the land waa 
formerly owned in fee by John II, slnce deceased; that it was devised by 
wlU to his daughter Irène for Ufe, and upon her death to her ehildren, or, 
in the event of her net having borne ehildren, then to her mother, Maraea 
II, If then llvlng, and, if not, then to the testator's brother J. Komolkehuehu ; 
that thereafter Irène II became the wife of C. A. Brown, and at the tlme 
of flUng the clalm was then the wlfe of C. A. Holloway, that as a resuit 
of Irène Il's marrlage with 0. A. Brown there were three ehildren, namely, 
the claimant, Francis Hyde II Brown, George II Brown, one of the respond- 
ents, and Bernlce II Brown, who died in Infancy ; that by reason of thèse 
facts claimant became the owner of an undlvided Interest in sald land In 
fee simple, and was entltled to a one-thlrd share or Interest In sald fund, 
subject to the llfe interest therein of Irène Holloway, or the John II Estate, 
as the assignée of her llfe interest. And, furtlier answerliig the clalm of 
the John li Estate, claimant alleged that the opinion of the Hupreuie Court 
of Hawaii, rendered on May 4, 1897 (11 Hawaii, 47), was not bindlîig upon 
fiaimant and dld not affect hls title to sald land nor hls right or daim in 
or to sald fund for the following, among other, reasons : (1) That the cause 
in whleh sald opinion was rendered was a suit in equlty, and the opinion was 
rendered upon questions reserved in sald suit by the circuit judge before 
whom the suit came on for hearlng; but the said circuit judge was without 
authority of law or .lurisdiction to so reserve said questions in said suit. 
(2) That the sald Suprême Court had no jurlsdictlon or authority to hear, 
détermine, or otherwise pass on the questions so reserved as atoresaid. (3) 
That the said Suprême Court, at the tlme of the rendition of said opinion, 
was eomposed or constituted of Associate Justice Whltiug. of the court, 
and two members of the bar of the court, who sat as substitute .iustices In the 
cause at the request of the said associate justice; but that the request was 
made wi iiout any right or authority of law, tlie court as so eomposed and 
constituted was not a legally constituted court, and its opinion was without 
légal effect. (4) ïhat the claimant was not a party to said suit. (5) That 
tlio purported attempt of A. F. Judd to represent the claimant in sald suit 
;,is hls next friend was Illégal, null, and void, in that said Judd was at the 
same tlme acting. or purporting to act, as the next friend of clalmant's 
mother, whose interests in said suit \\ere adverse to claimaufs luterests 
therein on the question as to the nature of the estate In said land devised to 
her by said will. (6) That the jin'isdiction of the Suprême Court, if it ever 
acquired jurisdiction, in sald suit, was, under the pleadings, limited to the 
détermination of the question whether any trust was then in existence con- 
cernlng the property devised by the will, and that its jurisdiction ended 
upon Its determining that no such trust existed. (7) ïhat no judgnient, order, 
or decree was ever made lu any of the aforesaid proceedings in .said suit in 
equity, pursuant to the oi)inion of the Suprême Court, or otherwise, adjudi- 
cating or determining the rights of claimant under said will In any of the 
ijroperty therein devised. 

Further answering the claim of the John II Estate, Ijimited. the claimant 
alleged that the opinion of tlie Suprême Court of the Territory of Hawaii, 
rendered on November 21, 190.'} (15 Hawaii, 808), did not adjudicate or dé- 
termine clalmant's right or title in any of the property devised by the will 
of said John, deceased, and did not affect the clalmant's right of claim in 
or to said fund in court. 

In the statement of claim of George II Brown, Impleaded as a minor, It 
was alleged that he arrived at the âge of majority Octoher 18, 1907, and, 
alleglng the prier proceedings substantially as did Francis Hyde li Brown, 
claimed an undivided interest in the land in fee simple, and eutitled to a 
one-thlrd share or interest in the fund, subject to the llfe interest therein 
of Irène li Holloway. 

To fully understand the questions at Issue between thèse claimants as 
to their alleged right to the fund In court, it will be necessary to state 
some of the material facts in the case in their chronological order. In doing 
so we wlU abbreviate names, as was done by the court below. The Estate 
of John II, Limited, will be referred to as the "Estate" ; the person named 



228 201 FEDERAL REPOUTEK, 

as Irène II Rrown, and subsequently as Irène II Holloway, will be referred 
to as "Irène" ; the person nanied Georjire II Brown will be referred to as 
"George" ; the person named as Francis Hyde II Brown will be referred to as 
"Francis" ; and thèse two, when mentioned collectively, will be referred to 
as "the chlldren." 

On May 2, 1870, John II, a Ha^-aiian, a résident of the Island of Oahn, 
Hawalian Islands, died leaving a large estate in real and Personal property, 
situated on the Island of Oahu and elsewhere in the Hawalian Islands, which 
he devised by will (the original of which is in the Hawalian langnage) duly 
adniltted to proltate in the Suprême Court of the Hawalian Islands on the 
lOth of June, 1S70. A translation of the will was agreed upon by the parties 
to the action, the material portions of which are : 

" * * * AU niy property, both real and Personal, shall descend to my 
helrs who are mentioned below, as follows : 

"First. Irène Haalou li, my own daugbter, is the first heir as follows: 
[Hère follows a description of certain lands, includiug the land condemned 
in thls case.] And one-half of ail niy Personal property. 

"Second. My wife, Maraea II, is my second heir. [Ilere follows description 
of certain lands.] And one-half of ail my Personal property; and in case 
my wife marries agaln this land shall descend to my daughter; she cannot 
bequeath to any one. 

"ïhird. My brother, ,T. Komoikehuehu, is the third heir. [Hère follows a 
description of certain lands.] Those are the lands I bequeath to him. 

"Fourth. My interest in the land of G. Naaihelu, my deceased younger 
brother, is for his widow Kamealani. 

"Fifth. My land fhere follows a description of certain lands] Is for A. F. 
Judd, and that is his land that I bequeath to him. 

"By this will I hâve appointed and I do hereliy appoint J. Komoikehuehu. 
A. F. Judd, they both to be the executors and gnardians of the person and 
property of my daughter the flrst devisee mentioned in this will. 

"Ail the Ineome from the lands that are leased a)id ail other receipts from 
ail the lands of my daughter, they two alone shall hâve the sole eare of 
it uutil she becomes of âge or has chUdren of her otcn; they shall be the 
executors during the llfetime of my daughter and her children in accord- 
ance with my wishes as expressed in this will, and they shall receive com- 
pensation, the same as provided by law. * * • 

"And the flrst fruits received from the lands of ray daughter, that is, the 
money received, there shall be taken therefrora ten cents from each dollar 
which is set apart as an offering to God's klngdoni. the same as I hâve 
done, and my executors are to carry out this request of mine. 

"And further, if my daughter should die havlng borne children. then the 
property shall descend to her children, and if she should die without having 
had any children the property shall descend to her own mother, and if she 
should be dead then the property shall descend to my brother, J. Komoike- 
huehu." 

Irène II Holloway is the daughter of John li, deceased, and Is the Irène 
Haalou li named in John li's will. Irène married Charles A. Browu Sop- 
tember .30, 1886, and three children were born of the marriage — George H 
Brown, of full légal âge on October IS, 1007 ; Francis Hyde li Krown, a 
minor; and Bernice II Brown, who died in infancy lu 1894. Irène had no 
other children. In 1808 a divorce separated Irène and Cliarles A. Browu, 
and Irène afterward married Cari S. Holloway. 

On July 2, 1807, Irène and Charles A. Brown conveyed their interest in 
the lands to Henry Holmes, as trustée, who, in the same month, conveyed 
to a corporation, the John II Estate, limited, the plaintifE in error hère. 
The stock of this corporation was issued, oiie-third to Irène, one-third to 
Charles A. Brown, and one-third to Henry Holmes, trustée for George li 
Brown and Francis Hyde II Brown, the survivlng Brown children, in ecinal 
shares. The shares held by Henry Holmes as trustée for George H Brown 
hâve been turned over to him slnce he attained his majority ; and he has, 
since his majority, rt^eived and accepted the monthly dividends paid upou 
his shares. 
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^Ve. eome now to tlie first case In the courts of Hawaii where tliis estate 
has been a subject of coiitroversy. 

On Ai)ri] 7. isiW, aftt-r the marriage of said Irène witli C. A. Brown, and 
tbe birth of her three cbildren, A. F. .(udd, one of the executors of the last 
will of John li, deceased, and one of Irenc's guardians, after Iieing discharged 
as snch gnardian, broiiii'Ut a bilj in equity beforo a circuit judge in tbe circuit 
court of the First judicial circuit, territory of Hawaii, for liiniself and as 
next friend of the suid Irène and her surviving cliildren, against C. A. Brown, 
to déclare and exécute a trust and for an accounting, upon tbe proper con- 
struction of tlie wili of John li, deceased. 

Tbe l)ill incJuded a prayer tbat the court construe and detei'inine the rela- 
tive rights of Irène and ber children and her husband, C. A. Brown, in and 
to said estate under said will. Tlie défendant Brown did not plead to this 
bill, but apjîeared specially for the jjurpose of asking the court to disniiss the 
bill, on the grovnid tbat the plaintilï Irène had liled her discontinuance of 
the suit. Tbe bill appears not to bave been satisfactory to Irène, and by her 
attorneys, Match & Jlagoon, she asked leave of (be court by motion to dis- 
continue ail proceedings in tbe cause. After sonie controversy, an amended 
inll was substituted for the orignial t)ill on August 10, 189J, with tbe saine 
parties as plaintiffs .and defeiidiint, except tbat Sanford B. Dole, adniinistra- 
tor with the will annexed and guardian, was joined therein as an additional 
party plaintiff. 

In the original bill it was alleged. in substance, tbat John li died in 1870, 
leavlng a large estate in the Islands, whieh he devised by a will duly adniit- 
ted to probate, a copy of which was attached ; that Judd and .T. Konioike- 
liuehu were duly appointed executors of the will and guardians of tbe Per- 
sonal property of Irène, then aged about nine niontbs, and duly (pialitied as 
such executors and guardians; tbat in 1875 said J. Konioikebuehu resigned 
his trust, and Sanford B. Dole «as dnly ajiiiointed in bis place; tîiat there- 
after, and uutil Xoveuiber 1.'), I.S8G, Judd and Dole perfornuHl tlu'ir duties as 
isuch executors and gura'dians, and on that date ajiiilied to the court for their 
diseharge as guardians, on the groiuul that their powers had ceascd to be 
operative becanse of tiie niarriage of Irène to C. A. Brown; tbat they wei'e 
never discliarged as exeeutoi'S of tbe will; that Judd, upon being appointed 
execntor and gnardinn, reeeivcd froni tbe court an instrument puniorting to 
be a true and correct copy of the will of John II, upon whieh he exclusively 
relied iii deterinining his jiowers and duties; that in the copy of the will the 
words, "O laua no na booko kauoba i ka wa e ola ana kun kaikaniahine a i 
kana mau keiki," nieaning, "Tbey'two sball be the executors during the lifetinie 
of uiy dau.ghter and her children," were omitted ; that Judd and Dole were, 
therefore, not fully advised of t))e true irjtent of the will, and supposod that 
no trust" was created by said will that would not terminale wheu Irène at- 
tained her nia.iority or niai-ried ; tbat upon their discharge the guardians 
delivered to Irène and her liusbatid ail the i^r'iperty devised by the will to 
her ; that by the tenus of the original will Judd and Konioikebuehu were 
constitufed the trustées of the property during the life of Irène, whether 
niarried or not. Judd, as sole suj-viving trustée named in the will, snlimitted 
the construction of the wlU to tlie ad.iudieation of the court, and asked that 
his duties and obligations as surviving trustée be autborltatively deflned ; 
tliat O. A. Brown had possession of tlie property and claiined the iiei-sonal 
right to ail rent.s, issues, and profits, and tbe exclusive control and manage- 
ment thereof ; that Brown deiiied the existence of any trust, refused to al- 
low Judd to take possession of the property, and refused to aocount to any 
one for tbe rents. issues, or profits ; that Brown had wasted, squandered, 
and inismanaged the estate, and had Incurred large liabillties, which he ille- 
gally sougbt to niake a charge upon the estate; that Brown, at the tlme of 
his niarriage with Irène, had full knowledge of the contents of the will; 
that he had failed to niake any settlement upon his wife, and failed to make 
ade<iuate or proper provision for her ; that, unless restrained, Brown would 
further waste and squander the estate, and do irréparable injury thereto ; 
that said Irène desired the court to set apart a reasona'ble allowance for her 
out of the inconie of the estate to support herself and two children ; that 



230 201 FEDERAL EEPOEïEE 

iinder the wlU provision was made for thé elùiareu of Irène, and for the 
support of Irène; thaf it was Important to obtain a construction of such pro- 
visions, and the relative rights under tlie will of sucU children and Irène, 
and Brown, in and to the estate, and to tlie income tliereof ; and to that 
end eoinplalnants prayed that the terms and provisions of said will and the 
duties and obligations Imposed thereunder upon the sald A. F. Judd as afore- 
said be defined and determlned, and that the sald Judd be reinstated as 
trustée. 

ïlie amended bill followed in the main the original bill, but omltted the 
allégations that Krown had wasted, squandered, and nilsniauaged the estate, 
and Incurred liabilitles whlch he lllegally sought to make a charge on the 
estate ; that, at the time of his marriage with Irène, Brown had fuU knowl- 
edge of the contents of the will ; that Brown had falled to make any settle- 
meut upon hls wlfe, or to make otlier adéquate pro-i'ision for her ; that, uu- 
less restralned, he would further waste the estate ; and that Irène deslred 
an allowance for the support of herself and her children. 

The prayer of the original hlU that the court construe and détermine the 
relative rights of the children, George and Francis, and the niother, Irène, 
and her husband, in and to the estate, was ouiitted, and lu place of it was 
the prayer "that the terms and provisions of sald will, and the duties and 
obligations imposed thereunder upon the sald A. F. Judd and S. B. Dole as 
aforesald, be defined and determlned, * » « ^nd that the sald A. F. Judd 
and S, B. Dole be renistated as exeeutors and trustées of sald will and es- 
tate." ïhe amended bill was slgned by A. F. Judd and Sanford B. Dole, with 
the name of counsel typewritten as before. 

To the amended bill Brown answcred that he liad possession, management, 
aud control of the estate "in accordance with tbe rights and obligations im- 
posed upon hini as her [Irene's] husband," and he pleaded that Irène had an 
estate in fee simple to the lands in coutroversy, deuled the existence of the 
alleged trust, other than one of guardianshlp during the minority of Irène, 
and denled that the wlU made any provision for the children, except in the 
eoutingeney of the death of Irène prior to tUe death of the testator. 

On October 24, 1895, a hearing was had before Circuit Judge Cooper, who 
resigned his office before reachiug a décision, and on April 10, 1&90, the 
matter came up before Judge Perry, of the same circuit, who on tlie IGth of 
April, 1896, reserved certain questions for the considération of the Hawailan 
Suprême Court as foUows: (1) Was a trust created in the property devised 
lo Irène II by the wlU of her father, John li? (2) If such a trust was cre- 
ated, is the trust still in force, Irène havlng married, attalned majority, and 
had issue of such marriage, whlch Issue still survives? (3) If such a trust 
still exists, Is the interest of Irène li Brown under the same absolute, or for 
llfe only? (4) If such a trust still exists, is it such a trust that the court 
will, upon the proper motion, order an immédiate eouveyance of the iiroperty 
to Irène II Brown V (.5) lias Irène 11 Brown a fee-simple title in said prop- 
erty, or Is her estate one for life only? (0) Was an estate in ])er])etuity cre- 
ated by said will, aud, if so, was Its effect to vest the estate absolutel.y in 
Irène Brown? (7) If there are any remaiuders in sald property, are they 
vested or contingent, and in what person? (8) What légal and adéquate 
estâtes hâve the several parties plaintlff and défendant under the will of 
John li and the circunistances sliown by the pleadhigs aud évidence? 

Chief Justice Judd and Justice Frear belug disqualifled to sit in the case, 
•lustice Whlting, the remaining justice of the Suprême Court, requested W. 
H. Oastle and D. A. Thurston, members of the bar, to sit with him in hearing 
and determining tlie case. Tliurston being eonq)elled to leave the Islands, 
Mr. Paul Neumann, another member of the bar. was substituted in liis place, 
and after a hearing wrote the opinion of the Suprême Court. 

The court answered the flrst question in the aHirmative, holding that a 
trust in the property devised to hls daughter was created by the will of the 
testator ; that as to tlie second question, upon the marriage and attalning 
majority of the devisee, the trust became extiuct ; and that, as to the fifth 
question, the devisee, Irène, had an estate in fee simple in the property de- 
vised to her by her father's will. It was considered by the court that it was 
unnecessary to décide tUe other questions, in view of the rulings upou the 
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qiiestions answprecl. No further proceedings appear to hâve been taken In 
the case. Tlie case was not remanded to the circuit court, and no decree was 
entered in either court. 

We come now to tlie second case wliere this estate bas been a subject of 
controvers.y in the Hawaiian courts. 

On the 2Ttb of January, 1903, a bill in equity to déclare a trust and for 
relief \vas flled in the sanie circuit court by A. F. Judd, as next friend of 
George and Iiancis, minors, against C. A. Brown, John A. Magoon, and 
Irène. ïhe blll, after alleging the death of John li on the 2d day of May, 
1870, possessed of an estate in fee of certain lands and Personal property, 
alleged that he left a last will and testament, whieh was admitted to probate 
on the lOth day of June, 1870, and that the said will directed that if Irène 
should die, having borne children, the property should descend to her chil- 
dren, hut that she should be the first heir, meanlng and intending thereby 
that during her llte she should hâve the use and beneflt of the said propertj', 
and that her children, by virtue of the will, were the absolute owuers in 
fee of the same, subject only to thelr mother's life estate ; alleged the mar- 
riage of Irène to Charles A. Brown, and the proceedings in court hereinbeforo 
referred to, relating to the estate of John II, deceased, the exécution of a 
deed of conveyance on July 2, 1897, by Irène and Charles A. Brown of the 
said property, in trust, for the organization of a corporation to hold the same 
and to deliver one-third of the shares thereof to Irène, one-third to Brown, 
and a third to plaintiffs, which corporation was organized under the name of 
the John II Estate, Limited, and delivery of shares made accordlngly, except 
that one share of those to be issued to Brown was caused by him to be issued 
in the name of J. A. Magoon, one of the défendants thereto. It is alleged that 
the défendants held such shares subject to a trust that upon Irene's death 
the same should be assigned to plalntift's. It is alleged that on the 27th day 
of May, 1898, the said Irène was granted an absolute divorce from the de- 
fendant Charles A. Brown. The bill recites the proceedings in the first case, 
but allèges, among other things, that no decree had been made or entered in 
that case; that in uone of the proceedings in that case, although plaintiffs 
had interests conflieting with their mother, did they hâve separate counsel; 
that the same attorneys represented them, and also their mother ; that there 
had been no légal adjudication, of the questions involved; that no court or- 
ganized as required by the Constitution of the Republic of Hawaii had ob- 
tained appellate jurisdiction of any of the reserved questions in that case ; 
that the jOrisdiction of the Suprême Court concerning the construction of 
said will (if it ever existed) ended upon its determining that no trust was in 
existence concerning said property ; that there was no statutory or other 
authority to reserve questions of law In said cause for the Suprême Court, 
and that the Suprême Court had no jurisdiction of said cause. ïhe bill 
prayed, among other things, for an order restraining the défendants from 
selling, pledglng, or otherwise disposlng of the shares held hy them as afore- 
said, and that they be decreed to assign the shares held by them to a trustée 
in trust during the life of Irène, to pay the income thereof to those entitled 
thereto, and at her death to assign ail of the said shares to the plaintiffs 
absolutely, and for gênerai relief. 

To this blll Irène Holloway answered, admitting the materlal allégations 
of the bill, except the allégation that the said John li meant and intended by 
his said last will that the défendant Irène should hâve the use and beneflt 
of said property during her lifetime only, and she alleged that she was given 
in and by said will the said property in fee simple. The défendant Magoon 
demurred to the bill generally. The défendant Brown demurred on gênerai 
and spécial grounds — among others, on the ground that there was another 
suit pending, in which ail necessary proceedings had been taken, save alone 
the formai entry of a decree, and that it did not appear that any of the 
property or estate of the plaintiffs was conveyed to said corporation, either 
by Irène or C. A. Brown, or by any persons purporting to act in their behalf. 
The demurrers were sustained, on the ground that the deed of conveyance 
referred to, whieh was made a part of the bill, did not convey, or purport 
to convey, the estate of the plaintiffs in the property. 

The plaintiffs thereupon ameuded their bill by adding averments of iuteu- 
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tion on tlie part of tlio Ri-aiitors of the said deed of conveyance to convey to 
trustée for the orgiauizatioii of a corporation the fee simple of the lands de- 
vised by the will to the plaintiffs, and that the ownership in fee simple in 
such lands was claimed and oxercised by the corporation by virtue thereof ; 
that the défendants claimed that the proceedings and décision of the Su- 
prême Court were conclusive upon the plaintiffs, and forever barred them 
fiom settlng up any title under the will to the lands, and that by reason of 
the décision of the Suprême Court they hâve been deprived of trustées as 
iprovided by the will for the protection of their interests as remaindermen ; 
and that unless the invalidity of said proceedings and décisions, and also the 
plaintiffs titles therein claimed, be declared by the court, a cloud will rest 
upou their title, and their rights as such remaindermen may be subject to 
costly and difiicult lltigation. The prayer of the amended bill was for such 
other, further, and appropriais relief, orders, and decrees as the nature of 
the case may require, and, specitlcally, that a declaratory decree be made 
declaring that the proeeedings, décision, and conveyance herein meutioned 
are invalid and of no efCect as against the plaintiffs. 

The bill as amended was answered by Irène Ilolloway and demurred to 
by Magoon and Bro\vn on substantially the sauie grounds as before, and the 
demurrers were sustained — the court holding that the new allégations did 
not take the case ont of the rules set ont in the former décision, unless the 
bill was good as a bill quia timet ; that, it being apparent from the pleadings 
that the plaintiffs were not in possession of the land, they had their reniedy 
In the statutory action to quiet title. A decree was made dismissing the 
bill and giving costs to the défendants. The plaintiffs appealed to the Su- 
prême Court, whcre the decree was afflrmed and the case remanded to the 
circuit judge. 

On the trial of the présent case in the court below the proeeedings in thèse 
two cases in the courts of Hawaii were introduced in évidence and consti- 
tuted substantially an agreed statement of facts, upon which the court was 
called upon to détermine the rights of the claimauts to the fuud in court. 
In passing upon the questions involved the court rendered an elaborate 
opinion upon the ternis of the will, the character of the devise and rule 
of property, and the effect of the proeeedings in the courts of Hawaii upon 
the distribution of the estate in oontroversy, and thereupon it entered ils 
.iudgment and decree that the land condemned was owned in fee simple by 
one John li; that said land was devised by the last will and testament of 
said John li to hls daughter, Irène li, for her life, remainder in fee to 
her children; tliat said Irène H marrled 0. A. Brown. and had three children 
born to her, namely, George II Brown, Francis Hyde II Brown, and Rer- 
nice li Brown; tliat said Bernice li Brown died in infancy; that said Irène 
li Brown and C. A. Brown thereupon inherited ail of the property of said 
Bernice li Brown ; that Irène li Brown and C. A. Brown thereafter con- 
veyed ail their interests in said land to said John II Estate, Limited; that 
said Irène II Brown and C. A. Brown were thereafter divorced, and said 
Irène li Brown thereafter married C. S. HoUoway; that said John II Estate, 
Limited, is entitled during the life of said Irène li HoUoway to the net an- 
imal income from said sum of .^10,000 ; that after the death of said Irène 
li HoUoway said sum of $10,000 belongs absolutely in equal shares to said 
George II Brown, his heirs or assigns, and Erancis Hyde li Brovi-n, his heirs 
or assigns, said John II Estate, Limited, as the assignée of the heirs of 
said Bernice li Brown, and any other clilld or children that may hereafter 
be born to said Irène li HoUoway. 

ITroin this decree the présent appeal bas been prosecuted. 

Ruben D. Silliman, of New York City, Thomas G. Crothers and 
George E. Crothers, both of San Francisco, Cal., and Philip L. 
Weaver, of Honolulu, Hawaii (Choate & Larocque, of New York 
City, and John Alfred Magoon, of Honoluln, Hawaii, of counsel), 
for plaintiffs in error. 

F. E. Thompson and E. M. Watson, both of Honolulu, Hawaii, 
for défendants in error. 
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Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
plaintiff in error, the John li Estate, Limited, claims the whole fund 
in court : (1) By deed through Irène, who was the daughter of John 
li, deceased, and was named as a devisee in her father's wilh and who, 
clainiing an estate in fee simple under tlie will, deeded the lands con- 
demned to tlie John li î^state, Limited; (2) by prior adjudication 
in the Havvaiian courts. The défendants in error, Erancis and George, 
children of Irène, denying the fee-simple estate of their mother, and 
admitting only a life estate in her, claim an interest in the fund by 
way of remainder under the will of John li deceased. The court be- 
low held that the devise to Irène was for life, that the children had 
an interest in the fund as claimed by them, and that there had been 
no adjudication in the courts of Hawaii foreclosing that interest. 
The court entered judgment accordingly. Was the court in error in 
entering this judgment? 

The primary c(uestion is whether the devise to Irène was in fee sim- 
ple or for life. To détermine this question it will be necessary to care- 
fully examine the provisions of the will of John li, The original of 
this will is in the Hawaiian language, and for convenience the material 
parts as translated and agreed to by the parties will be restated. The 
controversy as to the intention of the testator with respect to the de- 
vise made to bis daughter, Irène, turns upon the construction of the 
clauses and paragraphs in the will which for the purpose of easy 
référence are placed in italics, and one clause where tlie agreed trans- 
lation is in dispute is placed in small capitals : 

"AU my propertji, both real and personal, shall descend to mil hcirs icho 
arc nientioned beluw, as folloim: 

"First. Irène Haalou II, niy own dauglitfii-, is tlie flrst kcir as follows : 
[Hère follows a description of certain lands. inclnding the land eondemnert 
in this case.] And otie-half of ail my personal property. 

"Second. My wife, Maraea li, is my second heir. [Hère follows a descrip- 
tion of certain lands.] And oue-half of ail uiy personal property ; and in 
case my wife marries again this land shall descend to my daughter; she 
canuot bequeath to any oue. 

"Third. My brother, J. Komoikehuehu, is the third heir. [Hère follows a 
description of certain lands.] Those are the lands I bequeath to him. 

"Fourth. My interest in the land of G. Naaihelu, my deceased younger 
brothei-, is for his widow Kaniealani. 

"Fifth. My land [hère follows a description of certain lands] is for A. F. 
Judd, and that is his land that I bequeath to him. 

"By this will I hâve appointed and I do hereby appoint J. Komoikehuehu, 
A. F. Judd, they both to be the execntors and guardians of the per.sou and 
property of my daughter, the first devisee mentioned in this will. 

"Ali the income from the lands that are leased. and ail other receipts froiu 
ail the lands of my daughter, they two alone shall hâve the sole eare of it 
vntil she becomcs of âge or iias ciiildrk.x or iier ovvn; they shall he the 
executors during the lifetime of my daughter and her ehildren in accordancc 
with my ivtshes as expressed in this will, and they shall shall receive com- 
pensation the same as provided by law. « * * 

"And the first fruits received from the lands of my daughter, that is, 
the money received, there shall be taken therefrom ten cents from eaelî 
dollar which is set aiJart as an offering to God's kingdom, the same as I 
hâve <lone. And my executors are to carry ont this request of mine. 

"And further, if my daughter should die having borne children, then the 
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property shall descend to lier children. and if she slwuld die tcithout having 
had any children thc propcrty shall descend to lier otcn mother, and if she 
should be dead then the property shall descend to mu hrother, J. Komoike- 
hiiehu." 

This will is dated the 28th day of April, 1870. The testator died 
on the 2d day of May, 1870. The daughter, Ireiie, was then aged 
abolit nine months. 

[1| The disputed clause in the will is indicated by the words in 
small capitals in the paragraph reading as follows : 

"Ail the Income from the lands thsit are leased, and ail other reeeipts 
from ail the lands of my danghter, tliey two a!on(> Kliall liave the sole care 
of It until she beeomes of âge ok uas childke.v of her own ; they shall be 
the executors during the lltetlme of niy daugliter and her children in ac- 
cordance with niy wishes as expressed lu this will." 

Thèse words, "or has chii,driîn of hkr own/' had been translated 
from the original words, "a hanau paha kana maii keiki." Judge 
Dole, presiding in the court below, who is himself familiar with the 
Hawaiian language, did not consider himself bound by the agreed 
translation of thèse words, and with the consent of counsel on both 
sides heard the testimony of a number of experts in the Hawaiiati 
language as to the meaning of thèse words, and while several of the 
experts approved the translation, "or has chii,dri;n' of hkr own,'' 
two of thèse experts, who appear to hâve had superior knowledge of 
the Hawaiian language and its construction, translated the words into 
English as follows : "And in the event of her giving birth to children." 
And a majority of the experts admitted that the words in the rela- 
tion in which they stood in the paragraph s were capable of such 
translation, and such a translation was required to make the clause 
harmonize with the remaining clauses of the paragraph. Judge Dole 
accordingly found that with the translation, "and in the event of her 
giving birth to children," the répugnance and inconsistency in the 
terms of this clause, taken in connection with the preceding and suc- 
ceeding clauses of the paragraph, were removed, and the whole para- 
graph made to harmonize with the obvious and untechnical meaning 
of the final provision of the will. This translation was thérefore ac- 
cepted. The whole paragraph, with this new translation, reads as fol- 
lows : 

"AU the income from the lands that are leased. aiul ail other reeeipts from 
ail the lands of my daughter, they two alone shall hâve the sole care of it 
imtll she beconies of âge, and in the event of lier giving birth to children 
they shall be the executors dnring the lifetime of niy daughter and her 
chiidren in accordance with my wishes expressed iu this will." 

The final provision of the will, referred to by Judge Dole, is as fol- 
lows : 

"And further. If my daughter should die having borne children, then the 
property shall descend to her children." 

The original translation rendered the whole paragraph contradictory 
in terms and inconsistent in purpose. By its terms the testator ap- 
pointed two executors, to hâve the sole care of the income from the 
lands devised to the daughter until she should become of âge, or al- 
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ternately until she had children of her own. Then it would follow 
as a légal conséquence that their care of the estate of the daughter 
would cease; but this was not the intention of the testator, for he 
immediately proceedted to provide otherwise, and in the very next 
clause he provided that the executors should be the executors during 
the lifetime of his daughter and also of her children. It will not be 
presumed that the testator contemplated or proposed such a contra- 
dictory situation in the care and control of his daughter's estate, and 
this apparent répugnance and inconsistency should be avoided, if it 
can be donc with due regard to the proper construction of the lan- 
guage contained in the will. This répugnance and inconsistency is 
avoided by a translation which appears to be not only admissible, but 
perfectly reasonable, and wholly consistent with the other language 
of the will and the plain purpose and intent of the testator. 

In view of the fact that the judge of the court below is himself a 
Hawaiian scholar, that he heard the expert witnesses, and was able 
to judge of their knowledge and skill as experts in the use of the 
Hawaiian language, we shall accept the translation of the clause in 
([uestion adoptedi by the court below as the correct translation, and 
as expressing the true purpose and intent of the testator. 

[2] We corne now to the question: What estate in the land con- 
demned in this case did the testator devise to Irène? 

Plainly, if we are to be guided by the provisions of the will we hâve 
been considering, it was a lif e estate ; that is to say, she was to hâve 
the income from the lands mentioned in the will during her lifetime, 
and if she had children then the property should descend to her chil- 
dren, and if she should die without having had any children then 
the property should descend to her own mother, and if she should 
be dead then the property should) descend to the testator's brother. 
This is the positive direction of the last clause of the will. Now, 
while the writer of this will had evidently but little technical skill 
in the construction of its provisions, it is clear that the instrument was 
intended to provide for the devise of a life estate to Irène, and not 
an estate in fee simple. 

[3] But the plaintifï in error contends that this construction of the 
will is inadmissible; that the dtevise to Irène as the "first heir" was 
a gift in fee under the Hawaiian law, and that when a fee is once 
given it cannot be taken away, except by language that shows an un- 
mistakable intention on the part of the testator so to do. It may be 
conceded that if there had been in the first part of the will a clear, 
certain, and definite devise to Irène of an absolute estate in fee sim- 
ple, it could not afterwards be taken away from her in the same in- 
strument, except by language showing in at least as clear and un- 
mistakable terms the intention of the testator so to do ; but has thç 
testator in the first part of this will granted to Irène an estate in fee 
simple in such clear, certain, and definite terms as to override the 
subséquent provisions describing a life estate? We think not. The 
first mention of a devise to Irène is plainly uncertain and indefinite 
as to the character of the estate devised to her, and it is only by 
référence to the subséquent provisions of the will that we findt the 
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estate described in sucli clear and definite terms that we can under- 
stand its character and quality. The désignation of Irène as the "first 
heir" does not necessarily mean that the devise to her is of an estate 
in fee simi)le, and it is évident that the testator did not intend that his 
will should be so understood. The first déclaration is: 

"AU my property, lioth it;i1 and pei'soiial, sli;ill descend to my lielrs wlio 
are nicntioned below." 

The Word "lieirs" as hère used is raanifestly without légal sig- 
nificance in describing the estate devised. This is apparent froni the 
terms of the other devises. The testator's wife is designated as his 
"second heir" ; bnt she is clearly not given an estate in fee simple in 
land, since the estate is specifically limited by the provis'on: 

"In case my wife marries agaiu the land sliall descend to my daiigbtcr ; 
slie caimot beqneatli to any oue." 

On the other hand, while A. F. Judd is not designated in the body 
of the will as an "heir," he is plainly given land in absolute fee simple 
in the provision : 

"My land [describing it] is for A. F Judd, and tbat is the land I bo- 
queath to Mm." 

Moreover, as pointed out by the court below, the original Hawaiian 
word "hooilina," which is translated "heir" in the first, second, and 
third bequests, is translated "devisee" in the clause appointing the 
executors and guardians of the daughter, who is referred to as the 
first "devisee mentioned in the will," thus making the word "heir" 
and "devisee" in the translation synonymous. The word "heir" could 
not, therefore, hâve been intended as descriptive of the estate devised, 
but of the person to whom the devise was made ; and, being thus in- 
definite and uncertain as to the estate devised, resort must be had to 
other portions of the will to ascertain the intention of the testator. 

The plaintifï in error cites the late case of Simerson v. Simerson, 
20 Hawaii, 57, as declaring a rule of construction applicable to this 
case. In that case the grant was by deed, and the granting clause was 
as follows: 

"I do make, and by this give, sell, and convey absolutely unto Mary Nanea 
Simerson aforesaid, and her helrs, forever, that certain pièce of land," etc. 

In a subséquent paragraph in the deed it was provided: 

"This conveyanee Is under the conditions mentioned below, viz. : (1) That 
Mary Nanea Simerson aforesaid cannot sell this land nor mortgage It. (2) 
She is to pay the mortgage existing upon the said land, and ail expenses per- 
taining to the release of said mortgage. To hâve and to hold the said pièce 
of land, with ail rights and beneflts thereon, to Mary Nanea Simerson afore- 
said immediately after our death ; and after her death the said land is 
to descend to her child now being * * » and other chlldren which she 
may hâve hereafter, and to their heirs and assigns, forever." 

Hère is a deed conveying land absolutely to the grantee and her 
heirs, forever, in the common-law form of a grant in fee simple. 
There is nothing uncertain or indefinite about the estate granted. On 
the contrary, it is perfectly certain, clear, and definite as the grant 
of an absolute fee-simple title, and if subséquent conditions in the 
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deed are found in conflict with this grant the latter must yield to the 
former ; but the court fouiidi that the last condition in the original 
Hawaiian language was not so much in conflict with the absolute 
grant as appeared by the EngHsh translation. The court, referring 
to the original deed and to the last condition in the deed, said : 

"This Is not a remalnder, but an expression of tlie si'antor's wish or in- 
tention that the inheritance ^Yhlcll he liad given to his daughter shoulcl 
descend from her to his grandchildren. There is no Hawaiian word whicli 
is tlie exact équivalent of 'condition' ; tlie word 'kumu,' translated 'condi- 
tions,' used in tlie version, meanins "grounds' or 'considérations.' Moreover, 
the Hawaiian language does not distinguish between the imperative niood 
and the future tense. Tlie deed, tlien, would readily iiiean to the Hawaiian 
inind that the grantor gives the land to his daugliter absolutely, and to her 
heirs and assigns, forever, considering that she will [or shall] not sell or 
uiortgage it, and will pay oflf it.s mortgage, and that at her death it will 
[or shall] descend to her chlldren." 

What the court did in this case was what the court below did in 
the présent case. It gave a critical examination to the translation of 
important words, and then, looking at the whole instrument, without 
référence to formai divisions, ascertained the intention of the testator, 
following a rule in cases cited by the court in Bodine's Administrators 
V. Arthur, 91 Ky. 53, 14 S. W. 904, 34 Am. St. Rep. 162; Beecher v. 
Hicks, 75 Tenn. 207 ; Fogarty v. Stack, 86 Tenu. 610, 8 S. W. 846 ; 
Horn V. Broyles (Tenn. Ch.) 62 S. W. 297; Prior v. Ouackenbuch, 
29 Ind. 475 ; Clapp v. Byrnes, 3 App. Div. 284, 38 N. YrSupp. 1063 ; 
Barnett v. Barnett, 104 Cal. 298, 37 Pac. 1049: Flagg v. Eames, 40 
Vt. 16, 94 Am. Dec. 363 ; Rines v. Mansfield, 96 .Mo. 394, 9 S. W. 
798. This was the rule foUowed by the court below in the présent 
case, and is the generally accepted rule in this country, and has been 
followed in the Hawaiian courts. 

[4] It is a fundamental rule in the construction of wills that, if 
possible, efifect be given to every word and every clause in a will, and 
the several clauses should be made to harmonize with the gênerai 
intent of the testator, as it may be gathered from a considération of 
the whole instrument. Zupplein v. Austin, 6 Plawaii, 8, 10; Paaluhi 
V. Keliihaleole, 11 Hawaii, 101, 103; Fitchie v. Brown, 18 Hawaii, 
52, 71 ; 30 Am. & Eng. E,ncy. 644. The first and great rule in the 
exposition of wills, to which ail other rules must bend, is that the 
intention of the testator, expressed in his will, shall prevail, provided 
it be consistent with the rules of law. Smith v. Bell, 6 Pet. 68, 8 
L. Ed. 322; Adams v. Cowen, 177 U. S. 471, 475, 20 Sup. Ct. 668, U 
L. Ed. 851 ; Anderson v. Messinger, 146 Fed. 929, 938, 77 C. C. A. 
179, 7 L. R. A. (N. S.) 1094: 30 Am. & Eng. Ency. 661. 

In King v. King, 215 111. 100, 110, 74 N. È. 89, 92, the question in 
the construction of a will was almost identical with the question un- 
der considération. The court said: 

"If an estate is devised to a person without the use of such words of In- 
heritance, the devisee will take in fee simple, unless a less estate is limited 
by express words in a subséquent part of the will, or by construction or 
opération of law. [Citing cases.] The question then arises whether the 
fee-slmple estate thus devised to the plaintiff in error was reduced to au 
estate less than a fee by any of the clauses of the will following and sub- 
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sequent to the flrst clause. • * * By the use of the words, 'and in caso 
of the death of daughter, and she left one or more chlldren, thcn the proji- 
erty goes to them wlien of âge,' it was clearly the intention of the testator 
that the daughter, the présent plaintiflf iu error, should hâve the life estate 
only In the property, and that the remainder, after the expiration of the 
life estate, should go to her chiidren." 

Under this rule, supported by numerous authorities in addition 
to those cited, we are of the opinion that the terms of the will in 
this case show that it was the intention of the testator to devise the 
land in question to his daughter, Irène, for life, with the remainder 
in fee to her chiidren. 

It is next contended by the plaintifï in error that this controversy 
is res judicata; that in two prior Hawaiian cases — Brown v. Browii, 
11 Hawaii, 47, and Brown v. Brown, 15 Hawaii, 308 — the question 
involved in this case was litigated and determined adversely to the 
défendants in error. 

The first case was a suit in equity brought in the circuit court of 
the First circuit of the Republic of Hawaii in 1894 by Irène Haalou 
li Brown, amarried woman, and George li Brown and Francis Hyde li 
Brown, minors, by their next friend, A. D. Judd and A. F. Judd, 
against Charles Brown, to déclare and exécute a trust and for an 
accounting. The bill was signed by "A. F. Judd," and in the margiii 
were typewritten the names of "Carter & Carter" and "W. A. Ken- 
ney" as attorneys for plaintiffs. The suit had its origin in this sit- 
uation : In the will of John li, A. F. Judd and J. Komoikehuehu were 
named as executors and guardians of the person and property of the 
daughter, Irène. John li died in 1870, leaving a large estate and the 
daughter surviving. The will was admitted to probate, and Judd and 
Komoikehuehu appointed executors of the will and guardians of 
Irène. In 1875 Komoikehuehu resigned, and Sanford B. Dole was 
appointed in his place, and thereafter performed their duties under 
the will until 1886, when Irène married C. A. Brown. Thereupon 
Judd and Dole applied to the court to be discharged as guardians, 
on the ground that their powers as guardians of Irène had ceased 
upon her marriage to Brown. They were, however, never discharged 
as executors of the will. When Judd was appointed executor and 
guardian, he received from the court what purported to be a true and 
correct copy of the will, upon which he states he exclusively relied 
in determining his powers and duties. In the the copy of the will 
furnished Judd the following words in the Hawaiian language were 
omitted : 

"O laua no na hooko kauoha i ka wa e ola ana kuu kaihamahine, a i kana 
mau keiki." 

Thèse words are translated : 

"They shall be the executors during the lifetime of my daughter and her 
chiidren." 

By the omission of thèse words it is alleged that Judd and Dole 
were not fully advised of the true nature and intent of the will, and 
supposed that no trust was created by the will that would not ter- 
minate when Irène reached her majority or was married. Learning 
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of this omission, and believing that the original will created a trust 
during the lifetime of Irène and her children, Jtidd, as sole surviving 
trustée, brought the first suit against Brown in 1894 for the purpose 
of submitting the construction of the will to the adjudication of the 
court. The suit was brought against Brown, because it was alleged 
he had secured possession of the property and claimèd the right to 
ail of its rents, issues, and profits, and its exclusive control and man- 
agement. The bill included a prayer that the court construe and dé- 
termine the relative rights of Irène and her children and her hus- 
band in and to said estate under the will. The défendant Brown did 
not plead to the bill, but appeared specially for the purpose of asking 
the court to dismiss the bill, on the grond that the plaintiflf, Irène, 
had filed her discontinuance of the suit. The bill appears not to hâve 
been satisfactory to Irène, for she asked leave of the court to dis- 
continue ail proceedings in the cause. After some controversy, an 
amended bill was substituted for the original bill on August 10, 1894, 
when the same parties plaintiff and défendant, except that Sanford 
B. Dole was joined as an additional party plaintiff, and the prayer 
of the original bill that the court construe and détermine the relative 
rights of the children, George and Francis, and the mother, Irène, and 
her husband, and the défendant Brown in and to the estate, were 
omitted, and in place of it was the prayer that the terms and provi- 
sions of said will and the duties and obligations imposed thereunder 
upon the said A. F. Judd and S. B. Dole be defined and determined. 
The answer of Brown in substance denied the trust, other than guard- 
ianship during the minority of Irène. 

After proceedings before the circuit court of the Hawaiian Islands, 
Judge Perry, who at the time was judge of the court, reserved certain 
questions for the considération of the Hawaiian Suprême Court. 
Thèse questions hâve been set forth in the statement of facts and 
need not be restated. In brief, they included the question at issue 
under the amended bill ; that is to say, whether a trust was created 
by the will of John li in the property devised to his daughter, Irène, 
and, if such a trust was created, was the trust still in force, Irène hav- 
ing married and had issue of the marriage, which still survived? The 
questions also included in différent forms of statement the question 
contained in the original bill, and which had been omitted from the 
amended bill; that is to say, what were the relative rights and in- 
terests of the parties plaintiff and défendant in the estate of John li 
under his will? 

[5] It is objected that there was no authority for the réservation 
of thèse questions for the considération of the Suprême Court; but, 
assuming that there was such authority, they were not reserved in the 
manner provided by law. The statute of Hawaii under which the 
judge assumed to act provides: 

"Wheuever any question of law shall arise in any trial or other proceed- 
ing before a circuit court the preslding judge may reserve the same for the 
considération of tlie Suprême Court." Laws of 1S92-93, e. 57, § 72. 

The authority to reserve questions for the considération of the 
Suprême Court is limited by this statute to questions of law. It ap- 
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pears from the pleadings in thç case that the only question that liad 
arisen in the case, and which it was proposed to submit to the Su- 
prême Court, was a question of fact. The question was: What was 
the intention of the testator with respect to the trust he had created 
in the property he had devised to his daughter, Irène? The answer 
to this question was to be found, not in the détermination of a ques- 
tion of law, but from an inspection of the original will ascertain 
whether the words, alleged to hâve been omitted from the copy of 
the will furnished the guardian, Judd, were in fact contained in the 
original will. It was then the duty of the court to construe the whole 
will etymologically and grammatically for the purpose of ascertaining 
the true intent and purpose of the testator in creating a trust for his 
daughter's estate. This was a question of fact, which, being found, 
enabled the court to define and détermine the duties and obligations 
imposed thereunder upon the trustées, Judd and Dole. There was 
no statute providing for the. réservation of such a question, and in 
our opinion the court had no jurisdiction to reserve such a question, 
for the considération of the Suprême Court. 

[6] The next objection, which was that the questions were not re- 
served in the manner provided by law, turns upon the authority of the 
judge of the circuit court to reserve questions in chambers, as was 
donc in this case. Under section 72 of the Laws of 1892, supra, the 
presiding judge of the circuit court is authorized to reserve questions 
of law for the considération of the Suprême Court. The questions 
were reserved by the presiding judge of the circuit court, and, had 
they been questions of law, instead of questions of fact, we would 
bave had no hésitation in holding that the judge had jurisdiction to 
reserve such questions for the considération of the Suprême Court. 
The dictum of the Suprême Court in Booth v. Baker, 10 Hawaii, 543, 
546, that there is no authority, statutory or otherwise, for the reserva,- 
tion of questions to that court by a circuit judge sitting in equity at 
chambers, is not sufïicient, in our opinion, to justify this court in 
holding that the judge had no authority to reserve questions in cham- 
bers for the considération of the Suprême Court, if they were other- 
wise within the jurisdiction of the court for such action. 

The next objection relates to the question whether the Suprême 
Court was legally constituted for the hearing and détermination of 
the case. The Suprême Court of Hawaii, under article 83 ot the 
Constitution of the republic, adopted in 1894, consisted of a Chief 
Justice and two Associate Justices. When thèse questions reached the 
Suprême Court, it was found that the Chief Justice and one of the 
Associate Justices were disqualified to sit in the case. The law at 
that time provided that, if any Justice of the Suprême Court should 
be disqualified from sitting in any cause pending before the Suprême 
Court, his place for the trial and détermination of such cause should 
be filled by one of tlie circuit judges, who had no connection with 
said cause, either as counsel or in his officiai capacity, or by any com- 
pétent and disinterested member of the bar of the Suprême Court 
thereunto authorized by the written request of the remaining Justices. 
In this case, two of the Justices being disqualified, the remaining Jus- 
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tice requested two members of the bar to sit with him in hearing and 
determining the case. The question was then argued and submitted; 
but one of the members of the bar, who had been requested to sit 
in the case, being compelled to leave the Islands, another member 
of the bar was substituted in his place. An opinion answering the 
reserved questions was written by this last substituted member, was 
signed by the other members of the court, and fîled, but no further 
proceedings taken in the case. 

It is strenuously objected that this was not a legally constituted 
court, that at the time the reserved questions were certified to the 
Suprême Court the law provided for the filhng of one vacancy only 
for the hearing of a cause, and that the addition of a second sub- 
stituted member was in violation of the statute. The court below did 
not deem it necessary to pass upon this question, in view of its posi- 
tion on the question as to the authority of the court to reserve the 
questions it did for the considération of the Suprême Court. For 
the same reason we do not deem it necessary for this court to pass 
upon this question. 

[7] The next objection is that the défendants in error were not 
represented by counsel in the case. In the original bill the plaintifïs 
were Irène, the mother, the two children, represented by A. F. Judd, 
their next friend, and A. F. Judd. The bill was signed and verified 
by "A. F. Judd." The names of "Carter & Carter" and "W. A. Kin- 
ney" were appended, typewritten, as "attorneys for plaintifïs." In 
the amended bill Sanford B. Dole was added as one of the plaintifïs. 
The bill was signed by "A. F. Judd" and "Sanford B. Dole," and 
was verified by "A. F. Judd." The name of "W. A. Kinney" was 
appended, typewritten, as attorney for plaintifïs. Subsequently Car- 
ter & Carter appeared with W. A. Kinney as attorneys for plaintifïs 
in the case. Strictly speaking, the original bill was that of A. F. 
Judd, and the amended bill that of A. F. Judd and Sanford B. Dole ; 
but, passing that objection, there was but one set of attorneys for ail 
the plaintiffs named in each of the bills, and there was but one de- 
fendant. Were the interests of ail the plaintifïs named in the bills 
in such accord, as against the défendant, that they could be repre- 
sented by the same attorneys? 

In the original bill the prayer was that Judd be reinstated as trus- 
tée, his duties and obligations defîned and determined, and the rela- 
tive rights of Irène and her children and her husband under the will 
determined. It may be assumed that the interests of ail the plaintiffs 
were in accord with respect to the fîrst two clauses of the prayer of 
the bill ; but it cannot be assumed that they were in accord with re- 
spect to the last clause. The relative rights of Irène under the will 
were manifestly in conflict with those of her children. This bill was 
not satisfactory to Irène, and she asked that proceedings under it 
should be discontinued, and the bill dismissed. The reason for such 
dissatisfaction is not disclosed in the record, unless it is found in the 
différences in the framework and prayers of the original as compared 
with the amended bill. 
201 F.— IQ 
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In the amended bill the prayer is that Judd and Dole be reinstated 
as executors and trustées of the will and estate and that their duties 
and obligations under the will be defined and determined. The prayer 
of the original bill that the relative rights of Irène and her children 
and her husband be determined was omitted from the amended bill. 
As thus presented to the court, it might be assumed that the inter- 
ests of ail the plaintiffs vvere in accord and that they could be repre- 
sented by the sanie attorneys; but when the circuit judge, by con- 
sent of counsel, returned to the prayer of the original bill, and 
brought forward the question omitted from the amended bill as to the 
relative rights and interests of Irène and her children, as between 
themselves in the estate of John li, deceased, and incorporated this 
question in différent forms in the statement of reserved questions for 
the considération of the Suprême Court, the case assumed an aspect 
in which the interests of the children were distinctly in conflict with 
the interests of their mother. And when the Suprême Court under- 
took to décide, as it did, in answer to the reserved questions, that 
Irène had an estate in fee simple in the property devised to her in her 
father's will, and that there was no vested or contingent remainder 
in that estate for Irene's children, the court assumed to détermine a 
controversy between those two parties, where such conflicting inter- 
ests had been represented by the same counsel. As this détermina- 
tion was against the interests of the children, we must hold that they 
were not represented by counsel, and for that reason the court never 
had jurisdiction over their interests in the estate. 

But it may be said that the court could not détermine the duties 
and obligations of the executors during the lifetime of Irène, with- 
out ascertaining what her estate was under the will. If this is true, 
and we are inclined to think it is, it détermines conclusively that, in 
whatever aspect we view the case, the children were entitled to be 
represented by counsel, and, not having been so represented, they hâve 
not had their day in court, and the case is in no sensé binding upon 
them. 

[8] The next objection to the case is, we think, final and conclu- 
sive, and entirely éliminâtes the first case from the controversy as a 
judgment, and as the basis of a judgment in the second case, to which 
we will refer presently. The objection is that, after the opinion was 
filed in the Suprême Court, answering the reserved questions, no fur- 
ther proceedings were taken in the case. The answers to the ques- 
tions were not returned to the court below, and no directions given 
to that court as to further proceedings, and no decree has been en- 
tered in either court in the case. The case is still pending undeter- 
mined in the circuit court, without force or binding eft'ect upon the 
défendants in error. In the absence of a decree, the décision of the 
court is not binding. Oklahoma v. McMaster, 196 U. S. 529, 533, 
25 Sup. Ct. 324, 49 L. Ed. 587; Bouldin v. Phelps (C. C.) 30 Fed. 
547, 578; Springer v. Bien, 128 N. Y. 99, 27 N. E. 1076; Détroit 
V. R. R., 134 Mich. 11, 95 N. W. 992, 99 N. W. 411, 104 Am. St. 
Rep. 600; Wilson v. Hubbard, 39 Wash. 671, 82 Pac. 154; Hart v. 
Brierley, 189 Mass. 598, 604, 76 N. E. 286; Chicago v. GoodwiUie, 
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208 m. 252, 70 N. E. 228; Child v. Morgan, 51 Minn. 116, 121, 52 
N. W. 1127. 

Our conclusion with respect to the first case is that neither the cir- 
cuit nor the Suprême Court of Hawaii had jurisdiction over the de- 
fendants in error or the subject-matter in controversy, so far as the 
same related to or affected their interests in the estate, and that there 
has been no adjudication with respect to the same. 

[9] We corne, now, to the second case. That was a suit in equity, 
brought on the 27th day of January, 1903, in the circuit court of Ha- 
waii, by A. F. Judd, as next friend of George and Francis, minors, 
against C. A. Brown, John A. Magoon, and Irène Holloway, to dé- 
clare a trust and for relief. In effect, it was a suit on the part of 
Irene's children to establish their rights as remaindermen in the es- 
tate of John li, which, the theory was, had not been determined in 
the first case. The particulars relating to the will and estate of John 
li and the devises mentioned in said will were set forth in the bill 
as in the first case, together with an allégation that the devise to Irène 
was intended and meant for life; that her children (the plaintiffs) 
were the absolute owners in fee of said property, subject only to the 
mother's life interest. The previous litigation is referred to, and the 
proceedings in the first case in the Circuit and Suprême Courts of 
Hawaii are recited; but it is alleged that the Suprême Court was 
without jurisdiction to détermine the rights of the plaintiffs in that 
case, alleging the particulars in which such jurisdiction was lacking, 
and that no decree was entered in the case. The bill prayed, among 
other things, for an order restraining the défendants from selling, 
pledging, or otherwise disposing of certain shares of stock held by 
them in the John li Estate, Limited, and that they be decreed to 
assign the shares held by them to a trustée, in trust, during the life 
of Irène, to pay the income thereof to those entitled thereto, and, 
at her death, to assign ail of the said shares to the plaintiffs absolutely. 

To this bill Irène Holloway answered, admitting the several al- 
légations of the bill, except the allégation that the said John li meant 
and intended by his said last will that the défendant should hâve the 
use and benefit of said property during her lifetime only, and she 
alleged that by the will she was given the property in fee simple. 
The défendants Brown and Magoon demurred, the former on gênerai 
and spécial grounds — among others, on the ground that there was an- 
other suit pending, referring to the first case, and alleging that ail 
necessary proceedings had been taken, save alone the formai entry of 
a decree, and that it did not appear that any of the property or estate 
of the plaintiffs had been conveyed to said corporation, either by the 
plaintiffs or any person purporting to act in their behalf. The court 
sustained the demurrer, on the ground that the deed of conveyance 
referred to in the bill did not convey, or purport to convey, the estate 
of the plaintiffs in the property conveyed. A decree was accordingly 
entered, dismissing the bill, but allowing plaintiffs leave to amend. 

The bill was thereupon amended, by the addition of a paragraph 
to the bill alleging that it was the intention and the déclaration of the 
grantors in said deed of conveyance to convey to trustée^ for the 
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organization of a corporation the fee simple of the lands devised by 
the vvill to the plaintiffs, and that the ownership in fee simple in such 
lands was claimed and exercised by the corporation under and by 
virtue of said conveyance; that it was claimed by the défendants that 
the proceedings and décision of the Suprême Court in the fîrst case 
were conclusive upon the plaintiiïs, and forever barred them from 
setting up any title under said will to the lands mentioned in the will ; 
that in conséquence of said décision of the Suprême Court the plain- 
tiffs had been deprived of trustées, as provided by said will, whose 
duty it would hâve been to préserve the plaintiffs' rights as remain- 
dermen in said land, and to see to it that no waste was committed 
upon the same, or other injury donc thereto, to plaintiffs' détriment 
as remaindermen, and otherwise protect the plaintiffs' interests in the 
premises; that unless the invalidity of the proceedings and the déci- 
sion of the court, and also the plaintiffs' title to the property, be de- 
clared by the court, a cloud would rest upon the plaintiffs' title, and 
their rights in said land as .such remaindermen might be made sub- 
ject to costly and difficult litigqtion. A paragraph was also added to 
the prayer of the bill that a declaratory decree be made, declaring that 
the proceedings, décision, and conveyances mentioned were invalid 
and of no effect as against the plaintiffs. 

The bill as amended was demurred to by the défendants Brown 
and Magoon on substantially the same grounds as before. The court 
sustained the demurrer in a written opinion, in which the court said: 

"The allégations lu the iimeurlnieut do not take the case out of the rules 
set out in the former décision rendered in this case npon demurrer to the 
original bill, unless the hill is now good as a bill (jnia timet. It has been 
held that the equity action of quia timet still lies, and that the jurisdiction 
of this action in equity has not been taken away by the statutory action 
to quiet title. * * * But i)laintiffs are not in i>OBsessiou of the land 
lu question ; at least, it is not se alleged in the bill, and the allégation of 
the amendment as to the possibility of \yaste belng committed would lead 
the court to infer that plaintiffs are out of, and the défendants or their 
grantees in, possession of the land. The demurrer should hâve been sus- 
tained, as it was, because the bill did not show that plaintlfC was in pos- 
session" — citing the case of Ahmi v. Ashford, 12 Hawaii, 13. 

A decree was thereupon entered dismissing the bill. From the de- 
cree the plaintiffs appealed to the Suprême Court, where the decree 
of the circuit court was affirmed. The Suprême Court agreed with 
the circuit judge that the bill was not maintainable on the ground 
that it was immaterial whether Irène took only a life estate or an 
estate in fee simple, inasmuch as she and her then husband purported 
in their deed to convey only the lands belonging to them, and their 
right, title, and interest by curtesy, dower, or otherwise in the lands 
of each other, and did not attempt to convey any lands belonging to 
their children, the plaintiffs, even if the latter had the remainder in 
fee in the lands in question. 

The Suprême Court also concurred in the opinion of the circuit 
judge with respect to the bill as amended, holding that the amend- 
ments to the bill did not alter the resuit, in so far as the bill might be 
considered to déclare a trust; and, considered as a bill to remove a 
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cloud, the Suprême Court agreed with the circuit judge that the court 
could not déclare invalid as against a remainderman conveyances that 
on their face purported to convey the unquestioned interest, and only 
the interests, of the hfe tenants. 

The court then proceeded to consider whcther the suit could be 
maintained to remove a cloud by reason of the prior décisions. The 
court held with respect to the constitution of the court that the déci- 
sion in the first case was by a de facto court, and that a décision of 
a de facto court was not void, and could not be questioned collater- 
ally; that, granting that the Suprême Court did not bave jurisdiction 
of reserved questions in equity, still it was not such a defect as ren- 
dered the décision absolutely void, and with respect to the jurisdic- 
tion of the court to construe the will, after deciding that there was 
no longer a trust in existence, the court held that the circuit court 
should bave declined to construe the will, after it had decided that 
there was no trust. "Still," says the court, "the décision would not 
be wholly void. * * * If the décision was erroneous in thèse 
respects, it was mainly because there was an adéquate remedy at law. 
But that was a matter that could be waived. * * * And this as 
well as the other alleged defects above mentioned could be waived on 
behalf of the plaintiffs, notwithstanding they are minors, at least, so 
as to preclude a collatéral attack by the minors." The decree of the 
circuit court was accordingly affirmed. 

The fact that no decree was entered in the first case was not men- 
tioned by the Suprême Court in the second case, and the efïect of 
the absence of a decree in the first case was therefore a question, 
and, as we view it, an important question, not passed upon or in any 
way adjudicated in the second case. What the Suprême Court did 
in the second case was to affirm the decree of the circuit court. That 
decree had been entered upon the spécifie grounds set forth in the 
decree, referring to the "décision in vvriting herein sustaining the de- 
murrers of the défendants." The décision in writing to whch référ- 
ence was made sustained the demurrers to the bill of complaint on 
the ground already stated, that the bill did not state a case entitling 
the plaintiffs to relief in equity : (1) Because the deed of conveyance 
executed by Irène and her husband, referred to in the bill of com- 
plaint, did not purport to convey lands belonging to the plaintiffs ; 
and (2) the bill did not show that plaintiffs were in possession of the 
land in controversy. 

Thèse objections went only to the framework of the bill under cer- 
tain well-known rules of procédure, and not to the merits of the case. 
A more imperative rule requires that the merits of a case shall not be 
sacrificedl to formai defects in practice or pleadings, and hence it is 
that such a décision is limited to the actual questions involved. Where 
a decree refers to the "opinion of the trial judge in terms that make 
it clear that the object was to refer to it, to explain what was deter- 
mined, and the reasons therefor, then such opinion becomes legiti- 
mately a part of the record, and must be looked to, to explain what 
was in issue, and what was determined by the judgment or decree in 
question." Legrand v. Rickey's Adm'r, 83 Va. 862, 877, 3 S. E. 864, 
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871. It follows, from the rule, that the opinion of the appellate court 
affirming such a decree is inadmissible to show that the question de- 
termined by the trial court was différent from that embraced in its 
décision. Robinson v. N. Y. Co., 64 Hun, 41, 18 N. Y. Supp. 728 
730; Penouilh v. Abraham et al., 43 La. Ann. 214, 9 South. 36 
Ohio River R. Co. v. Fisher, 115 Fed. 929, 935, 53 C. C. A. 411 
Russell V. Russell, 134 Fed. 840, 841, 67 C. C. A. 436. 

Where a demurrer is sustained for want of equity, "the estoppel 
extends only to the précise point presented by the pleadings and de- 
cided by the ruling upon the demurrer." Dennison Mfg. Co. v. Scharf 
Tag, Label & Box Co., 121 Fed. 313, 318, 57 C. C. A. 9; Wiggins 
Ferry Co. v. Ohio__& Miss. Ry. Co., 142 U. S. 396, 410, 12 Sup. Ct. 
188, 35 L. Ed. 1055. A decree sustaining a demurrer is no bar to 
subséquent proceedings upon facts and questions of law not litigated 
or passed upon by such decree. Detrick v. Sharrar, 95 Pa. 521, 525. 
"If the first suit was dismissed for defect of pleadings, or parties, 
or a misconception of the form of proceeding, or the want of juris- 
(liction, or was disposed of on any ground which did not go to the 
merits of the action, the judgment rendered will prove no bar to an- 
other suit." Hughes v. United States, 71 U. S. 232, 237, 18 L. Ed. 
303 ; Conversa v. Davis, 90 Tex. 462, 466, 39 S. W. 277. 

îi the décision of the Suprême Court in the second case be thus lim- 
ited to the questions considered andi determined in the trial court, 
as it must be so limited under the authority of thèse cases, what 
were the questions left open for considération and détermination in 
any subséquent case? Manifestly, any question involving the merits 
of the case, and, primarily, whether the absence of a decree in the 
first case in either the Circuit Court or Suprême Court of Hawaii 
leaves the questions involved in that case open for adjudication in 
this case. In considering the record in the first case, we were of the 
opinion that it did, and, since we find nothing in the second case to 
change that opinion, we might hold upon this fact alone that plain- 
tiffs' claims in this case are open to considération and détermination 
upon the mer,its ; but, the plaintiff in error contending for the bar of 
the second case upon the broad grounds that the questions there die- 
cided constituted in and of themselves an adjudication upon the ques- 
tions decided, we will consider briefly the remaining questions in the 
second case. 

[10] (1) Whether in the first case the Suprême Court had juris- 
diction to ansvver the reserved questions of fact as to the intention 
of the testator, John Ii, in devising an estate to his daughter Irène 
and to'her children. 

In the second case the Suprême Court conceded that the Suprême 
Court in the first case had no such jurisdiction — citing Booth v. 
Baker, 10 Hawaii, 543, 546— but held that the defect was not such 
as to rnake the décision absolutely void. This décision is clearly not 
binding upon the fédéral court. If the Suprême Court had no juris- 
diction to answer a reserved question of fact, its answer to such a 
question was absolutely void. County Commissioners of Hampshire, 
140 Mass. 181, 182, 5 N. E. 490; Bearce v. Bowker, 115 Mass. 129; 
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Terry v. Brightman, 129 Mass. 535. The effect of lack of jurisdic- 
tion in a court is a question open for the détermination of any com- 
pétent court. It is a "well-settled rule in jurisprudence that the ju- 
risdiction of any court exercising authority over a subject may be in- 
quired into in every other court, when the proceedings in the former 
are relied upon, and brought before the latter, by a party claiming the 
benefit of such proceedings." Wilhamson v. Berry, 8 How. 495, 12 
L. Ed. 1170; Guaranty Trust Co. v. Green Cove Railroad Co., 139 
U. S. 137, 147, 11 Sup. Ct. 512, 35 L. Ed. 116; Défiance Water Co. 
V. Défiance, 191 U. S. 184, 194, 24 Sup. Ct. 63, 48 L. Ed. 140. 

(2) Whether the- Suprême Court in the flrst case had jurisdiction 
to construe the will after having decided that there was no longer 
any trust in existence. 

The Suprême Court in the second case conceded that the court in 
the first case, after having decided that there was no longer a trust, 
should hâve declined to construe the will. The reason for this con- 
cession is not stated. But the only possible reason that could be 
stated was that the court didi not hâve jurisdiction to décide that ques- 
tion ; but the court held that this was an error that did not make the 
décision void, and that it "as well as other alleged defects above men- 
tioned," was a matter that might be waived by the plaintiff minors, 
so as to preclude a collatéral attack by them. The answer to this 
proposition is the answer to the next question. The third and last 
question was whether the circuit court or the Suprême Court had ju- 
risdiction over the persons of the plaintifïs, notwithstanding they were 
not represented by separate counsel in a controversy in which their 
interests were in conflict with the interests of their mother Irène. We 
are of the opinion that neither the Circuit nor Suprême Court obtained 
jurisdiction over the plaintifïs in the first case, and we do not fînd 
from the record that they waived the lack of such jurisdiction. 

It therefore appears that in the second case the Suprême Court 
held that the court in the first case was without jurisdiction to déter- 
mine the questions involved in the merits of the case. The opinion 
of the court that this lack of jurisdiction did not render the décision 
of the court upon those cjuestions absolutely void is not an opinion 
binding upon the fédéral courts, and we do not concur in that opin- 
ion. If a court "act without authority, its judgments and orders are 
regarded as nullities. They are not voidable, but simply void, and 
form no bar to a remedy sought in opposition to them, even prior to 
a reversai. They constitute no jurisdiction; and ail persons con- 
cerned in executing such judgments, or sentences, are considered, in 
law, as trespassers." Elliott v. Peirsol, 26 U. S. 328, 340, 7 L. Ed. 
164; Williamson v. Berry, 8 How. 495, 555, 12 L. Ed. 1170; Lewers 
& Cooke v. Redhouse, 14 Hawaii, 290, 294. 

It follows, from thèse considérations, that we do not fînd that there 
has been an adjudication in either of the Flawaiian cases foreclos- 
ing the rights of the plaintifïs in the property condemned in this case ; 
and we do find, as did the court below, that each of the défendants 
in error under the will of John li, deceased, was the owner of an un- 
divided interest in said land in fee simple, and is now entitled to a 
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one-third share or interest in the fund in court, subject to the life 
interest therein of their motlier, Irène, or the said John li Estate, 
Limited, as the assignée of her life interest. 
The decree of the District Court is affirmed. 



KRAMKR V. KKAMElî. 

SAME V. KRiVMEU et iil. 

(Circuit Court of Apiieals, Elftli Circuit, Koveniber 2,j, 19Î2.) 

No. 2,416. 

1. WlIXS (§ 7G1*) — r^K{iAClES— "Ademption." 

Ademption of a spécifie le.aicy is tlie extinction or witlidrawal of it, in 
conséquence of some act of the testator ctiulvalent to its révocation, op 
clearly indicative of an intention to révolte. Adeni|)tion is elï'ected by 
tbe extinction of tlie tliius or fand bequeathcd, or by disposition of it 
subséquent to tbe will froin whicli an intention tliat tbe le,tïacy sliould 
fail is presunied. Tbe terni "ademption" is sonietiiues used as synony- 
nious with satisfaction, but sucli use is inaccuvate, as ademption opér- 
âtes iiidepoudently of intention in case tlie spécifie tliing glven is, at tbe 
testator's deatli, no longer owned by hiiu. 

[Ed. Note.— For otlier cases, see Wills, Cent Dig. § 197S; Dec. Dig. § 
7G4.* 

For other définitions, see Words and Phrases, vol. 1, pp. 179-181.] 

2. Wii.Ls (g 765*) — Legacies — x\uemption — Siatutks. 

Code Ga. 1910, § 3908, provides tbat a legacy Is adeeined or destroyed, 
wliolly or in part, wlienever tbe testator, aftcr maklng his wil! during 
bis life, deli^'ers the propcrty or pays tbe nioney begiieatbed to the leg- 
atee. eltber expressly or by implication, in lien of the legacy given, or 
when tbe testator conveys to another the spécifie property bequeatbed, 
and does not afterward beeome possessed of the same, or ofherwise 
places it out of the power of the executor to deliver over tlie legacy. 
ileld that, under such section, ademption is confined to spécifie legacies. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 1979; Dec. Dig. 
§ 705.*] 

3. Wii.rs (^ 756*) — "General Leoacy." 

A "gênerai legacy" is a bequest chargeable on the gênerai ostate, and 
not so given as to be distinguisbable from other iiarts of the estate of 
the same kind, or one of a quaiitity merely including ail bequests whieh 
are nelther démonstrative nor spécifie. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. g§ 1919-1955; Dec. 
Dig. § 756.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3071-307;> ; 
vol. 8, p. 7670.] 

4. Wills (§ 755*) — Legacies — "Démonstrative Ijegacy." 

A "démonstrative legacy" is a bequest of a thing or money not spoci- 
fled or dlstin.guisbed from ail others of the same kind, but payable out 
of a designated fund. 

[Ed. Note.— For other casses, see Wills, Cent. Dig. §§ 1947, 194S; Dec. 
Dig. i 755.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1980, 1981; 
vol. 8, p. 7633.] 

♦For other cases see same toplc & § nojibeh in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 



KBAMER V. KRAMEB 249 

5. WiLLS (§ 753*)— "Specific Leoacy." 

A "spécifie legacy" is a bequest of a particular thing or rnoney speci- 
fled and distlnsuished t'rom ail otlieivs of tlie .saiiie kind. 

[Ed. Note.— For other cases, see Wills, Cent. lU;.'. §§ 193!>-1944 ; Dec. 
Dig. § 7r>:i.* 

For other définitions, see "VVords and Phrases, vol. 7, pp. 6(500-0004 ; 
vol. 8, p. 7803.] 

6. Wills (§ 755*) — UE>ro-\sTi!ATivE Legacv — Ademptiok. 

ïestator bequeathed to his wife .*l(t,000, to he reallzed ont of tlie 
proeeeds of sucli life iusuraiice as might be in force on his life at tlie 
tlme of his death. Prior to his death he ehanged a benefit certifieate so 
as to uiake It payable to his wife, and died leaving policies aniountiug 
to $15,000 and an estate valued at $200,000. llcld, that such legacy was 
démonstrative, and not sn'bject to ademption, and was not therefore 
adeeined to tlie extent of the value of the certifieate given to the wife 
in testator's llfetline. 

[Ed. Note.— l'or other cases, see Wills, Cent. Dig, §§ 1947, 1918; Dec 
Dig. § 755.*] 

7. Wills (§ 772*) — Legacies — Satisfaction — IX)co Pakestis. 

The givlng of a portion by testator to a legatee subséquent to the exé- 
cution of the will opérâtes as a satisfaction of the legacy, or pro tanto, 
if the gift be less than the legacy, provided the testator is the father of 
the legatee or stands in loco parentis to hini. 

[lîd. Note,— For other cases, see Wills, Cent. Dig. §§ 1978-1991; Dec. 
Dig. § 772.*] 

8. Wills ('§ 772*) — Legacies — Satisfaction — Gift Dxjring Testatob's Life. 

Testator beoiueathed to his wife .$10,000, to be reallzed out of the pro- 
ceed-s of such life Insurance as might be in force at the time of his death. 
Subsequently he caused the beneficlary of a certlflcate to be chauged, so 
as to make it payable to her, and died leaving life insurance amounting 
to $15,000 and an estate of over $200,000. Ile be(iueathed the residue 
to his wife and son, but provided that his son should account for ail 
advanceinents luade to hini after the date of the will. There was no 
Iirovision, however, with référence to any future gift that he might malce 
to his wife, his other legatee. Held that, in the absence of paroi évi- 
dence that lie intended that the policy given to her should be deducted 
from lier legacy, such gift dld not operate as a pro tanto satisfaction 
of her legacy. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1078-1994; Dec. 
Dig. § 772.*] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Northern District of Georgia; WilHam T. Newman, 
Judge. 

Controversy between Ruth Kramer and Ernest W. Kramer and 
Charles A. Lyle, as executor of the will of Ernest G. Kramer, de- 
ceased, concerning the construction of the will. From a decree con- 
struing the will (Kramer v. Lyle, 197 Fed. 618) Ruth Kramer appeals, 
and Ernest W. Kramer prosecutes a cross-appeal. Reversed in part. 

P. H. Brewster, of Atlanta, Ga., and Sidney Holderness, of Car- 
rollton, Ga., for appellant and cross-appellee. 

Edgar Watkins, of Atlanta, Ga. (Watkins & Latimer, of Atlanta, 
Ga., on the brief), for appellee and cross-appellant. 

Before PARDEE and SHEEliY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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SHELBY, Circuit Judge. This is an appcal and cross-appeal from 
a decree of the District Court construing the will of Ernest G. Kramer. 
The controversy is between Ruth Kramer, the widow and a legatee 
of the testator, and Ernest W. Kramer, the only child and also a 
legatee of the testator. There are many assignments of errer on the 
appeal and cross-appeal, but vve are of the opinion that none of theni 
is well taken, except the first assignaient on the appeal. For couven- 
ience of référence, the will is copied in the margin.^ 

1 "State of Georgia, Carroll Connty. 

"I, E. G. Kramer, of said state and connty, lieius of sound and disposing 
raiud and meniory, do niake this my last wiU aud testament, by it revokinfc 
ail others previoiisly made. 

"Item 1. I will and befjueatli unto niy beloved wifc, Hutli, the foUovvhig de- 
scrlbed property, to-wit, my home place, situated on the south side of Sonth 
Street, in the city of Carrollton, said state and ccninty. Said place containin^' 
twenty-two acres of land. more or less. On wliicli is sitnated the résidence 
now occupied by me. Also ail fnrnitnre, i'urnisbinîis and household goods of 
every kind, character aiul description that misht be in said house at the tirae 
of my decease, inclnding books, in-ints, pictnres. bric-a-brac, silver and gold plate, 
wearing apparel. ornanients. also sncb provisions, eooking ntensils, kltchen and 
dlning-room fnrnitnre as niay be in said résidence at the tinie of my decease. Al- 
so ail horses, mules, cattle, swjne, l)nggies, wagons, carriages, harness, farming 
implements, gardon irnplements and otlier things that might be on said place at 
the time of my decease. .Vlso that lot in said city of Carrollton, said connty, 
situated on the north side of said South street, lionnded on the uorth by the 
Central of Georgia Raihvay right of way, ou the east by a 4ot owned by said 
railwa.v, on the soutli l)y said South street, and on the west by an alley which 
runs between said property and what is known as the 'Marchman Place.' Also 
a lot ou the south sl(](> of said South street in said city and connty, frouting 
said street one bundred feet nnd running baek sa me wldth, south, five hun- 
dred feet, lioun(h>d on tbe east by the 'Meadows riace,' now in possession of 
Fullilove. Also two hundred shares of the capital stock of the Mandeville 
Mills, a corporation of said state and county, said stock being of the par 
value of one bundred dollars ])er share. Also one hundred shares of the capi- 
tal stock of the l''irst National Bank of Carrollton, a banking corporation of 
said connty, said stock being of the par value of one hundred dollars per 
share. Also the snni of ten tbousand dollars to be realized ont of the proeeeds 
of such life insurance as may be of force ou my lifo at the time of my death. 
Also ail notes, acconnts and .Indgments that might be owing me at the time of 
my death, together wilb ail laiids. wlierever situated, of which I may die 
seized and possessed, which said huids hâve been sold by me and bond for 
titles given to the purchasers and tbe purchase money or any part thereof 
(lue me at the time of my death; my pnrpose licing to coiivey such purchase 
money notes to my said wife together witli the security I might liold there- 
for and give her fnll power and authorit.v to exécute to the purchaser deeds 
in aecordance with such bonds as I may bave given, in case of paynients to 
her 01- in case she elects to sue, to give her full authority either to bring suit 
for the land or to sue upon the purchase money notes aud exécute to the pur- 
chaser and hâve the same recorded in the ofiice of the elerk of the superior 
court, where the land may lie, a deed for the purpose of levy and sale as per 
the reciuirenients of the law in such cases made and provided. 

"Item 2. I will and bequeath unto my beloved wife, Ruth, in addition to 
what is bequeathed hère in item one, the suni of five thoiisand dollars, which 
is express! y in lieu of years support, in case she accepts this legacy in lieu 
of years sui)port, she will make it known in writing to the executor of this 
ni.v last will and testament within ninety days of the date of hls qualification. 

"Item 3. I will and bequeath to my son, Ernest, the foUowing described 
property, to wit: Ali real estate of which I may die seized and possessed, 
situated in the city of Carrollton, not disposed of in item one of this my last 



KRAMEB V. KEAMEB 251 

By the first item o£ his will the testator bequeathed to his wife, 
Ruth Kramer, real estate and many articles of personal property, and 
the item contains the f oUowing words : 

"Also the sum of ten thousand dollars to be reallzed out of the proceeds of 
sucb life Insurance as may be of force on my life at the time of my death." 

It appears from the record that there were, at the time the will was 
made and at the time the testator died, policies on his life to the 
amount of $15,000. One of thèse policies was in the Royal Arcanum, 
a fraternal insurance order, for the sum of $3,000. After the mak- 
ing of the will, the testator had the beneficiary named in the $3,000 
policy changed, making it payable to his wife, Ruth Kramer; and 
after the death of the testator she collected on this policy $2,630.49. 
The other policies, amounting to more than $10,000, which, it is as- 

wlU and testament. Also two huudred sliares of the capital stock of the 
Maudeville Mills, a corporation of said state and connty, sald stock being of 
the par value of one liundred dollars per sliare. Also one hundred shares of 
the capital stock of the First National Bank of OarroUton, a bankiug corpora- 
tion of said county, said stock being of the par value of one huudred dollars 
per share. 

"Item 4. It is my will that the residue of my estate be divided equally be- 
tween my wife, Ruth, and my son, Ernest, share and share alike. My said son, 
Ernest, to account for ail advancement that I may niake him after this date, 
which are charged to him on the back of this my last will and testament. 

"Item 5. I nomlnate and appoint my friend, C. A. Lyle, executor of this 
my last will and testament. My executor shall not be required to make re- 
turns to any court, except, when my estate shall hâve been fully administered, 
he shall tile with the ordinary a report showing ail recelpts and disbursements 
on account of my said estate. My executor will give bond, conditioned for 
the faithful performance of his trust, in the sum of flfty thousand dollars; 
said bond to be made by a bond or surety company. engaged in such business 
in the state of Georgia, and whose financial standing bas been approved by 
the proper authorities of said state of Georgia ; the premium on said bond 
to be paid out of my estate at the expense of my estate. 

"In testimony whereof, I bave hereunto set my hand this the 9th day of 
February, 1910. 

"Signed and published by E. G. Kramer as his last will and testament in 
présence of the undersigned, who subscribe our names hereto as witnesses at 
the instance and request of said testator, and in his présence and in the prés- 
ence of each other. 

"This the 9th day of February, 1910. 

"[Signed] E. G. Kramer. 

"Witnesses: 

"W. J. Stewart. 
"L. C. Mandeville. 
"C. B. Simonton. 

"Look on back of cover for amounts advaneed on this to my son. 

"[Signed] E. G. Kramer." 

(Advancemeuts on Back of Cover.) 
"I this day charge to my son, Ernest, an advancement of five thousand 
dollars, as per item 4 of my will. February 19, 1910. 

"[Signed] E. G. Kramer." 

"I this day charge to my son, Ernest, an advancement of five thousand dol- 
lars, as per item 4 of my will. March 4, 1910. 

"[Signed] E. G. Kramer." 

"I this day charge to my sou, Ernest, an advance of one thousand dollars, 
as per item 4 of my will. 

"[Signed] E. G. Kramer." 
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sumed, were payable to the estate of the testator, hâve been coUected, 
and the proceeds are held by Charles A. L,yle, the executor named in 
the will. Ernest W. Kramer, the testator's son, contends that the 
$10,000 legacy should be credited by the $2,630.49 which Ruth Kramer 
collected on the Royal Arcanum policy, and that the executor should 
be allowed to pay her on account of the legacy only $7,369.51. Ruth 
Kramer contends that the $3,000 poHcy was a gift from her husband, 
while in life, to her, and that the legacy is unaffected by the gift, and 
she is entitled to receive the vvhole of it. 

The question raised by thèse contentions was decided in the District 
Court against Ruth Kramer, the court holding that she was entitled 
only to the remainder of the legacy, after deducting the sum she re- 
ceived on the Royal Arcanmn policy. The first assignment of errer 
on the appeal assails the correctness of this ruling. 

Ordinarily, a testator who bas by bis will given bis wife $10,000, 
will not dcprive her of any part of the legacy by making gifts to her 
during his life. If a testator bequeathed to bis wife $10,000, and 
subseciuently, before his death, gave her $3,000, on those facts stand- 
ing alone, no one woubl assert that her legacy was adeemed or satis- 
fied pro tanto and that she coukl not claim ail of it from her husband's 
executor. 

On the other hand, if a husband bequeaths to his wife "$10,000 in 
United States bonds, numbered from 1 to 50, inclusive, now in my 
bank box," and subsequently, before his death, gives the bonds to his 
wife, the legacy, on thèse facts standing alone, is adeemed, and she 
bas no claim against the estate on account of it. It would be the same 
if he gave the bonds to some one else after making the will and before 
his death. If no bonds were found in the box or owned by the estate, 
they could not pass to her by the will. The legacy would be adeemed. 
It would be adeemed pro tanto, if only a part of the bonds were dis- 
posed of in like manner. 

In the first instance, the legacy of $10,000 was gênerai, and, the 
subsec|uent gift being not at ail inconsistent with the legacy, there 
could be no presumption, from it alone, of ademption or satisfaction 
pro tanto. 

In the second instance, the legacy of the bonds was spécifie, and the 
subséquent disposai of them was inconsistent with the legacy. If he 
gave them to her in life, she could not take them by the will ; if he 
gave them to some one else or disposed of them otherwise before he 
died, they could not pass to her by the will when it took efifect at his 
death. 

In the case at bar, outside of the will itself and the fact of the gift 
of the testator to his wife, there is no évidence to show with what 
intent the bequest was made, or with what intent the subséquent gift 
was made. As the testator did not stand in loco parentis to the leg- 
atee (Bennet v. Bennet, 10 Ch. Div. 474, 1 Am. & Eng. Ency. of Eaw, 
615), it is contended by the appellant that there can be no presumption 
that the testator, by giving his wife $3,000, intended to lessen the 
amount given her by his will. 

The resuit of deducting the amount of the gift from the legacy can 
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be reached logically and legally only by holding that: (a) As matter 
of law, ademption has occurred pro tanto ; (b) or that the équitable 
doctrine of satisfaction is appHcable; (c) or that the record and the 
will, properly construed, show that it was the intention of the testator 
that the subséquent gift should be a payment pro tanto of the legacy, 
[1,2] Ademption of a spécifie legacy is the extinction or withdrawal 
of it in conséquence of some act of the testator équivalent to its revoca- 
tion, or clearly indicative of an intention to revoke. The ademption 
is effected by the extinction of the thing or fund beqtieathed, or by 
a disposition of it subsecjuent to the will, which prevents its passing 
by the will, f rom which an intention that the legacy should f ail is pre- 
sumed. Kenaday v. Sinnott, 179 U. S. 606. 617, 21 Sup. Ct. 233, 45 
L. Ed. 339; Ford v. Ford, 23 N. H. (3 Foster) 212. The Georgia 
statute differs but little, if at ail, from the gênerai law on the subject: 

"A legacy is adeeuied or desti-oyed, wholly or in part, wlienever the testator, 
after mailing liis will during liis lifo, delivers over tlie propeity or pays tlie 
inoTiey bequeatlied to tlie legatee, eitlier expressly oi- by implication, in lieu 
of the legacy given ; or when the testator couveys to another tho s])eeitic prop- 
erty bequeathed, and does not afterward becoiiK! possessed of the sauie, or 
othervvise places it ont of the power of the executor to deliver over the le- 
gacy." Code of Georgia (1910) § 390S. 

The language of this section strongly indicates that by it ademption 
is confined to spécifie legacies. The words, "delivers over the prop- 
erty or pays the money," tndicate that the legacy designated certain 
property or certain money ; so, also, the words, "when the testator 
conveys to another the spécifie property," and "places it out of the 
power of the executor to deliver the legacy." 

[3-5] Usually, in states where the common law prevails, in the ab- 
sence of a statute to the contrary, legacies are either gênerai, démon- 
strative, or spécifie. Without attempting all-embracing définitions, 
wdiich are difficult and often unsatisfactory, it may be said that: (1) 
A gênerai legacy is a bequest chargcable upon the gênerai estate, and 
not so given as to be distinguishable from other parts of the estate of 
the same kind ; or it is one of a quantity merely, and includes ail be- 
quests not démonstrative or spécifie. Kelly v. Richardson, 100 Ala. 
584, 13 South. 785. (2) A démonstrative legacy is a bequest of a thing 
or money not specified or distinguished from ail others of the same 
kind, but payable out of a designated fund. Myers' Ex'rs v. Myers, 
33 Ala.^85; Kenaday v. Sinnott, 179 U. S. 606, 618, 21 Sup. Ct.'233, 
45 L. Ed. 339. (3) A spécifie legacy is a bequest of a particular thing 
or money specified and distinguished from ail others of the same kind. 
Gilmer v. Gilmer, 42 Ala. 9, 16 ; Kenaday v. Sinnott, supra. Each of 
the three kinds of legacies is distinguished from the others by the in- 
cidents which attach to them respectively. 

[6] We are at présent concerned only with aseertaining to which 
of the three classes of legacies the one in question belongs, and wheth- 
er or not it is subject to the doctrine of ademption. It is a bequest 
of "the sum of ten thousand dollars to be realized out of the proceeds 
of such life insurance as may be of force on my life at the time of 
my death." It is a legacy of a certain sum, to be paid out of , and made 
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a charge on, the proceeds of life insurance policies. A bequest of a 
certain sum, with direction that it be paid eut of a particular f imd, is 
a démonstrative legacy. Merriam v. Merriam, 80 Minn. 254, 83 N. 
W. 162 ; Harper v. Bibb, 47 Ala. 547 ; Kelly v. Richardson, supra ; 
Blair v. Scribner,_67 N. J. Eq. 583, 60 Atl. 211 ; Ives v. Canby (C. C.) 
48 Fed. 718. This vievv seems to be recognized as correct by the Su- 
prême Court, for it quotes with approval : 

"If a legacy be glven, with référence to a particular fiind only, as pointing 
out a conveniont mode of payiiient, It is to be coiistrued as démonstrative, 
and the legatee will not be disappointed. though the fund wliolly fall." Kena- 
day V. Sinnott, supra, 179 U. S. G19, 21 Siip. Ct. 2;5S, 45 L. Ed. 330. 

In some of the cases, gênerai and démonstrative legacies are re- 
ferred to, without noticing a distinction between them. In such cases, 
as in the instant case, the important question being whether or not the 
legacy considered is a spécifie legacy, the usually recognized différence 
between gênerai and démonstrative legacies is of no great importance. 

In Byrne v. Hume, 86 Mich. 546, 49 N. W. 576, it was held that a 
bequest to the father and mother of the testator of a legacy, to be paid 
out of the testator's life insurance as soon as coUected, is "a gênerai 
legacy," payable out of the gênerai assets of the estate, if the insurance 
is not collected. And in Re vSnvder, 217 Pa. 71, 66 Atl. 157, 11 L. R. 
A. (N. S.) 49, 118 Am. St. Rep' 900, 10 Ann. Cas. 488, it is held that 
a bequest of a certain number of shares of stock, of a kind of which 
the testator owns a larger number, is "a gênerai legacy," and not 
adeemed by a substitution, during the testator's lifetime, of other stock 
for that owned at the exécution of the will. In each of thèse cases it 
was only important to ascertain whether or not the legacy was spécifie. 
It seems clear that the legacy in question hère is not spécifie. Accord- 
ing to the current of authority on the subject, preserving a proper and 
sometimes necessary distinction, it would be defined as a démonstra- 
tive legacy. It is a bequest of a fixed sum to be paid out of named 
assets. The sum is $10,000, while the assets on which it is charged 
amount to not less than $15,000. Such a legacy is not a spécifie, hut 
a démonstrative, legacy, or a gênerai legacy, according to some of the 
décisions, and as defined by the statutes in some states. Cases 
supra. See, also, Wilcox v. Wilcox, 13 Allen (Mass.) 256; Gel- 
bach V. Shively, 67 Md. 498, 10 Atl. 247; In re Snyder. 217 Pa. 71, 
66 AtL 157, 11 L. R. A. (N. S.) 49, and note, 118 Am. St. Rep. 900, 
10 Ann. Cas. 488; Johnson v. Conover, 54 N. J. Eq. 333, 35 Atl. 291. 

The Georgia Code provides that legacies may be either gênerai or 
spécifie, while it does not mention démonstrative legacies, it adhères 
to the usual rule that a legacy like the one in question hère is not 
spécifie ; the same section which divides legacies into "gênerai or spé- 
cifie'' providing that : 

"A gift of money to be paid froui a specifled fuud is nevertheless a gênerai 
legacy." Code of Georgia (1910) § 3902. 

The legacy in question not being spécifie, it is not subject to the 
doctrine of ademption, which is not applicable to either gênerai or 
démonstrative legacies. In Kenaday v. Sinnott, supra, at page 621, the 
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court, having concluded that the legacy in question "should be regarded 
as in its nature a démonstrative legacy," held that it was net adeemed. 
The case indicates clearly an adhérence to the view that the doctrine 
of ademption is appHcable only to spécifie legacies. In Ives v. Canbv 
(C, C.) 48 Fed. 718, there was a bequest of "$2,000 of the South Ward 
Loan of Chester, Pennsylvania," by a testator owning $10,000 worth of 
bonds, and the court held that it was a démonstrative legacy and re- 
fused to apply the doctrine of ademption. In Walton v. Walton, 7 
Johns. Ch. (N. Y.) 258, 11 Am. Dec. 4.S6, Chancellor Kent cites ap- 
provingly cases in which certain acts of the testator were held to be 
"no ademption, because the legacies were considered as pecuniary, and 
not spécifie, notwithstanding a référence was made to a particular part 
of the estate as the part out of which the testator thought it most con- 
venient they should be paid." In Balliet's Appeal, 14 Pa. 451, 461, the 
court said: 

"Ademption does not apply to démonstrative legacies ; 1. e., to legacies of 
so mucli money witli référence merely to a particular fund for paynient." 

In 2 Redfield on Wills (3d Ed.) p. 150, § 16, a case is quoted ap- 
provingly, which holds that "a spécifie legacy is liable to ademption, 
but a démonstrative one is not." A legacy of $1,200, "contained in a 
bond and mortgage," was, in Giddings v. Seward, 16 N. Y. 367, held 
to be a démonstrative legacy. The court said it was "gênerai, in the 
sensé that it would not hâve been regarded as adeemed by the assign- 
ment of the bond and mortgage, or its extinction, in the lifetime of 
the testator." In Tipton v. Tipton, 1 Cold. (Tenn.) 252, it is held 
that the doctrine of ademption is not applicable to gênerai or démon- 
strative legacies. The same principle is announced in other cases. 
Boykin V. Boykin, 21 S. C. 513, 532; Hood v. Haden, 82 Va. 588. 
599 ; Gelbach v. Shively, supra. 

The term "ademption" is sometimes used as a synonym of "satis- 
faction"; but this is inaccurate and leads to confusion. Ademption. 
properly so called, is applicable only to spécifie legacies, and opérâtes 
independently of intention in case the spécifie thing given is, at the 
testator's death, no longer owned by him. Ademption of legacies 
dépends on a rule of law. But the doctrine of satisfaction, it has been 
said, rests wholly upon intention, and may be applied to the extinc- 
tion of gênerai or démonstrative legacies. It is of équitable origin, 
and may be defined to be : 

"The glving of a thing with the Intention on the part of the donor, but not 
of necessity on the part of the donee, that it shall be taken, either wholly or 
in part, in extinguishment of some existing claim of the donee on the donor." 
1 Underhill on Wills, § 437. 

[7] The giving of a portion by the testator to a legatee subséquent 
to the will may operate as satisfaction of the entire legacy, or pro 
tanto, if the gift be less than the legacy. But the application of this 
rule to will cases is subject to the limitation that the testator must be 
the father of the legatee or stand in loco parentis to the legatee. Wal- 
lace V. Du Bois, 65 Md. 153, 4 Atl. 402 ; Carmichael v. Lathrop, 108 
Mich. 473, 66 N. W. 350, 32 L. R. A. 232; 1 Underhill on Wills, § 



25G 201 FEDERAL REPORTER 

444; 2 Redfield on Wills (3d Ed.) 446, 447. When such is tlie rela- 
tion between the donor and donee, a presumption may arise, which, 
however, is subject to be rebutted, that the gift is in satisfaction of the 
Jegacy. In the instant case, it not appearing from the record that the 
testator was a parent of the legatee, or stood in loco parentis, no pre- 
sumption arises that the subséquent gift was in part satisfaction of the 
legacy. 

It seems clear that there is no rule based on the doctrine of ademp- 
tion, or the équitable doctrine of satisfaction, that will justify the con- 
clusion that the subséquent gift in the instant case can be treated as 
an extinction pro tanto of the legacy. 

It remains to be considered whether or not it appears from the will, 
the circumstances surrounding the testator, and the subséquent act 
of the testator in making the gift, that it was bis intention to satisfy 
in part the legacy to bis wife. 

[8] The authorities are innumerable which hold that a will is to be 
construed in accord with the intention of the testator, and that the 
construction of it dépends, not so much upon any rigid technical rules, 
as it does on what api)ears by the will itself to bave been the testator's 
intention. This rule is recognized in Georgia by statute. Code of 
Georgia (1910) § 3900. This intention is ascertained by an examina- 
tion, not alone of a clause in question, but of the whole will. 

The clause in question bas been quoted, and it is a clear, unqualified 
bequest of $10,000, "to be realized out of the proceeds of such life 
insurance as may be of force on my life at the time of my death." 
The legacy is made a charge on a designated fund. The effect of 
this is not to imperil the legacy, if that fund should be exhausted or 
cease to exist. In that event, the legacy would bave been paid out of 
the other assets of the estate; for a démonstrative legacy is not de- 
feated by a failure of the fund out of which it is payable, but the 
deficiency is made up out of the personal estate not specificallv be- 
queathed. Page on Wills. § 774; Lake v. Copeland, 82 Tex. 464, 17 
S. W. 786; Smith v. Fellows, 131 Mass. 20. The efïect, therefore, 
of the words used was to give to his wife the legacy in a way that 
she would receive it out of the insurance policies, if practicable, but, 
if they failed or lapsed, it would be paid to her out of his gênerai 
estate. The legacy not being .spécifie, if he had disposed of ail the 
policies, or if they had ail been forfeited for failure to pay premiums, 
the legacy would bave been payable out of the gênerai estate. The 
only efifect of the language creating this bequest that took it out of 
the category of a gênerai legacy is that it is made, fîrst, a charge on 
a designated fund. It is required by law that it be paid, even if the 
fund fails. Should we construe words intended to secure payment so 
as to make them imperil complète payment? The testator uses words 
that make a démonstrative legacy, adding security to what would oth- 
erwise be a gênerai legacy. We cannot construe those words to be 
less effective than a gênerai legacy, without defeating the testator's 
manifest intention. 

There is nothing in the record to show that the testator wrote any 
line or said any word that indicates an intention that the subséquent 
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gift to his wife should lessen the amount of the legacy. Are we au- 
thorized to présume, without proof, an intention in conflict with the 
légal effect of the will? We find nothing in the language of other 
parts of the will to create a presumption of such intention. Other 
property is devised and bequeathed to her, both real and personal, 
which shows an intention to provide for her liberally. The will also 
makes libéral provision for his son and only child. The will and rec- 
ord show the possession of a valuable estate, estimated to be worth 
about $200,000, and that he was amply able pecuniarily, without seem- 
ing injustice to any one, to give to his wife $3,000 in addition to the 
provision he had made for her in his will. Nothing in the record 
shows that, by word or deed, he indicated, when he gave her the life 
policy, that it was to be deducted from the legacy. Such fact, if it 
existed, was susceptible of proof even by paroi. 1 Underhill on Wills, 
p. 599, § '448; May's Heirs v. May's Adm'r, 28 Ala. 141. . 

In item 4 of the will — the residuary clause in favor of his wife and 
his son — he provides that his son is to account for ail advancements 
made to him after the date of the will, which are charged to him on 
the back of the will. There is no provision in référence to any future 
gift that he might make to his wife, his other legatee. Failure to 
mention his wife in that connection at least left him free to make gifts 
to her not in satisfaction of her legacy. Provisions that subséquent 
gifts shall or shall not be charged are fréquent, and, when made in the 
will, they are, of course, controlling. Adams v. Cowen, 177 U. S. 
471, 20 Sup. Ct. 668, 44 L. Ed. 851; 1 Underhill on Wills, § 447. 
When the will is silent on the subject, it, of course, stands for enforce- 
ment as written and properly construed. 

There being no proof in the record of the value of the spécifie prop- 
erty devised and bequeathed to the wife and son, respectively, it can- 
not be as.sumed, for the purpose of arriving at his intention on the 
question at issue, that he intended to provide for the wife and son in 
equal portions. Besides, it is alleged in the bill that the bequests to 
the wife are of the value of about $125,000, and that the bequests to 
the son are of the value of about $75,000. This averment of values 
is neither denied nor admitted by the answer, and there is no évidence 
in the record on the subject. 

It is insisted that the case of Beermann v. De Give, 112 Ga. 614, 
37 S. E. 883, is a controlling authority in the instant case. Beermann, 
by his will, gave his wife $10,000 insurance carried by him, or, in 
default of such insurance, she was to hâve $10,000 out of his estate. 
There was, in fact, a policy on his life for that sum, but it was not 
payable to his estate. One half of it was payable to his wife, and the 
other half to his son. He had no right whatever to dispose of it in 
his will. Aitev the testator's death, the wife received one-half of the 
proceeds of the policy. She claimed that she should receive under the 
will $10,000 in addition. The court held as follows : 

"Looklng to the whole will for the intention of the testator, It is clear that 
his purpose was to give his wife $10,000 in arldltion to one-flfth of the residuum 
of his estate. It is equally certain that he was under the impression that he 
had the rlglit to make a testamentary disposition of the proceeds of an in- 
surance policy on his Ufe, and upon which he paid the premlums, although 
201 F.— 17 
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It was not payable to hls légal représentative, and, in making hls will, that 
he Intended to deal with any such pollcy that mlght exlst then, or at the 
time of hls death, as hls property. The wlU shows that It was his désire 
that his wife should hâve $10,000 of Insurance nioney, and, 'in its absence, 
that a llke amount should be paid her by his executor from other sources. It 
is therefore our opinion that, in order to carry out the testamentary seheme, 
the $5,000 paid to Mrs. Beermann upon the life Insurance policy should be 
treated as a part of the testator's estate, and that the executor should pay 
her, from the gênerai funds of the estate, an additional sum of $5,000, tbus 
enabling her to obtain the $10,000 legacy which the testator obvlously in- 
tended that she should receive." 

The will, it will be noted, gave her only $10,000. She was to hâve 
it out of the insurance, if there was that sum of insurance money; 
otherwise, she was to hâve it out of the estate. As a matter of fact, 
no insurance existed which the testator had a right to bequeath. One- 
half of the policy was owned by Mrs. Beerman. The rule is that, if 
a testator disposes of property owned by a beneficiary under the will, 
such beneficiary must either relinquish his right to such property, 
or he must relinquish his rights under the will. He must accept the 
will as a whole, or not at ail; that is, if he claims under the will, he 
must recognize the testator's right to dispose of the property, although 
he, the beneficiary, in fact owned it. Smithsonian Institution v. Meech, 
169 U. S. 398, 414, 18 Sup. Ct. 396, 42 L. Ed. 793 ; Utermehle v. Nor- 
ment, 197 U. S. 40, 25 Sup. Ct. 291, 49 L. Ed. 655, 3 Ann. Cas. 520; 
Van Schaack v. Léonard, 164 111. 602, 45 N. E. 982 ; 2 Underhill on 
Wills, § 726; Page on Wills, § 714. The Georgia Code recognizes 
this équitable doctrine of élection. Code of Georgia (1910) § 3910. 
The effect of the décision in Beennann v. De Give, supra, was to en- 
force this rule. Mrs. Beermann was forced by it, in effect, to recognize 
the testator's right to devise the $5,000 interest in the policy which 
she owned, and it was treated as a part of the testator's estate, and 
as part of the $10,000 bequeathed to her; the court allowing her $5,000 
more, which made the $10,000 legacy bequeathed to her. The case 
did not, as in the instant case, involve any question of ademption or 
satisfaction arising from a payment made subséquent to the will by 
the testator to the legatee ; nor did it involve any question of the in- 
tention with which such payment was made, for in the Beermann Case 
the testator made no such payment. Nor does the instant case involve 
any question arising from the testator's bequeathing property that did 
not belong to him, but that was owned by a beneficiary under the will, 
which was the controlling fact in the Beermann Case. 

Considering the record before us, we are of the opinion that it does 
not présent a case for the application of ademption or satisfaction 
pro tanto, and that it does not appear that it was the intention of the 
testator that his subséquent gift to his wife was to extinguish in part 
the legacy to her. 

On the appeal the decree is reversed, in so far as it decreases the 
legacy of $10,000 to the appellant, and in ail other respects it is af- 
firmed. On the cross-appeal, as to errors therein assigned, the decree 
is affirmed. The appellee is taxed with the costs of ,the appeal, and 
the cross-appellant with the costs of the cross-appeal. And it is so or- 
dered. 



PHILLIPS V. UNITED STATES 259 

PHILLIPS V. UNITED STATES, 

(Circuit Court of Appeals, Eighth Circuit. November 21, 1912.) 

No. 3,700. 

1. CRIMINAL LAW (§ 101*) CoUEfFS JUEISDICTIOX. 

Under Enabling Act 0kl. June 16, 1900, c. 3SP>ô. § 16. 34 Stat. 276. as 
amended by Act Mardi 4, 1907, c. 2911, § 1, 34 Stiit. 1286, provkllng that 
prosecutions, peiiding in the district courts of the territory of Oklahoma 
or in the United States courts in the Indian Territory on the admission of 
Oklahoma as a state, shall be transferred to the proper United States I'>is- 
trict Court and proeeeded with, the record of a criminal prosecutloii 
pendlng in tlie United States court for a district of the Indian Territory 
at the time of the admission of Oklahoma as a state Is properly certl- 
fled to the District Court of the United States by the clerk of the state 
district court as successor of the United States court, ^yhere the indict- 
ment, subpœna, pétition for transfer, and order of transfer are certified 
and transmitted to the proper District Court, and it lias jurlsdlctlou of 
the prosecution. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 199-205 ; 
Dec. Dig. § 101.*] 

2. JUEY (§ 47*)-T-SUMM0NIXG JUIÎY — DISTRICT. 

Under Enabllng Act 0kl. June 16. 1906. c. 3335, § 16, 34 Stat. 276, as 
amended by Act March 4, 1907, c. 2911, S 1, 34 Stat. 1286. authorlzing the 
transfer to the United States District Court of prosecntions pendlng on 
the admission of Oklahoma as a state, to be proeeeded with in the Dis- 
trict Court as if originally brought therein, one indlcted in the United 
States court for a district of the Indian Territory may not coinplain. 
on the transfer of the prosecution to the District Court for the Eastcrn 
District of Oklahoma, that the jurors, with the exception of one, were 
drawn from that iiortion of the l'^astern District of Okliihoma whlcli did 
not include any part of the old district of the Indian Territory. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. § 254; Dec. Dig. § 
47.*] 
S. Crimihal Law (§ 576*) — Privilèges of Accused — Speedy Trial. 

One may not acquiesce in the postponement of his trial for crime froni 
tiine to time, and then inslst on the disniissal of the iirosecution, be- 
cause he has not been given a speedy trial, as guaranteed by Const. 
U. S. Amend. 6. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1297- 
1304; Dec. Dig. § 576.*] 

4. Criminal Law (§§ 301, 1149*) — ^Leave to Witiioraw Plea of Not Guilty 

AND File Demurrer — Discrétion or Trial Court. 

The refusai of the trial court to allow accused to withdraw bis plea 
of not guilty and file a demurrer to the indlctment Is within the sound 
discrétion of the trial court, and wlU not be disturbed in the absence 
of an abuse of discrétion. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 687, 3014, 
3015, 3020, 3022, 3023 ; Dec. Dig. §§ 301, 1149.*] 

5. Banks and Banking (| 257*) — False Entry in Report to Compiroller 

OF CURBENCT INDICTMENT SUFFICIENCY. 

An indlctment alleglng that accused made a false entry in a report 
to the Comptroller of the Currency of the condition of a national bank 
at the close of business on a deslgnated date, and that the report showed 
that the balance due to the bank from another bank on that date was 
§21,007.97, when in truth and in fact the balance was only , $14,895.97, 
sufflciently charges a violation of Rev. St. § 5209 (U. S. Coinp. St. 1901, 

•For other cases see eame topic & | numbee lu Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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p. 3497), punishiiig the making of false reports, vvlien attacked ty' ffioUon 
in arrest. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. {§ 

965, 966, 970-976; Dec. Dig. § 257.*] 

6. Banks and Banking (§ 257*) — "False Entry" in Report to Comptkol- 

LEB OP CUREENCY — InDICIMENT — ISSUES, PEOOF, AND VaKIANOE. 

The variance betweeu an indlctnient, alleging tliat aecused miide a 
false entry In a report to tlie Comptroller of the Curreney of the con- 
dition of a national bank, so as to show the balance due the bank froni 
another bank as §21,007.97, when in truth and in fact the balance was 
only .$14,895.97, and the proof that the true balance due was $14,917.08, 
Is innuaterlal ; the glst of the offense belng tlie making of a "faise en- 
try" knowingly and with intent to decelve, and the exact amount of the 
balance stated to be due not being niaterial. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 965, 

966, 970-976; Dec. Dig. § 257.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2656, 2G57; 
vol. 8, p. 7G60.] 

7. Banks and Banking (§ 257*) — False Estky in Report to Comptrolleii 

OF CUKKEKCY OF CONDITION OF NATIONAL BaNK— CrIMINAL rROSECUTION 

— Evidence — Admissibility. 

On a trial for liaving inade on Septemher 4, 1906, a false entry in a 
report to the Comptroller of the Currency of the condition of a national 
bank at the close of business on that date, so as to falsely show the 
balance due it from another bank, the admission of évidence that ae- 
cused in October follovving adniitted a shortage in his accounts, and that 
lie thought that most of it was in the account of such bank, to throw 
light on the question as to whether aecused knowingly made tlie false 
entry, was not erroneous. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
905, 966, 970-976 ; Dec. Dig. § 257.*] 

8. Cbiminal Daw (§ 434*) — Evidence — Pbivatb Records. 

On a trial for making a false entry in a report to the Comptroller of 
the Currency of the condition of a national bank by showlng a false 
balance due the bank from another bank, the books of the latter bank 
are Inadmissible in évidence, in absence of the testimoiiy of some person 
wlio elther has some knowledge of the eorrectness of tlie entries niade in 
the books, or some knowledge of the original transaction on whieh the 
entries were founded ; and the mère fact that the laws of the United 
States make it a crime to mal?e false entries in the books of a national 
bank does not make the books prima facie évidence of thelr contents, 
siniply on their being identified as bank books, but their admissibility is 
determined by the rule governing the admission of entries in private 
books of account. 

[lîd. Note. — For other cases, see Criiniual Law, Cent. Dig, § 1023 ; 
Dec. Dig. § 434.*] 

9. Ceiminal Law (§ 402*) — Evidence — Condition of Books of Accouni — 

Expert ïestimony. 

Expert testimony of a summary of books of account and documents is 
admissible, wliere the items are multifarious and volumlnous, and of a 
cliaracter to render it diflicult for the jury to comprehend niaterial facts ; 
but, before sueh expert testimony may be given, the books or documents 
must be public records, or, if private books of account or documents, 
sufticient évidence must first be given to admit the books or documents 
theniselves in évidence, uuless the books or docuiuents are admitted to 
be correct. 

[Ed. Note. — Ifor other cases, see Criminal Law, Cent. Dig. §§ 887, 888; 
Dec. Dig. § 402.*] 

•For other cases Bee same topic & § number la Dec. & Am. Dlgs. 1S07 to date, & Rep'r Indexe» 
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In Error to the FJistrict Court of the United States for tîie Eastern 
District of Oklalioma ; Ralph E. Campbell, Judge. 

W. P. Phillips was convicted of crime and he brings error. Re- 
versed and remanded for new trial. 

B. T. Hainer, of Tulsa, 0kl., and William P. Thompson, of Vinita, 
Okl., for plaiiitift in error. 

William J. Gregg, U. S. Atty., of Tulsa, Okl. 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER. District Judge. 

CARLAND, Circuit Judge. Phillips was indicted on June 12, 1907, 
in the United States Court for the Northern District of the Indian 
Territory, held at V'inita, for a violation of section 5209, Rev. Stat. 
(U. S. Comp. St. 1901, p. 3497). In substance, the indictment charged 
him with haviiîg niade a faîse entry in a report to the Comptroller of 
the Currency of the condition of tne First National Bank of Vinita 
at the close of business on the 4th day of September, 1906. The 
report was alleçed to 1)e false,.in tliat it showed the lialance due from 
tlie Hanover National J'ank, New York, to the First National Bank of 
Vinita, on September 4, 1906, as 821,007.97, when in truth and in fact 
said balance was only $14,895.97. Upon trial, a verdict of guilty was 
rendered by the jury, and Phillips was thereupon sentenced to the pen- 
itentiary for five years. 

On June 20, 1907, a plea of not guilty was entered to the indict- 
ment. November 16, 1907, the state of Oklahoma was admitted to the 
Union. Deccmber 19, 1907, the United States attorney for the Eastern 
district of Oklahoma filed a pétition in the district court for Craig 
coiuity. Second juclicial district of (Jklahoma, praying that an order of 
that court might be entered removing said case from the district 
court of Craig county, Okl, to the District Court of the United States 
for the Eastern District of Oklahoma. On December 20, 1907, the 
prayer of this pétition was granted, and the indictment, subpœna, 
pétition for transfer, and order of transfer were duly certified and 
transmitted to the United States District Court for the Eastern Dis- 
trict of Oklahoma. 

Section 16 of "An act to enable the people of Oklahoma and of 
the Indian Territorv to form a constitution and state government, 
etc." (Act June 16/l906, c. 3335, 34 Stat. 276), provided: 

"That ail cîtiises iieiidiiig in the siiprtniie and district courts of Oklahoma 
Territory and in the l'uited .States courts * * * jy j^e Indlau Territory 
* * * in whieh the l'uited States may be a party * * * shall be trans- 
terred to the proper T'nited States Circuit or District Court for final dis- 
position." 

Said section 16 was amendied by Act March 4, 1907, c. 2911, 34 Stat, 
1286, by adding, after the word "disposition" : 

"And shall therein be proceeded with in the same manner as if originally 
brought tlierein." 

Section 16, as amended, further provided: 

"Frosecutions for ail crimes and oiïenses committed within the territory of 
OJJlahoma or in the Indian Territory, pending in the district courts of the 
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territory of Oklahonia or in the United States courts In tlie Indlan Terrltory 
upon the admission of such territories as a state, wliicli, had they been eom- 
mitted witliin a state would liave been cognlzable In the fédéral courts, shall 
be transferred to and be proceeded wlth in the United States Circuit or Dis- 
trict Court established by this aet for the district in which the offenses were 
committed, in tiie same inanner and with the same effect as if they had been 
committed wlthin a state." 

[1] The case agaiiist Phillips was continuée! from time to time, 
sometimes at his own request, and at other times seemingiy aban- 
doned by both parties, nntil May 9, 1911, when the case was moved 
for trial at Tulsa, in the Eastern district of Oklahoma. At this 
time, counsel for Phillips moved the court to dismiss the case for 
want of jurisdiction, for the reason that the record had not been 
properly certified from the court in which the indictment was found, 
or its successor, the district court for Craig county, Second judicial 
district of Oklahoma. The motion was overruled and an exception 
taken. There is no merit whatever in this contention, as the record, 
taken in connection with the law providing for the transfer of the 
case, shows it was properly transferred. 

[2] It appears from the record that the jurors, with the exception 
of one, were drawn from that portion of the Eastern district of Okla- 
homa which did not include any portion of the old Northern district 
of the Indian Territory. Thèse jurors were challenged, and, upon 
the challenges being disallowed, exception was taken to the ruling 
of the court in référence thereto. In view of the acts of Congress 
hereinbefore qtioted, we think there was no error in this action of 
the court, especially in view of the décisions in Billingslev v. United 
States, 178 Fed. 653, 101 C. C. A. 465, Cook v. United 'States, 138 
U. S. 157, 11 Sup. Ct. 268, 34 h. Ed. 906, and Hallock v. United 
States, 185 Fed. 417, 107 C. C. A. 487. 

[3] Counsel for Phillips also moved the court to dismiss the case 
and discharge the défendant, because the United States had failed to 
bring him to trial at an earlier date. This motion was also overruled. 
The sixth amendaient to the Constitution of the United States pro- 
vides that the accused shall enjoy the right to a speedy and public 
trial ; but the record does not show that Phillips ever asked for a 
trial during the four years that the indictment was pending, and we 
do not think a défendant can acquiesce in the postponement of his 
trial, andl then, when the same is called, move that the case be dis- 
missed because he had not been given a speedy trial. It is his duty, 
if he wants a speedy trial, to ask for it; and we must présume that 
he would hâve been granted an earlier trial if he had so asked. There 
was no error in the ruling of the court in this respect. 

[4] The refusai of the court to allow the defendaiit to withdraw 
his plea of not guilty and file a denuuTcr to the indictment was within 
the Sound discrétion of the court, and we see no abuse of discrétion. 

[5] The sufficiency of the indictment was raised by motion in ar- 
rest, and the motion was overruled. Judged by the statute under 
which the indictment was returned, and the cases of United States 
v. Britton, 107 U. S. 655, 2 Sup. Ct. 512, 27 h. Ed. 520, and Harper 
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V. United States, 170 Fed. 385, 95 C. C. A. 555, the indictment was 
clearly sufficieut. 

[6] At the close of ail the évidence counsel for défendant moved 
for a directed verdict, on the ground that there was a variance be- 
tween the indictment and the évidence. It appeared in évidence that 
the true balance due from the Hanover National Bank to the First Na- 
tional Bank on September 4, 1906, was $14,947.68, instead of $14,- 
895.97, as alleged in the indictment. This was an immaterial variance. 
The gist of the offense was the making of a false entry, knowingly 
and with intent to deceive, the exact amount of the balance stated 
to be due was not material, and the défendant could not hâve been 
misled or surprised in any way by the proof. United States v. Har- 
per (C. C.) 33 Fed. 471 ; Flickinger v. United States, 150 Fed. 1, 
79 C. C. A. 515; United States v. Graves (D. C.) 53 Fed. 634; Rich- 
ardson v. United States, 181 Fed. 1, 104 C. C. A. 69; Daniels v. 
United States (C. C. A.) 196 Fed. 459. It follows, also, that the 
court dlid not err in Fefusing to instruct in this matter as requested 
by counsel for défendant, and no exceptions were taken to the charge 
as given. 

[7] Certain witnesses were allowed to give testimony, over the 
objection of counsel for the défendant, to the èffect that the défend- 
ant, on Octobr 9, 1906, had admitted that he was short in his accounts, 
and that he thought most of it was in the account of the Hanover 
National Bank. The défendant was charged with having made a 
false entry on September 4, 1906, and it is a close question as to 
whether or not this testimony concerning admissions of dlefendant 
made on October 9, 1906, tended in any way to prove the commis- 
sion of the offense with which he was charged. It was admitted by 
the court on the theory that it would furnish a motive for the défend- 
ant to make the false entry, and that it would be some évidence that 
he made the entry knowing it to be false. The court in its charge 
limited the effect of the évidence, so far as it could, by telling the 
jury that the défendant was not charged with embezzlement or mis- 
application of the bank's funds, and that they should only consider 
the admissions of the défendant in so far as they would throw light 
upon the question as to whether the défendant knowingly made the 
false entry with which he was charged. We think, upon the whole, 
that as limited by the court it was not error to receive this évidence. 

[8] Two books of account, a register and a journal, of the Han- 
over National Bank, were admitted in évidence over the objection and 
exception of counsel for the défendant, and the court charged the 
jury that thèse books were presumed to be correctly kept until the 
contrary was shown. The foUowing testimony is ail the foundation 
that was laid for their admission : 

Frank E. Wheeler was called as a witness for the prosecution, ajid 
testified as follows: 

"Q. Are you In any way associated with the Hanover National Bank of 
New York? A. I am. Q. In what capacity? A. There Isn't any name for 
my position. Q. No officiai name for it? A. No. Q. Are you famlllar with 
the books of the Hanover National Bank of New York? A. I am. Q. I wlll 
ask you to look at this journal. What book Is that called — what is the name 
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of itV A. That is a reglster showiug the accounts of banks under the— wliose 
titles corne under the — letters T to Z, national banks. Q. Does this ledger 
sliovv tlie account between the Hanover National Bank and the First National 
Bank at Vinita, Indiau Tenitory, in the year 1906V A. Six months of tlie 
year 1906. Q. Those entries in that book, by whom were they made, Mr. 
VVheelerï A, By varions bookUeepers. Q. In the employ of the Hanover 
National Bank. And you say this is a book kept by that bank in the trans- 
actlug of its bauking business? A. This Is an original book of record. Q. And 
in transacting its business with the corresi>ondeut bank of the First National 
Bank of Viuita, Indian Territory? A. It is. Q. ïhen that ledger which you 
hâve identified was one of the books used by the Hanover National Bank in 
transacting its bank business? A. It was. Q. And was it, or not, one of the 
books used in transacting its business with its correspondent l>anks? A. It 
was. Q. Was one of those correspondent banks tlie First National Bank at Vi- 
uita, Indian Territory? A. It was. Q. You said that it contained an account 
of tlie Hanover Bank and the First National Bauk at Vinita, for six montlis of 
the year 1906? A. Yes, sir. Q. What six months? A. The last six months. 
Q. You may state, Mr. VVheeler, if it bas not been shown, what your duties 
were in connection with the Hanover National Bank of New York. A. Dur- 
iiig this period, do you refer to? Q. During tliat period; yes. A. I was clty 
manager ; as such I had gênerai supervision of the books of the bank, and of 
the clérical force. Q. You may state, then, what your duties were, Mr. 
Wheeler? A. I was clty manager; as such I had gênerai supervision of ail 
tlie records and clérical force of the bank. Q. Is that ail? A. That was 
enough. Q. What was included in the clérical force? A. 250 men. Q. Yes, 
sir; what was the duty of those men among otiier things? Did it pertain to 
the books? A. Yes; sonie of them were bookkeepers, some tellers, some as- 
sistants, etc. Q. Then, in the discharge of your duties, did you or not become 
acqualnted with tlie books of the bank? A. I did. Q. And you liave testificd 
abûut this particular book? A. Yes. Q. Your knowledge as to the book and 
your lueans of identillcalion are because of your duties with the bank? A. 
Tliey are. Q. You may examine tliis book, Mr. Wheeler. A. Very well, sir. 
Q. What is the name of that l)ook? A. That is a balance book; it shows the 
balances of ail the accounts on tliat particular ledger, from the early part of 
1006 to December, 1007. Q. Is that one of the books kept by the Hanover 
National Bank or iiotV A. It is. Q. And you eau testify as to the identity of 
that boolî by the saine nieans that you can as to the identity of the other 
book? A. 1 can. . * * *" 

Cross-examination : 

"l!y Mr. Thompson: Q. Jlr. Wheeler, you say the position you occtipy with 
the Hanover National Bank lias no name? A. That is correct. Q. You didn't 
keep thèse records yourself, or niake thèse entries? A. I did not Q. Not in 
auy one of thèse books? A. I did not. * * « 

"The Court: Q. I believe you said you had gênerai charge of the book- 
keepers who made thèse varions accounts? A. Yes, sir. Q. Was that gênerai 
charge such as — you can answer tliis question yes or no — ^such as euables .l'ou 
now to say whether or not thèse books are correct? A. Yes, sir. Q. Do they 
correctly state the anunint which they purport to state? A. They do. 

"ilr. Thompson: Q. You were not présent at the tinie thèse entries were 
made? A. Uo you mean — ? Q. In thèse books? A. Looking over the book- 
keeper's shouklers, that what you mean? Q. Yes. A. No, sir; I was not. 
Q. ïou didn't direct thèse entries be made? A. I did not. Q. They were 
made independently by the bookkeeper? A. They were. Q. You say you 
were city manager. What did you do as city manager? A. I saw that the 
work of the bauk was donc correctly, for one thing, so far as possible. Q. 
But you had to rely ou the Independent worlc of thèse parties for this work^ 
A. Entirely ; 1 didn't do it myself. Q. And you didn't direct the entries to be 
made? A. No, sii'. Q. And didn't examine tlie items at the tinie they were 
made? A. No, sir. Q. To see that they were made correctly? A. No, sir." 
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■ Hère was a witness whose position with the Hanover National Bank 
had no nanie. He called himself in his testimony "city manager." 
Outside of the questions put by the court, the testimony given by the 
witness simply amounted to an identification of the bocks as belong- 
ing to the Hanover National Bank. He was asked by the court if his 
position enabled him to testify as to whether the books were correct, 
to which he answered in the affirmative, and then testified that the 
books correctly stated the amounts they purported to state. The pros- 
ecution brought by the United States against Phillips was not a pro- 
ceeding brought by or against the Hanover National Bank. Entries 
in its books were as to the défendant, as a matter of évidence, clearly 
hearsay. The question now arises : Did the testimony of Wheeler 
authorize the admission of the books as against Phillips for the pur- 
pose of showing the falsity of the entry made by him in the report of 
the Comptroller of the Currency? 

The admission in évidence of books of account of private parties 
constitutes one of the exceptions to the rule of évidence which ex- 
cludes hearsay testimony. The exception was born of necessity, and 
the courts bave always required, in the absence of statutory provision, 
that before private books of account can be admitted in évidence, over 
the objection of the opposing party, some e\-idence must be introduced 
as to their trustworthiness. In the case of Bacon v. United States, 97 
Fed. 35, 38 C. C. A. 37, Thayer, Circuit Judge, delivering the opinion 
of this court, used the foUowing language : 

"The books of tlie bank, wlieii they were offered in évidence by the gor- 
ernnient, were further ob.jected to by the défendant below on the ground that 
no testimony had been adduced to sliow that they had been properly kept. 
This objection was overruled, and error is assiKiiwl on account of that rulinR. 
Tl}e govei'nment did prove, however, tliat (hi< books in question were the 
books of the American National Bank, in wîiiil» it liad been accustomed to 
keep a record of its daily business transactions, and that the books had been 
kept according to what is known as the 'Boston System' of bookkeeping, by 
wlîich System original entries are made on slips called 'débit' and 'crédit' 
slips. The défendant, against whom tlie books were olïered, was the chief 
executive officer of the bank, and as such actually had control and direction 
of its attairs while it was a going concern. Besides, the act of Congress tm- 
der which the bank was organized in eft'ect en.ioined that its books should be 
truthfully kept, since section 5209 of the Kevised Statutes, heretofore cited, 
made it an offense, pnnishable by imprisonnient, for any officer or agent of 
the bank to make any false entry In its books. In view of thèse considéra- 
tions, we are of opinion that a presumption existed that the books in question 
had been truthfully or properly kept, and that it was unnecessary to fortify 
that presumption with additional proof, when the books were produeed, and 
proved to be the regular books of account of the bank. We bave no fault to 
tind with the rule which is enunciated in some cases that the books of a 
corporation cannot be used by the corporation without independent évidence 
showing that they are correct, for the purpose of establisliing an indebtedness 
to itself on the part of its stockholders or directors. lîudd v. Kobinson, 12i> 
x\. Y. 113, 26 N. E. 1046, 12 K R. A. 473, 22 Am. St. Eep. SIC. But we are 
unwilling to sanction tîie doctrine that in a proceeding against the président 
of a national bank, to convict him of making a false report to the Comp- 
troller of the Currency concerning its finaneial condition, the books of the 
bank, although properly identifled as such, cannot be used by the prosecution 
as évidence to show Its condition, without first producing other évidence to 
show that they bave been truthfully kept, and are in ail respects correct. 
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Thls latter rule would Impose a burden upon tbe government whieb It sliould 
not be compelled to assume. Inasmuch as tbe act under which national banks 
are organlzed makes it tbe duty of ail offleers and employas of sueh institutions 
to make no entries in tbelr books exeept sucb as are correct and trutliful, tbe 
government should be entitled to rely upon tbe presumption that sucb duty 
bas been falthfully performed until tbe contrary tbereof is establlshed." 

It must not be forgotten, with référence to the language above 
quoted, that Bacon, the défendant, was the président of the American 
National Bank of Sait Lake City, and had been indicted for a viola- 
tion of section 5209, Rev. Stat., with référence to the books of said 
bank, and that the bank books there ofïered in évidence were the 
books of a bank of which Bacon was the chief executive officer, 
charged with knowledge of ail the transactions of the bank .appearing 
in the books thereof, and that they were offered against hini as proof , 
practically, of his own acts. We think the language of this court in 
the case cited should be limited to the question that was then before 
the court, and, thus limited, the rule enunciated was correct. We do 
not think, however, that the fact that the laws of the United States 
make it a criminal offense to make false entries in the books of a 
national bank makes the books of ail national banks in a case like 
the one before us prima facie évidence of their contents simply upon 
their being identified as bank books. Notwithstanding the command 
of the statute that no false entries shail be made, the records of the 
courts show that they are frequently made. The witness Wheeler. 
although he said the entries in the books of the Hanover National Bank 
were correct, gave no évidence whatever to show that he had any 
knowledge upon the subject, or held such position in the Hanover 
National Bank that the court could say he ought to bave knowledge 
regarding them. He had nothing to do with the keeping of the books, 
nor with the financial transactions which resulted in the entries ap- 
pearing in them. The two bank books were offered in solido, and 
just how the account between the Hanover National Bank and the 
First National Bank of Vinita appeared therein the record does not 
show. The décisions of the courts upon the admissibility of book en- 
tries and account books are not harmonious, but the rule that must 
obtain in the fédéral courts is plain. 

In the case of Insurance Co. v. Weide, 9 Wall. 677, 19 L. Ed. 810, 
it appears that Charles Weide and Joseph Weide, of Minnesota, 
brought suit in one of the state courts of that state against the jlîtna 
Insurance Company on a policy of insurance to recover $10,000 upon 
a stock of goods lost by fire within the conditions of the policy. The 
suit was duly removed to the fédéral court. Both the plaintiffs in 
the trial court were witnesses to prove the value of the goods in the 
store lost by fire. Ail the books of account were burned exeept two 
daybooks and a ledger. The daybooks covered entries of sales and 
purchases in the store from 1865 down to the day of the fire, which 
was on the 22d day of February, 1867. The ledger began the Ist of 
October, 1866, and contained ail merchandise accounts posted from the 
daybooks, also coming down to the time of the fire. The witnesses 
identified the daybooks and ledger, and testified that thèse books were 
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kept by them, as they had no clerk ; that they were the tooks kept in 
their business, and that they were correct ; that the entries in the day- 
books were the original entries of purchasers and sales ; that they could 
not State froni recollection the amount or value of the stock on hand 
at the time of the fire, nor at the time of taking the last inventory in 
February, 1866, nor by the purchases and sales after that inventory. 
The daybooks and ledger were oflfered and admitted in évidence. Mr. 
Justice Nelson, in delivering the opinion of the court in the case cited, 
said: 

"There ean be rto doubt but the daybooks and ledger, the entries In whlch 
were testlfied to be correct by the persons who made them, were properly ad- 
mitted. They would not hâve been évidence, per se, but with the testimony 
accompanylng them ail objections were removed." 

The case of Chaffee & Co. v. United States, 18 Wall. 516, 21 L. 
Ed. 908, was a case brought by the United States against Chatïee & 
Co. to recover penalties incurred for the alleged violation of section 
48 of the Act of June 30, 1864 (13 Stat. 240, c. 173), to provide in- 
ternai revenue to support the government. That act provided that 
any person who should hâve in his custody or possession any goods, 
wares, or merchandise, subject to duty, for the purpose of selling the 
same with the design of avoiding payment of the duties imposed there- 
on, should be liable to a penalty of $500. Chaffee & Co. were distil- 
1ers at Tippecanoe. a small town upon the Miami Canal, which trav- 
ersed the state of Ohio from Cincinnati, on the south line of the state, 
by a course north and south, to Toledo, in the north. The custom 
of Chaffee & Co. was to ship whiskies in both directions. Going north, 
such whiskies had to'pass through a place called Piqua, which was the 
first place on the canal at which toll was payable when the vessel was 
going from Tippecanoe in the direction named. Going south, towards 
Cincinnati, the whiskies had to pass through Dayton, the first place 
at which toll was payable when the vessel was going from Tippecanoe 
south. There was no other distillery at Tippecanoe. The Miami Ca- 
nal, on which thèse whiskies were transported, had been made and 
for some years was managed by the state of Ohio. A statute for the 
régulation of the navigation thereof, and for the collection of tolls, 
enacted that no boat should be permitted to pass on it unless the mas- 
ter had first obtained a clearance for each voyage from the collector of 
tolls, which clearance the collector nearest the place at which the boat 
began her voyage was required to issue. To enable the collector tb is- 
sue clearances that should truly represent what cargo was on board, 
the act made it obligatory on the master to exhibit to the collectors 
a just and true account or bill of lading of each and every article of 
property on board, when the boat should départ on her voyage, or 
which should be taken on afterwards, and, further, to insure accuracy, 
every collector receiving a bill of lading might require the master to 
verify it by his oath. Though the canal had been originally managed 
by the state, it was not so managed at the time when the whiskies of 
Chaffee & Co. were transported. The state had leased it. 

On the trial, the défendants having proved that during the time 
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embraced in the controversy they had paid taxes on full 6,045 barrels 
of whisky made by them during that time, the government, in order 
to show that the défendants had in their custody or possession dutia- 
ble whisky, for the purpose of selhng the same with the design of 
avoiding payment of duties imposed thereon, offered in évidence the 
bocks of the collectors at Piqua and Dayton, which the collectors pro- 
duced, to show by différent certificates in them, on which clearances 
had been granted at Dayton and Piqua, the collection offices nearest 
to Tippecanoe, at which place, as already said, Ch.affee & Co. were 
the only distillers, that 200,000 gallons more whisky had been moved 
from the said place than duties were paid on. The collectors at Piqua, 
Dayton, and Cincinnati were examined. They had little personal 
knowledge of any facts bearing on the controversy. The handwriting 
of Kaufman, the young man who made some entries at Dayton, and 
who was dead, was proved, and the grandson of Brown, who made 
some others, was produced and sworn. But the government examined 
none of the captains whose names were signed to the several certifi- 
cates in the books at Dayton and Piqua, as to the genuineness of their 
signatures, nor was proof given of the handwriting or death of any 
of them. The collector at Cincinnati did not testify from any knowl- 
edge of his own that his books contained true records of what whiskies 
had arrived. Some, but not ail, of the captains were examined as wit- 
nesses, and testified to the carriage of whiskies from Chaffee's dis- 
tillery on their boats, at dates corresponding and of quantities corre- 
sponding to their several certificates, respectively. The défendants ob- 
jected to the réception of the books, on the ground that it was hear- 
say and res inter alios acta. But the évidence was admitted, not as 
évidence that whisky came from or belonged to the défendants, but 
only as compétent to show that a given quantity passed a certain point 
on a given day, and, if the government did not connect this whisky 
with the défendants, the testimony would be stricken ont. The défend- 
ants excepted. The évidence was never afterwards stricken out. Mr. 
Justice Field, in delivering the opinion of the Suprême Court to the 
effect that the books were improperly admitted, used the f ollowing lan- 
guage: 

"TUe books were not public records. They stood on tlie same footing \^ath 
the books of the trader or nierchaiit. The faet tliat the lease was from the 
State did not change the character of the entries made by the collectors, who 
were simply agents of the lessees, and not public offlcers of the state. Their 
admlsslblUty must therefore be determined by the rule which governs the 
admissibillty of entries made by private parties in the ordinary course of 
their business. And that rule, with some exceptions not iueluding the prés- 
ent case, requires, for the admissibillty of the entries, not merely that they 
shall be contemporaneous with the facts to which they relate, but shall be 
made by parties having personal lînowledge of the facts, and be corroborated 
by their testimony, if llving and accessible, or by proof of their handwriting, 
if dead, or insane, or beyond the reach of the process or eoumilsslon of the 
court. The testimony of livlng witnesses personally cognizant of the facts 
oï which they speak, given under the sanction of an oath in open court, where 
they may be subjected to cross-examination, afCords the greatest security for 
truth. Their déclarations, verbal or wrltten, must, however, sometimes be ad- 
mitted when they themselves cannot be called, In oi-der to prevent a failure 
ot justice. The admissibillty o£ the déclarations Is in such cases limlted by 
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the necesslty upon which it is founded. We do not deem it important to cite 
at leugth autliorlties for the rule and Its limitation as we state it. Tliey wlll 
be tound in tlie approved treatises on évidence and in tlie numerous cases 
cited by counsel ou the argument." 

In Reyburn v. Oueen City Savings Bank & Trust Co., 171 Fed. 
609, 96 C. C. A. 373, Gray, Circuit Jurlge, in delivering the opinion of 
the Circuit Court of Appeals of the Third Circuit, after holding cer- 
tain entries in bank books admissible, said : 

"Of course judicial di.scretion in every such case is appealed to, to see that 
.sucli testimony, when offered, lias been safcguarded by such an environment 
ot circumstances as will give it the requisite circumstantial trustworthiness. 
Tlie entries accordingly must liave been niade in the regular course of busi- 
ness, and must be testified to, if possible, by the entrant, who must be shown 
to liave been the oue wliose ordinary business it was to niake sucli entries, 
and that such entries are to ail intents and purposes, or as nearly as pos- 
sible, original entries, and such as the business of the bank requires, and upon 
the taith of which such business Is transacted." 

As stated by the Suprême Court, ail of the approved treatises on 
Evidence lay down the rule as stated in thèse décisions. If this rule 
obtains in civil ca.ses, it should not be relaxed in criminal cases. It 
results, therefore, that the books of the Hanover National Bank were 
improperly admitted in évidence, in the absence of the testimony of 
some person who either had some knowledge of the correctness of the 
entries made, or some knowledge of the original transaction upon 
which the entries were founded, and in the absence of testimony show- 
ing that the person or persons who possessed such knowledge were 
either dead, insane, or beyond the jurisdiction of the court. 

[9] So far as the error assignée! as to the admission of the expert 
testimony bearing upon what the books showed, it may be stated that 
it is proper for an expert accountant to give a summary of books and 
documents, where the items are muUifarious and voluminous, and of 
a character to render it difficult for the jury to comprehend material 
facts without the aid of such statements. Wigmore on Evidence, § 
1230. We think, however, that the true rule is that before such ex- 
pert testimony may be given the books or documents must be public 
records, or, if they are private books of account or documents, that 
sufficient évidence must first be given to admit the books or documents 
themselves in évidence, unless the books or documents are admitted 
to be correct. Otherwise, items in books of account might be given 
in évidence through the testimony of an expert accountant, when the 
account bo'^ks themselves would not be admissible. This would seem 
to be wrong in principle and dangerous in practice. 

For the error in the admission of the books of the Hanover National 
Bank, and in allowing an expert accountant to testify as to what they 
showed, in the absence of testimony which would allow the books 
themselves to be admitted, the judgment of the court below is re- 
versed, and the case is remanded to the United States District Court 
for the Eastern District of Oklahoma, with directions to grant a new 
triai. 
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TORK HA YEN WATER & POWER CO. T. YORK HAVBN PAPER CO. 

(Circuit Court of Appeals, Third Circuit Deeember 5, 1912.) 

No. 1,680. 

1. Navigable Watees (§ 46*) — Ripaeian Rights in Use of Water — Natuhk 

OF Pbopertt. 

Tlie rights of a riparian owner in the use of the waters of a stream, 
whether navigable or not, are incident to tlie ownership of the land bor- 
dering on the stream, and pass with the land without spécial mention in 
the deed ; and while their enjoynient may be granted in whole or in part 
to another by the owner of the land, the grantee has no property therein, 
and the stlpulated enjoynient is only enforceable against the grantor. 

[Ed. Note.— For other cases, see Navigable Waters, Cent. Dig. §§ 283- 
291, 293 ; Dec. Dig. § 46.*] 

2. Navigable Watees (§ 22*) — Riparian Ownees — Right to Dam Siream. 

The right of a riparian owner on a stream notoriously navigable, or 
declared so by législative enactment, to dam for mlUing purposes, must be 
eonferred by an exercise of the législative wlll amounting to a license. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 100^ 
103, 105, 106, 108, 120, 132 ; Dec. Dig. § 22.*] 

3. Deeds (§ 138*) — Construction — "Réservation" ob "Exception" — Convey- 

ance of Riparian Land. 

A provision in a deed to riparian land on the Susquehanna river in 
Pennsyivania to a power company, with ail water rights, except as re- 
served therein, requiring the grantee, "after the construction of a con- 
templated power plant," to furnish to the grantor a flow of water suffi- 
cient to develop 3,000 horse power, to be delivered at headgates to be 
constructed on the grantor's land adjoining, but not riparian, on which it 
operated a paper mill, the right to such flow of water being "reserved" 
by the grantor, created a "réservation," and not an "exception," there 
being at tîie time of the conveyance no dam to furnish such water power, 
but the grantee, as riparian owner, being licensed to build one by the 
Pennsyivania Milldam Act of March 23, 1803 (4 Smlth's I.aws, p. 20), and 
Buch réservation dld not retain in the grantor any right or interest in 
the land or appurtenant water rights for which e,1ectment could be main- 
tained or on which a trespass could be committed. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 456; Dec. Dig. 
{ 138.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2538-2544; 
vol. 8, p. 7656 ; vol. 7, pp. 6140, 6141 ; vol. 8, p. 7787.] 

4. Navigable Waters (§ 46*) — Riparian Rights — Exception feom Convey- 

ance or Dand. 

The right to use the water of a stream is dépendent solely on the own- 
ership of land in contact with the stream, and the owner cannot retain 
such right from a conveyance of the land which dlvests him of ail ripa- 
rian ownership. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 283- 
291, 293 ; Dec. Dig. § 46.*] 

5. INJUNCTION (§ 57*) — Restbaining Breach of Continuing Contbact — Eq- 

UITY JURISDICTION. 

An injunction will not be granted to restrain the breach pf a eovenant 
to furnish water power to complainant "for ail time," slnce such an in- 
junction would perform the ofîice of a decree of specliic performance, 
and require continuons supervision by the court. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 111-113, 130; 
Dec. Dig. § 57.*] 

♦For other cases see same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Injtjnction (§ 24*)— Objections to Relief — Intebfeeence with Opéra- 
tion OF Quasi Public Oobpobation. 

An electric power Company, incorporated for the purpose, and whlch. 
has entered into contracts with municipalities and electric roads to fur- 
nisli light and power, Is a quasi publie corporation; and a court of eçt- 
nity, in the exercise of Its discrétion, should refuse to grant an injunction 
to restraln its breach of a contraet with a private corporation, the prob- 
able elïect of which would be to dlsable it from performing Its other 
contracts, If not to create insolvency, and when the contraet songht to be 
entorced Itself provides for the payment of liquidated damages for its 
breach. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. § 23; Dec. Dig. 
§ 24.*] 

Appeal from the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Suit in equity by the York Haven Paper Company, to the use and 
benefit of Henry W. Stokes, receiver of said Company, against the 
York Haven Water & Power Company. Decree for complainant, and 
défendant appeals. Reversed. 

For opinion below, see 194 Fed. 255. 

Reynolds D. Brown, of Philadelphia, Pa., and Charles L,. Bailey, Jr., 
of Harrisburg, Pa., for appellant. 

R. Stuart Smith, of Philadelphia, Pa., W, U. Hensel, of Lancaster, 
Pa., John P. Kelly, of Scranton, Pa., and Charles E. Morgan, of Phil- 
adelphia, Pa., for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. The York Haven Paper Company, the com- 
plainant below (hereinafter called the Paper Company), from 1885 
to 1901 owned a tract of land on the west bank of the Susquehanna 
river. In 1901, the then stockholders of the Paper Company caused 
the York Haven Water & Power Company, the défendant below (here- 
inafter called the Power Company), to be incorporated, and to be con- 
veyed to it the greater portion of the said tract of land owned by the 
Paper Company, to wit, 374 acres, having a f routage on the said river 
of about 6,825 feet. 

The conveyance from the Paper Company to the Power Company 
was effectuated through an intermediate conveyance to the Security 
Title & Trust Company, of New York. The deed contained the fol- 
lowing : 

"Reserving aiso to the said York Haven Paper Company, its suceessor.'! and 
assigns, a sufficient flow of water to enable the said York flaven Paper Com- 
I)any to develop three thousand horse power for ail time after the construc- 
tion of a contemplated power plant by the said York Haven Water & Power 
Company, said supply of water to be furnished said York Haven Paper Com- 
pany wlthout cost or charge to it, by the said York Haven Water & Power 
Company and delivered at headgates to be constrncted at the expense of 
the said Power Company in accordance with plans to be approved by the 
York Haven Paper Company, at such point on land belonglng to the said 
Paper Company as it may deslgnate; and the said York Haven Paper Com- 
imny is to be first entitled to recelve from the said York Haven Water & 

•For other cases see same toplo & § numbisk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



272 201 FEDERAL REPORTEE \ 

Power Company the sald supply of water to enable it to develop the saîd tljrep 
thousand horsé power, before any power whlch may be developed by the sald 
York Haven Water & Power Company to be used by It or furnlshed by it to 
any ï)erson or corporation ; and no power shall be used or furuished at auy 
time by sald Yorlt Haven Water & Power Company unless said Paper Com- 
pany is so supplied wlth tbe water necessary to develop said tbree tlioiisaiid 
horse power hereby reserved to it. And in the event of the said Power Com- 
pany refuslng or falling to supply the said water necessary to croate said 
tbree thousand horse power, then the York Haveh Water & Power Coiiipany 
shall pay to the sald York Haven Paper Company at the rate of forty dollars 
per horse power per annum, for as many horse povrer as are represented by 
the différence between the amount actually furnlshed and the said three 
thousand horse power agreed to be supplied, and thls payment to be con- 
sidered as llquidated damages between the said York Haven Paper Company 
and the sald York Haven Water & Power Company. In the event of the 
deflclency of supply being caused by destruction of or injury to the dam, race 
or waterworks in conséquence of floods or ice, such liquidated damages shall 
not be enforced. Together wlth ail and singular tlie water rights and priv- 
ilèges of the said grantor In the said Susquelianna river, except as herein- 
before reserved, ways, streets, alleys, passages, waters, water courses, rights, 
liberties, privilèges, hereditaments and appurtenances whatsoever, unto tho 
hereby granted promises belonging or in any wlse appertainlng; and the re- 
versions and remainders, rents, issues and profits thereof ;: and ail the estate, 
right, title, Interest, property, clalm and deuiand wliatsoever, of it the sald 
grantor, as well at law as in equity, of. In aud to the same." 

Though the considération named in the deed vvas nominal, a very 
large proportion of the bonds of the newly created Power Company 
passed, as alleged in the answer, to the Paper Company, and the 
greater part of its capital stock fell into the hands of stockholders of 
the Paper Company, as promoters of the scheme. The Power Company 
having thus been original./ created in the interest and for the benefit of 
the Paper Company and its stockholders, a community of interest be- 
tween the two companies continued to a time recently before the com- 
mencement of the présent suit, the officers of the two companies being 
to a great extent the same. 

Immediately after its création, the Power Company built, as was 
contemplated, its power plant at the lower end of its water frontage 
and out into the river, damming the water at that point and extending 
a wing dam therefrom up the stream for a considérable distance, mak- 
ing a forebay, in which the water was raised to a sufFicient height to 
be used for power purposes. It aiso constructed headgates and a con- 
duit therefrom, to supply the water to the mil! s of the Paper Company, 
as stipulated for in the réservation contained in the deed from the 
Paper Company to the Power Company above referred to. Thèse 
works were ail constructed at the expense of the Power Company, 
but under the supervision of one Henry L. Carter, président of the 
Paper Company, as well as of the Power Company. The smaller tract 
of land, with the paper mills thereon erected, retained by the Paper 
Company, lay below an:l to the south of the tract conveyed by the 
Paper Company to the Power Company. This tract does not abut on 
the Susquehanna river, as expressly found by the court below, and 
the headgates for supplying the Paper Company with water are not 
the property of the Power Company, though built by it under the ar- 
rangement with the former company. 
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It appears from the évidence that the stockhoklers of the Paper 
Company, as promoters of the Power Company, had in view, when it 
was created, that it should engage in the business of supplying elec- 
tric power and light to business concerns and mnnicipalities within 
the région accessible to its opérations, extending from York to Harris- 
burg, and varions contracts to that end had been made on behalf of 
the Power Company for furnishing power to street car lines, manu- 
facturing plants and electric lighting Systems in the région aforesaid. 
At the time the Power Company was formed, it was understood b}' 
its promoters that its power plant for thus furnishing electricity for 
industrial purposes would require a flow of water capable of producing 
20,000 horse power, including the 3,000 horse power for the use of the 
Paper Company. As this 3,000 horse power was reserved to the Paper 
Company for ail time, and free of expense to it, it was necessarily in 
contemplation of the Paper Company and its stockholders at the time 
they caused the Power Company to be created, that its (the Power 
Company's) only source of revenue would be its capacity to furnish 
electrical power and electric lighting to customers in the région refer- 
red to, on the basis of the 21,000 calculated horse power, to be ob- 
tained by damming the flow of the stream. It appears from the évi- 
dence that the money secured from the proceeds of the securities of 
the Power Company remaining in its hands after the déduction of 
those delivered to or retained by the Paper Company and its stock- 
holders, proved to be insufficient to defray the expense of the construc- 
tion of Works necessary to produce the requisite horse power. New 
issues of bonds and stock to a large amoun|,were therefore made by 
the Power Company to raise the funds required for that purpose. The 
Power Company, after the completion of its works, entered upon its 
business of supplying electrical power and light to manufacturing con- 
cerns, street railways and municipal lighting plants. 

It appears from the évidence that the bottom of the headgates, built 
by the Power Company under the supervision of the Paper Company, 
opening into the race, through which the water was conveyed to the 
paper mills, was nine feet or more above the bottom of the forebay 
containing the dammed up water, and from which the water power 
was supplied to the turbines of the Power Company, as well as to the 
mills of the Paper Company. Such being the situation, it necessarily 
resulted that when, in a dry season, the water was drawn down to the 
level, or nearly to the level, of the bottom sills of the headgates, the 
Power Company could still secure a flow of water which was net 
available, for the reasons stated, to the Paper Company. In order, 
therefore, that the Paper Company might at ail times hâve its stipu- 
lated flow of water, it would be necessary that the height of the wa- 
ter in the forebay should be maintained considerably above the levé! 
of the bottom of the headgates. This, the Power Company daims, 
and its claim is supported by the évidence, it was not able to do at 
certain seasons of drought and low water in the Susquehanna, and 
that at such seasons, even if the Power Company were to abstain from 
any use of the stored water power, it would be unable to furnish more 
than a small proportion of the stipulated flow to the Paper Company, 
201 F.— 18 
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This State of tlaings having been brought about by low stages of 
water in the Siisquehanna, and especially after a severe drought in 
1907, complaints were made by the Paper Company to the Power Com- 
pany, and varions suggestions of accommodation, by equitably divid- 
ing the water power that was obtainable, were made by the Power 
Company. 

On December 4, 1909, upon the pétition of a New Jersey corpora- 
tion, a créditer of the Paper Company, alleging, inter alia, that by rea- 
son of the interruption of the opération of its plant, resulting from 
failure of water power from the Susquehanna river, the Paper Com- 
pany was without cash and quick assets sufficient to pay its current 
liabilities, the Circuit Court of the United States for the Middle Dis- 
trict of Pennsylvania appointed Henry W. Stokes receiver of the prop- 
erty of the Paper Company, authorizing him to operate the plant and 
to manage and conduct the business of the company until further or- 
der of the court. 

On January 10, 1910, upon pétition of said receiver, the court or- 
dered that he be authorized and directed to file a bill in equity against 
the Power Company, ancillary to the receivership proceedings, in the 
name of the Paper Company but for the use and benefit of the re- 
ceiver of that company. Thereupon, the bill of complaint in this case 
was filed by the Paper Company, for the use of the receiver, pray- 
ing for an injunction restraining the Power Company "until final hear- 
ing and perpetually thereafter, from appropriating or using at any 
time, for any purpose whatsoever, any water in said forebay necessary 
to allow a sufïicient flow of water at the headgates of the Paper Com- 
pany to develop said 3,000 horse power, reserved to the Paper Com- 
pany as aforesaid." Also praying "that the amount of damages suf- 
fered by the Paper Company, and by your orator as its receiver, by 
reason of said wrongful use and appropriation by défendant of the 
said supply of water reserved" to the Paper Company, be ascertained, 
and that défendant be required to pay over to the receiver the amount 
so ascertained to be due. 

The case having come on to be heard upon the pleadings and proof s 
on May 12, 1912, an interloctitory injunction pending the taking of an 
account was decreed by the court, restraining the Power Company 
from depriving the Paper Company, or its receiver, of a sufficient 
flow of water at the headgates of the Paper Company to develop the 
3,000 horse power "excepted and reserved" to the Paper Company by 
its deed of May 30, 1901, and from appropriating or using at any time, 
for any purpose whatsoever, any water in the forebay of the said 
Power Company necessary to allow a sufficient flow of water at the 
said headgates to develop the 3,000 horse power, etc. It was further 
ordered and decreed that an account be taken of the damages sustained 
by the said Paper Company, by reason of the wrongful use and ap- 
propriation by the said Power Company and its receiver of the supply 
of water "excepted and reserved as aforesaid." And a spécial master 
was thereby appointed to ascertain and report to the court the amount 
of such damages. 

From this decree the présent appeal is taken. The main and im- 
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portant question raised by the spécifications of error is, whether the 
plaintiff is entitled to an injunction, or whether he shoiild hâve brought 
an action at law to recover the stipulated or other damages for any 
in jury that may hâve been sustained. 

It is not denied in the argument of the Power Company that the 
Paper Company has suffered damage by the conduct of the Power 
Company, nor is there any controversy as to the extent of such dam- 
age. "The sole question is whether the lower court should bave 
granted an injunction." 

The ground upon which équitable relief is sought is, that a right 
of property of the Paper Company in the water power incident or ap- 
purtenant to the riparian lands conveyed by it to the Power Company 
was "excepted" out of the grant by express words in the deed of 
conveyance. It is insisted that this right of property is an absolute 
one, and though described in the deed as a "réservation," was in re- 
ality an "exception" out of the subject-matter of the grant. The bill 
therefore prays for an injunction as of right. As said in the brief of 
counsel for appellee, "it is a bill to restrain a continuing trespass 
against this right of property." 

It is contended on behalf of the appellant that by the deed of the 
Paper Company the entire riparian rights incident to the lands con- 
veyed were vested in the Power Company without exception, and that 
the flow of water sufficient to develop 3,000 horse power was a rés- 
ervation arising out of the thing granted, imposing upon the grantee 
a duty or obligation to deliver or render the same in the manner and 
under the conditions stated in the réservation and its auxiliary cove- 
nants. 

It is apparent that the distinction between an exception and a rés- 
ervation hère relied upon, is vital and substantial, and the question 
whether the stipulation in the deed be one or the other, is to be deter- 
mined, not technically or by what the parties hâve called it, but by 
what was the essential character and quality of the interest or right 
sought to be reserved. 

[1] The ordinary rights of the owner of lands along which or 
through which a nonnavigable stream passes, hâve been long settled 
and are well understood. Such owner may use a stream thus flowing 
for his ordinary and domestic uses, or for any extraordinary purposes, 
so long as such extraordinary use does not interfère with the rights 
of others along or through whose lands the stream flows. Thèse rights 
are incident to the lands in contact with the stream. They pass with 
the land and do not exist except in relation thereto. Enjoyment of 
such rights, in whole or in part, however, may be granted by the 
owner of the land to another, but the grantee has no property therein, 
and the stipulated enjoyment is only enforceable against the grantor. 

[2,3] The rights of riparian owners on navigable streams arc 
essentially of the same character. Generally, they consist of right of 
access to the stream, as a public highway, and to such use of the 
water and the flow thereof as will not interfère with the public rights 
of navigation. There are other subordinate rights, such as the riglit 
to wharf into the stream, so far as it may not interfère with the rights 
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of others or with public navigation ; the rights oî fishery, etc. Thèse 
rights, which nmy be callecl the naturai rights of a riparian owner, 
are incident to the ownership of the land bordering upon the stream, 
whether navigable or not, and pass to the grantee of such lands with- 
ont spécial mention in the deed of conveyance. If notoriously naviga- 
ble, or declared to be so by législative enactment, thèse naturai rights 
are restricted so far as to exclude the right to any serions diversion 
of the water, by damming or otherwise. On such streams or rivers, 
the right to dam for milling purposes must be conferred by an exer- 
cise of the législative will amounting to a license. Such was the nature 
of the right conferred by the so-called ''Milldam Act" of March 23, 
1803 (4 Smith's Laws, p. 20). By virtue of the license conferred by 
this act, the Power Company erected its transverse and wing dams, 
creating the forebay for the storage of water flowing past its lands 
to such height as might be necessary to develop the whole or such 
part as was possible of the 21,000 liorse power contemplated by its 
promoters. Its right to this license came to the Power Company by 
virtue of the riparian ownership conveyed to it by the Paper Company. 
It was only by costly and extensive structures erected under this lég- 
islative license that the Power Company was enabled to even meas- 
urably meet the obligation imposed upon it by the réservation in ques- 
tion. It was with référence to this artificial water power thereafter 
to be created that the réservation and its auxiliary covenants were 
made. Clearly this was the création of a right or interest which had 
no prior existence as such in the property conveyed. It was a new 
right or interest and was reserved as a rent or an easement might hâve 
been reserved. It was something that was created by and grew out 
of the transaction. The distinction is well illustrated in this very deed, 
where the grantor "excepts" a certain lot or parcel of land described 
by metes and bounds from the grant of the whole tract. The thing 
exceptée! was in esse, as is the coal or other minerais which are ex- 
cepted from the grant of the land which they underlie, or the stand- 
ing timber excepted from the land on which it grows. Shefifield Wa- 
ter Co. v. Elk Tanning Co., 225 Pa. 614, 619, 74 Atl. 742. 

We think, therefore, that no right of or title to property was re- 
tained by the Paper Company by the réservation contained in its deed 
to the Power Company. No action of ejectment could be maintained 
therefor, and no trespass or tort could be committed thereon. The 
réservation was of a sufficient flow of water to enable the Paper Com- 
pany to develop a certain horse power after the construction of the 
contemplated power plant by the Power Company, said supply of 
water to be furnished without cost or charge, and to be delivered at 
headgates constructed at the expense of the Power Company. The 
very existence, as well as the value of the interest reserved, rested in 
the obligation of the Power Company to construct the works and 
deliver and supply the water it had stored to the headgates of the 
Paper Company. For "refusing or failing to supply the said water 
necessary," etc., the Power Company is to pay to the Paper Company 
liquidated damages at the rate of $40 per horse power per annum. 
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In thèse covenants and stipulations, the whole value of the right or 
interest reserved to the Paper Company rests. 

[4] Moreover, among the findings of fact made by the court below 
is the f ollowing : 

"The pi'oiierty <if the l'aper Company does not abut on the Su.squelianna 
river at auy point, and the lieadgates of the l'aper Company are not the prop- 
erty of the défendant." 

It is well established that the right to use the water of a stream 
is dépendent solely upon the ownership of land in contact with the 
stream. The Paper Company, after its conveyance to the Power Com- 
pany, being no longer a riparian owner, could not possess riparian 
rights. As it could not exercise them, it could not retain them from 
a grant of lands wliich divested it of ail riparian ownership. This 
being true as to ordinary riparian rights, a fortiori is it true as to the 
right growing out of the revocable license vvhich the défendant en- 
joyed as a riparian owner under the "Milldam Act" of 1803. What- 
ever obligation, contractual or otherwise, défendant was under in 
respect to this right, the right itself could not be the subject of an ex- 
ception in the deed of the Paper Company to the Power Company. 
It is a contractual right, as between plaintiff and défendant, but it is 
not a right of property for which a possessory action of trespass 
would lie. 

Chief Baron Pollock, in delivering the judgment of the Court of 
Exchequer in the case of Stockport Water Works Company v. Potter, 
3 Hurls. & Coït. 300, 325, is very clear in his exposition of the prin- 
ciple underlying such cases : 

"There seems to be no authority for contending that a riparian proprietor 
oan keep the land abutting on the river, the possession of wliich gives him 
hls water rights, and at the same time transfer those rights, or any of them, 
and thus create a right in gross by assigning a portion of his rights appar- 
tenant. It seems to us clear that the riglits which a riparian proprietor has 
with respect to the water are entirely derived from his possession of land 
abutting on the river. If he grants away any portion of liis land so abut- 
ting, tlien the grantee becomes a riparian proprietor and has siniilar rights. 
But if be grants away a portion of his estate not abutting on tUe river, theu 
clearly the grantee of the land wonld bave no water riglits by virtue mereiy 
of his occupation. Can he hâve them by express grant? It seems to us 
that the true answer to this is that he can hâve them against the grantor, 
but not so as to sue other persons In his own name for an infringement of 
tlieui." 

No more, as we hâve said before, can a riparian owner divest him- 
self of ail riparian ownership and reserve as a right in gross any 
riparian rights incident to the lands conveyed. We therefore conclude 
that the failure of the défendant to supply the water power stipulated 
for in the réservation, cannot be regarded as a trespass upon an abso- 
lute right of property, whose constant récurrence renders the remedy 
at law inadéquate, and as thus furnishing ground for relief by injunc- 
tion. 

[S] This brings us to consider whether the équitable remedy of in- 
junction is appropriate and proper, under the circumstances of this 
case, to prevent a future infraction of the defendant's covenant with 
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the plaintif?, with an ascertainment and award of damages for past 
infractions. It can hardly be questioned that such an injunction would 
perform the office of a decree for spécifie performance, imposing upoii 
the court the duty of enforcing the same for ail time to corne. 

United Cigarette Mach. Co. v. Winston C. Mach. Co., 194 Fed. 
947, 958, 114 C. C. A. 583, cited by counsel for the appellant, was a 
bill in equity by a buyer of patents covering cigarette machinery, with 
the exclusive right to sell the same, except in the United States, and 
with the right to reqnire the seller to construct and deliver machines 
to the buyer for a specified price. It was alleged that the seller sold 
eight machines in foreign countries, thereby depriving the buyer of 
the profits therefrom. Injunctive relief was sought with an account- 
ing. The liability of the défendant was not questioned, but in regard 
to the relief prayed for, the Court of Appeals for the Fourth Circuit 
said: 

"Under the circumstaiices of tMs case, another reason for refusiiig an in- 
junction lies in a riile, to which tliere are exceptions not hère of iuterest, 
that an injunction will not be issued to restraln a breacli of the long term 
contract. The eontract at bar Is without tlme limit. An injunction to pre- 
vent breaehes of contract is frequently a négative enforcemeut of spécifie 
performance. 3 Pom. Eq. § 1341. Spécifie performance is frequently denleil 
of contracts Vhose performance would be coutinuous and would require pro- 
tracted supervision and direction.' " 

In General Electric Company v. Westinghouse Electric & Mfg. Co. 
(C. C.) 144 Fed. 458, 462, a contract to remain in force for 15 years 
proyided that défendant should not manufacture certain electrical con- 
trollers for use in the United States. Complainant in its bill prayed for 
an injunction, restraining further or future violation of the contract 
by défendant, and an accounting. The court in its opinion said : 

"Assuming that the contract is valld between the parties, is it of such a 
nature that equity will interfère to prevent a violation thereof by either 
party? It is clear that equity cannot compel the General Electric Company 
to manufacture and sell to the Westinghouse Company controUers such as 
are described in the complaint. It is a continuiug contract runnlng for 15 
years and the courts wlU not undertake to supervise a complète performance 
of such a contract. 2 Iligh on Injunctions, § 1109; Marble Co. v. Ripley, 10 
Wall. 339 [19 L. Ed. 955] ; Tex. & Pac. R. Co. v. Marshall, 136 U. S. 393 [10 
Sup. et. 846, 34 L. Ed. 385]. In Marble Co. v. Ripley, supra, the court said: 
'Another serions objection to a deeree for a spécifie performance Is found in 
the peculiar character of the contract itself, and in the duties whleh it re- 
quires of the owners of the quarries. Thèse duties are continuons. * « * 
No decree the court can make will end the controversy. If performance be 
decreed, the case must remain in court forever, and the court to the end of 
time may be called upon to détermine, not only whother the prescrlbed quan- 
tity of marble bas been delivered, but,' etc." 

In the case at bar, the covenants are to supply and deliver at plain- 
tifï's headgates so much water power for ail time, and for ail time 
the Power Company must itself refrain from using the water power 
created by its extensive and costly works until the water power stipu- 
lated for has been furnished to the plaintifï. A perpétuai and con- 
tinuing performance is of the very essence of the covenants, and in- 
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volves an enormous outlay of money and continuous effort on the part 
of the défendant. We think that the court below should not impose 
upon itself the duty of enforcing through the indefinite future the 
performance of such a contract. In this connection, it should be borne 
in mind that the jurisdiction of the court below to entertain this ap- 
peal is an incident to the receivership, and is not, therefore, of in- 
definite duration, 

It is to be noted, too, that the enforcement of the injunction prayed 
for would resuit at many periods during the year in a total suspension 
by the défendant, the Power Company, of the use for its own pur- 
poses of such water power as was stored in the forebay. The earning 
power of that company would consequently be destroyed, as by its 
contract it was bound to deliver the requisite horse power at the head- 
gates of the plaintiff for ail time, free of charge. The Power Com- 
pany would thus be brought to a standstill, both as to its own use 
of the water power, and that which was to be furnished by it to the 
plaintiiï, and the court would be unable to compel the défendant, with- 
out revenue, to continue the extensive opération of providing water 
power under its license from the state. 

[6] This brings forcibly in view another feature of this case, that 
the défendant is a quasi public corporation ; it matters not whether 
declared to be such by judicial décision or now recognized as such 
from the inhérent character of the purposes for which it was incor- 
porated. Pursuant to thèse purposes of a quasi public nature, the 
Power Company immediately after its incorporation, entered into con- 
tracts with a number of municipalities, manufacturing concerns, elec- 
tric roads, and others, to furnish light and electric power, for due com- 
pensation. It can hardly be denied that there is a probability that the 
enforcement of the decree of the court below would resuit in paralysis 
of the Power Company, and in disabling it, not only to furnish water 
power to the Paper Company, but to furnish electric light and power 
through a wide and thickly settled région of country. Such a proba- 
bility appeals strongly to the wide discrétion of a court of equity, as 
to the issuing or not issuing of an injunction. 

The leading case of Tex. & Pac. R. Co. v. Marshall, 136 U. S. 393, 
10 Sup. Ct. 846, 34 L. Ed. 385, is apposite on this point of public 
cotivenience, as well as of the difiiculty of enforcing a continuous per- 
formance through an indefinite period. The city of Marshall agreed 
to give the railway company $300,000 in county bonds, and 66 acres 
of land within the city limits, for shops and dépôts, and the company, 
in considération of tlie donation, agreed to permanently establish its 
eastern terminus and Texas offices at the city of Marshall, and to es- 
tablish and construct at said city the main machine shops and car Works 
of said railway company. After the expiration of a few years, Mar- 
shall ceased to be the eastern terminus of the road, and some of the 
shops were removed. The city filed a bill in equity to enforce the 
agreement. Mr. Justice Miller, in delivering the opinion of the Su- 
prême Court, after noticing the contention of counsel for the city, that 
the word "permanent" nieant what it said, and that for ail time the 
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offices and sliops of the company should be maintained at Marshall, 
said : 

'■But we are fTirther of opiiiion, tliiit if tlie contmct is to be coustnied as 
tlie appellant insists thiit it sliould bc coustrued, It Is iiot oiie to be eiiforeed 
iii e<iuity. \Ve hâve already shown tliat to decree tlie spécifie perfonuaiiee of 
this contract, is to impose uiiou tlie company an oblisation, withont liniit of 
time, to lieep its principal office of business at tlie cily of Marshall, to keep 
its main sliops tliere, and its car works tliere, and its other priiieiiial otîices 
there, althongh the exigreneies of railroad liusiness in the state of Texas uiay 
lin]ieratively deniand that thèse establishments, or some of them, shonid be 
reiuoved to places other than the city of Marshall, and that this woiild be 
also re(iiiired by the convenience of th<> public, in which case botli tiie iiublic 
conveuience und the best interests of the railroad comjiany would be saeri- 
ticed by a contract which is perpétuai, tliat ail of its business oflices and busi- 
ness sliall forever reniain at Marshall. It appears to us that if the city of 
Alarshall lias, undcr such a contract, a remedy for its violation, it is iiiuch 
more consouaut to justice that the liijury suttercd by the city should be com- 
pensated by a single judgmeut in an action at alvv." 

In the présent case, the situation is one where an adverse decree 
would measurably disable the défendant from performing its contract 
with the plaintiff, as well as from perfonninsf the pnblic service im- 
posed uy.on it by the act of incorporation and by the contracts made in 
pursiiance thereof. Soniething more, therefore, is involved than the 
mère balancing of convenience and injury between the plaintiff and de- 
fendant, or deciding, where one party or the other bas to be injured, 
which party should bave die advantage^the défendant, who would 
probably be prevented from performing- a quasi public service, or the 
plaintiff who bas a contract, for the violation of which there is a rern- 
edy at law, wbether entirely adéquate or not. In this view of the posi- 
tion of the parties, the adequacy of the remedy at law siiould be con- 
sidered. It was evidently in the contemplation of the stockhoklers of 
the Paper Company, wdio promoted the incorporation of the Power 
Company, and aided in carrying out the purposes of its incorj)oration 
by the contracts referred to, that, inasmuch as the water power to lie 
supplied to the Paper Company was to be free of charge, the only 
source of revenue would be thèse contracts with the public for electric 
light and power, and that to take away this revenue in whole or in large 
part, would be to disable the Power Company from performing its con- 
tract with the Paper Company, or from storing water at ail. We there- 
fore find in the réservation of the deed in question, it is provided that, 
in the event of the said Power Company refusing or failing to supply 
the said water necessary to create said 3,000 horse power, the Power 
Company shall pay to the Paper Company, at the rate of $40 per horse 
power per annum, for as many horse power as are represented by the 
différence between the amount actually furnished and the said 3,000 
horse power agreed to be supplied, which payment shall be considered 
as liquidated damages between the two companies. Such a settlement 
for the failure of the Power Company, from any cause, to furnish the 
stipulated amount of water power to the Paper Company, would leave 
the revenue of the former company wholly or in large part intact, and 
its financial ability unimpaired to maintain the large and expensive 
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works necessary to create the water power it was licensed to create, by 
the "Milldam Act" of 1803, for the benefit of the plaintiff as well as 
for its own. 

We think the ends of justice and the eqiiities of the case require a 
reversai of the decree below, and the dismissal of the bill without préj- 
udice. And it is so ordered. 



OOr.COXDA OATÏLR CO. v. UNITED STATES, t 
(Circuit Court of Appeals, Nintli Circuit. December 2, 1012.) 

No. 2,143. 

1. Prîîrjo L.'vxDS (§ 19*) — Uxlawful Inclosure — Con.struction of Statutk 
— ''Incloscke." 

Act Feb. 25, 1SS.5, c. 149. § 1, 23 Stat. 321 (U. S. Comp. St. 1901, p. 
1,^24), proliibitlns the iucloaure of public lauds to any of wliich land in- 
cluiled withiti the inclosure the person or corporation uiaking or con- 
trolling the inclosure has no claim or color of title made or acquired in 
Kood faith. in view of the conditions which led to its enactment, shouid 
receive a construction which will give effeet to its broad purpose. The 
word "inclosure" as used therein cannot be restricted in tneauing to a 
complète encirclinf; of the land with a fence without openings, but ap- 
plies to any nieans whereby there Is effected practical séparation of pub- 
lic land from the body thereof. 

[Ed. Note. — For other cases, see l'ublic Lands, Cent. Dig. §§ 25, 20 ; 
Dec. Dig. § 19.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3198, 3409.] 

2. Public Lands (§ 19*) — L'nlawful Inclosure. 

Défendant cattU» eompany niaintained a post and wire fence 44 miles 
long around 37,0(10 acres of land, 26,000 of which was public land and 
11.000 privately owned. the most of it by défendant. It was for the 
most part bottoui land and practically surroundf^d that owned by the 
government. No part of the fence was on the public land. There were 
about nine openings In the fence each 100 feet or more in length but 
separated by long distances and some where the ground was very rougli 
and almost inaccessible. Held. that it constituted an unlawful inclosure 
within the nieaning of Act Feb. 25, 18,S5, c. 140, § 1, 23 Stat. 321 (U. S. 
Comp. St. 1901, I). 1524). the maintenance of which was properly en- 
joined under section 2 of the act. 

[Ed. Note. — For other cases, see l'ublic I.iands, Cent. Dig. §§ 25, 26 ; 
Dec. Dig. % 19.*] 

3. Public La.nds (§ 19*) — TJxlawful Inclosuiîe — Suit for Iivjusction'. 

Inclosure of any of the put)lic land or niaintaining such an inclosure 
except by one making claim to the land in good faith is made unlawful 
by Act Feb. 25, 18S5, c. 149. § 1. 23 Stat. 321 (U. S. Comp. St. 1901, p. 
1524), and the intent with which the inclosure was made or is maln- 
tained is immaterial in a suit In equity for an injunction under section 2. 

[Ed. Note.— For other cAses, see Public Lands, Cent. Dig. §§ 25, 26; 
Dec. Dig. § 19.*] 

4. Public Lands (§ 19*)- — Power of Government to Peotect — Unlawful 

Inclcsure. 

The enforcement of a decree for the removal or destruction of an un- 
lawful inclosure of public lands rendered under Act Feb. 25, 1885, c. 

'For other cases see aame topic à § numbeb in Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
t Reliearing granted February 24, 1913. 
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149, I 2, 23 Stat. 321 (U. S. Comp. St. 1901, p. 1524), Is withln the police 
Power of the United States to protect its property and is net an infringc- 
ment of the constitutional lights of the owner of the inclosure. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 25, 26; 
Dec. Dig. § 19.*] 

Appeal from the District Cotirt of the United States for the District 
of Nevada; Edward S. Farrington, Judge. 

Suit in equity by the United States against the Golconda Cattle Com- 
pany. Decree for complainant, and défendant appcals. Affirmed. 

For opinion below, see 196 F'ed. 240. 

Wilham Denman and Charles R. Lewers. both of San Francisco, 
Cal. (G. S. Arnold, of counsel, of San Francisco, Cal.), for appellant. 
Samuel Platt, U. S. Atty., of Carson City, Nev. 

Before GILBERT, ROSS, and IIUNT, Circuit Judges. 

HUNT, Circuit Judge. The United States brought this bill in eq- 
uity before the District Court in and for the District of Nevada, to 
restrain the Golconda Cattle Company, a cattle raising corporation, 
from maintaining a certain fcnce alleged to inclose about 26,000 acres 
of public land in Elko county, Nev. The bill charged that the Gol- 
conda Cattle Company continuously, from May, 1910, maintained and 
controlled an inclosure made of posts and wire and natural barriers 
about the land ; and tliat the fence was so constructed as to prevent 
stock, such as cattle, horses, sheep, etc., from passing over, under, 
or through the sa.me. 

The Cxolconda Company denied that it had ever maintained or coti- 
trolletl ail inclosure of any of the lands described in the complainant's 
bill, by means of fcnce or in any other way. The company admitted 
that thcre were fenccs uiion or near varions portions of the land de- 
scribed in the bill, but averred that they were not constructed so as 
to prevent live stock from passing through the same; that in many 
places there were holes and openings through the fences; that, while 
therc were fences and portions of fences on some of the land, they 
were not constructed or joined so as to constitute an inclosure ; that 
stock and vehicles could freely pass through the openings and across 
the lands described in the bill ; that there was an open public road 
leading into the tract and passing out of the same ; that there were 
^'arious openings ; and that there had been no inclosure for exclusive 
use of the lands as described. 

The District Court found that an inclosure existed and that the 
law was violated, and then made an alternative order to the efïect 
that unless the défendant should make certain openings, as defined 
in the opinion of the judge, the inclosure described in the bill should 
be abated. Thereafter the court made an order reciting that, the open- 
ings as fixed in the opinion of the court having been made without 
référence to the convenience of the public or the défendant, and in 
the absence of évidence as to the most suitable places theref or, each 
party should be allowed three months within which to make proofs 

•For other cases see lame topic & S numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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tefore a niaster as to the points where the openings provided for in 
the opinion might be more conveniently made. This order also pro- 
vided that a master might be appointed at the instance of either com- 
plainant or défendant after five days' notice, but that in the intérim 
the openings would hâve to be made as indicated in the opinion, or the 
marshal would be ordered to abate the inclosure. From the order 
just last referred to, the Golconda Company appeals to this court. 

It appears from the évidence and the findings made by the District 
Court that, inside of certain fences or parts of fences which are 
ovvned or controlled by the Golconda Company, there are 26,000 acres 
of government land and 11,000 acres of lands owned privately; nearly 
ail of such privately owned lands being the property of the Golconda 
Com.pany. Thèse 11,000 privately ovvned acres are, generally speaking, 
bottom lands, and are so situated that they may be said to surround 
the government lands involved in this controversy. Toejam Mountain 
lies toward the northeastern part of the entire tract. Toejam creek 
and Rock creek traverse the bottom lands on the north and west sides, 
respectively, while Willow creek and Siawappe creek traverse them 
on the south and east, respectively. In the northeastern end of the 
tract are the western slopes and footliills of the Rock Creek Moun- 
tains. The headwaters of Toejam and vSiawappe creeks are less than 
a mile apart at a point in thèse foothills. Sixteen miles away, and 
at a considerably lower level, in a southwesterly direction, the last- 
named creeks corne together. Inside the fences, and just above the 
junction of Willow and Rock creeks, there are about 2,500 acres 
of the 11,000 acres privately owned, as hereinbefore stated. The 
privately owned lands extend on the northern side up Rock creek and 
Toejam creek toward the northeast end, and on the southern side up 
Willow creek and Siawappe creek. It was found that the tract of 
public lands, formed, as just described, was inclosed by a post and 
wire fence, some 44 miles in length, none of which is on government 
land. 

The learned district judge said: 

"* * * AU of tliis fence except nbout 4 miles on Rock creek Immedi- 
ately above Its .innction with Willow creek, and a drift fence known as 
Xorth's fence at tbe northeast corner of the tract, bas been constriieted sinee 
1908. About 4 miles above the junction of the two creekis, there is a short 
lane 150 feet in width, through wbich passes the public highway from Tus- 
carora to Midas. From this lane to the next openinf? In the fence up Rock 
creek Is more than 4 miles in a direct line, and more than 5% miles by fence. 
Ilere is an opening of 100 feet, Icnown as opening No. 3. From this gap to 
the next, designated as No. 4, 100 feet in length, there are more than 4 miles. 
From the last opening there are 2% miles of fence to opening 'B,' 50 feet long. 
Between this opening (B) and North's fence, there are 2% miles. North's 
fence, which forms something more than iy2 miles of the inclosure, Is old, in 
Iioor reiiair, and down at a number of places. Between North's fence and 
Nelson's fence there is a gap of IVi miles. The country hère is rough and 
mountainous, but not impassable for either cattle or sheep. Following Nel- 
.son's fence 1% miles to the south we corne to opening 'A,' a gap of 300 feet. 
From this gap south to opening No. 6, défendant maintains a continuons 
fence for 4% miles. Gap No. 6 is about 3,400 feet long, and is favorably and 
conveniently located for the passage of cattle drifting toward Rock Creek 
Mountains. Between openings 6 and 7 there are more than 4 miles of fence. 
The last is an opening of 100 feet, through wbich the road from ïuscarora 



284 201 FEDERAL EBPORTKK 

enters tlie field eniersing at No. 1 on the west sWe. 5% miles west of o])fii- 
iiig No. 7 is opening No. 8, 300 feet long. FoUowing the fence from this point 
in a southwesterly direction down Wiilow creek around the southwest end 
of the field, and theiice noi'theast up Kock creek, a total distance ol' 8 miles, 
we corne to opening No. 1, the place of beginning. There are thns uine open- 
in.'.^s in a total fence Hue of more than 40 miles. The évidence shows that 
cattle helonging to neighhoring .stoekmen hâve often gra/ed on tlie goveni- 
nient land in question, siuce the inclosure was niade, and across it in 1010 
mor(> than 200,000 .slieep were driven from southwest to northcast. Tho gov- 
ernnuîiit land is ail roiigh and liilly; It has a gênerai slope toward tho south- 
west, as well as an Inclination from the central highl.nnd toward Wiilow 
crrol; on the south, and to Rock creek and Toejam creek on the north tnid 
west. It afl'ords only a somewhat scant i)asturage for ahout two uioiiti;s iu 
the early spring." 

It is not disputed that the fences are along the outside, and not the 
inside of the cattle company's lands, so that between the fences and ap- 
pellant's lands lies the large area of public domain involved lierc. It 
is impossible to gain access to this land except by crossing land which 
belongs to the cattle company, either through certain openjiigs in 
the fences purposely made by the cattle company, or the ojiening of 
3,400 feet situate in the northeastern part of the tract lying at ihe 
foot of Toejam Mountain. 

[ 1 ] Upon this State of f acts appellant takes the position that there 
was no inclosure, and that section 1 of the act of Congress under 
which this suit was institiited is not applicable. In their essence, the 
contentions, upon which appellant stands, are : That tiie fences made 
by the cattle company are upon its own lands, and were constructed 
for the sole ptirpose of protecting its lands ; that access to the public 
lands was not prevented; that openings to the public lands bave been 
maintained; that there has been no assertion of a right by appellant 
to the exclusive use and occtipancy of any of the public lands; and 
that there has been no exclitsion of man or beast from enjoyment of 
use of the public lands. Statemeht of thèse contentions makes it plain 
that the case turns upon the meaning of the act of Congress enlitled 
"An act to prevent unlawful occupancy of the public lands," approved 
February 25, 18<S5, 23 U. S. Stat. L. 321, and to that we shall address 
ourselves. Before quoting the text of the act, brief référence to mat- 
ters of gênerai knowledge and législative history is appropriate. 

After the enactment of the homestead act in 1862, there vi^as mucli 
immigration to the Western States having large areas of public lands. 
Naturally the public lands immediately tributary to streanis were first 
settled upon while the uplands were used for grazing purposes. The 
public lands were not fenced, and the privilège of use of the public 
domain for stock ranges was not denied by the government. As time 
passed, the available lands in the creek bottoms became scarce, and 
settlers were obliged to seek homesteads upon lands back from streams. 
It was soon proved, however, that such lands could be irrigated and 
profîtably cultivated ; hence, as knowdedge of thèse facts spread, de- 
mands for such lands by homestead seekers greatly increased. As 
occupation became more common, settlers fenced their claims, and 
so the area of public lands available for stock ranges became less ex- 
tensive. Under thèse conditions, not infrequently men sought home- 
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steads upon the public domain which happened to be adjacent to 
ranches owned by corporations or individuals who possessed large 
bands of cattle or sheep which required extensive pasture grounds. 
Such settlements were often unwelcome to stock owners who did not 
wish to be disturbed in the enjoyment of their accustomed range priv- 
ilèges upon the public lands, or to be interfered with in a sort of ex- 
clusive dominion which they had corne to exercise over the ranges upon 
which their stock pastured. This dominion was exerted by construct- 
ing fences and utilizing barriers, sometimes natural as well as artificial, 
to separate their accustomed ranges from the body of the public do- 
main. Often in making the inclosure a fence would be run along the 
land of the owner to a point where it would connect with a fence on 
an adjoining ranch, as in Potts v. United States, 114 Fed. 52, 51 C. 
C. A. 678; sometimes advantage would be taken of a portion of an 
existing fence and a sheet of water, as in Thomas v. United States. 
136 Fed. 159, 69 C. C. A. 157; sometimes a fence would be extended 
to a précipitons rim rock, as in Hanley v. United States, 186 Fed. 
711, 108 C. C. A. 581 ; or a canon or ravine would be tied to, or even 
a thick undergrowth would be used, to form a link in a fence built 
to impede access by prospective settlers, or to turn stock which would 
otherwise drift to the land inside the lines of the barrier so made ; 
or owners of odd-numbered sections of lands acquired by purchase 
would so construct their fences as to be useless for inclosing their 
own lands but which were effective in inclosing the even-numbered 
sections belonging to the government. Such was the case in Camfield v. 
United States, 167 U. S. 518, 17 Sup. Ct. 864, 42 L. Ed. 260, where 
the offenders erected fences near the outside of their own lines on 
odd-numbered sections, but also immediately outside of even-numbered 
sections, though in fact a few inches inside their own lines. 

As a resuit of the continuance of such practices, much public 
land was fenced, and often one who in the best of faith wished 
to take up a homestead found that immense tracts of what he believed 
to be the public domain (and which were so in fact) were segregated 
by some form of fence or barrier. Free access to the public lands was 
prevented, and the gênerons invitation to enter upon the unoccupied 
public lands which had found its expression in the homestead law 
appeared to mean less than the pioneer had been led to believe it 
meant. Naturally, fences or strips of fence built as if to separate 
the lands inside themselves conveyed notice that the lands within were 
claimed by some right. Often far from a land office or other place 
where he had a right to go for immédiate information, too poor to 
incur unforeseen expenses and delays, the settler would heed the 
warning of the fence and go elsewhere in search of open unoccupied 
domain. 

In time, however, dissatisfaction with such unlawful occupancy be- 
came widespread in the Western States, and in 1885 Congress, in 
order to protect the public domain, considered as a remédiai measure 
the law under which the government not only herein, but in many 
other cases, bas proceeded to accomplish the removal or destruction 
of unlawful inclosures. The history of the act of Congress shows that 
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on January 12, 1885, the bill was reported for passage with thèse re- 
marks by the Committee on Public Lands of the Senate : 

"The necesslty of additlonal législation to protect the publie domain be- 
taiise of illégal fencing is becoming every day more apparent. Without the 
least authority, and in open and bold défiance of the rights of the govern- 
ment, large, and oftentimes forelgn, corporations deliberately inclose by feuces 
areas of hundreds of thousands of acres, inelosing the avenues of travel 
aud preventing the occupancy by those seeklng homes. Wliile those fencing 
allège the lands within such iuclosures are open to settlement, yet no humble 
settler, with scareely the means for the necessaries of life, would présume 
to enter any such inclosure to seek a home. 

"The government lias sufllcient authority to drive those seeking homes 
l'rom the Indlan Territory, aud to burn the ranches of those invading the 
Yeilowstone Park, while tliose appropriating vast areas are hoping the only 
remedy to be used agalnst them will be the law's delay in the courts. 

"TUerefore your committee liave added a new section to the Army bill, au- 
thorizing the Président of the làiited States to sximiuarily removo ail ob- 
structions, aud, if necessury, to use the military povv'er of the United States." 

Thereafter, on February 25, 1885, the act was duly approved. 23 
Stat. U. S. 321 (U. S. Comp. Stat. 1901, p. 1524). The first section 
is as follows : 

"ïhat ail inclosures of any public lands in any state or territory of the 
United States, heretofore or to be hereafter made, erected, or eonstructed 
l)y any person, party, association, or corporation, to any of whicb land in- 
cluded within the inclosure the person, party, association, or corporation 
maklug or controlling tlie inclosure had no elaim or color of title made or 
acquired in good faith, or an asserted riglit tliereto by or under claim, made 
in good faith witli a view to entry thereof at the proper land office under 
the gênerai laws of the TJnited States at the time any such inclosure was 
or shall be made, are hereby declared to be unlawful, and the maintenance, 
érection, construction, or control of any such inclosure is hereby forbidden 
and prohibited ; aud the assertion of a right to the exclusive use and oc- 
cupancy of any part of the public lands of tlie United States in any state 
or any of the territories of tlie United States, without claim, color of title, 
or asserted right as above specifled as to inclosure, is lilcewise declared un- 
lawful, and hereby prohibited." 

Section 2 makes it the duty of a district attorney in the proper dis- 
trict, on affidavit fîled by a citizen that section 1 of the act is being 
violated, to institute a civil suit in the name of the United States 
against the parties in charge of or controlling the inclosure complained 
of. Jurisdiction is conferred upon the United States courts to hear 
and détermine proceedings in equity by writ of injunction to restrain 
violations of the act. As indicative of the determined purpose of Con- 
gress to atïord speedy and adéquate remedy, it is worthy of remark 
that section 2 directs that suits brought under the provisions of that 
section shall hâve precedence for hearing and trial over other cases 
on the civil docket of the court, and, in case the inclosure complained 
of is found to be unlawful, the court is authorized to make proper 
order for the destruction of the inclosure in a summary way, unless 
such inclosure shall be removed by the défendant within five days after 
the order of the court. 

Section 3 provides that no person, by force, threats, intimidation, 
or by any fencing or inelosing or any other unlawfid means, shall pre- 
vent or obstruct any person from peaceably entering upon or estab- 
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lishing a settlement or résidence on any tract of public land subject 
to entry under the public land laws ; or shall prevent or obstruct f ree 
passage or transit from or through the public lands, provided claims 
in good faith shall not be affected. 

Section 4 makes it a misdemeanor to violate the provisions of the 
act. 

Section 5 authorizes the Président to take such measures as shall 
be necessary to remove and destroy any unlawful inclosure of any 
public lands, and to employ such civil or military force as may be nec- 
essary for that purpose. 

Executive attention was also specially given to the conditions exist- 
ing, and Président Cleveland on August 9, 1885, issued his proclama- 
tion in thèse words : 

"Whereas, public policy demands that the public domain shall be reserved 
for the oceupancy of actual settlers in good faith, and that our people who 
seeli homes upon such domain shall in no wise be prevented by any wroug- 
ful interférence from the safe and free entry thereon to whlch they may 
be entitled; and 

"Whereas, to secure and maintain thls beneficent policy, a statute was 
passed by the Oongress of the United States on the 25th day of February, 
in the year 1885, which declared to be unlawful ail inclosures of any public 
lands in any state or terrltory to any of which land included within said 
inclosure the person, party, association, or corporation making or controlling 
such inclosure had no elaim or color of title made or acquired in good faith, 
or an asserted right thereto by or under claim made in good faith with a 
view to entry thereof at the proper land office; and which statute also pro- 
hiblted any person, by force, threats. Intimidation, or by any fencing or 
inclosure or other unlawful means, from preventing or obstructing any per- 
son from peaceably entering upon or establishing a settlement or résidence 
on any tract of public land subject to settlement or entry under the public 
land laws of the United States, and from preventing or obstructing free 
Ijassage and transit over or through the public lands ; and 

"Whereas it Is by the fifth section of said act provided as follows : 'That 
the Président Is hereby authorized to take such means as shall be necessary 
to remove and destroy any unlawful inclosure of any of said lands, and to 
employ civil or military force as may be necessary for that purpose;' 

"And whereas it has been brought to my knowledge that unlawful In- 
closures, and such as are prohibited by the ternis of the aforesaid statute. 
exist upon the public domain, and that actual légal settlement thereon Is 
prevented and obstructed by such inclosures and by force, threats, and in- 
timidation : 

"îv^ow, therefore, I, Grover Cleveland, Président of the United States, do 
hereby order and direct that any and every unlawful inclosure of the i)u)>- 
lic lands maintained by any person, association, or corporation be immediatw- 
ly removed; and I do hereby forbid any person, association, or corpora- 
tion from preventing or obstructing by means of such inclosures, or by force, 
threats, or Intimidation, any person entitled thereto from peaceably entering 
upon and establishing a settlement or résidence on any part of such public 
land which is subject to entry and settlement under the laws of the Unitod 
States." 

Now, in the présence of the situation just described, which led up 
to the considération of the remédiai measure quoted, of the history 
of the act of Congress, and of the executive action taken after the 
enactment of the statute, it is very clear to us that the courts should 
give effect to the broad purpose of the act to prevent unlawful oceu- 
pancy of the public domain by avoiding a construction which would 
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narrowly confine the définition of what constitutes au inclosure to 
cases only where there is literally a complète séparation of a tract by 
means of fences or other barriers in which there are no openings 
through which settlers and bve stock may pass to and fro. The spirit 
and trr.e intention of the act are inconsistent with such an interpréta- 
tion ; its substance is violated if there be a surrounding of any tract 
of public land by means of fences or other barriers, or both, which do 
in a practical way and for ail practical purposes withdraw the tract so 
surrounded from free access by those seeking homes upon the public 
domain, or from free access by live stock which by accjuiesccnce may 
graze upon the public range. 

[2] We are not at ail unmindful of the gênerai right of an owner 
of a tract of land to build a fence thereon. It is fundamental that the 
rights of individual proprietorship which carry with them right to in- 
close or fence one's own land rnust be carefully guarded ; but at the 
same time, as was held by the Suprême Court in Camfield v. United 
States, supra, the rights of the governnient in its proprietorship of the 
public domain do not exist by the sufferance of individual owners. 
It bas a power over its own property analogous to the police power 
of the several states, and the extent to which it may go in the exercise 
of such power is measured by the exigencies of the particular case. 
Hère the surrounding is in no sensé confined to the land of the Gol- 
conda Company, for, of the total 37,000 acres included, 26,000 acres 
are public land. That is to say, the Golconda Company, by maintain- 
ing miles of fence along only the outside of its own 11,000 acres and 
Connecting such fences with natural or other barriers, has separated 
one immense tract consisting not only of 11,000 acres belonging to it, 
but also of 26,000 acres of public land. The serious significance of 
the act is even more apparent when we realize that within the barriers 
there is public land more thaii sufficient to comprise 162 homestead 
entries. 

The particular argument that the openings which are referred to 
in the opinion of the District Court as having been made by the cattle 
Company were for the purpose of allowing free use and access for ail 
persons and cattle to the government lands "in the vicinity" of the 
fences, and that there has been such free use and access, is not per- 
suasive. In a restricted sensé this may be true, but in a practical way 
it does not materially change the situation. For instance, as pointed 
out by the lower court, from the lane through which passes the road 
between Tuscarora and Midas there are more than 51/2 miles of fence 
before another opening is reached. Then there is an opening of 100 
feet, and then again more than 4 miles of fence, then an opening of 
100 feet and 2iA, miles more of fence, and so on. At one point a mile 
and a half of fence, called "North's fence," is in bad repair and down 
at places. Granted that cattle will sometimes drift, more or less re- 
luctantly, over wire fence vi'hich is down, it is nevertheless true that 
even a fence partly down is a visible tangible barrier, and where there 
are over 40 miles of fence surrounding an area of public land, with 
only 8 or 9 narrow openings the rein, the fact that in a rocky rough 
section a mile and a half of the fence is in bad repair and partly down 
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does not necessarily make the surrounded area any the less inclosed, 
within the meaning of the statute. Nor does the additional fact that 
in such a length of fence there is a gap of approximately 3,400 feet, 
left at the foot of a mountain where the country is rough, necessarily 
exclude the area surrounded by the fences which lead up to the sides 
of the rocky gap f rom the définition of an "inclosure" as meant by the 
act. It is not enough that a would-be settler can pass through such a 
gap if he follows along miles of fence and turns in and goes over the 
rocky place, or that cattle may do likewise, or that they do to some 
extent enter through and graze upon the lands inside; for the law in 
forbidding inclosure has not laid down that one kind of barrier and 
not another may be utilized to separate the public land f rom the main 
body thereof. It has not prescribed that to constitute an inclosure 
there must be substantial fences or any fences around the shut-off 
tract, or that natural barriers cannot be tied to. Nor has it declared 
that nothing shall be held to be an inclosure provided there be an 
opening of any kind by which the public land may be reached, no mat- 
ter how inaccessible the opening may be or how difiicult to go through 
it when reached. On the contrary, as already indicated, the policy and 
intent of the statute being that no part of the public domain shall be 
separated from the body thereof, but shall remain wholly free from 
inclosure of any kind made by any person or corporation, except where 
the person or corporation has or asserts daim in good faith with a 
view to entry, any means whereby there is effected practical séparation 
of public land from the body thereof imposes liability in a suit in equity. 
The conséquences of a contrary view might lead to a practical with- 
drawal of much public land from the gênerai domain, for, by building 
miles of fences about. public lands but leaving only one or two small 
openings, and one larger one, in a remote and inaccessible place, one 
could obtain the benefits of an inclosure, yet say he was not maintain- 
ing an inclosure, and so defeat an action to hâve such an inclosure re- 
moved under section 1 of the act. 

We hâve not overlooked the possible applicability of section 3 to 
such a situation. It is to be said, however, that that section is specially 
intended to prevent obstructing any person from peaceably entering 
upon or settling upon the public domain, as well as to prevent obstruct- 
ing free passage or transit over or through the public lands. The 
word "fencing," as used in this section, is but the enumeration of one 
character of means by which obstruction or prévention from entry 
upon the public lands or free passage over them may be effected. 
"Inclosing" is also specifically enumerated as another means ; so are 
force, threats, intimidation. But while any fencing or inclosing is 
declared to be a means of obstruction, the act of maintaining an in- 
closure of the public land is to be reached by suit under section 1 and 
not under section 3. It would be correct, for instance, to invoke sec- 
tion 3 as against one who has a pièce of drift fence but no inclosure 
whatsoever, provided such a fence is an obstruction to entry or set- 
tlement or prevents free passage over the public lands; and, if One 
obstructs entry or settlement by an inclosure such as appella,nt herein 
had, he could be indicted for violating section 3; but, to hâve the in- 
201 F.— 19 
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closure and its maintenance decreed to be unlawful irrespective of 
whether or not it is an obstruction as defined by section 3, the gov- 
ernment may properly resort to the summary remedy provided by 
section 1. 

Another illustration of how section 3 might be inapplicable is this: 
A person might go into the roughest isolated mountains, and there 
without daim of any kind inclose a section of public land. Such an 
inclosure, however, might not prevent or obstruct any person from 
peaceably entering upon or establishing a settlement or résidence upon 
the public domain, nor might it prevent f ree passage over or through 
the public lands; ail because no one would wish to settle upon the 
inclosed tract or any land near to it or to gain access to any of the 
public domain within the inclosure or near to it. But under section 
1 unquestionably such an inclosure of public land would be unlavi'ful, 
and, upon complaint made to the district attorney of the proper dis- 
trict, it would be his duty to institute a civil suit against the person 
controlling the inclosure, and, upon its being found unlawful, it would 
devolve upon the court to make an order for the destruction of the 
inclosure in a summary way, unless it should be removed within five 
days. And indictment would also be proper under section 4. 

[3] A word as to the question of intent, to which counsel for ap- 
pellant has ref erred : If it were necessary for the court to deduce an 
intent from the facts, we should hâve to say that the reasonable in- 
ference to be drawn from the situation of the fences and the fact that 
they were placed as they were is that the appellant intended to main- 
tain an inclosure of public lands. But we do not deem it material to 
the case. Inclosure of any of the public land, except under bona fide 
claim of title thereto, is made unlawful by the statute, and as was 
held by the Court of Appeals of the Eighth Circuit in Camfield v. 
United States, 66 Fed. 101, 13 C. C. A. 359, it matters not what the 
intent of the parties may hâve been in making the inclosure. There 
are some expressions in the opinion of this court in Potts v. United 
States, 114 Fed. 52, 51 C. C. A. 678, which seem to consider the in- 
tent with which an inclosure upon the public domain has been made 
as a material élément in proving guilt under a criminal charge brought 
for violation of section 3 of the act. But the facts of that case and 
the section of the statute examined make it distinguishable from the 
question now before us. In Bircher v. United States, 169 Fed. 589, 
95 C. C. A. 87, this court held that under an indictment under section 
1 of the act the test of criminality is "whether the person who com- 
mitted the act had, at the time of committing it, color or claim of title, 
or asserted right under the land laws." The court said of the act: 

"It makes punishable the act of unlawfully incloslng the government lands, 
and It makes punishable the act of unlawfully maintaining an inclosure, 
whether the person maintaining the same was the person who erected It, or 
whether, at the tlme when it was erected, It was erected with or without 
authorlty of law." 

In Homer v. United States, 185 Fed. 741, 108 C. C. A. 79, the 
Court of Appeals of the Eighth Circuit reaffirmed its opinion in the 
Camfield Case, supra, by expressly deciding that one's intent in build- 
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ing à fence is immaterial if in fact it incloses public land. The court 
goes on to distinguish carefuUy what was before the Suprême Court 
when the Camfield Case, supra, was considered on appeal (Camfield 
V. United States, 167 U. S. 518, 17 Sup. Ct. 864, 42 L. Ed. 260), and 
concludes that the opinion by Justice Brown, when taken as a whole 
and construed with relation to the issues before the court, necessarily 
was that building a fence on one's own land without an intention of 
including lands of the United States was no défense, if in fact the 
lands involved were actually inclosed. In Hanley v. United States, 
186 Fed. 711, 108 C. C. A. 581, the question of necessity for intent 
seems not to hâve been directly involved. 

[4] It is said that enforcement of the decree of the District Court 
may be an invasion of the constitutional rights of the appellant, in 
that it would constitute a taking of private property for public use. 
But under the doctrine laid down by the Suprême Court in the Cam- 
field Case, supra, the United States has a clear right to legislate for 
the protection of the public lands and to exercise what is called a 
police power to make the protection effective, even though there may 
be some inconvenience or slight damage to individual proprietors. 
There being nothing in the facts of this case to take it out of this 
rule, we must hold that no rights of appellant hâve been infringed. 

The order appealed from is affirmed. 
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(Circuit Court of Appeals, i:iglitli Circuit. October 21, 1!)12.) 

No. 3,794. 

(Sjillahus hy the Court.) 

InDIANS (§ 27*) — LEA.SKS AXL) KlOIITS — l'LEADIXG AXD Pl!ACT!CE — CapACITY 

OF United States to .Sue to Eîjfojîce («overnmkkiai, Iîkjiit.s. 

Tlie United States hns eapacity to sue to reeover damages for the 
breacli of a lease niade l)y an Indian allottee witli tlie aiiproval of tlie 
Secretary of the luterior, or to protect or enforce any other Indian prop- 
erty riglit whicli reniains under the control and supervision of the Sec- 
retarj- or the Indian agent, his suhordinate, because such suits are in- 
dispensable to the protection and enforcement of the governniental rights 
of the United States and its governniental policy to protect tlie property 
rights of the Indians and to teach them the arts of civilized life. 

[Ed. Xote.— For other cases, see Indians, Cent. Dlg. §§ 19, 20; Dec. 
Dig. § 27.*] 

In Error to the District Court of the United States for the Dis- 
trict of Utah; John A. Marshall, Judge. 

Action by the United States, as guardian and trustée of Ben Nic- 
cowree, against Arthur Léon Gray and John Dinkins. Judgment 
for défendants, and the United States brings error. Reversed and 
remanded. 

Hiram E. Booth, U. S. Atty. (Wm. M. McCrea, of Sait Lake 
City, Utah, on the brief), for the United States. 

*For other cases see same topic & § humbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Before SANBORN and CARLAND, Circuit Judges, andl WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The question which this case pré- 
sents is whether or not the United States has capacity to sue a les- 
see and his surety for breaches of the covenants of a lease made 
by an Indian allottee and approved by the Secretary of the Interior. 

Ben Niccovvree was an Uncompahgre Ute Indian, under the di- 
rection and supervision of the Uintah and Ouray Indian agency, 
and an allottee of a tract of 80 acres of land under the act of Congress 
of February 8, 1887, the légal title to which the United States was 
holding in trust for the period of 25 years for him, or in case of his 
death for his heirs. Act Feb. 8, 1887, c. 119, 24 Stat. 389, § 5; 
Act May 27, 1902, c. 888, 32 Stat. 263 ; Joint Res. June 19, 1902, 
32 Stat. 744; United States v. Rickert, 188 U. S. 432, 436, 23 Sup. 
Ct. 478, 47 L. Ed. 532. He had no power to alienate the land dur- 
ing the 25 years, and the act of Congress expressly declared that 
any conveyance of or contract touching it during that time should 
be absolutely null and void. Pursuant to section 3 of the act of 
February 28, 1891 (26 Stat. 795, c. 383), and of the act of yVugust 
15, 1894 (28 Stat. 305, c. 290), which provided that when it is made 
to appear to the Secretary of the Interior that by reason of âge, 
disability, or inability any such allottee cannot personally with bene- 
fit to himself occupy or improve his allotment, the same may be leased 
upon such terms, régulations, and conditions as shall be prescribed 
by the Secretary of the Interior for a term not exceeding five years 
for farming or grazing purposes, this land was leased by Niccowree, 
on terms and conditions approved by the Secretary in accordance 
with régulations made by him, to the défendant Gray, and the de- 
fendant Dinkins became a surety for Gray's performance of the 
covenants of the lease. This lease recited that it was between "Ben 
Niccowree of Uintah and Ouray Indian agency" and Arthur Léon 
Gray. It contained covenants that Gray would pay to the agent of 
Uintah and Ouray agency $28 per annum for the use of Niccowree, 
the allottee, and that he would cultivate ail the arable land leased, set 
out an orchardi of not less than 5 acres, seed 20 acres to alfalfa, build 
a stable, and make other improvements upon the land. It was signed 
by Niccowree and Gray, it bore the certificate of the Indian agent 
of the Uintah and Ouray agency that Niccowree could not personally 
and with benefit to himself occupy or improve the land, and that 
the rent was just and fair, and the agent testified that he made the 
lease. The lease also bore the written approval of the First As- 
sistant Secretary of the Interior. The lessee failed to make the im- 
provements he had agreed to make, to the damage of the lessor in 
the sum of about $1,000. The foregoing facts were proved without 
contradiction at the trial, and thereupon the court instructed the 
jury to return a verdict for the défendants, on the ground that the 
United States had no capacity to maintain the action, because it 
did not bring it as the holder of the légal title for injury to its own- 
ership of the land, because it had no pecuniary interest or contractual 
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right in the matter, and the action was not brought to enforce any 
légal prohibition or to redress any violation of any law of the United 
States. 

But for more than a century it has been and still is the govern- 
mental policy of the United States to exercise the power granted to 
it by the Constitution (article 1, § 8, subd. 3) to protect the Indians 
and their property from the greed, rapacity, cunning, and perfidy 
of the members of the superior race, which hâve so often driven 
them to poverty, despair, and war, and to teach and persuade them 
to abandon nomadic habits and to adopt and practice the arts of 
civilization. In order to carry out this policy it has reserved and held 
in trust for them large tracts of land and large sums of money de- 
rived from their release of their rights of occupancy of their lands 
in this country, it has controlled and managed their property for 
them, it has furnished them with houses, barns, and other permanent 
improvements, with domestic animais, means of subsistence, and mon- 
ey in small amounts. It has provided them with government agents to 
advise them and to protect their property, and with physicians, farm- 
ers, schools and teachers to instruct them. And while, under the act 
of 1887, Niccowree has become a citizen of the United States and 
subject to its laws and the laws of the state in which he résides (24 
Stat. 390, ■§ 6), the United States is still pursuing its policy of pro- 
tection and instruction, and his property is still in charge of the In- 
dian agent of the Uintah and Ouray agency. 

The civil and political status of the Indians does not condition 
the power of the government to protect their property or to instruct 
them. Their admission to citizenship does not deprive the United 
States of jts power, nor relieve it of its duty, to control their prop- 
erty, to protect their rights to it from the rapacity and faithlessness 
of the members of the superior race, to discharge faithfully its légal 
and moral obligations to them, and to exécute every trust with which 
it is charged for their benefit. Matter of Heff, 197 U. S. 488, 509, 
25 Sup. Ct. 506, 49 L. Ed. 848; United States v. Thurston County, 
143 Fed. 287, 289, 74 C. C. A. 425 ; Tiger v. Western Investment 
Co., 221 U. S. 286, 316, 31 Sup. Ct. 578, 55 L. Ed. 738; United 
States V. Logan (C. C.) 105 Fed. 240, 241 ; Eells v. Ross, 64 Fed. 
417, 420, 12 C. C. A. 205 ; United States v. Mullin (D. C.) 71 Fed. 
682, 685. 

It has been and still is the policy of the United States to protect 
the property and the rights of the Indians under its control, and to 
teach them agriculture and the arts of civilized life. The Indian 
réservations, the funds derived from the lease of their right of oc- 
cupancy to their lands, the lands allotted to the individual Indians, 
but still held in trust by the United States during the period of re- 
striction upon aliénation, the leases of thèse lands made by the In- 
dian superintendents or agents on the terms and conditions fixed 
by the Secretary of the Interior and approved by him, the tools, an- 
imais, houses, improvements, and other property furnished to thèse 
Indians by the United States, and the proceeds and income from ail 
thèse, are the means by which the nation pursues its beneficent pol- 
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icy of protection and instruction and exercises its lawful powers of 
government. If one threatens or proceeds to destroy thèse means, 
may not the United States resort to its own courts to prevent such 
destruction, or to recover the damages caused thereby? "Every 
government, intrusted, by the terms of its being, with powers and 
duties to be exercisedi and discharged for the gênerai welfare, has 
a right to apply to its own courts for any proper assistance in the 
exercise of the one and the discharge of the other, and it is no 
sufficient answer to its appeal to one of those courts that it has no 
pecuniary interest in the matter." In re Debs, 158 U. S. 564, 584, 
15 Sup. Ct. 900, 906 (39 L. Ed. 1092). 

The United States may maintain a suit to prevent the officers of 
a state from subjecting any of thèse means, whether they consist 
of real property or of personal property, to taxation for state or 
countv purposes. United States v. Rickert, 188 U. S. 432, 443, 444, 
23 Sup. Ct. 478, 47 L. Ed. 532; United States v. Thurston County, 
143 Fed. 287, 289, 74 C. C. A. 425, 427. It has capacity to sue to 
avoid conveyances niade by Indian allottees in violation of restric- 
tions upon aliénation, although it has no pecuniary interest therein, 
or in the land conveyed. It has this right to sue, because such con- 
ve3'ances violate its governmental rights and hinder or prevent the 
exécution of its governmental policy. Heckman v. United States, 
224 U. S. 413, 438, 32 Sup. Ct. 424, 56 L. Ed. 820: United States v. 
Allen, 179 Fed. 13. 103 C. C. A. 1 ; Wright v. United States (C, 
C. A.^) 196 Fed. 1007; Bowling v. United States, 111 C. C. A. .561, 
191 Fed. 19. On the same ground it may maintain suits to cancel 
leases procured from Indian allottees without the required approval 
of the Secretary of the Interior. United States v. Flournoy Live 
Stock & R. E. Co., 69 Fed. 886, 892, 893, 894 ; United States v. Noble. 
(C. C. A.) 197 Fed. 292. And it has capacity to sue to enforce and 
protect the treaty right of Indiians to fish in waters outside Indian 
réservations. United States v. Winans (C. C.) 7Z Fed. 72, 75. 

The breach by lessees of their covenants in leases with Indian 
allottees, the terms and conditions of which were prescribed and 
approved by the Secretary pursuant to the act of Congress, obviously 
may be as effective to violate the governmental rights of the United 
States, and to hinder or prevent the exécution of its policy of protec- 
tion of the property rights of the Indians under its charge, it niay 
be as effective to deprive the Indians of their rights and to pauperize 
them as the violation of the restriction on the aliénation of their 
lands or the procurement of unauthorized leases, and for the same 
reason that the United States has capacity to sue to avoid the 
latter it has capacity to sue t® recover the damages caused by the for- 
mer. The Indians themselves are practically helpless in either case, 
and unless the United States may sue to protect and enforce their 
rights they will be disregarded with impunity. Our conclusion is 
that the United States has capacity to sue to recover damages for 
the breach of a lease niade by an Indian allottee with the approval 
of the Secretary of the Interior, or to protect or enforce any other 
property right of such a lessor which remains under the control and 
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supervision of the Secretary or the Indian agent, his subordinate, 
because such suits are necessary to protect and enforce the govern- 
mental rights of the United States and its governmental policy to 
protect the property rights of the Indians and to teach them the 
arts of civilized life. 

The jiidgment below must accordingly be reversed, and the case 
must be remanded to the District Court, with instructions to grant 
a new trial ; and it is se ordered. 



TTXITED STATES v. FITZGERALD. 

(Circuit Court of Appeals, Eiglithi Circuit. October 21, 1912.) 

No. 3,716. 

{Siilla'bug hy the Court.) 

1. Indians (§ 23*) — Pebsonal Pbopebty — Capacitt of TJnited States to Sue 

FOR Wrongful Taking. 

The United States bas capacity to sue for the fraudulent or wrongful 
taking from an Indian of his Personal property held by hlm subject to 
the control and management of an Indian agent, because such a taking 
infringes Its governmental rights. obstructs the exécution of its govern- 
mental policy, and interfères with the lawful means it uses to carry it 
into effect. 

\V(\. Note. — For other cases, see Indians, Cent. Dig. § 15; Dec. Dig. 
S 23.*] 

2. Indians (§ 6*) — Citizenship — Government Control of Property. 

ïhe admission of Indians to citizenship does not necessarily with- 
draw their property (rom the control and management of the United 
States, or relieve it from the duty to protect such property from the 
force, fraud, and wrong of the superior race, and to redress its wrong- 
ful taking or injury. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 12; Dec. 
Dig. § 6.* 

Admission of Indians to citizenship, see note to United States v. Allen, 
103 C. C. A. 13.] 

In Error to the District Court of the United States for the District 
of Utah; John A. Marshall, Judge. 

Action by the United States, as guardian of Tovk^anta, an Indian, 
against Riley Fitzgerald. Judgment for défendant, and plaintiff 
brings error. Reversed and remanded. 

Hiram E. Booth, U. S. Atty., of Sait Lake City, Utah (Wm. M. 
McCrea, of Sait Lake City, Utah, on the brief), for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. The United States brought this action 
against the défendant, Fitzgerald, for damages for the wrongful tak- 
ing by him from the Indian, Towanta, of certain sacks of wool that 
had beeri sheared from the latter's sheep. The facts set forth in the 
complaint were thèse: Towanta was an Indian allottee, located on a 

*For other caaei eee eame topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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part of the former Uintali Indian réservation, to whom personal prop- 
erty had been issued by the United States froni time to time to induce 
him to adopt the habits of civilized life. His allotment and his Per- 
sonal property had been under the control, supervision, and manage- 
ment of the United States, and under the direct management and con- 
trol of the Indian agent of the Uintah and Ouray agency, and to this 
management and control Towanta had agreed. Under this agreement, 
and the rules and régulations of the Interior Department, Towanta 
had no right or authority to sell or otherwise part with any of his 
Personal property without the consent of the Indian agent, who had 
the management and control thereof. Towanta had a large number 
of sheep under the management and control of the Indian agent, 
which he grazed on the lands within the former Indian réservation. 
Fitzgerald, without the consent of the Indian agent, by means of 
fraud and deceit practiced on Towanta, obtained from him and took 
possession of certain sacks of wool, for which he paid nothing, worth 
$250, that had been sheared from thèse sheep, and upon demand he 
refused to return this wool or to pay for it. It is assigned as error 
that a demurrer to this complaint was sustained on the groùnd that 
the United States had no capacity to sue for the damages claimed 
therein. 

[2] Assuming that under Act February 8, 1887, c. 119, 24 Stat. 
390, § 6, the Indian allottee had become a citizen of the United States 
and of the state of Utah, his admission to citizenship did not neces- 
sarily withdraw him or his property from the supervision, control, 
and protection of the United States. Matter of Helï, 197 U. S. 488, 
509, 25 Sup. Ct. 506, 49 h- Ed. 848; United States v. Rickert, 188 U. 
S. 432, 23 Sup. Ct. 478, 47 U Ed. 532; United States v. Thurston 
County, 143 Fed. 287, 289, 74 C. C. A. 425, 427; Tiger v. Western 
Investment Co., 221 U. S. 286, 316, 31 Sup. Ct. 578. 55 L. Ed. 738; 
McKnight V. United States, 130 Fed. 659, 662, 65 C. C. A. 37, 40 

[1] The United States has the power, and for more than a century 
it has been, and still is, its governmentai policy, to protect the Indians 
and their property from the force, fraud, cunuing, and rapacity of 
the members of the superior race, and to teach them the arts and in- 
duce them to adopt the habits of civilization. Indian réservations, 
allotments of land in severalty with restrictions on aliénation held in 
trust for the Indians, leases thereon on terms prescribed or approved 
by the Secretary of the Interior, agricultural implements, bouses, barns, 
domestic animais, and other property furnished to the Indians by the 
United States, or held by the Indians subject to its control and man- 
agement, are the means by which the United States exercises its power 
and carries into effect its policy to protect thèse Indians and their 
rights of property, and to teach them to abandon nomadic habits and 
become farmers, laborers, clerks, and business men. The United 
States may lawfully maintain suits in its own courts to prevent inter- 
férence with the means it adopts to exercise its powers of government 
and to carry into effect its policies. It may maintain such suits, al- 
though it has no pecuniary interest in the subject-matter thereof, for 
the purpose of protecting and enforcing its governmentai rights and 
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to aid in the exécution of its governmental policies. United States 
V. Thurston County, 143 Fed. 287, 289. 74 C. C. A. 425, 427 ; United 
States V. Flournov Live Stock & R. E. Co. (C. C.) 69 Fed. 886, 892, 
893, 894 : United' States v. Rickert, 188 U. S. 432, 443, 444, 23 Sup. 
Ct. 478, 47 L. Ed. 532 ; United States v. Allen, 179 Fed. 13, 103 C. 
C. A. 1 ; Wright v. United States, 196 Fed. 1007 ; Bowling v. United 
States, 191 Fed. 19. 111 C. C. A. 561; ilcKnight v. United States, 
130 Fed. 659, 664, 65 C. C. A. 37, 42. A more extended review of 
the authorities upon and discussion of this subject may be found in 
the opinion of this court in United States v. Gray, 201 Fed. 291, 119 
C. C. A. , which is filed herewith. 

The taking by the défendant of the personal property of the Indian, 
Towanta, from him by fraud without the consent of the Indian agent, 
under whose control, supervision, and management it had been placed 
for the purpose of protecting it against the fraud and rapacity of 
members of the defendant's race, was an infringement of the govern- 
mental rights of the U^nited States, a hindrance of the exécution of 
its governmental policy, and a wrongful seizure of the lawful means 
it was using to carry that policy into efïect. It was therefore a vvrong 
for the redress of which the United States had the capacity to sue. 
It may maintain an action for damages for the fraudulent taking of 
the Personal property of an Indian allottee, which is under the super- 
vision, control, and management of the Secretary of the Interior, or 
his subordinate, an Indian agent, and may hold the amount it recovers 
in trust for the Indians whose property bas been taken or injured, be- 
cause such suits are lawful aids to redress infringements oiÉ its gov- 
ernmental rights, obstructions to the exécution of its governmental 
policy, and interférence with the means it is using to carry that policy 
into effect. 

The judgment below must accordingly be reversed, and the case 
must be remanded to the District Court, with instructions to permit 
the défendant to answer and to take further proceedings in accord- 
ance with the views expressed in this opinion. 

It is so ordered 



MAMMOTH MINING CO. v. THOMAS. 

Circuit Court of Appeals, Eighth Circuit. October 21. 1912.) 

No. 3,C95. 

Appeal and Errok (§ 1048*)— Rtjling.s o.m Evidence— Préjudice. 

Where, in an action for in.iuries to a miner by tlie fall of a portion of 
the roof, a witness, in response to a proper (juestion not ol>.ieeted to, tes- 
tified fully as to tlie cliaracter of plaintiffs work and duties, and as to 
the place where he was required to work, défendant was iiot prejudicod 
by the courts allowance ol a leading question as to whether plaintiffi's 
duties compelled him to go into any part of the particular ehamber or 
winze, to which the witness' answer was not responsive. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4140- 
4145, 4151, 4158-4160; Dec. Dig. § 1048.*] 



•For otber cases see same toplc & i number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Master and Servant (§ 274*) — Injuries to Servant — Evidence. 

Where, in an action for injuries to a miner by the fall of a portion of 
the roof In an unprotected part of a ehamber, where plalntlfE kept a 
pall of driuking water, questions asked of a miner eitiployed in such 
cliamber as to whether witness knew wbere plaintifï kept bis water pall 
before the accident, wbich tlie witness answered that two days prior 
to the accident plaintift: kept it in the unguai'ded part of the ehamber, 
and as to whetlier tlie witnes.s had been ordered uot to go down tliere to 
get a drlnk, whlcli he answered in the négative, were not objectlonable 
as immaterlal ; it belng necessary for plalntiff to prove that he was in 
the place where he was injured lu the discharge of his duty as a servant 
of the mine company, pursuant to its direction. 

fEd. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
9.39-M9 ; Dec. Dlg. § 274.*] 

3. Master and Serva.nt (§ 232*) — Injuries to Servant— Dangekotjs Place. 

Where a miner was tempera rlly in au unprotected part of a ehamber, 
wlthout notice of danger, to get a needed drlnk frora his water pail, 
which he kept there in close proxlmity to his work, at the time he was 
injured by a fall of a portion of the roof, he did not thereby forfelt his 
right to the protection the discharge of his employer's duty would atîord. 

FEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
078-680 ; Dec. Dig. § 232.*] 

4. Wit.n-esses (§ 208*) — Cross-Examination — Scope. 

In an action for Injuries to a miner by a fall of a portion of the roof 
wliile he was in an unprotected portion of the ehamber to drlnk from liia 
water pail, a witness testitied for défendant on direct examination that 
plalntiff and he had placed a plank near the place where the latter was 
Injured, and that plalntiff took a water pail down tliere. On eross-exanv 
Inatiou he testilied wlthout objection that he never had a water pail. 
bnt inight hâve dranli from plaiutilï's pail, but did not do so on the 
day of the accident, that plaiotiff always had a water pail in the un- 
protected part of the ehamber, and that witness used to go dowii there 
to drlnk once or twlce a day. Hcld, that the witness' testlmony opened 
to cross-examination ail that lie knew concerning the use of the water 
pail, and the instructions of the employer, if any, regarding such use, 
and that a question whether witness had been ordered not to go to that 
place for a driiik was proper cross-examination. 

[Ed. Note. — For other cases, see AVitnesses, Cent. I">ig. §§ 931-948; Dec. 
Dig. § 268.*! 

5. Trial (§ 02*) — Réception of Evidence — Rebuttai,. 

A skip in a mine In which plalntiff was injured was operated by a 
System of signal bells. As part of plaintilfs main case, witueases had 
testilied that plaiutiff shoveled loose material into the skip from the 
lower part of the ehamber on the morning of tlie accident, just after 
he had cleaned out tbe winze. Défendant theu called the hoîst eugineer, 
who testilied that he knew by marks on the cable to what , point he 
lowered the skip, and that he did not lower it to the lower part of the 
ehamber on the morning of the accident. HeUh that plalntiff was en- 
tltled to show in rebuttai that, wlien witness sigualed for the skip to 
come down in the winze, it always stopped ^^'herever he wanted it to, 
and that the skip stopped at the lower part of the ehamber inimedtately 
after plalntiff hud cleaned up the bottoin of the winze. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 148-150; Dec. 
Dig. i 02.*] 

In Error to the Circuit Court of the United States for the District 
of Utah; John A. Marshall, Judge. 

Action by John R. Thomas against the Mammoth Mining Com- 
pany. Judgment for plaintift, and défendant brings error. Affirnied. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Hep'r Inde-xes 
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Dey, Hoppaugh & Fabian, of Sait Lake City, Utah, for plaïntiff in 
error. 

Hiram E. Booth, of Sait Lake City, Utah (E. O. Lee, Cari A. Bad- 
ger, Benjamin L. Rich and Dale H. Parke, ail of Sait Lake City, 
Utah, on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. Mr. Thomas, the plaintiff below, was 
employed by the Mammoth Mining Company to shovel loose material 
in its mine into a skip which a hoisting engine drew up to a higher 
level. The defendant's main shaft had been sunk to the 2,100-foot 
level. At the end of that level a winze or tunnel had been driven 
down, at an angle of about 45 degrees, a distance of about 120 feet, 
and at a point about 25 feet from the bottom of this winze a chamber 
about 15 feet high and 16 feet long had been stoped out on the right 
side of the winze. Planks had been placed on stulls in this chamber, 
so that a part of the upper portion of it above the stulls was a rea- 
sonably safe place for men to work, and Richard Bourquist, a miner, 
was at work in this part of the chamber, picking down the ore and 
waste material. 

That portion of the roof of this chamber that was not protected by 
thèse stulls was composed of such loose material that it was danger- 
ous for men to work under it, and this fact was known to the Min- 
ing Company ; but the plaintiff testified that he was not aware of it. 
Hugh McDonald was a miner at work about 25 feet below the cham- 
ber driving the winze. On the morning of January 13, 1910, Thomas 
shoveled the loose material at the bottom of the winzé into the skip 
for about an hour. Thereafter he performed like work in the upper 
part of the chamber, where Bourquist was engaged, and at about a 
quarter before 12 was in the lower and unprotected part of the cham- 
ber, on the line between the chamber and the winze, with his water 
pail, from which he had drank, when boulders and earth fell from 
the roof above and seriously injùred him. There was testimony tend- 
ing to show that he knew the dangerous condition of the roof above 
him, ànd that the shift boss had ordered him not to work in it ; but 
he testified that he had received no notice of any such danger, and 
that the shift boss had directed him to work in that chamber that 
day, when he had cleaned up the face of the winze and the upper part 
of the chamber where Bourquist was at work. He further testified 
that he had finished ail this work, and had gone down to the un- 
guarded part of the chamber to remove the loose material therefrom. 
Uppn this gênerai state of the évidence Thomas recovered a judgment 
for $5,000 against the Mining Company for its alleged failure to 
exercise reasonable care to provide him with a reasonably safe place 
in which to work, and counsel for the company contend that this 
judgment should be reversed on account of four alleged errors in the 
conduct of the trial below. 
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[1] The first coniplaint îs that the court overruled the objection 
that this question was leading: 

"Was the charaeter of his ftlie plaintifC's] work and liis dutles such that 
he was compelled to go into auy part, of the chaniber or whize?" 

But, concediiig that the ruling was erroneous, the record conclu- 
sively demonstrates that it did not préjudice, and could not bave prej- 
udiced, the Mining Company; for his answer to the question did not 
State whether or not the character of his duties and his work com- 
pelled him to go into the chamber or the winze, and subsequently, in 
response to such a proper question as, "What were the duties of Mr. 
Thomas?" to which no objections were made, the witness testified 
fully to the character of Thomas' work and duties, and to the places 
where he was required to perform them. 

[2, 3] The second and third errors specified are that the court over- 
ruled the objection that the évidence sought was immaterial, which 
was made to the question, "Do you know where he kept his [the plain- 
tifï's] water pail before the accident?" which Bourquist answered that 
two days before the accident he kept it in the unguarded part of the 
chamber, and that it overruled, on the ground that it was cross-ex- 
amination, the objection that the évidence sought was incompétent, 
and not within the issues made by the pleadings, which was made to 
the question, "Had you been ordered not to go down there and get 
a drink?" which Bourquist answered in the négative. It w^as material 
and necessary for the plaintiff to prove that he was in the place where 
he was injured in the discharge of his duty as a servant of the Min- 
ing Company pursuant to its direction; otherwise, he could not avail 
himself of the duty of his employer to use reasonable care to keep 
that place reasonably safe for him. If, however, he was temporarily 
in the unprotected part of the chamber, without notice of danger, 
to get a needed drink from his water pail, which he kept there in 
close proximity to his place of work, he did not thereby forfeit his 
right to the protection the discharge of his employer's duty would 
afford. The évidence of the place where he kept his water pail was 
therefore material, and there was no error in its admission. 

[4] Bourquist was a witness called by the Mining Company, and 
on his direct examination he testified that he and Thomas had placed 
a plank near the place where the latter was injured, that Thomas 
took the water bucket down there, and he did not know whether he 
placed it on the plank or not, but that he was accustomed to do so. 
On his cross-examination he testified without objection that he (Bour- 
quist) never had a water pail; that he might bave gone down where 
Thomas' water pail was to drink from it, but that he did not do so 
on the day of the accident ; that Thomas always had a water pail in 
the unprotected part of the chamber; that he took the pail with him 
to the bottom and worked up ; that two days before the accident he 
had his pail where he was injured; that he (Bourquist) used to go 
down there to get a drink once or twice a day, but that he had not 
been down on the day of the accident. This was the state of the évi- 
dence when Bourquist was asked by plaintiff's counsel if he had not 
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been ordered not to go down there to get a drink. The question was 
cross-examination, because the défendant had drawn from the witness 
the fact that he knew that Thomas was accustomed to keep his water 
pail at the place where he was injured. This testimony opened to 
cross-examination ail that Bourquist knew about the use of the water 
pail, and the instructions of the employer, if any, regarding that 
use. One of the main issues in the case was whether or not Thomas 
had been ordered not to work in and to keep ont of the unprotected 
part of this chamber, where the water pail was, and the évidence was 
undisputed that he and Bourquist worked together in the upper or 
protected part of the chamber, and used the water pail in the un- 
protected part thereof. In this state of the case, testimony in the 
cross-examination of Bourquist that he was not ordered not to go 
where the water pail was to get a drink was neither incompétent nor 
so far without the issues made by the pleadings as to be inadmissi- 
ble. 

[5] The fourth and last alleged error is that, over the objection 
that it was not proper rebuttal, the witness McDonald was permitted 
to testify that when he signaled for the skip to corne down in the, 
winze it had always stopped wherever they wanted it to stop. The 
skip was operated by a System of signais by means of bells, whereby 
the men in the mine notified Mr. Webb, who ran the hoisting engine 
above, when and where they respectively wanted the skip to stop. 
In the plaintiff's main case witn esses had testified that he shoveled 
the loose material into the skip from the lower part of the chamber 
on the morning of the accident, just after he had cleaned out the 
winze. To meet this testimony the défendant called Webb, who tes- 
tified that he knew by marks on the cable to what points he lowered 
the skip, and that he did not lower it to the lower part of the cham- 
ber on the morning of the accident. McDonald was then asked the 
challenged question on rebuttal, and his answer was followed by a 
répétition of his testimony in chief that the skip stopped at the lower 
part of the chamber immediately after Thomas had cleaned up the 
bottom of the winze. The answer to the question assailed was proper 
rebuttal of Webb's testimony. There was no error in the trial of this 
case, and the judgment must be affirmed. 

It is so ordered. 



FIELD LTNE (CARDIFF), Limited, v. SOUTH ATLANTIC S. S. LINB. 
(Circuit Court of Appeals, Fifth Circuit. December 3, 1912.) 

No. 2,358. 

1. ShIPPING (§ 62*) ChABTEBS— LlABILITY OF OWNER— CONFLICT BETWEKN 

BiLLs OF Lading and Chabteb Party. 

Where a cliarter party wliicli does not effect a démise of tlie vessel pro- 
vides tliat the master shall siign bills of lading when presented wlthout 
préjudice to the charter party, the owner is bound to a shipper by the 

•For other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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terms of a Mil of lading so signed, although tliey may be In conflict wltb 
those o£ the charter party. 

[Ed. Note.— For other cases, see Shipping, Cent. Die. §§ 257-269, 313- 
315, 317; Dec. Dig. § 62.*] 

2. Shippinq (i 62*)— Chabtebs — Rights of Parties. 

A charter party provided that the master should slgn bills of ladiug 
when presented "wlthout préjudice to this charter party." It was fur- 
ther stipulated, "Average (if any) in accordance wlth the Tork-Antweri> 
rules, 1890," and such rules provided that "no jettison of deck cargo shall 
be made good as gênerai average." The master, however, was required by 
the charterer to sign bills of lading for certain conslgnments of lumber cou- 
taining a provision that such rules should govern, "exceptlng that jetti- 
son of deck cargo (and freight thereon) for the common safety shall be 
allowable as gênerai average," and dld sign the same under protest. A 
part of the deck cargo covered by such bills of lading was jettisoned, and 
the sbipowner was subjected to loss in gênerai average, and, the other 
bills of lading contalning no such exception, it could not call on the other 
shippers to contribute. Beld that, while it was bound by such bills of 
lading as regarded the shippers, the rights of the parties to the charter 
were governed by its terms, and that it was entitled to recover Its loss 
from the charterer. 

[Ed. Note.— Por other cnses, see Shiiiphig, Cent. Dig. §§ 257-269, Z15- 
315, 317; r>ec. Dig. § 62.*] 

Appeal from the District Court of the United States for the South- 
ern District of Georgia; Wm. B. Sheppard, Judge. 

Suit in admiralty by the Field Line (Cardiff), Limited, against 
the South Atlantic Steamship Line. Decree for respondent, and 
libelant appeals. Reversed. 

Anton P. Wriglit and Walter C. Hartridge, both of Savannah, 
Ga., for appellant. 

Samuel B. Adams and A. Pratt Adams, both of Savannah, Ga., 
for appellee. 

Before PARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

SHELBY, Circuit Judge. Libel by the shipowner against the char- 
terer for an alleged breach of the contract of charter party. The 
charterer excepted to the libel, the exceptions were sustained, and the 
libel disrnissed. The libelant appeals, and assigns, with spécifications, 
that the District Court erred in sustaining the exceptions and dis- 
missing the libel. 

It is shown by the libel that the Field Line (Cardiff), Limited, the 
appellant, a British corporation, is the owner of the steamship Èast- 
field. The South Atlantic Steamship Line, the appellee, is a Gëôrgia 
corporation, engaged in the business of chartering vessels for the 
transportation of merchandise. On December 3, 1908, the appellant 
chartered its vessel to the appellee for a voyage from Tampa, Pen- 
sacola, or New Orléans to the United Kingdom, or to the continent 
between- Havre and Hamburg. The charter party provided that the 
captain of the vessel should sign bills of lading, when presented, 
"without préjudice to this charter party," and that he should report 
at the office of the charterer, or its agents, at the port of loading 

•For other cases see same topio & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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at least twice daily, at times designated by it for signing bills o£ 
lading, and it was stipulated as f ollows : 

"Average (if any) in accordance with the York-Antwerp rules, 1890" 

- — which ruies, it is alleged, provide that : 

"Xo jettison of deck cargo shall be made good as gênerai average." 

Article 3 of the charter party was to the effect that such goods only 
as the charterer or its agents may direct shall be received on board 
any part of the steamer. The bills of lading issued for the cargo 
were in accordance with the charter party, with the exception of 
three. Thèse three were issued to the Pensacola L,umber Company 
for lumber and timber, and contained thèse words : 

"General average payable according to York-Antwerp rules, 1890. exceptlng 
that jettison of deck cargo (aud freiglit thereon) for the common safety shall 
be allowàble as gênerai average." 

This provision is in direct conflict with the charter party, which, 
by référence to the York-Antwerp rules, 1890, provided that : 
"No jettison of deck cargo shall be made good as gênerai average." 

When thèse three bills were presented to the master of the vessel 
for his signature, he protested against signing them; but the char- 
terer's agent pointed out to the master that the charter party pro- 
vided that the bills of lading should be signed "without préjudice 
to this charter party," and insisted that the master should sign them. 
The .master then signed them. On the voyage which followed, 
heavy weather was encountered, and, to save the ship, cargo, and 
life, it became necessary to jettison part of the deck cargo, after 
which the vessel arrived safely at Rotterdam. The deck cargo, 
consisting of sawn pine legs, was loaded by the Pensacola Lumber 
Company, and was included in one of the bills of lading which was 
in conflict with the charter party, and which was signed by the mas- 
ter after protest. No part of the cargo was jettisoned, except part 
of the deck load, and because of the fact that the three bills of lading 
provided for the recovery in gênerai average of deck load jettisoned, 
the appellant, as ovi'ner of the ship, was compelled to proceed with 
the adjustment of gênerai average at Rotterdam, incurring expenses 
which are stated in the libel, and was also required) to pay for the jet- 
tisoned cargo. The payment for the jettisoned cargo was made to 
underwriters who had been subrogated to the rights of the owners 
of the cargo. The appellant, as shipowner, could not call on the 
Owners of the cargo not jettisoned for contribution, because their bills 
of lading were in conformity to the charter party. 

There is a prayer for a decree against the charterer, the appellee, 
for $3,861.95, the aggregate of the sums paid out by the appellant by 
reason of the facts alleged. 

The District Court sustained the exceptions to the libel generally, 
without référence to any particular ground of exception, and we pro- 
ceed to consider what we take to be the material questions raised by 
the controversy. 

It appears clearly from the allégations of the libel that the issu- 
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ance of the bills of lading in conflict with the terms of the cliarter 
party subjected the appellant to the loss which it sues to recover. 

Two gênerai questions are necessary to be considérée! in arriving 
at a conclusion as to whether or not the libel shows a cause of action : 
First, was the appellant, as ovvner of the ship, required by the bill of 
lading to pay for the deck cargo jettisoned? and, second, having paid 
for it, db the facts alleged show a breach of the charter party by 
the charterer which makes it liable to the shipowner for the amount 
so paid ? 

[1] The charter party provided that the captain should sign the 
bills of lading when presented to him. There was no démise of the 
vessel; the master and the crew remained in possession; the owner, 
by the charter party, only let the vessel for the purpose of carrying 
a cargo to be furnished or procured by the charterer. There bas 
been much controversy in such cases as to whether the authority 
of the master to sign the bills of lading is on behalf of the charterer 
or the owner (Carver's Carriage by Sea f3d Ed.] § 154); but it seems 
that hère this question is not material, if the altered state of the nias- 
ter's authority wiU not afifect the liability of the owner. The charter 
party permitting the master and crew to remain in control of the ves- 
sel, the master continued to be the représentative of the shipowner ; 
and the meaning of the stipulation that the master shall sign the bills 
of lading is that the shipowner shall, through the master, contract 
with shippers for the charterer's benefit. It would seem to follow 
that the shipowner in such cases is bound by the bill of lading, al- 
though it may in terms differ from the charter party. In Sandernan 
V. Scurr, 2 Q. B. 86, 97, it is said : 

'■^ye thiiik tluit uiitil the faet tluit tlifi msister's aiitliority lias boen put an 
end to is l>rouf,'lit to tlie kiiowledge of a shipper of goods, the latter lias a riirlit 
to look to tlie owni'i' as the principal with wlioiii his contract has been niade." 

The English cases bearing on this question are reviewed by Carver, 
and he concludes from them that the bill of lading in a case like this 
is a contract with the shipowner, and that the master should he re- 
garded as having made it on the owner's behalf and not on behalf of 
the charterer; that the provision in the charter party that the master 
shall sign bills of lading is not a mère authority to him to do so, but 
an agreement that he shall do so, for a breach of which the owner is 
liable. Carver's Carriage by Sea (3d Ed.) §§ 155, 157. In Schooner 
Freeman, etc., v. Buckingham et al., 18 FIow. 182, 189 (15 E. Ed. 
341), Mr. Justice Curtis makes an observation that indicates that 
the admiralty law of this country is the same. Speaking for the 
court, he says: 

"We are of opinion that, under onr adniir;Uty law, eontracts of affreisht- 
uient, entered iuto wltli the master, in good faitli, and witliin the seope of his 
apparent authorit,v as master, blnd the vessel to the merchaiidise for the per- 
formance of such contracts. wliolly irrespective of the owuership of the vessel, 
and wliether the master be the agent of tlie gênerai or the spécial owner." 

In The Alert, 61 Fed. 113, 9 C. C. A. 390, it is held that even 
where a ship is chartered, so that the charterer is deenied the spécial 
owner, the ship is not freed from liability on the contracts of af- 
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freightment received from the agent of the ship. In Purvis v. 
Titîino, 1 Brev. (S. C.) 259, 2 Am. Dec. 664, it is hekl that the master 
is the agent of the owner, who is hable for his defaults, although 
the whole vessel is chartered, unless the charterer engage the master 
and seamen. In Robinson v. Holst & Weber, 96 Ga. 19, it is held 
that where the owner of a ship, who has chartered out the hold, re- 
tains control of the navigation of the vessel, and bills of lading for 
goods consigned therein, which themselves contain the contract of 
afïreightment, are issued by the master at the instance of the char- 
terer to consignors, the owner is bound directly to the consignors for 
the performance of the contract of afïreightment as contained in 
the bills of lading, and the consignors are not afïected by provisions of 
the charter party inconsistent with such contract. 

We are of the opinion that the appellant, the owner of the vessel, 
was legally bound by the stipulations of the three bills of lading issued 
to the Pensacola Lumber Company, although the bills were in con- 
flict with the charter party. The shipowner was therefore obligated 
to pay to the owners of the jettisoned cargo, or to those subrogated 
to their rights, the amount of their loss. 

[2] Having paid it, can the shipowner, the appellant, recover the 
amount from the charterer, the appellee? 

The contract of charter party was duly executed by the owner of 
the vessel and the charterer through their authorized agents. The con- 
tract is mutual, imposing obligations upon each of the parties. It 
is elementary that either party who commits a breach of such a con- 
tract is liable to the other for at least actual damages. There was an 
express stipulation: 

"Average (if any) in accordance with the York-Antwerp rules, 1890." 

The rules ref erred to provided that : 

"Xo jettlson of deek cargo shall be made good as gênerai average." 

Such goods only as the charter party directed were to be received 
on the vessel. The charterer was to présent to the master the bills 
of lading for his signature. Clearly, the charterer was not authorized 
or expected to présent and procure the signing of bills of lading not 
in conformity to the charter party and that increased beyond its terms 
the liability of the owners. It did présent such bills, and procured 
the signature of the master to them against his protest. It is con- 
tended that. as the charter party provided that the bills of lading were 
to be signed "v,-ithout préjudice to this charter party," the bills would 
not be binding on the owners, or at least that the action of the char- 
terer constituted no breach of the charter party. 

In Turner et al. v. Haji Goolam Mahomed Azam [1904] A. C. 
826, 91 Law T. Rep. 216, 219, it is held that the words "without 
préjudice to this charter" mean that the rights of the shipowners 
against the charterers, and vice versa, are to be preserved; that it is 
a term of the contract between the charterers and the shipowners, 
meaning that, notwithstanding any engagements made by the bills of 
lading, the charter party shall remain unaltered. To the same efïect 
201 F.— 20 
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is Plansen v. Harrold Brothers, 1 Q. B. (1894) 612, 619. This view is 
clearly recognized by the Suprême Court as correct in Crossman v. 
Burrill, 179 U. S. 100, 108, 21 Sup. Ct. 38, 41 (45 L. Ed. 106) where 
it is said: 

"The provision of tlie cliarter pnrty wbicli reqnires 'the bllls o£ iading to 
he signed as pveseiited, wlthout préjudice to this charter,' while it obliges the 
laaster to sign bills of ladiiig iipoii request of the charterers, does not mean 
liiat the bills of ladiiig, or the eonf<iguee holding theui, shall be subject to 
ail the provisions of the charter, bnt only that the obligations of the charterers 
1o the ship and her owners are not to be affected by the bill of Iading so 
siened." 

The case of Krûger & Co. v. Moel Tryfan Ship Company [1907] 
A. C. 272, 97 Law T. Rep. 143, decided by the House of Lords, is 
an authority directly in point. The charter party in that case con- 
tained the clause that the master was to sign bills of Iading "without 
préjudice to the charter party." He signed bills in conflict with the 
charter party which subjected the shipowners to loss. The owners 
sued the charterers for breach of duty, and it was held that the char- 
terers had committed a breach of contract in presenting for signature 
bills of Iading which imposed a greater liabihty on the shipowners 
than that imposed by the charter party, and that they were liable 
to indemnify the shipowners for the loss which they had incurred. 
The doctrine of thèse cases has been approved, in eft'ect, by the déci- 
sion of this court in Kennedy v. Weston & Company, 136 Fed. 166, 
69 C. C. A. 78, where it is held, Pardee, Circuit Judge, delivering 
the opinion of the court, that arf action for damages lies by the owner 
against the charterer who procures from the master, over his protest, 
a bill of Iading which conflicts with the charter party, by which the 
owner is subjected to loss. 

We are of the opinion that, on the facts alleged, the appellant has 
a cause of action against the appellee, and that the District Court 
erred in dismissing the libel. 

Reversed. 



STllAT'S et al. v. AMEMCAN PTJBLISHERS' ASS'N et al. 
(Circuit Court of Appeals, Second Circuit. December 9, 1912.) 

No. 63. 

1. PlEADINa (§ .^05*) PeOFEKT — JUDGMENX. 

By the profert of the judguient in a cause in the state court, made by 
the answer pleadlng it as res jndicata, the record of such cause becomes 
part of the pleadlng, so that the court may, and is hound to, Inspect it 
as such ; it not lieiug required to be annexed as an exhibit to the answer, 
and testiniony or atiidavits not being necessary. 

[Ed. Note. — For other cases, see Pleadlng, Cent. Dlg. §§ 910-917; Dec. 
Dig. § 305.*] 

2. JUDGMENT (§ 714*) — IlES JUDICATA IdENTITT OF SUBJEOT-MaTTEE. 

The combination complalned of is not a new one, or différent froni that 
complained of in a former suit, judginent in vi^hich Is pleaded as res judl- 

*For other cases see sarae toplc &. § NUiiBER in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



STBAUS V. AMERICAN PUBLISHEES' ASS'N 307 

cata, because after such suit défendants modified It by eliminating part 
of Its scope. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1240, 1242, 
1243 ; Dec. Dig. § 714.*] 

3. Judgment (§ 663*) — Res Judicata — Pendenct of Appeal. 

Pendency of an appeal froin a judgment does net interfère with Ifcs 
opération as rcs judicata. 

[Kd. Note. — For other cases, see Judgment, Cent. Dig. § 1174; Dec. 
Dig. § 603.*] 

4. JuDCMEKT (§ 828*) — Res Judicata — Matters Concluded. 

ïhe same matters belng coiuplalned of in a suit in tlie state court and 
a subséquent one in tlie fédéral court, the fact that the judgment in the 
state court depended on the state statutes, and that the coniplaint in the 
second suit is founded on the fédéral statute, which is not within the ju- 
rlsdiction of the state court, is immaterial as regards the judgment being 
res judicata. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. I 828.* 

Conclusiveness of judgment as between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. 0. A. 478; 
Union & Planters' Bank v. City of Memphis, 49 C. C. A. 468.] 

5. Judgment (§ 660*) — Res Judicata — Eeeoneous Judgment. 

The question involved being one the court was compétent to décide, the 
fact that it may hâve decided erroneously is immaterial as regards its 
judgment being res judicata. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1171; Dec. 
Dig. § 660.*] 

6. Judgment (§ 701*) — Res Judicata — Parties — Pbivies. 

The judgment in a suit against corporations and an association is noue 
the less res judicata because of the addition as parties to the second suit 
of pérsons who were offlcers of the association at its organizatlon, and 
members and offlcers of the corporations, and took part in organizing the 
combinations complained of, and were included in the injunction issued 
In the flrst suit; they being privy thereto. 

[Ed; Note.— For other cases, see Judgment, Cent. Dig. § 1226; Dec. 
Dig. § 701.*] 

7. Judgment (§ 590*) — Res Judicata — Ideniity of Issues. 

That the second suit seeks damages for a longer period than the flrst 
is immaterial as regards the judgment in the flrst being res judicata ; 
the thihg àdjùdicated being that plaintiff could recover no damages for 
the comblnation complained of, wliatever its period. 

[Eil'Note. — For other cases, see Judgment, Cent. Dig. §§ 1035, 1063, 
1064,1102-1106; Dec. Dig. § 590.*] 

In Error to the Circuit Court of the United States for the South- 
ern District bf New York; E. Henry Lacombe, Judge. 

Action by Isidor Straus and others against the American Pub- 
lishérs' Association and . others. Défendants had judgment on the 
pleadingSj and plaintiffs bring error. Affirmed. 

See, also, 178 Fed. 586. 

Wi'se & Séligsberg, of New York City ÇÉ. E. Wise and Wallace 
Macfa'rlahe.'both of New York City, of counsel), for plaintifïs in 
erron '■; '■-■■•'■ ^ ' ' 

S. H; Olîn/of New York City, for défendants in error,' 
Eefore ÇQXE, WARP, and NOYES, Circuit Judfees. 

•For other çaaes see saine topie & § ndmjbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. October 1, 1909, the plaintifïs began tbis 
action at law to recover treble damages against the défendants under 
the fédéral anti-trust law of July 2, 1890. The complaint allèges that 
the défendants, publishers of books, combined to organize a member- 
ship corporation under the laws of New York called the American 
Publishers' Association, of which they were members and which in- 
cluded a majority of the publishers in the United States, and of 
which the other défendants were the directors for the first year and 
also officers or directors of défendant corporations ; that the purpose 
of the association was to maintain the retail price of copyrighted 
books and was to be effected by an agreement of the publishers to sell 
their books, copyrighted or uncopyrighted, only to such dealers as 
would maintain the net retail price of the copyrighted books ; that 
in further prosecution of the combination the défendants aided the or- 
ganization of a voluntary unincorporated association to co-operate 
witli the Publishers' Association, called the American Booksellers' 
Association, which included a majority of the booksellers of the 
United States; that the purpose of this organization was to bring 
about an agreement between the booksellers to maintain the retail 
price of the publishers' copyrighted books by refusing to sell the 
books, copyrighted or uncopyrighted, of any publisher who declined 
to support the combination, and by refusing to sell any books at less 
than the usual retail price to any bookseller who eut the retail price 
of the publishers' copyrighted books ; that thèse combinations went 
into opération May 1, 1901, and hâve been continued ever since, con- 
trary to the provisions of the anti-trust law of July 2, 1890, except 
that in about the month of March, 1904, the Court of Appeals of the 
State of New York (177 N. Y. 473, 69 N. E. 1107, 64 L. R. A. 701, 
101 Am. St. Rep. 819), in an action brought against the défendants 
herein and others, kaving declared the foregoing agreements unlawful 
so far as uncopyrighted books were concemed, the Publishers' As- 
sociation and Booksellers' Association modified the said agreements so 
as to exclude uncopyrighted books, but continued the same illégal 
combination and conduct in respect to copyrighted books ; that be- 
cause the plaintifîfs refused to conform to the régulations of thèse 
combinations they were put on a cut-ofif list, their business followed up 
by détectives, and their supply of books eut off, to their damage in 
the sum of $125,000. 

The answer of the défendants contained, among other things, a sep- 
arate défense to the efïect that the plaintifïs had brought an action 
in equity in the Suprême Court of the state of New York, December 
3, 1902, against them (except défendants Scribner, Scott, Britt, Put- 
nam, Harvey, and Appleton, who were trustées and officers of certain 
of the défendants) for the same cause of action in which the défend- 
ants (except the défendants aforesaid) appeared, and in which it was 
so proceeded that the said agreements were held invalid as to uncopy- 
righted books andi valid as to copyrighted books, and an interlocutory 
judgment was entered May 20, 1909, restraining the défendants f rom 
interfering in any way with the purchase by the plaintifïs of uncopy- 
righted books, and directing the plaintifïs' damages to be ascertained 
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by a référée, which judgment was on appeal affirmed by the Appellate 
Division and by the Court of Appeals. The référée having subse- 
quently ascertained the damages, final judgment was entered on his 
report for $3,675.60 damages and costs, from which judgment the 
plaintifïs appealed to the Court of Appeals, which affirmed the same. 
Thereupon they took a writ of error to the final judgment of the 
Suprême Court of New York, which is now pending in the Suprême 
Court of the United States. The said judgment was pleaded as res 
adjudicata of ail the matters complained of, and profert of the same 
was made. 

The plaintifïs replied to this défense that the judgment in the state 
court was not res adjudicata, and that the cause of action was not the 
same as that in the action in the state court, because damages in 
respect to copyrighted books was excluded in the latter action, because 
the présent action was founded on the fédéral statute, under which the 
state court had no jurisdiction, because there were additional parties 
in this action, and because différent periods of time were covered. 

The défendants having moved for judgment on the pleadings, La- 
combe, Circuit Judge, granted the motion and dismissed the complaint. 

[1,2] The first contention of the plaintifïs in error is that the 
record of the cause in the state court should not bave been inspected 
by the Circuit Judge, because it was not annexed as an exhibit to 
the answer. This is a very technical objection, especially in view of 
the fact that the action was referred to by the plaintifïs themselves 
in their complaint. It would prove a cumbersome practice to load such 
records upon pleadings. By the profert the record became a part of 
the pleading and the court was bound to inspect it as such. That is 
the practice in this circuit (Bogart v. Hinds [C. C] 25 Fed. 484); 
and there is abundant authority elsewhere (American Bell Tel. Co. v. 
Southern Tel. Co. [C. C] 34 Fed. 803; Dickerson v. Greene [C. C] 
53 Fed. 247; Germain v. Wilgus, 67 Fed. 597, 14 C. C. A. 561; 
Heaton v. Schlochtmeyer [C. C] 69 Fed. 592). No testimony or affi- 
davits were necessary. The pleadings show that the agreements and 
conduct complained of in the action in the state court are exactly 
the same as those complained of in this action, except that, as the 
plaintifïs themselves bave alleged in the complaint, the agreements 
hâve been modified since the décision in the Court of Appeals in 
one particular, viz., so as to confine them entirely to copyrighted 
books. The combination after this modification was in no sensé a 
new combination. 

Reliance is also placed upon the refusai of the Suprême Court in 
Pacific Railroad of Missouri v. Missouri Pacific Railway, 111 U. S. 
505, 4 Sup. Ct. 583, 28 L. Ed. 498, to consider the record of a case 
referred to in the bill. That was a demurrer to the bill, and the 
Suprême Court said the record of the case mentioned could not be 
considered, because it was not certified to the Suprême Court as part 
of the record in the Circuit Court. In this case, however, the tran- 
script of the record of the cause in the state court on writ of error 
to the Suprême Court of the United States is a part of the record 
and contains the judgment roll of the state court, stipulated by the 
parties to be correct and certification waived. 
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[3] The point îs also made that the jiidgment was not res adjudi- 
cata because of the appeal pending to the United States Suprême 
Court. This fact does not suspend the opération of the judgment as 
an estoppel, Parkhurst v. Berdell, 110 N. Y. 386, 18 N. E. 123, 6 Am. 
St. Rep. 384; Deposit Bank v. Frankfort, 191 U. S. 499, 510, 24 Sup. 
Ct. 154, 48 L. Ed. 276; Freeman on Judgments, ■§ 328. 

[4, 6] The fact that the judgment in the state court depended upon 
the State statutes and that the complaint in this case is foundedi on 
the fédéral statute, which is not within the jurisdiction of the state 
court, makes no différence. The plaintiffs, having the option to go 
into either court, chose the state court, and their claim, having been 
there adjudicated, cannot be presented the second time to any other 
court. Clabaugh v. Southern Wholesale Grocers Association (C. C.) 
181 Fed. 706. It may be admitted that the state court erroneously 
held. in view of the subséquent décision of the Suprême Court in 
Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 
L. Ed. 1086, that the agreements complained of were valid so far 
as copyrighted books were concerned, and that therefore as a mat- 
ter of law the plaintiffs could not recover damages in respect to 
them at any time. Still this question was actually involved in the 
cause before the state court, which was compétent to décide it. 
Having donc so, its judgment is binding in any subséquent action 
between the same parties for ail time. Cromwell v. Sac County, 
94 U. S. 351, 24 L. Ed. 195. If the plaintiffs are entitled to any 
relief, they can obtain it only in the original action. 

[6] The judgment in the state court is not prevented from being 
a bar because of the addiitional parties in this court. They were 
officers of the Publishers' Association at its organization, were mem- 
bers and officers of the défendant corporations, took an active part 
in orgatii?ing the combinations complained of, were included in the 
injunctiOn issued in the state court action, and were so stated to be in 
the complaint in this court. They must be regarded as privy to 
that action. 

[7] The fact that évidence of damages in this action may cover a 
longer period of time than was covered by the action in the state 
court is immater ial. The thing that was adjudicated between the par- 
ties in the ètate court was that the plaintiffs could recover no damages 
in respect to copyrighted books at ail, be the period of the combina- 
tion long^or short. 

The decree is affirmed. 



FARLESS et al. V. MOKEHEAD et al. , 

!(Circtilt Court of Appeals, Sixth Circuit. December 13, 1912.) 

''■■'■ ' ' ■ No. 2,205. 

1, Judgment (§ 2-15*) — Parties— Effeot of Ebboneous Description of Plain- 
tiffs AS PAKTNEBS. .- ' 

■ Utideir the Jiberal rule of pleading prevailiiig in Ohio (Rev. gt^OMo 1908, 
•|§.5082y 5096, 5114, 5115), the fact that plaiutifCs erroneously desctibe 

•For ofliér caêés de& same topio ^ § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes, 
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theinselves as partners will not bar their recovery In tlie riglit of any 
Joint Interest wliich they may hâve ; an amendment in sucli case being a 
niatter of course. 

[Ed. Note.— For other cases, see Judgment, Cent. Dlg. § 431 ; Dec. Dig. 

i 245.*] 

2. GAiriNo f§ 44*) — Actiok to Recovek Money Lost throtjgh Bucket Shop— 
Oiiio Statute. 

Défendants condueted a bucket shop in Ohio, with branches in charge 
of agents iu tliat and other states. Such agents were without power to 
close deals with customers, but received margins and subniitted the pro- 
posed deal to défendants in Ohio for acceptance or rejection, and, If ac- 
cepted, deiMsited the margins in a local bank accouut kept by défendants, 
from which they were later transmitted to Ohio. Ueld that, under Rev. 
St. Ohio 1908, § 4270, which provides that if any person, by piaying at 
any game or by means of any bet or wager, loses to any other person any 
sum of money or other thing of value, and pays the loss to the winner. 
he may recover the same back, a customer in Kentucky, who made deals 
throngh an agent in Indiana whereby he lost money, which he paid, could 
maintain an action in Ohio to recover the same back from défendants. 

FEd. Note. — For other cases, see Gaming. Cent. Dig. § 90; Dec. Dlg. 
5 44.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio; Albert C. Thompson, Judge. 

Action at law by WiUiam H. Farless and another against B. H. 
Morehead and others. Judgment for défendants, and plaintiffs bring 
error. Reversed. 

The court below, at the close of plaintifE's testimony, directed a verdict for 
défendants ; hence, we must consider as the facts the best case for plalutilïs 
which thelr testimony tended to prove. It Is this: Plaintiffs lived In Hen- 
derson, Ky. Défendants lived iu Cincinnati, and there condueted a bucket 
shop, haviug branches or agencies scattered over Ohio and other states. Gavitt 
was conducting, in Evansville, Ind., a business as a "broker" ; but this was, 
really, one of défendants' branches. Plaintiffs, persuaded thereto by Gavitt, 
who told them that he was representing défendants, decided to go in together 
in some "stock deals" for the purpose of buying and selling on margins through 
Gavitt and défendants. AU parties understood that no stock was to be in f act 
purchased and received, that plaintiffs were only to put up and maintain re- 
quired margins, that settlements were to be made only on market différences, 
and that the transactions were to be really wagers or bets on the fluctuations 
of the market. The course of business was that plaintiffs, usually by téléphone 
from across the river at Henderson, but sometimes orally acro.ss his counter, 
instructed Gavitt to buy or sell certain stock at a certain priée, and malled or 
dellvered to him their check for the margin ; that Gavitt, who had from de- 
fendants no authority to close such deals, but only to recelve and transmit to 
défendants offers thereof, wonld at once conimunicate with défendants, in Cin- 
cinnati, over their private wire from his office, and défendants would either 
accept or reject. If they accepted, Gavitt would mail or deliver to plaintlfïs 
a bought or sold note in the forni of a mémorandum that "M. & Co." had 
bought or sold for "R. & F." a specifled stock at a speeified price. The record 
does not indicate any rejection of any of plaintiffs' deals, or what the course of 
practiee would hâve been in such event. If the market went against plaintiffs, 
Gavitt telephoued them that they must put up more margins, whereupon they 
either mailed their check or dropped ont Défendants maintalned a bank ac- 
count in Evansville, and in this account Gavitt every day deposlted to theii- 
crédit the net receipts of their business through liim for the day before; or. 
if there was a net loss, they authorized its paynient to him eut of this account. 
Tlie net money so coniing into this bank account, whether kept, as it was at 

•For other cases see same topic & § numbkb in Dec. l' Am. Dlgs. 1907 to date, & Rep'r Ittdex»» 
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Jirst, in tlieir owii iiaïue, or, as tt was later, in u duininy name, tliey from 
tinie to tliiie caused to l)e transniitted to tlieiv seinn-al accouut in a Cincinnati 
bimk. 

Plaintiiïs met witli souie successes, but more losses, and aftev an expérience 
of eislit nioiiths tliey fomid tlieir net loss to lie alioat .S(),500. Tliereupon tliey 
brouglit tliis action in tlie eonrt lielow. In tlio iietition tliey describe theni- 
selves as a partnership, aiid tliey l.iase tlieir claini n]ion an Olilo statiite },ter- 
mittlug recovery of a snni lost in piiuins- Tlie case came to trial before tbi; 
late Jndge Xhonipson and a jury, witli tlie resuit above stated; and plaintiffs 
lii-ing error. 

H. M. Roberts, of Cleveland, Ohio, and T. B. Paxton, Jr., of Cin- 
cinnati, Ohio, for plaintiffs in error. 

F. W. Cottle. of Cincinnati, Ohio. for défendants in error. 

Before KNAPPEN and DENISON, Circuit Jtidges, and SAN- 
FORD, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). The 
court below based its direction upon two grounds : First, that no hiw- 
ful partnership couki exist for the ptirpose for which plaintiffs asso- 
eiated themselves, and that no such partnership as theirs could main- 
tain any suit; second, that the évidence did not show money lost and 
paid in Ohio, on a wager niade in Ohio, but rather that the wager 
was made and the money lost and paid in Indiana, and hence that the 
Ohio statute was not effective. 

[1] It is true that the plaintiffs describe themselves as a partnership, 
and it is equally true that the law will not recognize and give full 
efïect to a partnership formed to engage in gambling; but we think 
that neither of thèse facts is controlling hère. The existence of a tech- 
nical partnership, with any of its spécial, légal attributes, is not in- 
volved. The fact that plaintiffs are so described in their petiton would 
not, under the libéral rules of pleading prevailing in Ohio, bar their 
recovery in the right of any joint interest which they might hâve. 
R. S. §§ 5082, 5096, 5114, 5115; F. & P. M. R. v. McPherson (C. 
C. A. 6) 105 Fed. 210, 211, 44 C. C. A. 449. It is immaterial for the 
purpose of this case whether the niutual agency, the right of sur- 
vivorship control and the other peculiarities of a partnership did or 
did not exist. Joint enterprises which are not partnerships are well 
known; and if plaintiffs, with a joint interest, niisdescribe themselves 
as partners, an amendment would be a matter of course; and, if the 
peculiar partnership character of the relationship is not material, no 
préjudice can corne from the mistaken description. The statute, as 
quoted below, applies to "any person" who bas paid money lost in 
this way. The Ohio statutes hâve a gênerai provision that words in 
the singular include the plural (R. S. § 4947) ; and it would be frit- 
tering away this statute to say that it applied to one person who wcnt 
in alone, and not to two persons who went in together and iningled 
their funds, even if the mingling went so far that the identity of the 
funds was lost and that each had only a fractional interest in the 
net resuit. Cases like Jackson v. Brick Association, 53 Ohio St. 303, 
4-1 N. E. 257, 35 L. R. A. 287, 53 Am. St. Rep. 638, which deny re- 
lief to a partnership engaged in illégal business, dépend on the same 
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rule which would deny relief to the loser in a wager; but that rule 
is abolished by this statute. The abolition is not limited to the case 
of a sole loser. 

[2] To consider the other question involved, a quotation of the en- 
tire statute is necessary. It is as follows: 

"R. S. Ohio, § 4270. If any person, by playlng at any game, or by means 
of any bet or wager, loses to auy other person any sum of money or other 
thiag of value, and pays or dellvers the same, or any part thereof, to the win- 
ner, the person who loses and pays or dellvers may, at any time withln six 
months next after such loss and payment or delivery, sue for and recover the 
money or thing of value so lost and paid or dellvered, or any part thereof, 
from the wlnner thereof, vs^lth costs of suit, by civil actioa founded on this 
chapter, before any court of compétent jurisdlction." 

It will be noticed that the statute contemplâtes, as conditions précè- 
dent to a recovery, three things: The making of a bet, the losing of 
money thereby, and the payment of such loss. The case bas been ar- 
gued as though the statute, on its face, provided that one or two or 
three of thèse things must hâve been donc in Ohio, in order that this 
action should be maintainable ; but it carries no such express condi- 
tion. Such limitation can be found only by reading it into the law 
through the opération of the familiar rule that a statute does not bave 
extraterritorial efïect (Endlich on Interprétation of Statutes, § 169; 
Shaw V. Railway [C. _C. A. 6] 173 Fed. 746, 752, 97 C. C. A. 520) ; 
and the problem hère is whether plaintifïs can recover without giving 
to the statute a territorial effect either beyond the power or beyond the 
presumed intent of the Législature. If the language of a statute is 
broad enough to cover a particular transaction, we suppose that wheth- 
er the Législature had powrer to reach that transaction and whether 
it intended to do so may be distinct questions. The presumption of 
nonintent would seem to follow from a lack of power, but it is not 
necessarily true, conversely, that, from power, intent is presumed. So 
both power and intent should be examined. 

It is an established rule that a statute of one state cannot create, 
from acts donc and completed in another state, between persons in 
that other state, a cause of action otherwise nonexisting; nor can it 
take away a cause of action duly arising and existing in the state 
where the actors were and the acts were donc. To do either would 
be a taking of property. Steamboat Ohio v. Stunt, 10 Ohio St. 582, 
587. 

While this is the rule, it might not apply, in its broadest aspects, 
to the question of power we are now considering, even if nothing had 
been done in Ohio in the course of the gaming or the payment, and 
it appeared only that défendant was found in Ohio with the money 
chère in his possession and was there sued. It may well be the Lég- 
islature of Ohio would bave power to provide that one of its citizens 
vvho had gone outside of the state and procured money or property 
by means which were unlawful in Ohio, and presumably unlawful at 
the place of occurrence, should be liable, in the courts of Ohio, to 
return the money or property so wrongfully acquired; but, however 
this may be, we think it at least must be true that the power extends 
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to a transaction where a défendant vvas in Ohio at the time of mak- 
ing the wager, in Ohio gave the sanction without which it could not 
hâve been closed, from Ohio directed the temporary receipt and cus- 
tody of the money, and to Ohio, a Httle later, brought the money — 
in short, where the whole wager and the payment of the loss thereon 
constituted only an incident appartenant to the gênerai business car- 
ried on by défendants within the state. We think we may well dis- 
miss without further considération the power of the Ohio Législature 
to pass an act which would permit a recovery in this case, and say 
that such power is clear. 

What, then, is the fair and reasonable conclusion as to the intent 
of the Législature, to be drawn from the statute itself, from other 
statutes, and from common knowledge regarding the subject-matter? 
The acts hère involved being perfectly described by the broad lan- 
guage of the statute, should we présume that the Législature did not 
intend to reach such acts because it would be conscious of its terri- 
torial limitations, or because it would not concern itself with acts done 
in other states, or for any other reason? As bearing on this question; 
of intent, we must first observe that the statute does not, in the broad- 
est sensé of the tcrm, crcatc any cause of action (as was created in 
favor of a stranger in the statutory application sought in Jacob v. 
Clark, 115 Ky. 255. 72 S. W. 1095). One who wins a bet, andpur- 
suant to the bet receives money or property, does not get an inde- 
feasible title ; if the loser can do so peaceably, he may retake the 
money or property. and bis title would be good. The money paid un- 
der such a bet liaving been paid without considération, the loser could 
(except for the rule of public policy which forbids a remedy) main- 
tain an action for money had and received. The only thing prevent- 
ing such prosec\]tion is the obstacle created by the légal rule that the 
law will not listen to a plaintifï in such a plight; so in one sensé, 
and a very fair sensé, a statute like that under considération does not 
create any nonexistent property right. It removes an obstacle to 
the assertion of a right. ]n efïect (and even giving it a construction 
broader than we adopt in this case) the statute only says to citizens 
of Ohio : "When you are sued in the courts of this state to recover 
money you bave wrongfully received, the fact that you won it by 
gaming.shall no longer be a good défense." 

Thèse considérations are of force in determining the intent. They 
tcMl to conyince that there is nothing unnatural or abnormal in sup- 
posing that the Législature intended at lea.st to reach a situation likc 
that shown by the record. 

It is quite true that the Ohio Législature should probably be pre- 
sumed not to be primarily intere.sted in the doings of the plaintifïs, 
in Kentucky, or of Gavitt, in Indiana; but this does not mean that 
it had no concern with what défendants were doing in and from Ohio, 
just because they were thereby reaching, through Indiana, into Ken- 
tucky. It had a legitimate interest in preventing gambling in OHio; 
and \vhether or not an express provision that a plaintifï, living in an- 
olhèr stàte, who had wagered and lost money at a gambling estab- 
lishment in that state, which was a branch of the main gambling es- 
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tablishment located in Ohio, might bring a suit in Oliio and recover 
his money, should be thought to be fairly pertinent to the suppression 
of gambling in Ohio, we need net décide, because, as above pointed 
■eut, tliis case does not go so far. 

We may lay aside ail questions of nicety as to which state would 
bave been the place of contract, if the contract had been one cogniza- 
ble by the law, and we may assume that Gavitt was défendants' agent 
for the transmission of the acceptance, and that the acceptance was 
not complète until Gavitt, in Indiana, delivered the bought or sold 
note ; and it still remains true that the personal act of acceptance by 
défendants took place in Ohio, and that this was an indispensable step 
in the completion of the wager. Without it, the transaction would 
bave stopped at that point, and could not bave been consummated. 
Further, as noticed in discussing the question of power, the things 
done outside of Ohio were only incidental to the main business car- 
ried on within the state. There seems to be no reason why the Lég- 
islature would not hâve intended to direct this blow at this précise 
situation, if its attention had been specially called thereto. No doubt 
it has used apt words to include this resuit; and we hold that it 
bas accomplished this resuit. 

We find confirmation of this législative policy in other sections of 
the statute (86 Ohio Laws, 12-14), which, though later in date than 
section 4270, hâve been re-enacted with it in the présent General Code 
(sections 5965, 1371-1380), and seem to be part of a continuing and 
gênerai policy. Thèse other sections provide fine and imprisonment 
for one who keeps a bucket shop, or who, from such bucket shop, 
transmits by wire to a nonresident of the state information concern- 
ing a bucket shop deal. The penalties are imposed even upon certain 
nonresidents who cause a violation of the act within the state. It is 
declared, also, that the offense is completed by the mère ofifer to sell 
or buy, whether accepted or not, and may consist solely in keeping a 
place for making or ofïering to make wagering contracts, "whether 
such contract is to be performed within or without this state." Thèse 
provisions clearly indicate that the state of Ohio does not exclude from 
its field of régulation ail wagers not wholly made or completed within 
this state. 

There is another considération. We should not unnecessarily pré- 
sume an intent and adopt a resulting construction which make a stat- 
ute largely inefïective, because easy to évade. If a défendant carry- 
ing on, in Ohio, such a business as iiere appears, and accumulating 
at its head office money won by gaming, and maintaining a System 
of branches or feeders in adjoining states, can avoid ail liability as 
to the transactions initiated outside the state by providing that sonie 
formality customarily essential to the closing of a contract shall be 
done outside the state, then, as to matters initiated inside the state, it 
would require much less ingenuity than has been expended in this 
business to devise a plan by which such deal must be approved by an 
associate outside the state, and so a défendant would escape in any 
€vent and at ail times. We are, as the rule requires, strongly in- 
cîined to adopt that reasonable construction which will make the stat- 
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ute conipletely effective, ratlier than one which makes it partially în- 
operative. 

We do not overlook tliose décisions, of which Cruthers v. State. 
161 Ind. 139, 145, 67 N. E. 930, and State v. Gritzner, 134 Mo. 512, 
527, 36 S. W. 39 (both gambling cases), are typical, holding that a 
pénal offense cannot be committed partly in one state and partly in 
another, though this rule is seemingly not always followed with regard 
to similar offenses {Coin. v. Schmunk, 207 Pa. 544, 56 Atl. lOcSS, 99 
Am. St. Rep. 801). The former cases can well be distinguished from 
the présent, both because of tlie stricter rule of construction applica- 
ble to criminal .statutes, and because otherwise the offender might be 
subject to double punishment as for two crimes, while obviously there 
is but one payment of such a loss, and défendants would be protected 
from undue civil liabiHty by the ordinary rule against a double col- 
lection. At any rate, thèse décisions do not persuade us that the Ohio 
Législature intended not to reach thèse défendants civilly in the very 
matter in which it has made them liable criminally. 

Nor do we flnd a différent resuit necessary because a large part of 
the loss hère sued for was composed of "remargins," or further niar- 
gins, put up by plaintiffs to save an existing "deal" from being "closed 
out," though thèse margins were paid to Gavitt, in Indiana, on his 
demand, and without any spécifie action in Ohio. They were inci- 
dents in carrying out the wager already made. They affected the 
amount of the loss under the wager. They did not constitute new 
and dilïerent transactions separable from the original. A législative 
intent which would reach the main thing, the "stock deal," would not 
fail to include the appurtenant and supplementary "remargins." 

Our conclusion that plaintiffs' case should be considered as witliin 
the intent of the Ohio statute is that of the majority of the court; 
as to the right of plaintift's to be heard under the statute, and as to 
the législative power to reach such a case, we find ourselves in en- 
tire agreement. 

The plaintif! was entitled to go to the jury, and the judgment must 
be reversed, with costs. 



In re GUAXACEVI TTINXEL CO. 
(Circuit Court of Appeals, Second Circuit. Deceniber 9, 1012.) 

No. 14. 

1. Bankbuptcy (5 47*) — Adjudication in Voli;ntaby Proceedinos — Pamy 

Entiti.kd to Quesïiox. 

A ereditor nia.v not complain of an ad.iudic!ition in bankniptey of a 
corporation in a voluntary proeeediug on tlie ground tliat tlie voiuutar.y 
pétition was flled witliout auttiority. 

\Va\. Note. — For othor cases, see Banlîruptcy, Geut. Dig. |§ 41, 42 ; Dec. 
Dig. § 47.*] 

2. Bankbui'tcy (§ 44*) — "Voluntaky Tetition in BA^•KBD^TCY." — Reqci- 

SITKS. 

A voluntary pétition for tlio adjudication of a corporation as a ban>: - 
rupt vvliich offers to surrender tlie assets of the corporation for tlie liene- 

•For otber ca.'ies see aouie topic & § numbbe In Dec. & Am. Digs. 1907 to aate, & Rep'r Indexes 
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fit of its ereditors, but whicli does not ask for the dissolution of the cor- 
poration, and whieh allèges that the corporation is uiiftble to meet its 
current obligations, is tautanioimt to a général assignnient of the prop- 
erty of a corporation unable to ineet its current obligations for the bene- 
lît of creditors or to apply for a receiver, and, in the absence of any re- 
striction liv statnte or charter and by-laws. the hourd of directors may 
iile the pétition within Bankr. Act July 1, 1S9S, c. 541, § 5!>ii, 30 Stat. 561 
(TT. S. C'oinii. St. 1901. p. ■'A45), providing that any qualified i)erson may 
file a pétition to be adjndgerl a voUmtary iiankrupt. 

[Ed. Note. — For other cases, see Kankruptcy, Cent. Dig. |§ 43-46; Dec. 
Dig. § 44.*1 

3. Bankruptcy (§ 47*) — Voluntaey Pétition — .Tcrisoiction — Objections — 

Tauty Entitled to Ralse. 

The ol!.iection that the District Court for a district was without juris- 
diction to adindicate a corporation a bankrupt on the ground that it had 
not niaintained its principal place of business in the district for the great- 
er part of six months before the flling of the iietition as reqnired by 
Bankr. Act .Tuly 1. 1898, c. 541, § 2 (1), 30 Stat. 545 (U. S. Comp. St. 1901. 
p. ,3420), is jurisdictional, and may be made by a creditor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 41, 42 ; Dec. 
Dig. § 47.*] 

4. Bankruptcy (§ 16*"(— ■.TuRismcriON^PRiNCiPAi. Bi.ace of Business of 

Corporation — Evidence. 

A voUmtary pétition for adjudication of a niining corporation as a 
hankrupt alleged that the principal place of business of the corporation 
was in New York City. The affldavits showed that the corporation had 
never done any niining, and that its activities had been cliiefly connected 
with the sale of its stock and the payment of its running expenses, and 
that the ouly place in which the business had been conducted was in New- 
York City. The rent for the place was not paid by the corporation, but 
its business was transacted there, and its bcoks were kept there, and ail 
the meetings of the board of directors were held there. The charter of 
the corporation authorized a principal place of business outside of the 
State. Seld, that the principal place of business of the corporation was 
In New York City within the .iurisdiction of the District Court there, and 
it had jurisdlction to adjudge the corporation a bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20 ; Dec. 
Dig. ^ 16.*! 

5. Bankruptcy (§ 44*) — A'oluntary Pétition — Président of (corporation. 

Where the président of a corporation resigned, but acquiesced in the 
refusai of the board of directors to aceept it, and contiuued to act as di- 
rector and président, the board of directors eould authorize hirn to file 
a vohmtary pétition for adjudication of the corporation as a bankrupt. 

[ Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 43-46 ; Dec. 
Dig. § 44.*] 

6. Bankruptcy (§§ 391, 440*) — Oruees Reviewable — Stayinq Proceedinos 

IN State Court. 

An order staylng a creditor's proceedings in a state court on his judg- 
ment made after the adjudication of the debtor. a banlu'upt, imtil 12 
months thereafter or a discharge should be denied, is discretlonary with 
the District Court, and is not reviewable by the Circuit Court of Ap])eals. 

IKd. Note. — For other cases, see Bankruptcv, Cent. I>iff. §§ 637-655, 
929; Dec. Dig. §§ 391, 446.* 

Appeal and review in bankruptcy cases, s» e note to In re Eggert, 43 C. 
C. A. 9.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York; Charles M. Hough, Judge. 

•For other cases see aame topic à § numdek in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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In tlie matter of the bankruptcy of the Guanacevi Tunnel Company, 
a bankrupt. Pétition by Joseph G. Switzer to revise order of the Dis- 
trict Court denying the appHcation of the petitioner for the vacation 
of the adjudication in bankruptcy in a vohuitary proceeding, and an 
order staying him from proceeding on his judgment in a state court. 
Affirmed in part, and denied in part. 

C. L. Craig, of New York City, N. Y., for petitioner. 
R. P. Levis, of New York City (Jas. N. Rosenberg, of New York 
City, N. Y., of counsel), for respondent. 

Before LACOMliE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise an order of the 
District Court denying the application of the petitioner, a judgment 
créditer, to vacate the adjudication in bankruptcy in a voluntary pro- 
ceeding and an order staying him from proceeding upon his judgment 
in the state court until 12 months after adjudication or déniai of dis- 
cliarge. 

February 15, 1911, Switzer, the petitioner, recovered a judgment in 
the state court of New York against the Guanacevi Tunnel Company 
upon which an exécution was issued and returned wholly unsatisired. 
Thereupon he instituted proceedings supplementary to exécution and 
examined Meloy, the président or acting président of the company, as 
a witness. 

June 21 st Meloy, by authority of the board of directors, filed a vol- 
untary pétition for adjudication of the Tunnel Company as a bankrupt 
in the United States District Court for the Southern District of New 
York. Adjudication followed on the sanie day, and further proceedings 
were referred to one of the référées. The bankrupt is a corporation of 
the state of Arizona, and ail its property, real or personal, is in Mexico. 

[1, 2] The petitioner contends that the voluntary pétition was filed 
without authority, because he allèges that the corporation is solvent 
(in the sensé of the Bankrupt Law), and because only the majority of 
shareholders can, by the laws of Arizona, dissolve a corporation prior 
to the time fixed in the articles of incorporation. We will examine this 
contention, although we think it is one which a creditor has no standing 
to make in the case of a voluntary pétition. The pétition offers to sur- 
render ail the conipany's assets for the benefit of its creditors, and does 
not ask for the dissolution of the corporation. Only the state of Ari- 
zona, which created the corporation, can dissolve it. There is nothing 
to show what authority is given to the directors by the charter and by- 
laws. In the absence of any restriction, by statute or by the charter 
and by-laws, the power of the board to make a gênerai assignment of 
the property of a corporation which is unable to meet its current ob- 
ligations for the benefit of creditors or to apply for a receivership is 
lo be presumed. Vanderpoel v. Gorman, 140 N. Y. 563, 35 N. E. 932, 
24 L. R. A. 548, 37 Am. St. Rep, 601 ; Rogers v. Pell, 154 N. Y. 518, 
49 N. E. 75. The voluntary pétition for adjudication as a bankrupt 
is tantamount to such proceedings. The pétition charges that the cor- 
poration is unable to meet its current obligations, which is commercial 
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insolvency, The Bankruptcy Act itself permits any person who owes 
debts to file a pétition to be adjudicated. "Any qualified person may 
file a pétition to be adjudged a voluntary bankrupt." Section 59a. 

[3, 4] It is next contended that the District Court for the Southern 
District of New York vvas without jurisdiction, because the company 
had not maintained its principal place of business in New York for 
the greater part of six months before the filing of the pétition. Section 
2 (1). This objection, being jurisdictional, may be made by a creditor. 
The majority of the court do not think this contention well founded. 
The charter of the company provides that its principal place of busi- 
ness shall.be at Phœnix, Ariz., and that it may hâve such other of- 
fices, principal and branch, as may be established by the board of di- 
rectors. The statement in the charter is not conclusive, the question 
being where, in point of fact, was the company's principal place of 
business during the period fixed by the act, The pétition asserts that 
it was at No. 55 Liberty street, New York City. This formai state- 
ment of the board of directors, resulting in an adjudication, at least 
créâtes a prima facie case which leaves the burden of évidence to meet 
it upon the creditor who seeks to vacate the adjudication. The affi- 
davits show that the Tunnel Company has never done any mining ; that 
its activities hâve been principally connected with the sale of its stock 
and the payment of its running expenses; and that the only place in 
which the business has been conducted has been at 55 Liberty street, 
in this city. It is true that this had ceased to be the office of the com- 
pany in the sensé that the company paid the rent, and was, in point of 
fact, the office of Meloy, June 6, 1911, when the board of directors 
met there and authorized him to file the pétition ; but, while the com- 
pany's business was being transacted there, it may well be held to hâve 
been established by the board of directors within the meaning of the 
charter provision. The books were kept there, ail meetings of the 
board were held there, and ail moneys of the company were disbursed 
from there. No meetings were ever held at Phœnix except the tech- 
nical ones required by the law of the state of Arizona. It is not nec- 
essary that the company should hâve actually transacted much, or even 
any, business at 55 Liberty street during the period fixed by the act. 
The question is, Where was its principal place of business ? Its busi- 
ness was small and irregular, and it may hâve transacted little or none. 
but if it had any principal place of business at ail, it was there. The 
petitioning creditor has not satisfied us to the contrary. 

[5] A good deal is said about Meloy's not being président or di- 
rector of the company at the time the board, including him as a direc- 
tor, authorized him, as président, to file the pétition. We will consider 
this, assuming that a creditor has standing to make the objection. It 
is true that Meloy had resigned before that time, and that acceptance 
was not necessary to the efïectiveness of his résignation. Still, instead 
of insisting upon his résignation, he acquiesced in the refusai of the 
board to accept it and continued to act as director and président. 

[6] The order refusing to vacate the adjudication must be affirmed, 
and, the order staying the creditor's proceedings in the state court upon 
his judgmçnt, made after the adjudication, until 12 months thereafter 
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or until a discharge, should hâve been denied, being discretionary, caii- 
not be revised. There is ground for supposing that the bankruptcy 
proceedings were instituted, not for the distribution of the bankrupt's 
estate, but to hold off ail creditors, especially the petitioner, and that 
there was and is no bona fide intention to press the proceedings to a 
conclusion. It vvill be for the District Court to examine the situation, 
and, if nothing is donc in pursuance of the adjudication, to vacate tlie 
stay. 



COKXErj. V. NICIIOLS & IjANGWOKTIIY macii, co. 
(Circuit Court of Appeals, Second Circuit. December 9, 1912.) 

Xo. 26. 

1. Keceivers (§ lô^J*) — liNsoLVENCY — Pkocebds OF CHOSES m Action — Rigiit 

TO DlRTRIHUTION — LlMITATION^JuRISDICTION. 

Certain forcisu Insurance eonipauios, liavlng Issued policies on prop- 
ert.y of ln.«()l',enr, denied llabillty. A recelver )iad no fuiids with wliic-h 
to ilii.L'iite tbe tiuestion, and to do so ^^■ouUl be eouipelled to deposlt i}vi,.500 
in Knghjud to besln and uiaintain lltisation there. JJcld, that the court 
liad Power to direct tliat only such creditors as would corne in and con- 
trlbute to the fund should participate in an.v recoVery secured froui sucli 
policies. 

[Ed. Note. — For other cases, see Ileccivers, Cent. Dijj. §§ 272-275, 278; 
Dec. Dig, § 152.»] 

2. UECEiVKn.s (§ 152*) — Spécial Fuxd. 

Wliere foi'eisn Insurance companica holding policies ou property of 
the insolveht denied liability, and in order to enable the receiver to en- 
force the policies an order was passed tliat only such creditors as con- 
tributed to a fund requlred to prosecute such litigation should share in 
the proceeds, the gênerai creditors could only share in the amount re- 
celved froni such forelgn insiu'ance in the event the amount was in ex- 
cess of the daims of the contributing creditors, and then only to the 
exteiit of the surplus. 

[Ed. Kote. — For other cases, see Heceivers, Cent. Dig. §§ 272-275, 278; 
Dec. Dig. S 152.*J 

a. Eeceiveus (g 200*) — Commissions — Expense of Ahministration — Serv- 
ices — .Spécial Fund. 

Where a spécial fund was created by litigation against forelgn Insur- 
ance companies, which the receiver was only enabled to malntaiu by 
contributions from creditors under an order limiting participation in the 
fund to the contributing creditors, the receiver could not charge the 
gênerai expense of adnnnistration on such spécial fund ; nor was lie en- 
tltled to commissions, except on so much of it as remalned after the 
clalnis of the contribiiting creditors had been satisfied, but was only 
entitled to an allowance therefrom for the reasonable value of his serv- 
ices in conductlng the litigation, 

[Ed. Xote.— For other cases, see Receivers, Cent. Dig. §§ 397-309, 401; 
Dec. Dig. § 200.*] 

4. Keceivî;bs (§ 152*) — Assets — Distrihution — Proceeds of Insurance. 

Wliere an insolvent covenanted viâth a trust coinpany which had floated 
the insolvent's bonds that it would keep its property fully insiired to an 
amount at least equal to the amount of bonds oiitstanding, and that 
ail policies of Insurance issued on the property should be payable to the 



•For other cases see same topic & | number in Dec. & Am. Dlgs. 1907 to date» & Rep'r Indexes 
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trust Company, the bondholders had a flrst lien on the proceeds of poU- 
cies issued undei' suc-h i)i'o vision. 

|Kd. Xote. — For other cases, see Keceivers, ('ent. Dis. §§ 2T2-275, 2T8; 
Dec. Dig. § 152.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Action by Charles G. Cornell, Jr., against the Nichols & Langworthy 
Machine Company. Proceedings for the distribution of certain funds 
derived from poUcies of insurance on defendant's plant, claimed, re- 
spectively, by Charles G. Cornell, Jr., the Industrial Trust Company, 
John K. Hayward, and William Beverly Winslow. From decrees of 
distribution, Cornell, Hayward, and Winslow appeal. Affirmed. 

Cyrus M. Van Slyck, of Providence, R. L, and Wing & Russell, of 
New York City, for Industrial Trust Co. 

Charles W. Lucas and William Ferguson, both of New York City,, 
for Hayward. 

Gilbert E. Roe, of New York City, for Cornell and Winslovk'. 

Murray, Prentice & Howland, Charles P. Howland, and Otto V. 
Schrenk, ail of New York City, for receiver. 

Briesen & Knauth, Charles P. Howland, and Otto V. Schrenk, ail 
of New York City, for Knauth, Nachod & Kuhne. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The Nichols & Langworthy Machine Com- 
pany was, at the time covered by this litigation, a Rhode Island cor- 
poration located and doing business at Hope Valley, in that state. On 
April 13, 1909, a large part of its plant was destroyed by fire. On 
that day the property was covered by insurance in foreign and domestic 
companies in about the sum of $330,000, the greater part of which — 
about $300,000 — was in English companies, which denied their liability 
under the policies and refused to pay the same. The remainder, about 
$30,000 was in American companies or companies duly authorized and 
actually doing business in the United States. 

After the fire the Machine Company became insolvent and numerous 
suits were commenced against it, making it impossible for the Com- 
pany to continue to transact business. In those circumstances, on July 
15, 1909, Charles G. Cornell, Jr., a judgment creditor, commenced an 
action in the Circuit Court for the Southern District of New York ask- 
ing for an injunction restraining the removal of the property from the 
jurisdiction of that court, and that the insurance companies within that 
jurisdiction be enjoined from paying over the amount due on said pol- 
icies to any person other than the receiver -appointed by that court. 
The bill prayed for other appropriate relief. The défendant having 
appeared and answered admitting ail the material allegat'ons of the 
bill, the court, on July 16, 1909, appointed William B. Winslow as re- 
ceiver. and, on the same day, the Machine Company transferred to 
him ail its personal property, including the poHcies of insurance, both 
domestic and foreign. Subsequently and on January 18, 1910, with the 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe! 
201 F.— 21 
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approval of the court, the daims against the domestic insurance com- 
panies were settled, and, as a resuit, $10,302.90 was paid into the First 
Xational Bank, to be there lield imtil it was judicially determined to 
whom the said sum should be paid. The fund is claimed by Winslow, 
as receiver, and, in his individual capacity he insists that he should be 
paid $5,000 therefrom for légal services rendered for the Machine 
Company prier to the date of the receivership. It is also asserted by 
John K. Hayvvard that long prior to the receiver's title to the policy 
issued by the Sun Insurance Company, the said policy, and said loss, 
damage or daim due or to become due thereunder, were, on the 15th 
day of May, 1909, transferred by the Machine Company to the Car- 
negie Trust Company as security for a loan made by the said Trust 
Company to the Machine Company and to secure a certain promissory 
note given for said indebtedness, which note was, before maturity, and 
on the 30th of June, 1909, assigned to the said Hayward, at which time 
there was due on the said note the sum of $6,430.19. Hayward insists 
that he has a first lien upon the amount paid by the Sun Company on 
January 18, 1910, to the First National Bank, to wit, the sum of $5,- 
151.45. The court, on September 27, 1911, entered a decree awarding 
the entire fund in the First National Bank to the Industrial Trust Com- 
pany, trustée under the mortgage executed by the Machine Company, 
April 1, 1906. 

Cornell assigns error in awarding the entire fund to the Industrial 
Company and in refusing to allow his disbursements, costs and counsel 
fées to be paid from said sum. 

Hayward assigns error in that the court did not award the sum of 
$6,431 to him instead of the Industrial Trust Company. 

Winslow assigns as error the ruling of the court, refusing to award 
him counsel fées for légal services rendered by him to the Machine 
Company prior to the receivership and refusing to give him an attor- 
ney's lien upon the fund disposed of by the decree. 

Regarding the English companies, it appears that ail of them denied 
liabi'ity and that it was necessary to deposit in England a fund, amount- 
ing to about $3,500, in order to begin and maintain the litigation there. 

In thèse circurastances the receiver, after notice to ail the creditors 
whose names and addresses could be obtained, applied for and obtained 
an order permitting him to continue the litigation only in event that 
the creditors advance the necessary money to provide for the costs, 
expenses and counsel fées in the suits. The order provided further 
that, in the event that such sum is advanced, only such creditors as 
hâve contributed to the fund shall be permitted to share in the recovery. 
Due notice of this proceeding and order was given to ail the creditors. 

The court decided that those who had not contributed should not 
share in the recovery. The power of the court to make this order is 
challen^ed by the necessary assignments of error. 

The questions presented for review relate to the distribution of the 
two funds arising, respectively, from the foreign and domestic insur- 
ance. 

[t] Regarding the foreign insurance, the question turns upon the 
power of the court to make the order limiting the distribution to those 
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creditors who had contributed to the création of the fund. We think 
the action of the court in this regard was proper and should be sus- 
tained. 

The situation as to the foreign policies was desperate ; the companies 
had denied ail liability, there was grave doubt whether the policies 
could be enforced. The suits in England could not be prosecuted un- 
less $3,500 was advanced as security for costs and disbursements. The 
receiver had no money with which to prosecute thèse daims. The only 
hope to secure any part thereof depended upon the action of the cred- 
itors, unléss they contributed, the suits niust be dropped. Ail had a 
right to contribute and, by doing so, to share in the recovery. We think 
it eminently proper that those who advanced the money which madc 
the recovery possible should alone share in the fund. To put thèse 
creditors on a par with those who, with fuU notice of the situation, re- 
fused to contribute a dollar to create the fund, would, in our judgment, 
be most unfair. 

The Trust Company insists that after paying the disbursements made 
by the receiver and after repaying to the contributors the amount paid 
by each. the entire fund remaining should be paid to it as trustée of 
the bondholders. The Trust Company allowed the order to be entered 
and ail the proceedings to be taken without objection and now seeks 
to appropriate the entire net proceeds. 

[2, 3] For the services of the receiver in collecting the spécial fund 
he was allowed $4,500. This sum, in view of the gênerai situation and 
the small amount recovered, we regard as sufficiently libéral. The 
gênerai creditors could only share in the amount received from the 
foreign Insurance in the event that the amount was in excess of the 
claims of the contributing creditors and then only in the surplus over 
that amount. The receiver could only receive commissions on that sur- 
plus. He cannot charge the gênerai expense of administration upon a 
spécial fund which was procured by the efforts and at the expense of 
the contributing creditors. The fund thus created with the sanction 
of the court cannot be depleted in any manner and must go undimin- 
ished to the creditors whose contributions created it. 

An order similar in ail essential features to the one in controversy 
was upheld in McEwen v. Harriman Land Co., 138 Fed. 797, 808, 71 
C. C. A. 163. 

[4] Regarding the fund derived from the Domestic Companies, we 
think the court was correct in awarding it to the Industrial Trust Com- 
pany, trustée under the mortgage, subject to the First National Bank's 
claim of compensation, but free of the claims of Hayward and Win- 
slow. Winslow présents a claim for légal services rendered by him to 
the Nichols & Langworthy Machine Company prior to the receivership. 
Hayward was the purchaser of a note made by the Machine Company 
and delivered to the Carnegie Trust Company on which was due a 
balance of $6,430.19. Hayward got only the title of the Carnegie Com- 
pany to the note and collatéral. He paid no money, but gave bis own 
note for the exact amount due on the Carnegie note, and did not be- 
come a purchaser for value. His claim is subordinate to that of the 
trustée under the mortgage. 
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In short, the payment of the insurance money by the foreign and 
domestic companies created two separate funds, the former for the 
benefit oî those creditors whose contributions produced it, and the 
latter for the benefit of the bondholders for whose benefit, in the first 
instance, the insurance was efïected. No other creditor or claimant has 
any interest in or Hen upon thèse spécial funds until the primary obliga- 
tions are discharged. 

The Carnegie Company was fully informed of ail the facts when 
the Sun policy was transferred to it and its assignée, Hayward, re- 
ceived no rights superior to those of the Carnegie Company, its as- 
signor. He paid no money for the note and was not a bona fide pur- 
chaser for value. 

The Machine Company covenanted with the Trust Company that 
it would keep its property fully insured to an amount at least equal to 
the amount of the outstanding bonds, and that ail policies of insurance 
issued upon said property shonld be payable to the Trust Company. 

It seems clear to us that neither Cornell, Hayward nor Winslow has 
a claim which can be enforced until after the amount due on the mort- 
gage has been satisfied, which is superior to ail other liens. 

The other questions in controversy bave been fully discussed in the 
opinions below, and we deem it unnecessary to add further to what is 
there said. 

The decrees are affirmed. 



FOTJNTAIN VALLEY LAND & IRRIGAÏIOX CO. et al. v. PEARSONS. t 

(Circuit Court of Apiieals, Elghtli Circuit. Koveinber 20, 1912.) 

No. 3,T02. 

Brokers (§ 75*) — CoxrirrssioNs — Agency to Sell Land at Net Price — Rioitts 
IN Notes foh Deferred I'ayme.nts. 

A land conipiui.v, ownius a large tract of land, with irrigation riglits, 
and a trust ooiii]);i]l.v, wliich as trustée lield a mortgage thereon to securo 
bonds of the land conipany, .ioinod in a contract by which eomplainant 
was giveu the e.\clusiv(! ri.ï-ht for a liniited time to make sales from 
the tract at not less tlian ifir» per acre net, ail above that obtained by 
eomplainant to bêlons to liini as conimisnion. On receipt by tlie trust 
Company of 20 per cent, of such net pi-ice in cash, and notes seeured on 
the land sold for the deferred i);i.vnients. botli companies agreed to make 
deeds conve.ving the land sold free of the mortgage. Complainant made 
sales at $100 an acre, taking notes and a single mortgage from each pur- 
chaser for deferred payments, inclnding, not only the tmpaid portion 
of the net price, but aiso of luis commission, and such notes and mort- 
gage were turned over to the trust company. held that, as botween him 
and the land company and trust company, he was not entitled to au 
nndivided interest in sncli notes and to receive a share of ail payments 
thereon as made, but that the trust com])any was entitled to ail payments 
until the fuU net price had been received ; such company not having 
made any agreement or taken any action inconsistent with such right. 

[Ed. Note. — For other cases, see Brokers, Dec. Dig. | 75.*] 

Appeal from the Circuit Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

•For other cases see same toplc & § numbeh in Doc. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing denied February 17, 1913. 
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Suit in equity by H. P. Pearsons against the Fountain Valley Land 
& Irrigation Company and the Continental Trust Company. Decree 
for complainant, and défendants appeal. Reversed. 

Henry AJcAllister, Jr., and l'iichard McKnight, both of Denver, 
Colo. (joel F. Vaile, William X. Vaile. Frederick T. Henry, and 
Marvin H. F;irrington, ail of Denver, Colo., on the brief), for ap- 
pellants. 

William V. Ilod'J-es, of Denver, Colo. (Mason A. Lewis, of Denver, 
Colo., on the briefj. for appellee. 

Before SAMiORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge. The facts which gave rise to this 
litigation are as f ollovvs : 

On May 1, 1508, the Fountain Valley Land & Irrigation Com- 
pany (hereinafter called the Land ComiJany) vvas the owner of a tract 
of land located in El Paso county, Colo., with appurtenant water 
rights. On that day it executed and delivered to the Continental Trust 
Company (hereinafter called the Trust Company) a first mortgage 
or deed of trust on ail of its lands and water rights to secure an issue 
of $500,000 of first mortgage bonds of the Land Company, bearing 
interest at 6 per cent, per annum. Prior to September 28, 1908, 
$309,600 in amount of said bonds had been issued and were outstand- 
ing; $94,600 having been sold and $315,000 pledged. Since the date 
of issue ail of said bonds hâve been outstanding in the hands of various 
parties, and after September 28, 1908, and before this suit was in- 
stituted, the remainder of the bonds were duly issued and sold. 

The only provision in the trust deed respecting the sale of the mort- 
gaged property and its release from the opération of the lien thereon 
was contained in article 3, which was as follows : 

"The Land CoiiipiUi.y shiill liuve tlio vi.ïJit to sell, upon cash or deferred 
payinents, the real estate aud lands heveb.v conveyed. and the water rights 
or shares of »tock representiug water rijrhts for the irrigation of land, for 
cash, or for part easli aud tlie balance on time, tlie l)alance to be reprewented 
by contract or notes sec-ured l)y a lien upon the water rights sold and the 
lands upon which the water is to be used, or in case of the sale of land to 
be secured by conditional ctjnlraer or by mortgage upon the land or land and 
water sold. In no eveut shall the anionnt of the cash imyuient be less than 
20 per cent, of the total selling priée. The minimum priée at whicli water 
caii be sold shall be at the rate of $1,900 per cubic foot, aud the minimum 
priée at which land can be sold shall be at the rate of |.5 per acre, and the 
minimum priée at which land with water can be sold shall be at the rate of 
$35 per acre. 

"AU cash payments, commissions to selling agents having been first pald 
tlierefrom, shall be made to the trustée, and ail notes or contraets for defer- 
red payments shall be duly asslgned to the trustée, and by It held In accord- 
ance with the terms hereof. Thlrty (30%) per cent, of ail moneys recelved 
shall be turned over to the Land Company ; the other seventy (îO%) per 
cent, shall be turned into the slnklng fund as hereinafter provided. 

"In the event of sales in aecordance with the terms of this article, the 
trustée shall, as soon as the land or water purchased is paid for in full, con- 
vey to the purchaser such land and water, free and clear from the incum- 
brance hereof." 
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September 28, 1908, a tripartite agreement between the Land Com- 
pany, the Trust Company, and F. H. Wilbite and H. P. Pearsons, 
known as the Pearsons- Wilhite Company, was entered into. The ob- 
ject thereof was to constitute Wilhite and Pearsons, or a corporation 
to be organized by tliem, sole selling agents for a limited period. The 
agreement recited the ownership of the land and water rights by the 
Land Company, th.e trust deed conveying the same to the Trust Com- 
pany, and appointed Wilhite and Pearsons exclusive agents to sell such 
land and water rights. The net price at which the first 2,000 acres 
of irrigable land should be sold was fixed at $75 per acre, and the 
method of payment of this net price and the conveyance of the land 
sold and its release f rom the mortgage was tluis specified : 

"4. Tlie said Land Oompauy promises and covenaiits that wlien 20% of 
the net price per aère l'or land sold lias been paid in cash to the Trust Com- 
pany, and the remalnder of the net price lins been paid to tlie Trust Com- 
pany in notes secured by a first mortgage on tlie land sold, which notes shall 
he in equal amounls payable annually for a period of not to exceed eight 
years and bearlug 6% annnal interest, it (the said Land Company) will deliver 
to Uie parties of the third part (the selling agents) for each of the purchasers 
to whom land has been sold an abstract of title to the land sold and also a 
good and snfflcient warrauty deed exeented by it and also by the Trust Com- 
pany for the purpose of releasing said land fi'om the lien of the trust deed 
aforesald, wliich warranty deed shull nanie a considération and a grantee. 
that the parties of the third part, their snceessors and assigns, may indieate. 

"5. The Trust Company j)roinises and eovenants on its own behalf to exé- 
cute the deeds as hereinabove referred to for the purpose of releasing the 
lien of the said trust deed, it being expressly uudorstood tliat it is not in any 
Avay to be responsible for the delivery of the deed by the Land Company or 
for the acts to be performed by any of the parties hereto except itselt, and 
that it will in no event be bound by any warranty or guaranty clause eon- 
tained in said deed — the form of the deed to be executed to be approved by 
it." 

The commission or compensation to the selling agents was provided 
for as follows : 

"0. The Land Company promises that the parties of the third part, their 
suc-cessors and assigns, as hereinafter stated, shall hâve for their commis- 
sions and entire pay for selUng its lands witli water rights ail aniounts that 
they may ol)tain froni purchasers over and above the respective net iirices 
jior acre heroinbefore stated." 

Wilhite and Pearsons assigned their contract to the Pearsons-Wil- 
hite Company, which proceeded to sell land thereunder, and the Land 
Company conveyed to the purchasers the tracts sold, and the Trust 
Company released the land from the opération of the gênerai trust 
deed. 

Most of this land was sold at $100 per acre, of Avhich $75 was the 
net selling price, and the balance represented commission. Instead 
of requiring the entire commission to be jiaid in cash, or having the 
same secured by a second mortgage inferior to the mortgage represent- 
ing the deferred payment of net purchase price to the Land Company, 
the Pearsons-Wilhite Company caused the notes and mortgages given 
by the purchasers of land, representing the unpaid purchase price, to 
include, not only the unpaid portion of the net purchase price, but 
also their unpaid commission. After this was donc the notes and mort- 
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gages, which were prepared and executed under the supervision of the 
Pearsons-Wilhite Company, were forwarded to the Land Company and 
by it deposited with the Trust Company under the tenns of the trust 
decd. Each of thèse notes or séries of notes had pinned to it or them 
a shp which in most cases read, "One-fourth of this note is owned by 
the Pearsons-Wilhite Company," that being the proportion which the 
commission included therein bore to the face amount. The only varia- 
tion in the form of this slip consisted in a différence, in a few cases, 
of the fractional interest, due to variation in the gross selling price. 

The inclusion by the Pearsons-Wilhite Company of the unpaid com- 
mission in the notes and mortgages taken f rom the purchasers of land 
was with the consent of the Land Company. So far as the Trust 
Company is concerned, it was not a party to any agreement that this 
should be donc, and that company does not appear to hâve been taken 
into considération until a controversy arose as to the propriety of the 
practice, to which it then demurred. It would appear from the testi- 
mony of the witness Johnston that the Pearsons-Wilhite Company did 
not wish the purchasers of the land to know the amount said company 
was receiving as commission. After this procédure had been foUowed 
for several months, and several tracts of land had been sold, and the 
notes and mortgages, representing not only the deferred net purchase 
price, but the unpaid compensation of the Pearsons-Wilhite Company, 
had been placed in the hands of the Trust Company, the Pearsons- 
Wilhite Company made a request upon the Land Company and the 
Trust Company for a ségrégation and delivery to it of sufïicient of 
the notes and mortgages to cover the amount of their compensation 
included therein. This request, upon the advice of counsel, was re- 
fused. Thereafter, in ail sales of land made, the Pearsons-Wilhite 
Company secured its compensation by second mortgages upon the 
property. 

After the contract in question had expired, and on October 1, 1910, 
this suit was begun by Pearsons, as assignée of the Pearsons-Wilhite 
Company, for the purpose of fixing and determining his interest in 
the notes and mortgages in the hands of the Trust Company. The Cir- 
cuit Court adjudged that Pearsons was entitled to a decree against both 
the Land Company and the Trust Company, fixing the proportionate 
amount to which he was entitled as assignée of the commissions in 
the several notes originally given by each purchaser of land and turned 
over to the Trust Company, and declaring that as to such amount, 
with accruing interest thereon, the Trust Company took and held the 
same in trust for said Pearsons, that as to ail sums paid to the Trust 
Company on said proportionate interest in said notes Pearsons should 
hâve a money judgment for the amount thereof, and that as to ail 
unpaid amounts, both principal and interest, representing said com- 
missions, the Trust Company held the same for the use and benefit 
of Pearsons and should account to him therefor, and the Trust Com- 
pany was ordered to turn over the same to complainant in money when 
coUected. The Circuit Court held against Pearsons as to his claim 
that there was an oral agreement whereby the interest of the Pear- 
sons-Wilhite Company should be paid by turning over notes and mort- 
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gages equal to the amount of the commissions due the Pearsons-Wil- 
hite Company. Pearsons net having appealed, ihis finding of the court 
is not open to review. 

The Land Company and the Trust Company do not dispute that the 
commissions claimed by Pearsons are inchided in the notes and mort- 
gages which they hold, but they insist that the interest of Pearsons in 
the notes and mortgages is subordinate to the riglits of the Land Com- 
pany and the Trust Company, and that until the net purchase price in- 
cluded therein is fully paid to the Land Company and the Trust Com- 
pany, with interest thereon, Pearsons is not entitled to any of the pro- 
ceeds thereof. 

It cannot be disputed that the Land Company and the Trust Com- 
pany were to receive $75 net for every acre of land sold by the Pear- 
sons-Wilhite Company, whether the latter received any commission 
or not. The Land Company and the Trust Company were in no way 
interested in the amount of the commission that should be received by 
the Pearsons- Wilhite Company, nor was the latter in any way inter- 
ested in the $75 per acre which the former were to receive for the 
land. We cannot attach any importance to the fact that each of the 
purchase-money notes was accompanied, when turned over to the Land 
Company, by a slip of paper reading that "one-fourth of this note is 
owned by the Pearsons-Wilhite Company," and that this slip foUowed 
the notes into the possession of the Trust Company. The only knowl- 
edge that would be imputable to the Land Company or the Trust Com- 
pany from the slip of paper itself would be that the commissions of 
the Pearsons-Wilhite Company were included in the amount of the 
notes. They knew that the contract empowering the Pearsons-Wilhite 
Company to sell did not give the latter any interest in the net price 
of the land, and they knew that they were entitled to receive the net 
price in any event. 

Again, neither the Land Company nor the Trust Company ever acted 
with référence to this slip in any way which would be only consistent 
with the adoption by them of the meaning now sought to be placed 
upon it by the Pearsons-Wilhite Company. On the contrary, the Land 
Company and the Trust Company repudiated any such understanding 
when the Pearsons-Wilhite Company claimed that they were the own- 
ers of an undivided interest in tlie notes. 

Wiggins Ferry Co. v. O. & M. Railway, 142 U. S. 396, 12 Sup. 
Ct. 188, 35 L. Ed. 1055, is cited in support of the proposition that 
it is not necessary that a party should formally agrée to be bound 
by the terms of a contract to which he is a stranger, if, having knowl- 
edge of such contract, he deliberately enters into relations with one 
of the parties which are only consistent with the adoption of such 
contract. The facts in this case do not make the décision in the case 
cited applicable, for the reason that the Trust Company never entered 
into any relations with either of the other parties which would be 
only consistent with the adoption of the meaning now sought to be 
given to the words indorsed on the slips of paper. To hold on the 
présent record that Pearsons owns an undivided interest in the notes 
and mortgages held by the Trust Company would make him a part- 
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ner with the Land Company and the Trust Company in the net pro- 
ceeds arising f rom the sale of the land, contrary to the written contract 
of the parties. If the Pearsons-Wilhite Company waived its right to 
take its commission in cash or second mortgage, and allowed the 
amount of the commission to become a part of the amount for which 
the notes vvere given for the purchase priée of the land, it still remains 
trne that Pearsons must now wait until the Trust Company has re- 
ceived the net purchase priée of the land, for the reason that to hold 
that Pearsons is jointly interested in the vvhole amount of the note 
might resuit in his obtaining his commission, whether the Land Com- 
pany and the Trust Company received the net purchase price or not. 
Neither the Trust Company nor the Land Company agreed to pay 
the Pearsons-Wilhite Company any commission for selling the land. 
Pearsons-Wilhite Company was to obtain its commission from the 
purchaser or purchasers, and this commission was to be the amount 
paid for the land over and above the net price. Until the Land Com- 
pany and the Trust Company are paid the net price, there is no ex- 
cess over and above such price. The giving of the note and securing 
same by mortgage was not a payment of the purchase price of the 
land, in the absence of an agreement that it .should be taken as pay- 
ment. The giving of the note and mortgage simply deferred the pay- 
ment. 

We are clearly of the opinion that Pearsons is not entitled to a de- 
cree adjudging him to be the owner of an undivided interest in the notes 
and mortgages held by the Trust Company and Land Company, but 
that he is only entitled to his commissions after the net selling price 
of the land has been paid. The only différence between our view and 
that of the trial court is as to the time when Pearsons may demand 
payment of his commissions. The trial court held that he was entitled 
to a proportionate interest whenever a payment was made on the notes. 
We hold that he is not entitled to be paid his commissions until the 
purchase price is fully paid. 

The decree appealed from must be reversed, and the case remanded 
to the United States District Court for the District of Colorado, with 
direction to enter a decree not inconsistent with the views herein ex- 
pressed ; and it is so ordered. 



CLEVRLAND-CI.IFFS IKON CO. v. GAMP.T.K. 

(Circuit Court of Appeals, Sixth Circuit. December 13, 1912.) 

No. 2,240. 

1. Brokebs (§ 4G*) — Ktgiit to Commission — Sat.e of Land. 

An agreement by défendant to pay plahitiff a commission In case it 
sliould purchase certain timber land oftered for sale by plaiutiff as a 
broker, althougli wlthout express limitiitiou of time, must be given a 
reasonable construction, and does not entitle plaintilï to recover the com- 
mission where his services had no causal relation to the sale, as where 
the offer was absolutely and flnally rejected, and the matter was taken 

•For other cases see same toplc & S «umeer in Dec. & Am. DIgs. 1907 to date, & Rep'r Inaexei 
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up anew a year or more later from a new Instigation and under différent 
market conditions, and a sale was niade after negotiations between différ- 
ent persons representing both parties. 

[liîd. Note.— For otlier cases, see Broliers, Cent. DIg. § 47; Dec. Dig. 
§ 46.*] 

2. BKOKEBS (§ 49*) RiGHT TO COMMISSION — ^SaLE OF LAND. 

Plaiutiff as a brolier oflfered to sell a tract of timber land to défend- 
ant, stating tbe owner's net price and what liis commission would be lu 
case a .sale was made, and suggested direct negotiations between défend- 
ant and tlie ovvner. The foUowing year the owner notifled défendant 
that tlie land was withdrawn from the market untU it could be thor- 
oughly examlned, when a price would be named. Some two or three 
years after plalntlff's first offer, défendant purchased tbe land at about 
the saine price. ïhere w^as évidence tendlng to supîiort plaintlff's claim 
that the sale was tbe resuit of a renewal of the original negotiations. 
Ueld that, if such fact were fouiid, plaiutiff was not debarred from re- 
covering bis commission because such negotiations were not eontinuous, 
nor by the fact that in the meantime the owner had given options on a 
part of the tract to others from which no sale resulted. 

[Ed. Note.— For other cases, see Brokers, Cent. Dig. §§ 70-72; Dec. 
Dig. § 49.*] 

3. Corporations (§ 425*) — Oontracts — Autiiobitt of Agent — Esïoppbl. 

Where plaintiff wrote the président of défendant corporation respeet- 
Ing the purchase of a large tract of timber land whlch plaintiff was au- 
thorized to sell as a broker and was referred to an agent of défendant, 
"who will take the matter up with you If it seems worth wliile," de- 
fendant was estopped, after it had purchased the land, from denylng the 
agent's authorlty to make an agreement to pay plaintiff a commission 
in case the purchase was made, and which agreement was by plaintiff 
made a condition précèdent to diselosing to the agent the land data. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1697-1701, 
1705 ; Dec. Dig. § 425.*] 

4. Brokers (§ 71*) — Contraot fok Commission — Construction. 

Where plaiutiff delivered to defendant's agent a plat of certain tim- 
ber lands which he offlered to sell as a broker, making an agreement 
for the payment of a commission to him in case the purchase was jnade, 
and défendant aftorward purchased, through direct negotiations with the 
owner, a part of the lands sliown on the plat, 'U'ith other lands not so 
shown, plaintiff was in any case entitled to recover a commission only 
on the land bought which appeared on the plat and was therefore em- 
braced in bis ofl'er. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 50; Dec. Dig. § 
71.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan; Henry H. Swan, Judge. 

Action at law by Henry Gamble against the Cleveland-Clififs Irou 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

W. P. Belden, of Ishpeming, Mich,, and Horace Andrews, of Cleve- 
land, Ohio, for plaintiff in error. 

G. W. Weadock, of Saginaw, Mich., for défendant in error. 

Before DENISON, Circuit Judge, and SATER and SESSIONS, 
District Judges. 

•For otlief cases see same toplc & § numbee In Dec. & Am, Diga. 1907 to date, & Rep'r Indexes 
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DENISON, Circuit Judge. The gênerai facts sufficiently appear 
in the opinion of this court upon the former review. 158 Fed. 49, 
85 C. C. A. 379. Upon the second trial, the cause was submitted to 
the jury, which gave to plaintiff a verdict for his claimed 5 per cent, 
commission upon the purchase price of the entire 60,000 acres pur- 
chased by the Cleveland-Clifïs Company. This company, the défend- 
ant below, complains of the trial and judgment upon four chief 
grounds : (1) That the undisputed évidence showed the final purchase 
to hâve been disconnected from plaintifï's initial service, and hence a 
verdict for défendant should hâve been instructed; (2) that recovery 
was permitted upon a theory différent from that pleaded by plaintiff 
and followed earlier in the case; (3) that Redfern, defendant's agent, 
clearly had no authority to bind défendant by the contract upon which 
plaintiff relies, or that, at least, the question of authority was for the 
jury, and that it was error to charge that the authority did exist; 
and (4) that the verdict was erroneously permitted to include subject- 
matter not covered by the contract in suit. 

1. Plaintiff's services, claimed to pertain to this transaction, were 
rendered in October and November, 1900. The sale, on which he 
claims commission, was not agreed upon until April, 1903. It was 
plaintiff's theory that the negotiations initiated by him resulted in the 
purchase; it was defendant's theory that such negotiations were ter- 
minated by the owner's letter of May 20, 1901, quoted in the previous 
opinion, and that the dealings which did resuit in the sale cannot be 
carried further back than October, 1902, when one of defendant's 
agents (not connected with Redfern or his department) suggested to 
Mr. Mather, defendant's président, that it should purchase this tract 
— or perhaps July, 1902, when Gen. Alger, président of the Manistique 
Company, the owner, spoke to Mr. Mather on the subject. 

[1] We approve the gênerai theory adopted by the court below on 
this subject and assumed in our former opinion, viz., that plaintiff 
cannot recover unless his services bore a causal relation to the sale. 
True, the promise said to hâve been made by defendant's agent was, 
in effect, "if we buy this land which you now bring to our attention, 
we will pay you 5 per cent, commission," and it is true that this prom- 
ise was without express limitation of time, and can be read to refer 
to a purchase at any time in the future, no matter how far away. 
This is not its reasonable construction. Such language could not be 
intended, by either party, to contemplate a sale which could not be 
traced as flowing from the offer then made ; and it is not reasonable 
to infer any understanding by either party that if the offer then made 
was absolutely and finally rejected, and that if then, a year or more 
later, the matter was again taken up from a new instigation and un- 
der différent market conditions, plaintiff should nevertheless hâve his 
commissipn. 

In the former opinion, and apparently on the trial now under re- 
view, the necessary connection, between plaintiff's offer in 1900 and 
the later negotiations, was found in Gen. Alger's letter of December 
23, 1902. The testimony on the second trial clearly shows that the 
"purchase of our 30,000 acres" which Mr. Millen "brings for consid' 
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eration" had référence to a proposed sale to some oiie else; but the 
same letter continues (not quoted before) : 

"The application, however, doe.s iiot cover the rallrond. Do you wlsh to 
further coiisider the purchase of the laiid and the road?" 

It thus clearly goes back to some previous negotiations ; but in view 
of the présent record, shovving not only that the "purchase brought" 
by Mr. Milieu was a proposition from others, but showing that Gen. 
Alger and Mr. Mather had been corresponding in October and No- 
vember regarding the purchase of the land and the railroad, we can- 
not find, in this letter of itself or in the correspondence, any reaching 
back beyond the conversation between them in July, 1902, which con- 
versation is, in this correspondence, expressly said to be its basis. 

It does not followr that there is no connection between plaintifif's of- 
fer and the ultimate sale, just because this letter does not of itself 
furnish the necessary link. It is plaintiff's theory that he first, in Oc- 
tober and November, brought this tract to defendant's attention as 
being suitable for purchase by it; that it then negotiated with the 
ovi'ner until May, 1901, when the owncr withdrew the tract from sale, 
but with notice to défendant that the withdrawal was only temporary 
and the offer would be renewed; that défendant was so interested 
that, in préparation for the expected renewal, it made, during the 
summer of 1901, an extended examination of the lands (probably at 
large expense and covering long time) ; that, as the resuit of this ex- 
amination, it determined, or became inclined, to buy the lands when 
the right time should come; that the delay was merely to allow the 
owner to get more anxious to sell, and each waited for the other ; that 
Gen. Alger's conversation in July, 1902, was what défendant was wait- 
ing for, and was, in fact, though not in form, a renewal of the sus- 
pended deal; and that Mr. Mather's letter of October, 1902, formally 
opening the final negotiations, was not merely the resuit of Gen. 
Alger's suggestion, but was a step in the development of defendant's 
plan of purchase formed because of the examination which followed 
from plaintiff's offer. This theory would entitle plaintiff to recover 
under such a contract as he claims, if he could convince the jury that 
it was the true theory rightfully to be inferred from ail the facts; 
and a verdict accordingly would not hâve been without support. It 
follows that it was not error to deny defendant's motion for an in- 
structed verdict. However, this theory, the only one justifying a re- 
covery, was not sharply brought to the court's attention by plaintiff's 
requests nor by the court distinctly put before the jury, and we find 
no exceptions presenting the matter in this light. Whether, under 
thèse circumstances, we ought to reverse on this account alone, we 
need not consider, as there is, elsewhere, sufficiently formai cause for 
reversai. 

It will be noted that if the examination of the lands which, on this 
record, tends to make out the essential continuity, did in fact resuit, 
as défendant seems to claim, wholly from another source, operating 
like an intervening cause in the law of négligence, then this examina- 
tion cannot serve as the necessary tie. 
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[2] It is next urged that intervening transactions, not appearing in 
the former record, prevent any recovery. Thèse consist of options for 
the purchase of thèse lands or material portions of them, given by 
the owner in 1901 and 1902, with plaintiff's consent, to other parties ; 
and it is said that, because thèse are inconsistent with defendant's 
continuing right to purchase under plaintiff's offer, they amount to a 
termination of his contract with défendant. We do not so regard the 
transactions, even if the owner was contingently boiind to convey 
thereunder to others than défendant. Whatever rights plaintifï bas 
hère are not based upon the earning of a commission by assisting in 
negotiations under a fîxed and continuing offer until it was finally 
accepted; they are based upon the theory that he is entitled to an 
agreed compensation for bringing the parties together so that they 
might do their own negotiating. This compensation was contingent 
upon the happening of a sale as the resuit of such negotiations ; but it 
cannot be fatal that the owner was at the same time carrying on nego- 
tiations for sales to others. It is not material to plaintiff's case that 
defendant's opportunity of purchase should bave been maintained un- 
impaired, so long as it was only suspended and not in fact destroyed. 
Thèse matters bear on the question of fact whether the sale finally 
closed between the parties was the consummation of the bargaining 
begun through plaintiff, or whether that matter was considered aban- 
doned and closed; but they do not, as matter of law, prevent his re- 
covery. 

Nor can we imperatively apply the rule of reasonable time and say 
that more than a reasonable time elapsed. This subject-matter ordi- 
narily bears on the connection between offer and sale, and serves to 
raise a presumption that the two were connected or were separate; 
but hère there is no room for its application. Plaintiff must show a 
direct connection along the line we hâve indicated, or else must fail. 
A mère nearness in time would not alone prevail against otherwise 
undisputed évidence showing another origin for the sale; nor is there 
remoteness, of time vvhich of itself would defeat the claim. The issue 
is sharp and clear. Either the sale had its beginning in July, 1902, and 
plaintiff had nothing to do with it, or else it followed from plaintiff's 
offer without any fatal interruption, and in the manner above indi- 
cated, and the conversation of July, 1902, had nothing to do with it, 
except to make an excuse for taking up again the deal temporarily 
laid aside. One or the other of thèse things is true. In either case, 
the question of reasonable time cuts no figure. 

Coming to the next matter urged, we cannot find any insuperable 
obstacle to recovery in the fact that the descriptions of the hardwood 
lands and the purchase price, as finally fixed, were différent from 
those specified by plaintiff's offer. The hardwood lands specified and 
those purchased indicate a gênerai identity of tract, and the modifica- 
tion of terms was not beyond the variations which the contract might 
contemplate. 

2. Défendant complains that plaintiff declared, and until the last 
trial prosecuted his action, upon the theory of a broker's commission 
for negotiating and consummating a sale; that confessedly he never 
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did anything after the fîrst offer, had no connection with ail the later 
negotiations, and, indeed, was eut of the country much of the tirae ; 
but that he recovered for the value of his plat and descriptions and 
information furnished at the beginning. We do not find any serious 
inconsistency in plaintifï's claims and positions. The différences corne 
rather from artificial classifications sought to be imposed by défend- 
ant. It is not important whether plaintiff be called a broker, but there 
is no reason why those who are in the market to buy land may not 
say to one who cornes as a broker claiming to hâve a good tract of 
land for sale that, if the broker will disclose what this tract is and 
put them in communication with the owners and let them deal directly 
together, he shall, if the land finally is bouglit, receive a commission. 
Such a contract, closed by furnishing the information, is a valid con- 
tract, by whatever name it may be called. The point is covered by 
the opinion on the former review. 

[3] 3. Upon the subject of Redfern's authority: The majority of 
this court is convinced that upon the testimony shown by the présent 
record — that is, upon plaintifï's version of the facts — défendant was 
not at liberty to deny Redfern's authority to make the alleged agree- 
ment, and that the court below was right in disposing of the question 
arising on such version, as one of law. We base our conviction on 
the fact that, in answer to plaintifï's letter, Mr. Mather referred him 
to Redfern, "who will take the matter up with you, if it seems worth 
while." This necessarily meant, if it seemed to Redfern worth while, 
and, in determining as to whether it was worth while, Redfern must 
pass upon the conditions which plaintiff imposed as précèdent to "tak- 
ing it up" at ail, so long as such "conditions" were, as hère, of a char- 
acter not so uncommon in similar negotiations as to be clearly beyond 
the fair and natural expectation of the letter writer. Plaintiff's claim 
is that, considering together his letter to Redfern and his alleged con- 
versation with Redfern, he substantially made the commission agree- 
ment a condition of disclosing his information. The acceptance or 
rejection of this condition was, as is said in the former opinion, "a 
necessary thing at the opening of negotiations." It was the duty of 
defendant's agent to communicate to défendant the condition which 
had accompanied the ofïer; and défendant cannot be heard to say ei- 
ther that the condition was not communicated, or that it is not bound 
by the agent's acceptance under such circum stances. Of course, it 
was for the jury to say whether such circumstances existed ; that is, 
whether, in fact, plaintiff imposed this condition upon his disclosure. 

[4] 4. The tract actually purchased included about 60,000 acres, of 
which abput half was covered with hardwood timber and about half 
was cut-over lands. The hardwood lands were figured at $5 per acre, 
and, the cut-over lands at 50 cents per acre. The tract mentioned in 
plaintiff's first letter and insome other correspondence is 30,000 acres 
of hardwood. When plaintiff went to see Redfern, in November, 
1900, he took with him a plat purporting to show the lands he had 
for sale, He says he talked with Redfern about a tract of 60,000 
acres, and he gave Redfern this plat which showed about 60,000 acres, 
but the 60,000-acre purchase, as concluded, covered only about 30,000 
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acres of land shown by the plat; in other words, the plat indicated, 
as part of the tract ofïered by Gamble, 30,000 acres which défendant 
did not buy, and défendant bought 30,000 acres which were not on 
the plat. The probable explanation of this seems to be, although we 
only infer this somewhat vaguely from the record, that the plat given 
by the owner to plaintiff and by him furnished to Redfern covered 
the 30,000 acres of hardwood belonging to the Manistique Company, 
and 30,000 acres of cut-over lands belonging to some one else, and 
that, when the negotiations took definite shape, the Manistique Com- 
pany put in its own cut-over lands along with its own hardwood lands. 
Upon this trial, plaintiff was allowed to prove that the plat which he 
gave to Redfern had been given to him by the owner through a blun- 
der, and was allowed to put in évidence a corrected plat showing the 
same lands which défendant did afterwards buy, though this corrected 
plat had never corne to def endant's notice. 

There is no warrant for extending plaintiff's claim over lands not 
marked on the plat which he delivered to Redfern. No matter if 
plaintiff did say to Redfern that he was offering ail the lands the 
Manistique Company had in those counties, in the same conversation 
lie proffered the plat as a spécifie description of the lands about which 
he was talking, and it is clear that, if a contract had been then and 
there closed with no further détails, défendant would not hâve been 
entitled to demand 30,000 acres not shown on the plat. If plaintiff's 
gênerai theory of fact is correct, then défendant, when about closing 
the purchase, was bound to remember that upon the lands covered by 
this bargain with plaintiff it must also pay him his commission. In 
such case, defendant's ofïicers would hâve been amply justified, even 
if they had before them plaintiff's présent version of everything which 
had occurred, in supposing that their bargain referred only to those 
lands which had been specified on the plat which was the definite 
materialization of the more gênerai talk. 

For the errors in the subject-matter last mentioned, the judgment 
must be reversed, with costs, and a new trial ordered. We cannot be 
sure that the présent record indicates with certainty the amount of 
excess thus erroneously embodied in the verdict so as to fix an amount 
to be remitted by which plaintiff could cure this error ; but, if this 
amount could be ascertained, we would not be inclined to exercise our 
discrétion in so avoiding another trial in a case where, as hère, we 
think the trial which bas been had was based upon a niisconception of 
the main issue. 

SURAVIÏZ V. PRISTASZ. t 
(Circuit Court of Appeals, Tbird Circuit. November 23, 1912.) 

No. 1,606. 

1. Courts (§ 321*) — Fedeeal Coubts — ^Jubisdiction — Action by Alien. 

Fédéral jurisdletion existed where an alien subject of the kingdom of 
Austrla sued a résident and citizen of Pennsylvaula. 

fEd. Note. — For other cases, sec Courts, Cent. Dlg. §§ 845, 847-849 ; 
Dec. Dlg. i 321.*] 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
t Rehearing denied February 10, 1913. 
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2. Trial (§ 59*) — Eecepiion or Evidence — Time of Offer. 

OfCer of a release and discontinuance of the action before tlie jury 
were sworn was properly refused ; it being matter of défense, whlch 
could not be interjected into plaintliï's case. 

[Kd. Note.— For other cases, see Trial, Cent. Dig. §§ 138-140, 142, 143, 
145; Dec. Dig. § 59.*] : 

3. Release (§ 58*) — Légal Défense. 

Wliere a release, pleaded as a défense to an action for breacb of niar- 
riage promise, was attaclied for fraiid, aiid the évidence on tbat issue 
was contlicting, it was properly subniitted to the jury. 

[Ed. Note.— For otber cases, see Itelease, Cent. Dig. §§ 109-114; Dec. 
Dig. § 58.*] 

4. Evidence (§ 434*) — Pabol Evidence — Writtbn Instbujient — Kelease — 

Fkaud. 

Where a written release was attacked for frand, paroi évidence indi- 
catlng that it was fraudulently secured was not objectlonable, on the 
tbeory that it contradieted the written instrument. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2005-2020; 
Dec. Dig. § 434.*] 

5. Appeal and Errob (§ 263*) — Necessity of Exception at Trial. 

An ol>jection to the charge cannot be cousidored on appeal, where no 
exception was taken at the trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 151G- 
1532 ; Dec. Dig. § 2C3.*] 

6. Appeal and Error (§ 1004*) — Review — Excessive Verdict. 

A judgment cannot be reversed on appeal, ou the ground that the dam- 
ages are excessive. 

[Ed. Note. — For otber cases, see Appeal and Error, Cent. Dig. §§ 3944- 
3947 ; Dec. Dig. § 1004.*] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, District Judge. 

Action by Katie Pristasz against Jacob Suravitz. Judgment for 
plaintiff, and défendant brings error. Afiirmed. 

Richard H. Holgate, of Scraiiton, Pa., for i)laintiff in error. 
M. S. Kaufman, C. B. Littie, and M. J. Martin, ail of Scranton, 
Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The i^laintiff in error has 
clearly disregarded our rules, and we might wel! dismiss the v\?rit for 
this reason, without considering any other question. But in vievi' of 
the size of the verdict (which seems to be unusually large, if ail the 
circumstances of the case are taken into account) we hâve decided 
to pass upon the assignments of error as a matter of grâce. 

[1] The asserted lack of jurisdiction does not require discussion. 
The plaintiff is, and was declared in the pleadings to be, "an alien 
and a subject of the kingdom of Austria," and the défendant is, and 
was declared to be, "a résident and citizen of the state of Pennsyl- 
vania." What more was needed, we hâve not been advised. 

[2] The refusai of the trial judge to admit the paper called a "re- 

•For other cases see aame toplc &■ § hVmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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lease and discontinuance of the action," at the time when ît was first 
offered by the défendant, was correct. The offer was made before 
the trial had even begun, for the jury had not yet been sworn; but, 
without regard to tViis objection, it is plain that he had no right to 
interject it into the plaintifï's case. It was a matter of défense, and 
was duly ofïered and admitted at a later stage of the trial. 

[3, 4 I The judge was also right in refusing to direct a verdict for 
the défendant, and in refusing his subséquent motion for judgment 
non obstante veredicto. The évidence was conflicting and could not 
hâve been withheld from the jury. Moreover, the very existence of 
the release was attacked on the ground that its exécution had been 
obtained by fraud, and the évidence on this subject was .submitted to 
the jury, with instructions of which the défendant bas no reason to 
complain. This was a légal, not an équitable, défense, and did not 
violate the rule that excludes évidence by paroi to contradict or vary 
an admittedly genuine written instrument. 

[5] The assignment to the charge as a whole on the ground that it 
was misleading and inadéquate cannot be considered. Assuming the 
objection to be permissible in some cases under our rules and the 
fédéral practice, no such exception was taken during the trial. This 
was held in November, 1911, and the learned judge had no authority 
to make, and certainly could not give a rétroactive effect to, the or- 
der that was signed on January 26, 1912. 

[6] It remains to consider the objection that the court refused a 
new trial. This assignment is put solely upon the size of the verdict, 
which is said to be grossly excessive under the évidence in the case, 
even in a suit for the breach of a promise to marry. There may be 
reason for this contention, but the trial judge found no substantial 
ground for complaint in this particular, and the matter was peculiarly 
within his province. Journal Ass'n v. Rutherford, 2 C. C. A. 354, 51 
Fed. 513, 16 L. R. A. 803; Northern Pacific R. R. Co. v. Charless, 
2 C. C. A. 380, 51 Fed. 579, 580; Smith v. Sun Ass'n, 5 C. C. A. 
91, 55 Fed. 248; Railroad v. Fralofif, 100 U. S. 31, 25 L. Ed. 531; 
Wabash Railway v. McDaniels, 107 U. S. 454, 2 Sup. Ct. 932, 27 
L. Ed. 605 ; Cattle Co. v. Mann, 130 U. S. 72, 9 Sup. Ct. 458, 32 L. 
Ed. 854 et seq.; Wilson v. Everett, 139 U. S. 616, 11 Sup. Ct. 664, 

35 L. Ed. 286; Erie R. R. v. Winter, 143 U. S. 60, 12 Sup. Ct. 356, 

36 L. Ed. 71 ; Lincoln v. Power, 151 U. S. 436, 14 Sup. Ct. 387, 38 
L. Ed. 224; Railroad v. Behymer, 189 U. S. 469, 23 Sup. Ct. 622, 
47 L. Ed. 905. In Lincoln v. Power, supra, the court said: 

"The plaintiff in error coniplains that the damages found by the jury were 
excessive, and appear to hâve been given under the influence' of passion and 
préjudice. 

"liut it is not iwrmitted for this court, sitting as a court of errors, in a 
case wherein damages bave been tixed by tbe verdict of a jury, to take no- 
tice of an asslgnmeut of this character, vvhere the complaint is only of the 
action of the jury. 

"Tlnis it was said In Parsons v. Bedford, 3 Pet. 433, 447, 448 [7 L. Ed. 
7321, per Story, J., commentlug on that clause of the seventh amendment 
which déclares, 'no fact tried by a jury shall be otherwise re-examlnable In 
any court of the United States than accordlng to the rules of the common 
law,' that 'this is a prohibition of the courts of the United States to re-ex- 
201 F.— 22 
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aminé any facts tried by a Jury in any otlier manner. Tlie only modes Ivnown 
to the common law to l'e-examlne such facts are tUe granting of à new trial 
by the court wliere the issue vvas tried, or to whicli tlie record was properly 
returnable, or the award of a venlre facias de novo by an appellate court, 
for some error of law wUich Intervened in tlie proceedings.' " 

An exhaustive note on the power of an appellate court to niterfere 
with a verdict for excessive damages is appended to Burdict v. Rail- 
road, 123 Mo. 221, 27 S. W. 453, 26 h. R. A. 384, 45 Am. St. Rep. 
528. The leading case in Peniisvlvania is Smith v. Times Publishing 
Co., 178 Pa. 481, 36 Atl. 296, 35'L. R. A. 819. to which may be added 
Stauffer v. Reading, 208 Pa. 436, 57 Atl. 829, Quigley v. Railroad. 
210 Pa. 166, 59 Atl. 958, and Turnpike Co. v. Cumberland County. 
225 Pa. 468, 74 Atl. 340. The state practice is based on the act of 
1891 (P. L,. 101), and we cannot follow it in the face of the fédéral 
décisions. 

P'inding no error for which the judgment should be reversed, it is 
accordingly affirmed. 



In re FARRELL. 

In re IIEIXTZ. 

(Circuit Court of Appoals. Sixtli Circuit. Deeember 13, 1912.) 

No. 2,241. 

1. BaXKBTTTCY (§ 297*)— .TXJRISDICTION OF COUBTS — SUMMAEY PKOCEEDING TO 

COLLECT ASSETS IN ANOTHER DISTRICT. 

While a summaiy proceeding to collect property belonging to the estate 
of a bankrupt, which is in the possession of a stranger wiio résides out- 
side of the territorial liinits of the court of the adjudication, is ancillary 
in character, It présents a completely distinct and separable controversy, 
and one whicli must be deterinined by the court within whose jurisdiction 
the property is located and the respondent résides. 

[Ed. Note. — For otlier Ciises. see Bankruptcy. Cent. Dig. § 41.'î; Dec. 
Dig. § 297.*1 

2. Bankruptcy (§ 20*) — .TciiisorcTioN of Courts — Property in Cùstody ok 

State Court. 

Where, 18 montlis prior to an adjudication of bankruptcy against a 
building contracter, suits were commenced in the state court in another 
fédéral district to enforce liens against a fund which constituted the bal- 
ance due the banlcrujjt on a bnildiug contract, the court of bankruptcy of 
the district of adjudication is without jurisdiction to order such fund 
turned over to the trustée, the saine being within the exclusive jurisdic- 
tion of tlie state court. 

FEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23; Dec. 
Dig. § 2.0.* 

.Turisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Moslier, 11 C. G. A. 313.] 

Pétition for Revision of Order of the District Court for the South- 
ern District of Ohio; Howard C, Hollister, Judge. 

In the matter of Michael J. Heintz, bankrupt. On pétition of James 
A. Farrell, trustée, to revise an order dismissing a summary proceeding 
instituted by him. Affirmed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r lodexes 
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Petitloner Is the trustée In bankruptcy of the estate of Michael 3". ITeintz, 
who, on the 19th day of October, 1910, was adjudged a bankrupt by the Dis- 
trict Court of the United States for the Northern District of Ohio. The re- 
spondent, the Board of Education of the School District of the City of 
Cincinnati, is a public corporation having its principal and only office and 
place of business in the eity of Cincinnati, in the Southern district of Ohio. 
Heintz, tlie bankrupt, entered into a contract with respondent for the con- 
struction of a school building, but defaulted upon and abandoued liis con- 
tract before the building was completed. Kespondent then took possession 
of and completed the work, after which there remainod in its hands of the 
contract price the sum of $7,685.90. The bankrupt was owing upwards of 
$40,000 to subcontractors, laborers, and materialmen, who flled liens and com- 
menced attachment suits for the amounts of their claims. About 18 months 
before the adjudication in bankruptcy, some of thèse claimants, pursuaut to 
the statutes of Ohio, instituted proceedings in the court of common pleas of 
Hamilton county, Ohio, for the recovery and foreelosure of their liens. Those 
proceedings are still pending in that court. 

After his appointment as trustée, petitioner filed his pétition with the 
référée in bankruptcy of the United States District Court for the Northern 
District of Ohio, praying for a summary order requiring respondent to sur- 
render and turn over to him the nioney in Its hands which he claimed as 
the property of the bankrupt estate. A copy of the pétition and notice of hear- 
ing were served upon the président of the respondent In Cincinnati. Re- 
spondent did not appear, and the référée niade an order requiring it to pay 
and dellver to the trustée in bankruptcy said sum of $7,685.90, to be held and 
distributed by him under the orders of the United States District Court for 
the Northern District of Ohio, "subject to the rights of any creditors, if any. 
who hâve in any way obtained or claim to hâve obtained any lien upon said 
fund," and directing the trustée to "apply by pétition in the United States 
District Court at Cincinnati for a summary order on said Board of Educa- 
tion for the exécution and enforcement of this order and decree." There- 
upon, In accordance with such direction, petitloner applied to the United 
States District Court for the Southern District of Ohio for a summary order 
requiring respondent to comply with the order of the référée In bankruptcy. 
Respondent answered, setting forth in détail the contract with Heintz, his 
abandonment of the same, the completion of the building by respondent, the 
amount of the contract priée remalning in its hands, the liens of subcontrac- 
tors, laborers, and materialmen, the amounts thereof, and the proceedings In 
the state court for the recovery and foreelosure of such liens, and challenglng 
the authority of the référée to make the original order, and also the juris- 
dictlon of the United States District Court for the Southern District of Ohio 
to proceed further in the matter by elther andllary or original proceedings. 

The District Court held: (1) That the order of the référée was vold, be- 
cause the District Court for the Northern District of Ohio did not hâve ju- 
risdiction over elther the respondent or the property sought to be recovered ; 
and {2) that respondent'.'? possession of the money is adverse to the rights 
of the trustée, and therefore that the controversy must be determined, if at 
ail, in a pleiiary suit, instead of a summary proceediug. The order of the Dis- 
trict Court dismissinç the pétition Is hère upon the application of the trustée 
in bankruptcy for re-sision. 

Wm. Howell, of Cleveland, Ohio, for petitioner. 
O. S; Bryant, of Cincinnati, Ohio, for respondent. 

Before DENISON, Circuit Judge, and SATER and SESSIONS, 
District Judges. 

SESSIONS, District Judge (after stating the facts as above). [1] 
Congress, by express enactraent, has vested in the several courts; of 
bankruptcy, "within their respective territorial limits," full and com- 
plète power and authority to try and détermine bankruptcy controver- 
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sies, and specifically to "cause the estâtes of bankrupts to be collected, 
rediiced to money and distributed, and détermine controversies in. re- 
lation thereto." The jurisdiction thus defined and conferred is ex- 
clusive within the territorial limits of each court and confined to those 
limits. While a summary proceeding to collect property belonging to 
the estate of a bankrupt, which is in the possession of a stranger who 
res'des outside of the territorial limits of the court of the original 
adjudication, is ancillary in character, nevertheless it présents a com- 
pletely distinct and separable controversy, and therefore, one which 
must be determined by the court within whose jurisdiction the property 
is located and the respondent résides. Any other rule would resuit in 
unnecessary confusion of authority and would do violence to the plain 
provisions of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 
544 |U. vS. Comp. St. 1901, p. 34181). This view is sustained, either 
directiy or infercntiallv, by numerous authorities. Babbitt v. Dutcher, 
216 U. S. 102, 30 Sup'. Ct. 372, 54 L. Ed, 402: Lathrop v. Drake, 91 
U. S. 516, 23 L. Ed. 414; Staunton v. Wooden, 179 Fed. 61, 102 C. 
C. A. 355; In re Waukesha Water Co. (D. C.) 116 Fed. 1009; Love- 
land on Bankruptcy, § 34. 

[2] It is equally clear that the controversy between thèse parties is 
of such a character that it can be determined only by a plenary suit in 
a court of compétent jurisdiction. While the res]iondent does not claim 
to be the owner of the money in question, yet it holds the fund as a 
légal custodian for lien claimants who are asserting rights in and to 
it adverse tO' those of the trustée in bankruptcy, and who, in accordance 
with the law, invoked the aid of the proper state court to perfect and 
enforce their liens more than 18 months prior to the filing of the péti- 
tion in bankruptcy. The regularity of the proceedings to foreclose the 
liens is not questioned, nor can it be denied that the state court acquired 
complète jurisdiction and control over ail the parties and property long 
prior to the commencement of the bankruptcy proceedings against 
Heintz. The ruling of this court in Re Rohrer, 177 Fed. 381, 100 C. 
C. A. 613, and the authorities there cited are décisive of this question. 
See, also, Jaquith v. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 
620; In re Rathman, 183 Fed. 913, 106 C. C. A. 253; In re Poster 
(D. C.) 181 Fed. 703 ; Loveland on Bankruptcy, § 540. 

The order of the District Court is affirmed, with costs. 



TIIE CONPIDKNCE. 
(Circuit Court of Appeals, Second Circuit. December 9, 1912.) 

Ko. 49. 
Shipping (§ 16*)— Offenses Against Navigation Laws — Violation of Coi.- 

MSION liULES. 

Under Inland Navigation Rules, Act June 7, 1S97, c. 4, § 4, 30 Stat. 
103 (U. S. Comp. St. 1901, p. 2885), which provides tliat "every vessel tliat 
sliall be navigated vvitliout coinplying witli tlie provisions of tlils act" 
shall be liable to a penalty of $200, a vessel which is navigated in viola- 

*For other cases see same toplc & i number in Dec. & Am. Digs. 1907 to date, & Rep'r IndexM 
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tion of the rules proscriled therein for preventlng collisions is subject 
to the penalty, althouîjh she was seaworthy and properly nianned and 
equipi)ed as re(iuired liy the act, and the fault was that of the master, 
wlio is also subject to a penalty tlierefor under section 3. 

[Ed. Note. — Foi- other cases, see Shipping. Cent. I>ig. §§ 30-44; Dec. 
Dig. § lfi.*l 

Appeal from the District Court of the United States for the South- 
ern District of New York ; Van Vechten Veeder, Judge. 

Libel by the United States against the steam tug Confidence; the 
Southern Pacific Company, claimant. Decree for Hbelant, and claim- 
ant appeals. Aftirmed. 

ïliis cause conies hère upon aiijieal from a final decvee wliich ad.iudged that 
the TUiited States recover a penalt.v apiainst the steam tug Confidence under 
Act June 7, ISOT, c. 4, .'50 Stat. 103 (T'. S. Comi). Kt. 1001, p. 2885), etititled "An 
act to adopt régulations for preventing collisions upon certain harbors, rivei's 
and inland waters of the United States." The relevant sections of the act 
are: 

■'Sec. 3. That every pilot, engineer, mate, or master of any steam vessel, 
and every master or mate of any barge or canal boat, who neglects or refuses 
to observe the i)rovisions of tlils act, or the régulations established in pur- 
sviance of the preceding section, shall be liable to a penalty of flfty dollars, 
and for ail damages sustained by any passenger in his person or baggage by 
such negleet or refusai: Provided, that nothing liereiii shall relieve any ves- 
sel, owner or corporation from any liability incurred by reason of such neg- 
leet or refusai. 

"Sec. 4. T'hat every vessel that shall be navigated wlthout complying wlth 
the provisions of this act shall be liable to a penalty of two hundred dollars, 
one-half to go to the informer, for which suni the vessel so navigated shall 
be liable and may be seized and proceeded against by action In any District 
Court of the United States having jurisdiction of the offense." 

The facts are stipulated. The Confidence and steam lighter the Martha 
Stevens were navigating in the harbor of New York. The two boats ap- 
proached each other obliquely, the lighter being on the tug's starboard slde. 
It does net appear what signais, If any, were blown. A collision ensued 
which was caused in part, at least, by the failure of the master of the tug to 
observe the provisions of the act of June 7, 1807, in that she failed to keep 
out of the way of the Martha Stevens, and failed to slacken her speed or stop 
or reverse in tlnie to prevent a collision. At the time of the collision the tug 
was a flrst-class boat, thoroughly seaworthy and was in ail respects equipped 
in accordahee witli the provisions of the act. lier master was duly llceused 
and had always borne a good réputation as a comi)etent master and pilot. 

G. M. Buck, of New York City, for appellant. 
Henry A. Wise, U. S. Atty., A. S. Pratt, Asst. U. S. Atty., and 
Frank M. Roosa, ail of New York City, for the United States. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
contention of the appellant is that the act should be so construed as to 
impose a penalty on the master for the master's fault and on the ves- 
sel only for the owner's fault. As he states it in the brief : 

"Where the owner employs a compétent master, and in ail respects equlps 
his vessel in compliance with tlie statute, the vessel has complied with the 
act ; and if the vessel is later navigated, while so e<iuipped, the act imposes 
no penalty on the vessel for the master's failure to observe the statutory 
provisions in his handling of the boat." 

*For other cases see same topic & i ncmbeb in Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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In other words, it is contended that the act should be construed as if 

it read: 

"Every vessel whleh shall engage In navigation, without liaving complicd 
with this act shall be liable," etc. 

But in the opinion of a majority of this court such a construction 
strains the plain language of the statute, which certainly is not obscure. 
It provides specifically (in sections 1 and 2) that a vessel, when navi- 
gating, shall move thus and so, shall show such and such lights, and 
shall give such and such signais. Certainly a vessel, which, when nav- 
igating, fails to move, or show lights, or give signais as required, may 
most truthfully and accurately be described as being "navigated with- 
out complying with the provisions of the act." 

Taking the words in their ordinary and natural meaning, without 
any refinement or distortion, they make the vessel as well as the master 
responsible in penalty for failure to obey such rules of navigation as 
the statute enumerates. The burden is on the person contending for 
a restricted meaning to show some good ground for the conclusion 
that Congress did not mean precisely what it said. We do not find 
anything persuasive in the arguments advanced to sustain the narrow 
construction. We see no distinction between the two phrases "ob- 
serve the provisions" and "comply with the provisions." Nor do we 
attach any weight to the circumstance that the master is penalized 
(while the vessel is not) for failure to observe the pilot rules, other 
than those enumerated in the statute. Nor do we see why it should be 
assumed that Congress did not intend to make the owner liable for the 
fault of his employé. He is already liable in damages for such faults 
when there is a disastrous collision. 

The object of this statute was to prevent collisions, by punishing 
disobedience of the requirements of ttie act whenever it occurred and 
was discovered, without waiting for disaster to follow. A master may 
be compétent, and may hold a certificate, and yet be repeatedly reckless 
and disregardful of prescribed rules. Our expérience has shown hovv 
fréquent this is. Congress may well hâve believed that the best way 
to make masters comply with the rules of navigation, which they are 
too prone to modify, would be to punish the owner when the master 
violated them. To do so would tend to make the owner vigilant and 
watchful of his employé; not content with gênerai compétence and a 
certificate, but constantly seeking to advise himself , perhaps through 
others of the crew, as to how the master handled the vessel, and 
prompt to discharge a master whose habituai conduct was such as 
to expose the vessel to repeated penalties. 

But we do not think it necessary to advance arguments in fàvor 
of a construction which seems so plainly to be the natural meaning of 
common words. The burden is on the other side, and we do not find 
the arguments advanced by it persuasive to a restricted construction 
of this section. 

The decree includes interest, which the government now concèdes 
shotild not be included. So much of the recovery being abandoned, 
the decree, as thus modified, is affirmed. 



IN BE FBASM 8i3 

In re FRASIN et e.h 

Pétition of BEOK. 

tOlrcutt Court of Appeals, Second Circuit November 11, 1912.) 

No. 21. 

Bankruptct (i 268*) — Leasb — 'Salk bt Tbtjstee — Caveat Emptob. 

Where, on a sale of the Interest of a bankrupt's trustée in a léase of 
the premises occupled by the bankrupt, the purchaser was not decelved, 
but was expressly Informed that the trustée was selllng only such tltle 
as he possessed, and knew that such title was In Utlgation, and that the 
trustée assumed no Personal responsibllity, and did not warrant the lease 
or its salability, the purchaser could not recover the money paid there- 
for, on it being subsequently determined that the trustée had no Interest 
he could convey. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. {§ 372-379; 
Dec. Dlg. i 268.*] 

Pétition for Revision of Proceedin^s of the District Court of the 
United States for the Southern District of New York ; Learned Hand, 
Judge. 

In the matter of bankruptcy proceedings of Louis Frasin and Ab- 
raham H. Oppenheim, individually and as copairtners composing the 
firm of Frasin & Oppenheim. Pétition by Samuel Beck to revise an 
order affirming a referee's order denying a pétition by Beck to recover 
from the trustée $5,150 for his interest in a lease to the bankrupts of 
the premises occupied by them in the city of New York. Affirmed. 

See, also, 183 Fed. 28, 105 C. C. A. 320, 33 L. R. A. (N. S.) 745. 

McLaïughlin, Russell, Coe & Sprague, of New York City (Frederick 
C. McLaughlin, of New York City, of counsel), for petitioner, 
Guthrie B. Plante, of New York City, for the trustée. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. We think that the référée and the District 
Court were right in refusing the relief demanded by the petitioner and 
little need be added to their opinions. 

Zahm, who was the bidder at the sale and who paid the money the 
petitioner seeks to recover, was fully informed when he purchased the 
trustee's interest in the lease of ail the facts relating thereto. He was 
not deceived, he knew what he was buying and was clearly advised 
of the character of the title. He was expressly informed that the 
trustée was selling only such title as he possessed, he knew that the 
trustee's title was in litigation and that an appeal had been taken from 
the order under which the sale was proceeding and that the order 
might be reversed. He knew, therefore, that he who bid at the sale 
would do so at his péril and without recourse in the event of the re- 
versai of the order of the District Court. It was expressly stated at 
the sale that; 

"The trustée assumes no Personal responsibllity and does not warrant the 
lease or Its salability." 

•For otUer cases «ee same topic & { suubbb lu Dac. & Axa. Dlgs. 1907 to date, & Rep'r '.ndoia* 
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It would be difficult to imagine a statement which could convey to 
the bidders in plainer language that the trustée sold only such interest 
as he possessed. This interest might be valuable or it might be worth- 
less and he who purchased it did so at his péril and without recourse. 
No materiail fact was withlield, the entire situation was stated, no one 
could hâve been misled. To permit a purchaser, who thus spéculâtes 
upon the value of the property bid in by him, to recover the priée paid 
because subséquent events show that the interest purchased was less 
valuable than he supposed it to be, seems to us most inéquitable. 

The doctrine of caveat emptor is clearly applicable. This buyer knew 
exactly what he was purchasing. From his point of view it was a vi^ise 
purchase. It enabled his principals to make an advantageous arrange- 
ment whereby the old lease was canceled and a new one made. In se- 
curing thèse advantages he put it out of his power to restore the trus- 
tee's interest in the old lease. 

In other words, petitioner asks to bave the money paid for the trus- 
tee's interest returned, but does not offer to restore, and cannot restore, 
to the trustée his interest in the lease which was bid in by Zahm. That 
lease is gone beyond recall. 

The order is affirmed. 



CROWiX CORK & SK.\L CO. OF BALTIftlORE CITY v. BROOKLYN BOT- 

TIJS SïOPl'KK CO. et al. SAME v. AMERICAN CORK 

SI'ECIALTY CO. et al. SAJIE v. JOHNSON. 

(District Court, E:. D. New York. Deceinber 2, 1912.) 

PATEr^TS (§ ;Î2S*) — VALiriITY AND INKIUNGEMENT — BoTTLE STOPPER. 

ïlie Piiinter patent No. 792.2S4, for a uiethod of makiug bottle stuiiiier^^ 
or closurei?, and tlie Painter patent No. 8<S7,8îiS and Wlieeler patent No. 
887,883, eaeli for a niaeliine for praeticing such process, and the latter 
for an iinprovenient thereoii, ail held not anticipated, valid, and infringed. 

In Equity. Suits by the Crown Cork & Seal Company of Baltimore 
City against the Brooklyn Bottle Stopper Company and others, against 
the American Cork Specialty Company and others, and again.st Aarou 
Johnson. On final hearing. Decrees for complainant. 

For former opinion, see 190 Fed. 223. 

Philipp, Sawyer, Rice & Kennedy, of New York City (Robert IL 
Parkinson, of Chicago, 111., and James Q. Rice, of New York City, of 
counsel), for complainant. 

Robert B. Killgore, of New York City (x\lfred C. Coxe, Jr., of New 
York City, of counsel), for défendants. 

CHATFIELD, District Judge. Final hearing has been had in tlie 
présent action, and the record has added nothing to change the con- 
clusions which could bave been reached upon the application for a 
preliminary injunction, wherein, among other matters, the défense of 
lâches and the cjuestion of public acquiescence were substantially dis- 
posed of. The testimony upon final hearing consists almost entirely 

•For other cases see same topic &. § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of opinions and arguments of expert witnesses, more deliberately and 
carefully presented than upon the application for preliminary injunc- 
tion, but not changing the questions under considération thereon, nor 
offering any new state of facts. 

The machines in use by the parties to this action, the patents set 
forth in the papers upon the preliminary injunction and considered 
in the former opinion of this court, and, as has been said, the argu- 
ments of the experts, hâve furnished to the court merely a more full 
and satisfactory opportuniiy for taking up the précise points which, 
under the décisions, the court could not consider, in view of the inten- 
tion of the parties to proceed to a final hearing. 

The statement of the varions patents involved and of the devices 
cîaimed as infringements, together with an analysis of the arguments 
presented, as set forth in the opinion upon preliminary hearing (re- 
ported in [C. C] 190 Fed. 323), is available, and need not be repeated. 
We shall proceed at once, embodying that opinion as a part of this 
décision, with the exception noted below, to analyze the claims of the 
patents as they are now presented by a completed record. 

One statement of the former opinion must be corrected at the out- 
set, as the court described one feature of the Wheeler machine and 
patent incorrectly, and even, in a way, contradictory to the références 
to the Wheeler patent in other parts of the opinion. 

On page 326 of 190 Fed., in that opinion, at the end of the first 
paragraph upon the page, the court says that in the Wheeler patent — 

"the plungers exert pressure while the caps are carried a certain distance. 
Then, the plungers belng released, the caps are expelled upon the outer or 
cooled portion of the disl^, where the température is rapidly reduced, under 
the influence of a water jacket." 

The Wheeler patent and drawings show plainly that the plungers are 
arranged around the outer or cooled portion of this disk, and exert 
their pressure while the caps are carried a certain distance by the turn- 
ing of the cooling ring or disk itself, and are released just'before the 
caps are thrown out of the machine. The expulsion from the heated 
section onto the cooling ring is previous to the application of the plun- 
ger. 

The corrected statement of fact shows a situation more nearly like 
that of the défendants' machines, and brings us to the first défense; 
that is, noninfringement. 

As was said in the former opinion, the défendant Johnson has man- 
ufactured machines with a knowledge of the use to which they were 
to be put. He appears by the record to be a contributory infringer, 
if infringement be shown against the défendants in the other two ac- 
tions. The défendant the American Cork Specialty Company and Mr. 
Mundet, who is personally responsible for its acts in this matter, and 
the défendant the Brooklyn Bottle Stopper Company, with Mr. Alberti, 
who is responsible for that company's acts, are using machines con- 
taining the same éléments, and difïering only, as was said in the for- 
mer opinion, in the manner of transferring the caps from the heated 
plate to the disk or ring where the plungers operate. 
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The Brooklyn Bottle Stopper Company's macliine lias the disk 
(around which the plungers are arranged) placed in a vertical posi- 
tion, so that gravity is used to take the caps from the star or notched 
ring of the heating plate; whereas in the American Specialty Com- 
pany's machine the plunger ring is in a horizontal plane, and takes 
the caps from the star ring by direct contact at the outer edge of the 
disks. The court can see no substantial différence between the two- 
methods and the two machines, and either of them plainly infringe the 
complainant's patents, if the claims of those patents be construed as 
valid and as meaning what the complainant contends. 

It is suggested by the défendants that the Painter and Wheeler pat- 
ents call for a means of trans fer ring the crown corks from the point 
where pressure is applied to the point where the cooling process un- 
der pressure has sufficiently progressed. Claim 6 of patent No. 887,- 
838, Painter, and claims 7 and 23 of patent No. 887,883, Wheeler. In 
claim 7 of the latter patent the "heating means" serves to move the 
closures to the "pressing means." and the défendants suggest that in 
the exhibit machine presented in court and made by the défendant 
Johnson tlie heating means, viz., the Bunsen burners, does not convey 
the closures to tlie plutigcrs, but tliat the closures are conveyed by an 
upper or star disk, which conveys the closures over the heat while 
the heat is stationary. They point ont that in the Painter and Wheeler 
patents the heat is applied in a so-called oven, of which the lower 
fîoor or plate actually transmitting heat moves toward the plungers.. 
But this neither changes the principles, nor would take the défendants'' 
machines out from the claims of the complainant's patents, for one 
arrangement of thèse heating disks is merely an équivalent of the 
other, in that heat is applied through radiation; that is, the conveying 
means is actually a part of the apparatus for applying the heat, whether 
or not the conveyer be equipped with a second plate. We mu.st there- 
fore pass to the other questions presented by the défense. 

Some attack has been made upon the allégations of ownership by 
the complainant, in that the formai certified copies of the assignments 
hâve not been presented in the testimony. But évidence was given that 
the complainant was granted thèse patents, and had the right to man- 
ufacture under them, and no objection is made upon the ground that 
this testimony was not the best évidence. It is useless, therefore, tO' 
consider the mère déniai upon information and belief of what 
now appears to be uncontested facts. 

Another défense is urged, viz., that the Alberti or Brooklyn Bottle 
Stoijper Company machine is an aggregation and not a combination ;; 
that is, that the union of the two parts of the machine, by an appli- 
auce depending upon the force of gravity, would take that machine 
out of the category of a combination, and leave merely two machines 
or devices reciprocating in function. But unless we go so far as to 
hold that no machine can be an infringing combination, unless there 
be an invention involved in the précise différence from other devices, 
the suggested défense is without meaning. Any combination in which 
équivalents might be substituted for the original structure could be 
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called an aggregation rather than a combination, if it is separable into 
distinct parts at the point where the new mechanical équivalent was 
used. 

The défense of multifariousness was disposed of upon preliminary 

injunction, and this disposition bas not been affected by final hearing, 

. except in so far as the point is involved in the gênerai considérations 

of validity and invention, when contrast is made of the various clainis 

of the dilïerent patents. 

The Painter machine for making crown corks, and the Painter 
method patent, contemplated the exertion of pressure simultaneous 
with or during the process of heating, and the continuance of the 
pressure contemporaneous with an increase of température of consid- 
érable extent and until cooling took place. The Wheeler patent is 
diametrically opposed to the increase of température after pressure 
bas been applied. But Wheeler patented a combination making use, 
in this particular, of Painter's idea of applying the pressure to the 
heated crown and continuing the pressure until cooling occurred, but 
not containing Painter's idea of either simultaneous or further heat- 
ing with the pressure. If Painter had patented only the one form 
of opération, viz., to press and then beat, of course that opération 
could not exist conjointly with the opération of heating and then press- 
ing, for one is the converse of the other ; but the teaching of Painter's 
method patent and its claims are broad enough to cover heating first 
and then pressure until cooling occvirs, and Wheeler couid not get a 
valid patent for a method of that sort, but he could get a valid 
combination patent for the machine he invented, which used the idea 
of the Painter method generally, with a new application of means to 
procure the resuit, and with a radical departure from Painter's pre- 
ferred plan of application on the one point. 

Therefore joint use of the Painter method patent and the Wheeler 
patent, and of many claims of the Painter apparatus patent and the 
Wheeler patent, vi'ould leave out this one step of the Painter method 
patent as he concluded it would operate best ; but the court is unable 
to find the complaint multifarious because some applications of the 
Painter method and apparatus patents could not be consistently com- 
l)ined in opération with some claims of the Wheeler apparatus patent 
in one machine. 

The court previously held that the prior art was almost entirely 
barren of patents afifecting the issue of this case. The record at final 
hearing furnishes nothing more than was presented upon preliminary 
injunction. The case as to the prior art still présents the Zeidler pat- 
ent No. 373,001, November 8, 1887, the France patent, No. 392,794, 
November 13, 1888, the Gray patent, No. 575,424, January 19, 1897, 
and the old Thompson patent. No. 104,794, June 28, 1870, ail of which 
teach, in one form or another, the sole point in respect to this case, 
that two surfaces set with adhesive, such as carpenter's glue, or with 
a substance forming a solvent in place of the glue, require time or 
cooling for the proper setting of the adhesive, and for a permanent 
holding in place of the surfaces joined. This idea was not patentable, 
and when used by Painter or Wheeler could not be patented, except 
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in the sensé of reliance thereon merely as a basic or necessary step in 
the formation of a method or machine which would produce a new 
product in an original and useful way, or wliere the appHcation of the 
old idea was carried ont in connection with other ideas to a new re- 
suit. 

The record in the présent case does show that the crown cork, as 
manufactured and as recognized by the public, bas produced a useful 
and new resuit ; and the testimony also shows that its availability and 
gênerai adoption is dépendent upon its satisfactory adaptation, with 
comparatively perfect results in the use which bas been so readily 
accepted. Hence to hold that no invention is possible, because the 
well-knoAvn principles of evaporation and solidification bave been dis- 
closed in other patents for différent devices, but with like application 
of those principles, would prevent the finding of invention in any 
structure where a similar application might be found in an entirely 
différent art, and where the teaching of that application would not be 
suggested by any amount of study or familiarity with the other art. 

The invention shown in the Painter patents was the resuit of a study 
of the needs shown in the making of crown cork seals, and if Painter 
disclosed invention, and has properly stated it in bis claims, and if 
Wheeler has used that invention and also properly stated bis claims, 
the patents should be upheld, under familiar rules, even though the 
invention now be shown to be exceedingly simple, when discussed on 
the .same basis as simple inventions in other arts. 

The Thompson patent happens to bave to do with a durable cork or 
stopper for bottles, but in other respects has no more to do with the 
art of making crown corks than hâve the other patents mentionecl. 

The Perkins patent. No. 234,423, November 16, 1880, and the Asche 
patent, No. 620,083, February 21, 1899, are typical of devices employ- 
ing a number of structures with plungers arranged in a circle, by 
which multiplication of resuit, in the soldering of parts of tin cans, 
is employed for the saving of time and lessening of cost in making the 
product. 

In so far as the Painter and Wheeler patents involve the mère 
multiplication of plungers, the idea is old, and was old when employed 
in the Asche and Perkins patents; and in so far as the soldering re- 
sembles the use of bot adhesive, the application is somewhat the same. 
But neither Painter nor Wheeler was attempting to patent this idea 
of multiplication alone. They vvere patenting a method and a device 
in which the same idea was employed as in the Asche and Perkins 
patents, in the respects named ; but nothing was taught by those pat- 
ents which would make invention impossible by the application of 
thèse ideas in making the crown corks in such a way as to bave com- 
mercial utility and advantage, where novel methods were disclosed 
in other steps of the process, or in the application of both new and 
old ideas to achieve a new resuit. 

This leaves us, therefore, with but one patent to consider — that of 
Painter himself. No. 468,226, February 2, 1892 — and the défendants' 
expert states that this patent is their principal reliance to show dis- 
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closures anticipating and rendering invalid the daims of the later 
patents. 

In this early patent Painter worked out the idea of the crown cork 
seal, and directed the use of adhesive between the cork disk and the 
metallic cap with corrugated flange. He went se far as to provide for 
the assembling of thèse seals by subjecting the cork disk to heavy 
crushing pressure, after the shellac or adhesive substance had been well 
heated; and he teaches that the cork disk shall be developed into a 
concavo-convex form, and well confined in the cap by the melted ad- 
hesive. He plainly indicates that the moinentary pressure used is to 
follow the heating opération, and in this respect seems to hâve had in 
mind the principles which led Wheeler to the same order of steps in 
improving upon the later Painter patents. 

But when Painter described what he claimed as his invention he did 
not claim the method of construction of the crown cork seal, other 
than in combination with its use upon the bottle or as a device (claim 
4) adapted to be used in that way through the interposition of an 
adhesive between the sealing disk and the cap, so as to secure reliable 
union of the cap and disk, to protect the cap and prevent tainting of 
the contents or their escape. He says that other applications had been 
made (Nos. 323,314 and 355,603) as to thèse disks. 

The application for this earlier Painter patent was made on May 
19, 1891, and it was not until June 6, 1902, that Painter attempted to 
claim invention in making thèse bottle closures in any particular or 
original way, to improve upon the simple or gênerai idea of such a 
cap as disclosed and not claimed in the early patent of 1902, and as 
distinguished from the device producing the resuit. 

On June 6, 1902, Painter applied for his first method patent of mak- 
ing the closures or crown cork seals, and the Patent Office, on the 
30th day of September, 1902, cited the Zeidler and Asche patents, 
above referred to, as grounds for rejecting the tvvo claims set forth in 
the application. On the 29th day of September, 1902, or one day be- 
fore its rejection, Painter filed another application, in which he also 
claimed a method for making the bottle caps or closures substantially 
like the method in his application of June 6, 1902, but claimed as well 
an invention through the use in the metallic sealing cap of a paper 
collet or disk, which was, when charged with fusible médium, substi- 
tuted for the "protecting film" of patent No. 468,226, or "the thin 
fabric reinforced" of patent No. 468,259, of which no copy has been 
included in the présent record, but which is referred to by Painter in 
his application of June 6, 1902. 

In the application for patent No. 792,284, known as the method 
patent, Painter seems to realize the failure on his part to hâve ap- 
plied for a gênerai patent for the crown cork style of seals, and he 
claims novelty for the method specified by saying that the nearest dis- 
closure had been given in his patent No. 468,226, of 1892. But he 
claims this novelty through the use of the collet or paper disk, and 
the employment of pressure during the formation of the complète cap 
—that is, the cooling of the adhesive mixture — whereas in the earlier 
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patent the application of the plunger had been momentary, for the 
purpose of compressing the adhesive parts. 

Painter also states in this patent that the crown corks or caps of 
the early patent had been, in practice, heated subséquent to the appli- 
cation of pressure in their manufacture, and is apparently in this al- 
lusion referring to the so-called oven method, which is described by the 
witness Coale as having been adopted and used by the complainant 
corporation for a number of years succeeding the original Painter pat- 
ent No. 468,226. This oven method consisted of baking or heating 
the disks, after they had been assenibled and subjected to momentary 
pressure with a plunger, in large quantities in pans in an oven, and this 
method of manufacture was the one from which the difficulties as to 
"puiïers" was particularly observed. 

The Patent (Jffice finally granted the application of June 6, 1902, by 
letters patent No. 792,284, upon the 13th day of June, 1905, and also 
the application filed September 29, 1902, patent No. 792,285, under 
date of June 13, 1905. Meanwhile, in the year 1905, on the 24th of 
May, Painter applied for the machine patent, which, after renewai on 
the 3d of October, 1907, was issued under No. 887,838, upon the 19th 
of May, 1908. 

The Wheeler patent was issued also upon the 19th of May, 1908, 
No. 887,883, upon an application filed September 20, 1905, renewed 
upon the 3d of October, 1907. The dates of thèse varions letters pat- 
ent are the basis of the défense of double patenting which is urged 
with référence to the Painter method and machine patents. 

Even if valid in other respects, the défendants claim that in the 
so-called machine patent. No. 887,838, the method of operating shown 
by the Painter method patent is necessarily involved, and that the 
methods of the method patent will therefore be protected, if the ma- 
chine patent be held valid, until 17 years after May 19, 1908, which is 
nearly 3 years later than the date of expiration of the method patent. 

Whether this might be true of certain claims of the machine patent 
need not be considered ; for the défendants' contention is that the en- 
tire machine patent shows only a type of the apparatus disclosed in 
the method patent, and that hence the machine patent is void. 

This gênerai défense cannot be sustained; for the Painter patent 
would teach the method of accomplishing the resuit. But the Painter 
method patent does not show the practical and convenient machine for 
niaking crown corks on a large scale, such as is illustrated by the 
drawings of the machine patent, and which is described in its claims. 
The machine patent is therefore valid as a combination, and must be 
treated as such; nor did the existence of the application in the Patent 
Oflice prevent application for a machine or combination patent before 
disclosure by the allowance of the patent. Bâtes v. Coe, 98 U. S. 31, 
25 L. Ed. 68; Badische Anilin & Soda Fabrik v. Klipstein & Co. (C. 
C.) 125 Fed. 543. 

We therefore corne to the most difficult point in the entire matter, 
and that is the défense of patentability or lack of invention, in view 
of the disclosures by the varions patents of Painter himself. 
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Upon the motion for a preliminary injunction it was stated that 
daim 1 of the method patent, No. 792,284, daims 2 and 6 of the ma- 
chine patent, No. 887,838, and daims 1, 4, 7, 23, and 27 of the Wheder 
patent, were relied upon. The case upon final hearing is based upon 
thèse same daims, and a statement of the various daims, in order 
to compare them with each other, must therefore be made. 

The earliest or 1892 patent, No. 468,226, daims : 

"4. A metalllc flanged sealing cap adapted to receive the head of a bottle 
and containing a coneavo-convex sealing disk and an interposed film of ino- 
dorous and tasteless adhesive matter which not only secures reliable initial 
union of the cap and disk, but also protects the interior surface of the cap 
against corrosion by liquids permeating the disk, and also prevents metalllc 
tainting of the contents of a bottle sealed by means of said cap and disk, 
substantially as described." 

This, as has been said, does not attempt to daim as invention the 
use of continued pressure, following the heat, to secure the adhesive 
matter and the various parts while cooling or setting. Lines 97 td 
128, page 4, of patent. 

Patent No. 792,284, of 1905, the method patent, daims : 

"1. In the manufacture of gas-tight bottle-closures composed in part of 
métal, the method or proeess which consists: First, in interposing a suitable 
fusible protecting and binding médium between the packing or sealing gasket 
and the coïncident surfaces of the métal co-operatlng therewith ; secoudly, 
heating the métal, the gasket and the hinding médium for properly fusing 
the latter, and in the meantime subjecting the whole to appropriate pressure ; 
and, thirdly, cooling the métal and avoiding injury to the gasket from undue 
heating and hardening the fusible médium while maintaining said appropri- 
ate pressure, substantially as and for the purposes specified." 

This patent assumes the use of a paper collet treated with adhesive 
substance, as shown by patents Nos. 468,259 and 468,226, and teaches 
the possibility and availability of applying time and a sudden réduction 
in température to the easily displaced and unfixed parts of the cap as 
previously assembled. It teaches the advantage of applying the pres- 
sure in a way to make the proeess of manufacturing continuons and 
the advantageous results in a practical way through the production of 
more satisfactory caps. 

Patent No. 792,285, also a method patent, and issued upon the same 
date, has no bearing upon the particular question v^'hich we are now 
considering; for, being of the same date of issue and disclosing no 
more than No. 792,284, unless it be in elongating the raceway and 
providing for a complète coating of adhesive material in the cap, we 
need not consider the questions which might hâve been suggested in 
the Patent Office upon the two applications. 

The machine patent, No. 887,838, daims : 

"2. In an organlzation for uniting the metalllc member of a bottle or like 
elosure with its compressible packing with fusible material interposed, heat- 
ing means and means for engaging the packing to hold it under compression 
while the elosure is cooling, substantially as described." 

"6. In combination, means for heating the assembled elosure members and 
means for pressing the said members together and holding the said members 
under this pressure and while cooling, the said means of compression being 
movable to convey the elosure while its members are maintained under pres- 
sure, substantially as described." 
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Both of thèse daims are attacked by the défendants because of the 
alleged disclosure of the method patent of approximately three years 
before ; it being contended that the gênerai claims are invalid, and that 
no spécifie machine is attempted to be described so as to secure a 
combination patent. It vvill be noted that the words "substantially as 
described" refer to the Painter machine as perfected by the complain- 
ant, or in the factory of the complainant, and as described in the 
dravvings and spécifications. This machine is specifically desig^ated 
in claims 20 and 21, and consists of a disk in the form of a star 
wheel to carry the crowns from the feeding table beneath pressure 
plungers, which are in this particular machine arranged in a circle 
around another disk, working substantially as the défendants' machines 
in this suit. 

It will also be noted that claim 28 of the patent describes : 

"A machine for makiiig closures for bottles and the like, coinprislng means 
for unlting the crowns with their disks aud for holding them under pressure 
duriug that opération." 

This claim would seem to be open to the criticism made by the de- 
fendants, that its gênerai terms exactly fit the necessary means of the 
method patent, and would seem to be an attempt to patent such a 
broad device as the pair of pincers and ordinary lamp, which the com- 
plainant's expert testifies might be used as one means of carrying out 
the method patent. Such objection could not be made to the spécifie 
claims describing the machine with the star wheel and the rotating set 
of plungers ; and a machine of that sort would seem to hâve involved 
valid invention, even taking into considération the Asche and Perkins 
patents. 

But claims 2 and 6 cannot be disposed of either as entirely in the 
class of claim 28, nor in that of claim 20. Claim 2 and claim 6, when 
considered in connection with the drawings of the method patent, can 
be read upon the structure described, and which would not hâve been 
patented as a separate device in the drawing labeled "Fig. 4" patent 
No. 792,284, and "Fig. 3," in the drawing of patent No. 792,285, if 
those patents had issued before the application or invention of the ma- 
chine patent. In those drawings we hâve, as in claim 2, "an organiza- 
tion for uniting the metallic member of a bottle or like closure with its 
compressible packing with fusible material interposed," "means for 
heating," viz., the lamps, "means for engaging the packing," viz., the 
plungers and blocks, and "means for holding the packing under com- 
pression while the closure is cooling," viz., the continued jiressure of 
a plunger upon the presser block while the plunger and the closure 
are both being moved along the raceway described, and said to be com- 
posed of two foot rails "along which can be advanced by hand or 
otherwise the blocks or plungers." 

Also, in claim 6 we hâve, as stated, "in combination, means for heat- 
ing the assembled closure members" (that is, the closures af ter the 
plungers hâve been applied), "means for pressing thèse members to- 
gether" (that is, the plungers and presser blocks), and "for holding the 
members under this pressure while cooling" (also the plungers and 
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presser blocks), while the said means of compression are movable to 
convey the closure while its members are maintained under pressure, 
substantially as described. But before thèse ideas were disclosed by the 
issuance of the patent Painter filed the further appHcation, in which he 
claimed invention for a machine made up of thèse same parts, or 
équivalents therefor. 

In this machine patent Painter describes the placing of the métal 
caps with suitable interior binding médium upon the revolving feed 
table, to which a carrier brings, one at a time, the cork disk, at the 
point where the filled caps are taken into the circular path of the table 
around which the presser blocks are arranged. The beat is to be sup- 
plied after the engagement of the presser block and the plunger upon 
the closure containing the disk, and the spécifications say : 

"With some inaterlals requiring but little beat, it will only be iiecessary to 
provide for the transit of the heated c-losures beyoïid the lieater for a long 
enough time to enable them to be cooled by the atmosphère at normal tem- 
pérature before they are released from the presser blocks. For meeting ail 
requirements however, an artifioial cooling opération is important." 

The machine, therefore, as described contains additional means for 
artificially cooling. The défendants do not use artificial cooling, either 
in the form of air jets, as described by Painter, or a vi'ater-cooled chill 
ring, as described by Wheeler. But they do use a ring, described by 
the défendants' expert as a plate intended to support the thrust of 
the plungers, and which in effect would at first help the radiation of 
beat and be at the température of the surrounding atmosphère. As the 
machine is used, the beat derived from the closures, together with the 
proximity of the heating means, would raise the température of this 
heating ring; but the complainant's and défendants' experts both 
agrée that the température of the caps while on the heating ring upon 
the défendants' machine is sufficient to melt sulphur— that is, 239 de- 
grees. The température of the caps as they leave the plunger ring, and 
the température of the plunger ring itself , is merely uncomfortably hot, 
or something like 110 or 120 degrees. The use of an adhesive material 
solidifying at about 150 degrees shows a sufficient drop in température 
between the heating ring and the plunger ring to corne within the de- 
scription of both the Painter and Wheeler patents, as maintaining the 
closures under pressure while cooling; that is, while cooling (as Paint- 
er says in the machine patent) so as to harden the fusible médium, and 
also to assure a prompt contraction of the métal cap after a sudden 
cessation of the supply of beat before the packing is entirely cooled. 
In the défendants' machines both of thèse results are accomplished, to 
a sufficient extent, in their opération as shown in the testimony, so 
as to bring thèse machines within the claims of the patents in suit. 

The Painter method patent does not describe a mère function of the 
machine shown in the machine patent, nor a mère function of the op- 
ération of heating the closure while within the grasp of a pair of 
pincers and held over a lamp. The défendants seem to be infringing 
the Painter method patent, even assuming that claims 2 and 6 of the 
machine patent are not sufficiently definite to be valid. But claims 2 
and 6 state that the gênerai means of performing functions are "in 
201 F.— 23 
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an organization" and "in combination" "substantially as described," 
and thus the claims are made valid, if patentable novelty is shown. 

But the défendants urge that the difficulty does not end hère; for 
the Painter method and the Painter machine patent are said to be 
based upon a heating simultaneous with or while the closures are 
under pressure, and never prior to pressure. In his original patent 
Painter described the momentary use of a plunger upon a heated 
fusible médium. By the oven method he applied beat to the assem- 
bled closures after using the plunger upon the fusible heated médium. 
By his method patent and by his machine patent he applied pressure 
to the assembled closure, and then applied further beat, continuing the 
pressure while cooling. The défendants, on the other hand, assemble 
the parts of a closure which is not covered by patent at the présent 
time, then carry the closures to a machine which applies beat to the 
assembled closures, free from pressure, and then applies pressure to 
this heated assemblage of parts. 

The défendants are using almost the précise form of machine de- 
scribed by Painter in his drawings in the machine patent — that is, with 
a star wheel and séries of plungers arranged around a circular disk — 
and they might be held for infringement of the claims of this patent, 
even if they cannot be held upon a charge of making closures by the 
patented method, to be operated on that machine. But if so, then the 
Wheeler patent can be only for a new combination or improvement on 
Painter. Further, as Wheeler used pressure only after heating, the 
défendants are not liable on this theory, unless they corne within the 
provisions of the Wheeler patent. Wheeler claims: 

"1. In an organization for uniting tlie metalllc member of a bottle or like 
closure witli Its compressible packing liaving a fusible material interposed 
between It and said metallic member, means for lieating the assembled uiem- 
tters of the closures while free to allow the expandiug air to escape, and 
means for pressing the parts together while cooling, substantially as de- 
scribed." 

"4. In an organization for uniting the metallic member of a bottle or like 
closure with its compressible packing having a fusible material interposed 
between it and said metallic member, a plunger, a support on which the 
closure rests and between which and the plunger the closure is pressed, and 
means for heating the assembled parts of the closure for fusing the inter- 
posed material before the compression takes place, said compression taking 
place diiring the cooling of the parts and ttie liardening of the interposed 
binding material. substantially as described." 

"7. In an organization of the elass described, means for pressing the parts 
of the closures together and means for heating the closures with thelr Inter- 
posed fusible binding material, said heating means serving to move the clo- 
sures to the pressing means, substantially as described." 

"23. In apparatus of the class described, a revolvlng sériés of plungers, 
means for previously heating and then delivering the closures thereto and 
means for discharging the closures from beneath the plungei-s at one point, 
substantially as described." 

"27. In combination in apparatus of the class described, means for heating 
the closures while free from pressure, a ehill plate and plunger foi* receivlng 
the heated closures for cooling and uniting the parts thereof, said plunger 
pressing the closures between itself and the Chili plate, substantially as 
described." 

Claim 1 would seem to be valid and to be an improvement upon the 
Painter method and machine. Claim 4 is also valid, and describes a 
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similar improvement upon the Painter method. Claim 7 provides for 
the moving of the closures by the heating means, and is valid in the 
form described, i. e., as an improvement on Painter. Claim 23 applies 
the methods of claims 1 and 4 to an apparatus with the revolving 
séries of plungers, with means — 

"for previoHsly heating and then delivering the closures thereto and means 
for dlscharging the closures from beneath the plungers at one point, sub- 
stantially as described." 

This claim is apparently valid, and surely removes the criticism pre- 
viously noted as to the lack in the défendants' machines of any mo- 
tion on the part of the oven itself, if that lack could be found. Claim 
27 adds tb claim 23 the chill plate or artificially cooled ring, and this, 
again, would seem to be valid. 

The défendants contend that their ring is not a chill ring, in the 
sensé that it is not artificially cooled ; nor does it produce a sudden 
chill. But the whole scope of the patent and the statements of the 
spécifications show that, whether artificial means of cooling is pro- 
vided, or whether the chill ring is merely a métal ring to reduce tem- 
pérature to a moderate degree, the use of the ring is to produce the 
contraction of the métal cap before release of pressure and the solid- 
ification and setting of the adhesive material to the désirable point, also 
before the pressure is removed. Such use brings the ring within the 
définition of a "chill," although the purpose of "hardening" the métal 
surface by rapid réduction of température is not needed or intended. 

The défendants hâve offered testimony as to a second burner, placed 
under the plunger ring and intended to maintain the beat of the clo- 
sures at substantially the température at which they were before the 
plungers were applied. They hâve even used the beat under the plun- 
ger ring, when no beat was under the oven or "star" ring. This last 
experiment closely resembles the Painter method patent, and does not 
afïect the issues of the case based upon the défendants' machines and 
proven commercial methods. But if, in such a vvay, they can escape 
the provisions of the Wheeler claim 27 — that is, so as to dispense with 
the chill ring — they would still be infringing the combination shown in 
claim 23, and, unless the température of the plunger ring were such 
as to prevent any cooling, would be infringing claims 1 and 7. 

It niust be held, therefore, that upon the entire case the défendants' 
devices infringe the claims mentioned of the Wheeler patent, the claims 
of the Painter method patent, and claims 2 and 6 of the Painter ma- 
chine patent, and that the complainant is entitled to a decree. 
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JOITXS-PRATï CO. V. E. H. FREEMAN ELECTRIC CO. 
(District Court, D. New Jersey. December 13, 1912.) 

1. Patents (§ 26*) — Invention^Combination or Old Ex-ements. 

Each and every separate élément of a combiiiation may be old, and 
yet the combiiiation as a whole may show patentable novelty and in- 
vention if the several éléments so coact as to produce a resuit which is 
elther new in itself, or by means of such coaction is produced in a novel 
or impro\'ed way. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dec. Dlg. 
i 26.* 

Patentability of combinatlons of old éléments as dépendent on résulta 
attained, see note to National Tube Co. v. Aiken, 91 G. C. A. 123.] 

2. Patents (§ 66*) — ^Anticipation — Priob Art. 

A patent is not in the prior art with respect to another which at the 
tinie of its issuance was pendlng on application in the Patent Office. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 79, 81; Dec. 
Dig. § 66.*] 

3. Patents (§ 328*) — Validity and Infbingement — Safety-Fuse. 

The Sachs patent. No. 660,341, for a safety-fuse, consisting of a com- 
bination of éléments, the niost important of which is a thin, flat safety 
strip of rapidly oxidlzing métal, of extended area, and maximum con- 
tact with tlie noncouductlng lilling in the case, was not anticipated, and 
discloses patentable novelty and invention ; also held infringed. 

Suit in equity by the Johns-Pratt Company against the E. H. Free- 
man Electric' Company, On final hearing. Decree for complainant, 

Wetmore & Jenner, of New York City (Edmund Wetmore, of New 
York City, of counsel), for complainant. 

D. P. Wolhaupter, of Washington, D. C, for défendant. 

CROSS, District Judge. The complainant is the undisputed owner 
by assignaient from one Joseph Sachs of letters patent No. 660,341, 
bearing date October 23, 1900, for a safety-fuse. This patent the 
complainant by its bill of complaint herein allèges the défendant has 
infringed. This allégation the défendant dénies, and it also dénies 
the validity of the complainant's patent. Sachs, the patentée, in his 
application, speaking of the prior art and generally of the nature and 
character of his invention, says: 

"Safety-fuses hâve usually been heretofore iuelosed in a tubular case, and 
surrounded with a fllling of nonconducting material. Thèse fuses hâve con- 
slsted of a wire which, when fused by an excess current, was maintained in 
place in a melted state by the surrounding fillliig material, and the fused 
métal still served to carry the current for a period until the same gradually 
became dispersed in the interstices of the fllling and the circuit broken. The 
tuse-wires used in such fuses hâve been of lead or lead-tiu alloy, and, since 
this métal has a low couductivity, a very large section of métal was used for 
the fuse-wires to carry the current, and this large section when fused was 
difficult to disperse in the fllling material. This linnging of the fuse-wire in 
a melted state made such fuses inaccurate as to their carrying capacity. I 
Uave discovered that the nonarcing qualities or action of a fuse dépends up- 
on the disposition, cliaracter, and amount of the métal, and that for this pur- 
pose a fuse-strip haviug a relatively small quantity of métal will giye the 

•For other cases see same topic &. § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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best resiilts. ] lune also discoverpd tliat tlie best results are obtaiiied from 
tlie use of a métal wliieli wlieu nielted or fused rapidly oxidizes even if the 
luelting point of tlie métal is not eomparatlvely low. 

•'Jly invention relates to a safety-fuse of métal made thin and fine and 
disposed tlirouf;!i an appréciable area of the tube-section, and the same pref- 
erably consists of a tlat thin strip held between terminais having a l)etter 
eonrtnctivity than the fuse itself, said strin beinsf preferably of a raijidiy 
oxidizing métal. A fuse of this chara(;ter placed in a tubular case and sur- 
rounded wllli a noiicondncting tilling and fused by an excess eurrent will not 
only rapidly oxidize, but lieeome qulekly dispersed in the interstices of the 
tilling material. Where the surroimding material combines with the fused 
wire, tlie combination is more readily accompll.shed beeause of the greater 
surface of material exposed in the fuse-wire and in contact with the sur- 
rounding material. 1 liave found that zinc or an alloy of zinc is best suited 
to my purpose, and that the thinner and ilner the métal and the greater the 
spread thereof, the better. Wlien the nonconducting filling material Is of a 
charaeter to combine with the fuse-strip wlien melted, the thin strip of in- 
croased meltlng point is an advaniage. The thin fine strip of métal is dls- 
tributed thi-ough a larger section of tlie inclosed filling, and thus on disrup- 
tlon more readily dispersed througli the interstices of the filling than if the 
strip were of compact seetional area." 

Later, and speaking more particularly of the fuse-strip, he adds : 

"The strip c Is of a very thin flat métal, oceupying considérable area across 
tlie case, aud in the same there is a relatlvely sniall quanlity of métal, and 
the métal Is preferably one that rajiidl.v oxidizes. This I prefer to be a strip 
of zinc or au allo.v of zinc, the terminais (/, connected tlierewith, belng of 
greater size and l)etter conductivity, and, of course, being so far distant from 
one aiiother within tlie case that wlien the strip c is fused and disperses In 
the interstices of the tilling said terminais are too far apart for the passage 
of any curreiit or spark or for the existence of any arcing condition. If this 
thin strip is melted by an excess eurrent instead of remaining in place in 
the filling, as would a wire of compact section, It i.s dispersed qulekly in the 
interstices of the filling upon elther side of the thin strip, so that tlie circuit 
is broken iininediaiely."' 

The patent has six claims, ail of which it is alleged hâve been 
infringed by the défendant. It will be unnecessary, however, to 
set forth more than the second of them, in order to give a sufficiently 
clear conception of them ail. That claim is as follows : 

"2. The combination in a safety-fuse with a tubular case and a nonconduct- 
ing filling material, of end terminais withlu the case of relatively ample eon- 
ductivit.v, and a fuse-striji of thin flat métal of extended area connected to 
and between the said terminais, substautlally as and for the purpo.ses set 
forth." 

The patent in suit was indirectly considered by the Circuit Court 
of Appeals for the Second Circuit, in Johns-Pratt Co, v. Sachs Co. 
et al, 175 Fed. 70, 99 C. C. A. 92, in which Sachs was a défendant, 
as was also a corporation organized by him, and in which he was 
found to hâve been a large stockholder and a moving spirit. The 
défendants therein were alleged to hâve infringed the Sachs patent, 
an allégation which they denied ; but inasmuch as Sachs, the patentée, 
had assigned his patent for a valuable considération to the complain- 
ant, he was held to be estopped from denying its validity, thereby ren- 
dering it unnecessary to adjudicate that point. Consec^uently whatever 
was said by the court in relation thereto was entirely obiter. Never- 
theless its high standing and réputation necessarily give great weight 
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to ail of its utterances. It is not surprisiiig, therefore, that the defend- 
ant's counsel at the argument urged upon the attention of this court 
the foUowing expression by Judge Lacombe, who delivered the opinion 
of the court in the case referred to, and who, after quoting from the 
spécification of the patent and setting forth its various claims, added : 

"BUmlnating thèse preferentlals, it Is nianifest Ihat the novelty wMch the 
patentée sought to secure consisted in making the l'use-strip of thin flat métal 
of extended area instead of a wire or other strip having a compact seetional 
area; the object belng to increase the surface of the métal with which the 
filling is in contact, se as to iusure its immédiate dispersion, wlieu fused, lu 
the tilling material. The différence betweeu such a strip thus brought in 
contact over an extended surface and wires, aud strips of compact cross- 
sections which were found in the earller art, was emphasized in correspond- 
ence with the examiner, who allowed the claims after requlring tlie appli- 
cant to ■n'ithdraw an alternative form in which the fuse-strip consisted of a 
séries of slender wire-like strands, the members of which were parallel with 
one another forming a flat séries. The examiner evidently considered that 
fomi not patentably différent froin the wires ol' tUe prlor art, and pointed out 
that the fllling could not with such a structure be brouglxt iu contact with 
the métal over an ext.euded area. 

"VVe do not flnd it necessary in this suit to search the prlor art to see if it 
discloses the existence of a thin flat métal fuse-strip of extended area in 
contact over its surface witli nonconductiug filllng, because, if such a struc- 
ture were shown to be old, there would be no patentable novelty in the de- 
vlce described in the speelflcations and passed by the Patent Office, aud the 
patent would be void for lack of invention." 

[1] The defendant's counsel in the présent suit, seizing and retying 
upon so much of the foregoing extract as relates to fuse-strips, and 
upon the additional fact that fuse-strips are repeatedly referred to 
in the prior art, strenuously argued at the hearing that the Sachs patent 
is invalid for want of novelty and invention. This argument, how- 
ever, leaves out of sight the spécial characterization of the fuse-strip 
of the patent in suit, viz., that it is a strip of a thin, flat, rapidly oxidiz- 
ing métal of extended superficial area, which is so peculiarly located 
and so peculiarly connected with the other éléments in the combination 
that it is enabled thereby to coact with them in the production of a 
novel and useful resuit. It should be noted, moreover, and spécial 
emphasis laid upon the fact, that the patent is for a combination and 
that the claims are combination claims; hence, while it is not denied 
that the several éléments in the combination are old, it does not fol- 
low therefrom that the patent is invalid. Each and every separate 
élément of a combination may be old, and yet the combination as a 
whole show novelty and invention. The question in ail such cases 
is whether the several éléments so coact as to produce a resuit which 
is either new in itself or one which by means of such coaction is pro- 
duced in a novel or improved way. Twenty-five or more patents and 
various publications of the prior art are set out in the defendant's an- 
swer, and claimed fully and conclusively to establish the invalidity of 
the patent in suit for lack of novelty and invention. 

The patents just referred to were issued between May, 1880, and 
June, 1900, but the record does not show whether any of them, or, if, 
any, which of them, were commercially successful. For ail that ap- 
pears, they may hâve been merely paper patents. It does, however. 
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clearly appear in the record that in May, 1895, at a meeting of tlie 
American Institute of Electrical Engineers, great dissatisfaction was 
expressed among tlie members at the state of the fuse art, and it was 
said, among other things, "that fnse-metals are under no circmnstances 
to be considered in the h'ght or nature of a protection." And, again, 
that the commercial fuses then on the market had been tested, and it 
was found "that none of them came anywhere near doing what they 
werc advertised to do," and that there were "innumerable objections 
that could be stated to the use of fuse-metal for the protection of wires 
and preventing of overheating the same." The foregoing remarks were 
made, as already stated, at the May, 1895, meeting of the Institute. 
Again, at its October meeting of the same year, in speaking of the 
safety-fuse, acting by beat, it was said, notwithstanding its use was 
universal, "that it is still one of the most unrehable of the many de- 
vices employed on electric circuits," and of fuse-wires in gênerai "that 
they are by no means relied upon, indeed the very term 'fuse-wire' is 
almost synonymous with unreliability." More remarks of the same 
derogatory character were made at those meetings, but it seems un- 
necessary to reproduce them. It is sufficient to say that the discus- 
sion of the safety-fuse and of fuse-metals by the members of the 
Society on those occasions clearly shows that up to that time nothing 
reasonably safe or reliable had been produced in the safety-fuse art. 
Safety-fuses were unquestionably in common use, but they were un- 
satisfactory, and especially unsatisfactory to persons skilled in the 
art. Something far better was demanded. It is well to note at this 
point that between the date of the last-mentioned meeting of the In- 
stitute of Electrical Engineers and the date of the patent in suit but 
five of the numerous patents set forth in the defendant's answer were 
issued, and of them one was issued to Sachs, the patentée of the patent 
in suit, and another to one Downes, which, for a reason that will sub- 
sequently be referred to, cannot be considered as forming a part of 
the prior art. The considération of those later patents is important 
with a view to ascertaining what advance, if any, they had made in the 
art, and to what extent, if at ail, they had solved the defects which 
prior to that time had admittedly existed therein, and been deemed of 
sufficient importance to engage the serions attention and thought of 
electrical engineers. The first of the five patents just referred to is 
No. 597,969, issued to one Ferguson in 1898. It covers an open link 
fuse, and is not designed to be used, or capable of being used, as an 
inclosed fuse. The fuse strip is arched, and by narrowing the fuse at 
the crown of the arch thé patentée made certain its rupture at that 
point. Ferguson's idea and the scope and purpose of his patent are 
so entirely différent from that disclosed by the patent in suit as to 
render any further or extended considération of his patent unneces- 
sary. 

Next we hâve a patent to Hadaway, No. 620,309 (1899). While one 
or two of the drawings of this patent are not unlike those of the patent 
in suit, a study of the spécification fails to show any substantial like- 
ness to the underlying principle of that patent. Hadaway states that 
his object was "to secure the conversion of the fuse-wire or strip into 
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an insulating substance below the température at whicli the fuse will 
melt, and to thus avoid the formation and dispersion of heated par- 
ticles, which may do injury to surrounding objects." Later lie says : 

"The priniary feature of iiiy invention is tlie use in an electric fuse of 
inagnesiuiu wliicli oxidizes bolow tlie point of fusion, and tlie secoudary fea- 
tures of tlie invention are tlie use of sucli magnesiuiu as a coating for copper 
or otlier métal and tlie coniiiiuatlon witli tlie niaguesiuni of a coating of man- 
ganèse blnoxid to efl'eet tlie oxidatiou of tlie magnésium, at a perfectly defi- 
nite température dépendent upon tlie heat of the biiioxid." 

The fuse thus described is somewhat similar to one disclosed in a 
prior patent to Sachs, both of which, as testified to by complainant's 
expert, undertake to convert tlie conductor by chemical action into a 
nonconducîor. Hadaway's tîrst claim shows the nature and character 
of his invention and its complète unlikeness to the patent in suit. That 
claim reads as follows: 

"1. in an electric fuse, a magueslnm wire or strip employed to conduct 
and to break the eurrent, and adapted to oxidize below tlie iioint of fusion, 
aud thus formiug au infusible eouduetor under such conditions, siibstantially 
us set fortli." 

The next of the fîve patents above referred to is No. 635,395, issued 
to Sachs in 1899. Whatever may be said for or against this patent, 
it is certainly true that it nowhere suggests the fuse of the patent in 
suit. The iaea of a fuse-strip of thin, tîat, ra]3idiy oxidizing métal of 
extended area, or, as expres?ed in another place, of relatively large 
area, entirely surrounded by a pulverized material in combination as 
stated, is nowhere suggested by this earlier patent of Sachs. More- 
over, this patent, although granted just prior to the patent in suit, was 
not cited or referred to by the examiner, and defendant's counsel did 
not specially rely iipon it at the argument. 

[2] The last of the patents referred to is No. 640,371, which was 
issued to one Downes in 1900. By this patent Downes suggests the 
employment of a plurality of wires of tin, copper, or lead alloy, 
Ro that by separating the métal composing the fuse into smaller divi- 
sions greater opportunity would be afïorded when the métal compos- 
ing the same is volatilized for the gases to expand and mingle in the 
filling surrounding the fuse-wires. This patent notwithstanding it was 
cited by the examiner as an anticipation of the patent in suit as a mat- 
ter of fact is not found in the prior art. It was issued in January, 
1900, which, although prior to the date of the issue of the patent in 
suit, was subséquent to the filing of the application therefor, and con- 
sequentlv Downes cannot properly be cited as an anticipation of it. 
P.ates v.'Coe, 98 U. S. 31. 25 L. Ed. 68; Diamond Drill Co. v. Kelly 
Bros. (C. C.) 120 Fed. 282 ; Union Typewriter Co. v. L. C. Smith & 
Bros. (C. C.) 173 Fed. 288; General Electric Co. v. Alli,s-Chalmers Co. 
(C. C.) 190 Fed. 165. At ail events, so much of the patent in suit as 
was deemed by the examiner to bave been anticipated by Downes was 
eliminated by Sachs upon objection by the examiner, and this was 
done without detracting from that which remained, and also without 
estopping the applicant from claiming the full benefit of what he was 
finally allowed. The Downes patent called, as already stated, for a 
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fuse consisting of a plurality of wires. Sachs in his original spécifi- 
cation, in addition to what was finally allowedi him, asked for a fuse 
composed of a "séries of slender strips or wire-like strands," and it 
was this form, and this only, which in view of Downes was denied him 
and to which déniai he yielded. 

|3] 'J'his brief examination of such of the alleged anticipatory pat- 
ents as were issued between 1895 and 1900 does not show any particu- 
lar advancement of the art, certainly not any advancement at ail ap- 
proximating that made by the patent in suit ; nor does the record show 
that a single fuse was ever made under any of those patents. Ap- 
parently the members of the Institute of Electrical Engineers could 
at any time down to the issue of the Sachs patent in suit hâve met and 
bemoaned the unprogressive and unsatisfactory condition of the fuse 
art with as much genuine concern as they did in 1895. Once, how- 
ever, the patent in suit was issued, we find that a long-felt want had 
apparently been met, since undisputed testimony shows that the annual 
sales of fuses made under that patent hâve ranged between 200,000 
and 400,000 since the date of its issue. 

But if, as has just been determined, none of the patents issued 
after the meetings of the Electrical Engineers above referred to were 
held anticipated the patent in suit, it is manifest, if the defendant's 
position that it had been completely anticipated is well taken, that at 
the very time the Electrical Engineers were bemoaning the stagnant 
and unsatisfactory state of the fuse art there were, and had been 
for years, patents in existence which met their most exacting de- 
mands. One of thèse is a British patent. No. 19,076, issued in 1880 
to one Mordey, and an American patent. No. 622,511, issued to him 
for the same invention in 1899. Before considermg somewhat in dé- 
tail the character and scope of this invention, it should be said of it 
that it cornes nearer to anticipating the Sachs patent than any other, 
and that, if it does not anticipate it, no other of those cited does. 
But the Mordey patent as an anticipation must be judged by the 
knowledge of the art which existed at the time when the British pat- 
ent was issued. Mordey in his spécification describes a fuse consist- 
ing of a thin wire or strip of tin foil, or sheet of métal, but he 
nowhere speaks of the strip as having extended or superficial area, 
nor does he assert for the strip form any peculiar or spécial advan- 
tage. The drawings show nothing but a small copper wire fuse. And 
just hère it may be remarked that the prior art shows numerous 
patents wherein the fuse is spoken of as a wire or strip. The word 
"strip" apparently being used as synonymous with wire, certainly no 
especial advantage was ever attached in the prior art to a fuse of the 
strip form. On the contrary, in the présent case, the combination 
between the "extended area" of the fuse-strip of the patent in suit 
and the surrounding filling is set forth in the spécification as followb . 

"The thln fine strip of métal is di.stributed through a larger section of the 
InclosecI lllllng, and thus, on disruption, more readily dispersed through the 
interstices of the filling than if the strip were of compact sectlonal area." 

And again in claim 5 the fuse-strip is spoken of, not only as be- 
ing imbedded in a filling of nonconducting material, but as consist- 
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ing of a single flat strip of thin métal of extended area and maximum 
contact with tlie filling material and terminais at the tends of the fuse- 
strip and case. The idea of giving to the fuse-strip extended super- 
ficial area so that it might hâve maximum contact with the filling ma- 
terial and terminais is novel to the patent in suit, and cannot be f ound 
elsewhere. But it may be said there is no invention in ail this ; 
that it relates merely to a matter of size or degree. But this is clearly 
not so. It is rather a matter of invention as pointed out by Judge 
Platt in Johns-Pratt Co. v. Sachs Co. et al. (C. C.) 168 Fed. 311, 
where, in sustaining this patent, he said : 

"Tiiat sueh a novel strip is pateutnWe lias been decided iu the Incandescent 
J-jamp Oase, 52 Fed. 309, 3 0. C. A. 83. ïliere a rod was reduced to a fila- 
ment, and it is lield tliat such a cliange in dimension produced a new result 
und wus tlieretore a différence in liind ratlier tliau in degree." 

Furthermore, the Mordey fuse wire or strip is not attached to 
inner terminais of relatively ample, and better conductivity, as de- 
manded for the Sachs fuse. Indeed, the ends of the Mordey fuse 
are not within the tube at ail, and consequently the fuse is not, and 
cannot be, comj^letely surrounded by the filling, and this notwithstand- 
ing it is provided that the tube may be wholîy filled with a finely di- 
vided nonconducting material. Again, while Mordey at first says 
that the tube may be whoUy filled by a nonconducting filling surround- 
ing the conductor, which we hâve just seen it does not, and cannot 
do because the ends of the conductor are not within the tube, he 
later admits that that is only an inferior method of construction, and 
that, after ail, it is better to surround the fuse in whole or in part 
by an air-space which will both afford means for observation and 
also serve as a beat nonconducting médium. Thèse ideas are ex- 
pressed in the spécification of his patent as follows: 

"In tlio construction Fig. 4 tlie air-space lilcewise is sliown as Completel}' 
surroundiug the conductor, notwithstanding tlie observation can be had from 
the top of the sheatli ov vessel ouly when the cover is reuioved. This is bc- 
caiise J, consider tliat for tlie best results in the praetical use and opération 
of the fuse and the niaiiitenaiiee of a substantially uuifonn fusiug point of 
température thé air-space shoulcl completely surround the conductor even 
tliough the inspection, if provided for, be restricted to one side ouly. It will 
also be noted that in botli the constructions Figs. 1 to 4, inclusive, the air- 
space is central of the leugth of tlie tube, and is relatively sliort as compared 
with the length of tlie tube. I hâve found tliis lengtli aiid location of air- 
space to produce the best results, it best tends to coiicentrate the flrst blow- 
iug or rupturing point of the fuse within the air-space." 

From what bas been said of the Mordey patent, it is perfectly ob- 
vions that he had no conception of the Sachs invention. Practically 
the only features common to both Mordey and Sachs are an inclosed 
fuse-strip and a filling material, which latter Mordey says may be 
either of nonconducting material or air, preferably the latter. How- 
ever, the severest criticism which can be made of the Mordey patent 
is that, although it had beén published to the world for 10 years, its 
teachings did not appreciably advance the art, and the production of 
a reasonably safe and efficient safety-fuse remained an unsolved prob- 
lem until Sachs after repeated eiïorts evolved the patent. in suit, 
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whereupon the not uncoramon attempt is niade to interpret Mordey 
in the light of Sachs, which is not permissible. 

More niight be said, and indeed much more has been said by com- 
plainant's counsel, in distingiiishing the patent in suit from the Mor- 
dey patent and others in the prior art, but it seems unnecessary to 
prolong this opinion for that purpose. As already intimated, the élé- 
ments of Sachs combination claims were ail old. Indeed, several of 
them had appeared in numerous prior patents; but the patentable 
novelty of such claims cannot be destroyed by merely showing that 
their several éléments are old, and) of this patent as an entirety com- 
plainant's expert has well said: 

"No one in the art prior to the conception of Sachs set forth in the patent 
In suit had combinée! in one structure a thin flat strip of rapidly oxidizing 
métal embedded within and entirely surrounded and isolated by a filllng ma- 
terlal, whlch was in contact with a maximum amount of surface of the strip 
as the resuit of its thlnness and wideness, and which strip was connected to 
terminais of relatively greater conductivity within the case which held the 
lilllng material about the strip." 

That extract sums up the situation and fully expresses the ulti- 
mate opinion and finding of the court. The patent will be sustained. 

Very little need be said upon the question of infringement. Ap- 
parently any fair-minded observer must upon inspection be satisfied 
that the defendant's fuses infringe the several claims of the patent 
in suit. Indeed, the devices which were held by the Circuit Court 
of Appeals of the Second Circuit, in Johns-Pratt Co. v. Sachs Co., 
supra, to infringe the patent in suit, and which are in évidence hère, 
are so much like those of the defendant's manufacture as to be well- 
nigh indistinguishable. 

A decree in the usual form will accordingly be entered in favor of 
the complainant, with cosls. 



AMERICAN CARAMEL CO. v. GLEN ROCK STAMPING CO. 

(District Court, M. D. Pennsylvania. December 30, 1012.) 

No. 127. 

1. Patents (§ 235*)— "Inïbinoement" — Changes in Form. 

A device which is constructed on the same principle as that of a pat- 
ent, has the same mode of opération, and accomplishes the same resuit 
by the same or équivalent mechanlcal means, infringes the patent, al- 
though it may differ in form. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 371; Dec. Dig. 
. § 235.* . 

For other définitions, see Words and Phrases, vol. 4, pp. 3590-3594.] 

2. Patents (§§ 45, 49*) — Noveltt and Utility — Admission by Infeinqe- 

îfENT. 

An infringement of an improvement patent is a practical admission 
of the xitillty and novelty of thé patented improvement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 51-53, 59-62: 
Dec. Dig. §§ 45, 49.*] 

•For oUier cases see same topic & § numbee in Dec. &_Am. Digs. 1907 to date, & Rep'r Indexes 
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". Patents (§ 112*) — Validitt — Presumption ieom Grant. 

The presumption tliat the subject-matter of a patent Is new, usefuT, 
and eiubodies invention, arising from the grant, is strengthened In an 
infringenient suit, where tlie prior patents cited by défendant were con- 
sidered )>y the l'atent Oflioe. 

[Kd. Note.— For other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
Dig. § 112.*] • 

4. Patekt,s (§ .'Î2(S*) — Validity and Infringement — Caramei^ Hoi.nER. 

Tlie Lafean patent, Xo. 945,788, for an improvement in caramel holders. 
was not antlcipated and discloses patentable invention; also hcld in- 
fringed. 

In Equity. Stiit by the American Caramel Com])aiiy against the 
Glen Rock Stamping Company. On final hearing. Decree for com- 
plainant. 

John M. Coït, of Washington, D. C, for complainant. 
C. T. Belt, of Washington, D. C, and H. C. Brenneman, and John 
J. Bollinger, both of York, Pa., for défendant. 

WITMER, District Judge. This is a suit in equity, praying for an 
injunction and an accounting, based upon an alleged infringement by 
défendant of letters patent No. 945,788, dated January 11, 1910, for a 
certain improvement in caramel holders, issued to Stuart B. Lafean 
and assigned to complainant. The défendant dénies the validity of 
the patent in suit, and, furthermore, contends that, if such is valid, it 
has not been infringed by the admitted manufacture and sale of de- 
fendant's holders. 

The patent belongs to a class of inventions known and described 
as caramel holders, used and designed to hold a multiplicity of cara- 
mels, or like confections, in parallel rows, disposed on a sheet of 
tin or the like, so that the caramels or confections are held separated 
from each other, but may be quickly emptied or thrown from the hold- 
er when desired; the individual holders for multiple caramels being 
stacked up in séries for packing or shipping, without danger of the 
caramels in the individual layers being brought in contact with each 
other. The Lafean invention accomplished this by retaining in position 
on the plate by a flange on each side of the caramels, which flanges 
are in pairs and are separated by a small intervening space. As in- 
dicated in the patent, the construction is of the same gênerai type as 
that disclosed in the patent to P. C. Wiest, No. 428,765, wfhich was 
formerly owned and in use by the complainant, upon which it is ap- 
parently intended as a mechanical improvement; it furthermore ap- 
pearing from the spécifications that : 

"The object of the invention is to siniplify the manufacture of the plates 
designed to contain the caramels in rows separated from each other, and at 
the same tlme to provide meaus for preventing the caramels from beiug acci- 
dentally displaced." 

This is to be accomplished, as claimed, by — ■ 

1. A caramel holder, consisting of a sheet having rows of rectangiilar cara- 
mel receiving spaces, each space having central at its sides and ends vertical 

•For other cases see same toplc & S ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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flanges extendlng throughout a part of Its length, eut independently (rom the 
Bheet withln the space and bent at right angles thereto. 

'l. A caramel holdèr, consisting of a sheet having rows of rectangular cara- 
mel receivlng spaces, each space having at its sides and ends vertical flanges 
eut troni the sheet wlthin the space and bent at right angles thereto, whereby 
there will be openlngs through the sheet veithin the caramel spaces. 

[1] The holder manufactured and sold by the défendant is clearly 
within the range of thèse claims. Neither of the defendant's experts 
hâve denied that the holder embodied the construction claimed, while 
both of complainant's experts hâve found that this holder embodies 
the structure and ail of the advantages described and claimed in the 
patent. True, it bas some features not described in the patent; but 
thèse are added to those described in the patent, and not substituted 
for them. The defendant's holder bas certain ribs or creases across 
its surface and about it margin, no doubt intended to stifïen it ; other- 
wise it bas the flanges as claimed by the complainant's patent, which 
necessarily are produced by like opération. The idea covered by the 
patent is completely embraced in the idea expressed in the infringe- 
ment, although the later is more comprehensive than the former. 

"Identity exlsts wlth référence to the question of infringement, if the idea 
of means protected by the patent is found, substantially existing, In the in- 
vention practised by the alleged infringer." Robinson on l'atents, vol. 3, par. 
892; iioui-ie Implement Co. v. Lenhart et al., 130 Fed. 122, 64 0. G. A. 456; 
C'olumbla Wire Uo. v. Kokomo Steel & Wire Co., 143 Fed. 116, 74 C. C. A. 
310. 

That the flanges of defendant's holders are segmentai or almost 
semicircular in outline, while in the patent they are shown as rectangu- 
lar, is not of importance, since they perform the same functions in 
either, and their form bas, therefore, nothing to do with the essence of 
the invention. Neither technical distinctions nor différences of ap- 
pearance are as important in determining questions of identity as the 
substance of the matter in controversy in arriving at the conclusion 
whether real inventive thought has been appropriated by the défend- 
ant. 

"The court wlU look through the disguises, however ingénions, to see 
whether the inventive idea of the original patentée has been appropriated, 
and whether the defendant's devlce contains the material features of the pat- 
ent in suit, and will déclare infringement, even when those features hâve 
been supplemented and modified to such an extent that the défendant may 
be entitled to a patent for the improvement. Crown v. Alumlnum Stopper 
<j'o., 108 Fed. 845, 48 C. C. A. 72; Eobins v. American Road Mach. Co., 145 
Fed. 923, 76 C. O. A. 461 ; Norton v. Jensen, 49 Fed. 859, 1 C. C. A. 452 • Dow- 
agtac T. SupeWor Drill Co., 115 Fed. SS6, 53 C. C. A. 36." 

It is very apparent that the defendant's holder présents the mechan- 
ical subject-matter embodied in the claims of the complainant's pat- 
ent in the order, relation, and purpose therein set forth, evidencing an 
invasion of the exclusive right conf erred by the patent. 

May the patent be disregarded in view of the prior art? Regarding 
the latter, the Wiest holder, on which it was intended as an improve- 
ment, embodies as a whole the nearest approach to it. In the Wiest 
holder thé two adjacent flanges are punched from a single opening 
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between the caramel holding spaces; the material being eut apart 
where the two flanges separate and are bent upwardly. In the Lafean 
patent, on the contrary, the flanges are punched from the material 
within the candy holding space, and as a conséquence each flange is 
separately punched from the material, having no connection, edge to 
edge, with some other flange, as in the former. To make the holder 
with one punching opération, instead of two, and thus economizing in 
space and its manufacture, and to prevent accidentai displacement of 
caramels, is the object of the improvement. The spécifications set forth 
that: 

"It is cheaper to make the plate where ail of the flanges can be punched 
by one opération than where separate strokes are required for différent 
flanges." 

Again : 

"In addition to the advantage In the process of manufacture, the punching 
of the flanges separately from the sheet within the margln of the caramel 
space has the additional advantage of providing openlngs in the sheet be- 
neath the caramel which serve to hold the caramel more flrmly in place on 
the sheet, so as to prevent accidentai displacement." 

[2] That the Lafean holder is of such a construction as to ena.ble 
ail of the flanges to be produced by a single opération will not be 
disputed; hence it can be made more easily and with less cost than 
a plate requiring double opération. Of course, the claim of the pat- 
ent is not for the opération, but for the plate, for which novelty is 
claimed, permitting such opération. I am not persuaded, as contended 
by défendant, that the flanges in the Wiest holder can be successfully 
produced by one opération. It appears very plausible, as stated by 
Lafean in testifying on this subject, that when the sharpened cutting 
knives of the die are brought down to bear on the tin plate, in the 
center of the opening permitting the die to pass through, it would 
tend to tear rather than eut a smooth edge, for want of surface to 
support the pressure of the cutting die. That Lafean has solved and 
overcome this objection and produced something by way of improve- 
ment is not for the respondent to deny, having adopted his idea of 
punching the flanges from within the caramel space and applied it to 
their own invention. If it is not a useful improvement over the holder 
of Wiest, which défendants are at liberty to use, why do they insist 
on using it instead? They praise Wiest and imitate Lafean. And, if 
not novel, why did they not adopt it before? 

"An infringement of an invention amounts to an admission of ntility, b.e- 
cause use implies utility. It is fair to présume that the person using an in- 
vention would not do so if he thought it of no utility, and he is estopped to 
deny that it possesses utility." Cyc. vol. 30, p. 846; Goss v. Scott, 308 Fed. 
253; 47 C. C. A. 302; Hillard v. Fisher, 159 Fed. 439, 86 O. G. A. 469. 

[3] The presumption is that the subjcct-matter of the patent is new, 
useful; and embodies invention, having the approval of the Patent Of- 
fice in the grant. This presumption comes with great force in the 
présent instance, where it appeàrs that the same patents, Wiest, Her-^ 
shey, and Bisler, of the prior art, hère cited, were considered by the 
examiner. While the deliberate judgment of the expert tribùna!s,o£ 
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tHe Patent Office is not absolutely binding on the court, it certainly is 
entitled to great weight, 

"The officiais of the Patent OfiBce, with the prior art before them, so found 
and granted a patent. Thla action on theîr part créâtes a presumptlon of pat- 
entable novelty, which presumptlon can be overcome only by clear proof that 
they were mistaken, and that the combination lacks patentable novelty. Fair- 
banks v. Stickney, 123 Fed. 79, 59 C. G. A. 209 ; Oantrell v. Wallick, 117 U. 
«. eS9 [6 Bup. et. 970, 29 L. Ed. 1017] ; Coffin v. Ogden, 18 Wall. 120 [21 L. 
Kd. 821] ; Streator v. Wire Glass Ce, 97 Fed. 950 [38 C. 0. A. 573] ; Fraim v. 
Keen [C. U.] 25 Fed. 820; Osbome v. Glazler [C. C] 31 Fed. 402." 

'There Is the presumption arising from the grantlng of the patent, whlch, 
In this case, was Issued, as the proceedings in Patent Office show, after fuU 
and critical examinatlon, and this after rejectlons and références to pre- 
vious patents of a character very similar to those we hâve In the présent rec- 
ord — Indeed, some of them are the same. Canda v. Mlchigan Malléable Iron 
Co., 124 Fed. 486, 61 C. 0. A. 194." 

[4] The required proof to invalidate the patent is wanting hère, and 
the patent, which has been found infringed, is affirmed. It follows 
that the complainant is entitled to the relief sought by the bill, and that 
the défendant should be enjoined from further infringement, which is 
accordingly so ordered and adjudged, with costs of suit to be taxed 
against the défendant. The usual référence may be had by complain- 
ant, if desired. An exception is noted for the défendant. 

Let a decree be submitted accordingly. 



AMERICAN CARAMEL CO. v. WILLIAMS et al. 
(District Court, M. D. Pennsylvania. December 30, 1912.) 

No. 128. 

Patents (§ 328*) — Validitt and Infbingement — Oaeamel Holdeb. 

The Lafean patent, No. 915,788, for an improvement in caramel hold- 
ers, held valid and infringed. 

In Equity. Suit by the American Caramel Company against George 
W. Williams and R. C. Boeckel, copartners as R. C. Boeckel & Co. 
On final hearing. Decree for complainant. 

John M. Coit, of Washington, D. C, for complainant. 
C. T. Belt, of Washington, D. C, and H. C. Brenneman and John J. 
Bollinger, both of York, Pa., for défendants. 

WITMER, District Judge. The défendants having admitted the 
purchase and use, without license from complainant, of the holders 
manuf actured by the Glen Rock Stamping Company, for reasons ex- 
pressed in my opinion in the complainant's case against said Glen Rock 
Stamping Company, 201 Fed. 363, No. 127 in equity, it is ordered that 
the défendant be enjoined from further infringement o£ complainant's 
patent No. 945,788, with costs of suit to be taxed against the défend- 
ant. The usual référence maybe had by complainant, if desired. An 
exception is noted for the défendant. 

Let a decree be submitted accordingly. 

B.. „ II- — . — 'II—' " ' '■ ■ — ' . 1^ 

*For other cases see same topic & § ntjmeer in Dec. à Am. Digs. 1907 to date, & Rep'r Indexe» 
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JOHNSTON et al. v. BRASS GOODS MFG. CO. 

Pistrict Court, E. D. New York. December 20, 1912.) 

OotrnTS (§ 299*) — Fedebal Courts — Jurisdiction. 

A Mil, alleging infringement of a patent In the manufacture and 
sale of filters and unfair compétition in selling filters, and praying for 
an iujunction restraining the Infringement and tlie sale of filters in the 
types of packages complained of, is demurrable, where both parties are 
cltlzens of the same state, on the ground that the court has no jurisdic- 
tion over the unfair compétition; and complaiuant wlU be given leave 
to amend, so as to stand on alleged infringement alone. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 841; Dec. Dig. 
{ 299.*] 

In Equity. Suit by George W. Johnston and otliers against the Brass 
Goods Manufacturing Company. Demurrer to complaint sustained, 
with leave to amend. 

The bill of complaint alleged infringement of a patent in the manufacture 
and sale of filters, and also alleged unfair compétition in selling the filters 
in packages alleged to hâve the same shape, slze, color, and printing as those 
of the cojnplainants. The bill of complaint prayed for an injunctlon restrain- 
ing the alleged infringement, and also prayed for an injunction or injunctions 
restraining the sale of filters of any kind In the types of pacliages or boxes 
complained of. Both parties were citizens of the same state, and the demur- 
rer was sustained, on the ground that the court had no jurisdiction over the 
unfair compétition, and that Its jurisdiction of the alleged infringement did 
not brlug into the case or glve the court jurisdiction of the alleged unfair 
compétition. 

Charles McC. Chapman, of New York City, for complainants. 
Henry C. Townsend, of New York City (C. F. J. Tischner, of New 
York City, of counsel), for défendant. 

CHATFIELD, District Judge. The demtirrer mtist be sustained. 
Burt et al. v. Smith, 71 Fed. 161, 17 C. C. A. 573, Hutchinson, Pierce 
& Co. V. Loewy, 163 Fed. 42, 90 C. C. A. 1, and National Casket Co. 
V. New York & Brooklyn Casket Co. (C. C.) 185 Fed. 533, settle the 
law in this circuit. As well could infringement and an action for 
spécifie performance of contract to sell real estate between the par- 
ties to the patent suit be united, on the ground that the court had 
jurisdiction of the parties. See, also, Cushman v. Atlantis Fountain 
Pen Co. et al. (C. C.) 164 Fed. 94; Keasbey & Mattison Co. v. Philip 
Carey Mfg. Co. (C. C.) 113 Fed. 432; C. L. King & Co. v, Inlander 
(C. C.) 133 Fed. 416. 

The case of Bail & Socket Fastener Co. v. Cohn et al. (C. C.) 90 
Fed. 664, which is cited by complainant, f ollowing Adee v. Peck Bros. 
& Co. (C. C.) 39 Fed. 209, cannot be considered as sufficient to sup- 
port the contrary view. The Adee Case, supra, as well as Jaros Hy- 
gienic Underwear Co. v. Fleece Hygienic Underwear Co. (C. C.) 60 
Fed. 622, and Dennison Mfg. Co. v. Thomas Mfg. Co. (C. C.) 94 Fed. 
651, seem, in so far as they afïect the question, to hâve had other 

•For other caaes see same topic &. § number In Dec. & Am. Digg. 1907 to date, & Rep'r Indexe» 
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grounds of fédéral jurisdiction in the cause of action joined to the pat- 
ent right. 

Complainant may hâve 10 days to amend, so as to stand on alleged 
infringement alone. 



In re MKRKY. 

(District Court, D. Maine. .Tanuary 4, 1913.) 

No. 292. 

1. BANKRUrTCY (§ 400*) — SCHEDULES — AmENDMENTS SO AS TO EîfLARGE EX- 

EMPTIONS. 

Tlie banlîruptcy court does net favor the extension by amendment of 
exemptions of ttie bankrupt vvhere sueti extension will work solely for 
the beneflt of a creditor, tbougli tlie court as a rule exercises great lib- 
erality in permitting anienduients. 

[Ed. Note. — For other cases, see Banlsruptcy, Cent. Dig. §§ 671-675; 
Dec. Dig. § 400.*] 

2. Bankrupicy (§ 400*) — Schedules — Amendments so as to Enlaboe Ex- 

emptions. 

Where a banlirupt did not assert a claim for exemption under Rev. St. 
Me. c. 83, § 64, subsec. 7, of a horse bouglit from a seller retaining title 
by unrecorded notes, an amendraent of the bankrupt's schedules so as to 
enlarge bis exemptions by incinding the horse, and thereby benefit tlie 
seller, and prevent gênerai creditors from holding the horse by attach- 
ment. would not be granted, since under Bankr. Act July 1, 1898, c. 541. 
§ 47a (2), 30 Stat. .557 (U. S. Comp. St. 1901, p. 34.38), as amended in 1910 
(Act .Tune 25, 1910, c. 412, § 8, .36 Stat. 840 [U. S. Comp. St. Supp. 1911, 
p. 1500]), the trustée, as to ail property in the custody or coraing into 
the custody of the bankruptcy court, Is vested with the rights and remé- 
dies of a creditor holding a lien by légal or équitable proceedings thereon. 

|Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 671-675; 
Dec. Dig. § 400.*] 

In the matter of the bankruptcy of Edward C. Merry, a bankrupt. 
Décision of the référée denying to the bankrupt right to amend his 
schedules so as to enlarge his exemptions, and question certified to the 
District Court. Affirmed. 

Barrett Potter, of Brunswick, Me,, for bankrupt. 

Clément F. Robinson, of Portland, Me., for trustée in bankruptcy, 

HALE, District Judge. The référée certifies to this court a ques- 
tion relating to the right of the bankrupt to amend his schedules so 
as to enlarge the exemptions beyond those claimed by him in his 
schedules. In his first examination before the référée, the bankrupt 
testified : 

"I hâve made no claim for exemptions, being a single man 34 years of âge, 
with nothing to claim as exempt, unless my clothing." 

[1] He now claims that he inadvertently omitted to claim an ex- 
emption for "one black horse worth less than three hundred dollars, 
heretofore used by the bankrupt in his grocery business, an exemp- 
tion under Revised Statutes of Maine, c. 83, § 64, subsec. 7; said 

•For other cases see same topic & § ndmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indaxe» 
201 F.— 24 
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horse being the sanie on which, according to the bankrupt's schedule 
of assets, one I. R. Morrill holds one or more Holmes notes." It ap- 
pears in testimony that the horse in question originally belonged to 
Morrill, who sold it to Merry, retaining tlie title, however, by certain 
Holmes notes which he did not record ; that the horse is the only 
horse Merry had any claim on ; that he owned no other animais of 
the kind mentioned in the Revised Statutes of Maine, c. 83, ■§ 64, sub- 
sec. 7, relating to exemptions. Under that section, the horse was ex- 
empt from attachment and exécution. The Holmes notes were not 
recorded as provided in Revised Statutes of Maine, c. 113, § 5. 
f lence, they were valid only as between the original parties thereto. 
In his schedules Merry did not call the attention of the court to 
the fact that the horse was exempt. He says he didl not know the 
horse was exempt, and his counsel did not tell him the horse was 
exempt; that, when he discovered the fact of the exemption, he 
made the pétition for amendment. At the time his amendment was 
brought before the court it became évident that the exemption would 
work no benefit to the bankrupt or his family, but would at once give 
the horse to Morrill upon his Holmes notes. The courts in bank- 
ruptcy as a rule exercise great liberality in permitting amendments; 
and, when the matter was first brought to my attention, I was under 
the impression that, under the gênerai rule of granting amendments, 
I ought to allow this extension of the right of exemption from attach- 
ment and exécution. But it is clear that bankruptcy courts do not 
favor the extension of exemptions by amendment, when such exten- 
sion Works solely for the benefit of a creditor, and not for the benefit 
of the bankrupt and his family. In Moran v. King, 111 Fed. 730, 733, 
49 C. C. A. 578, the Circuit Court of Appeals of the Fourth Circuit 
had before it a case where the bankrupt attempted to enlarge his claim 
for exemption for the purpose of carrying out an agreement with 
certain creditors ; and the court held that to grant the bankrupt's 
pétition would not be consistent with the objects of the law, or in fur- 
therance of the administration of his estate under the Bankruptcy Law. 
[2] In the case now before me, it is unnecessary to discuss whether 
the failure to assert his exemption in his schedule was a technical 
.waiver on the part of the bankrupt. When the bankrupt did assert 
his claim for the exemption of the horse in question, it was apparent 
• that such assertion would inure entirely to the benefit of the creditor, 
and would be of no advantage to himself or his family. After a care- 
ful examination of the law, I am satisfied that in ref using to allow 
the amendment the référée ruled in accordance with. the décisions of 
the courts. Moran v. King, supra; Mitchell v. Mitchell (D. C.) 147 
Fed, 280; Re SchuUer (D. C.) 108 Fed. 591; Re Kaufman (D. C.) 
142 Fed. 898; Re Maxson (D. C.) 170 Fed. 356; Collier on Bank- 
ruptcy (9th Ed.) p. 192, and notes, p. 659, etc., and notes. 

The learned counsel for the bankrupt, and for the creditor Mor- 
rill, now makes the further contention that prior to bankruptcy Mer- 
ry's creditors had no interest in the Morrill horse, and could not ac- 
.quire any interest by attachment, exécution, or by other équitable or 
ïegal proceeding, wiiether the notes were recorded or not, and that the 
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trustée now has no such interest, inasmuch as he has taken the prop- 
erty in the same plight in which the bankrupt held it at the date of 
bankruptcy, and that it necessarily foUows that nothing the bankrupt 
puts in or leaves out of his schedules can deprive Morrill of his vested 
rights under his notes. The learned counsel has argued this proposi- 
tion with. great clearness and force, but, upon a careful examination 
of the case, it is clear that the only thing which prevented gênerai 
creditors from hokhng the Morrill horse by attachment "was the fact 
that the horse was exempt under the state law. If the bankrupt as- 
serted his right of exemption, an attaching créditer could not hokl 
the horse. If the bankrupt did not assert his right of exemption, a 
creditor could hold the horse under an attachment. Collier, p. 192, 
supra. It appears in testimony that the bankrupt did not assert his 
right to his exemption when an attachment was actually made upon 
the horse. He did not assert his right of exemption in his schedules 
in bankruptcy. When he did assert his right of exemption, it be- 
came apparent that such assertion inured to the benefit of Morrill, the 
holder of the Flolmes notes, and of him alone. 

By the amendment of 1910, § 47a (2), as to ail property in the 
custody, or coming into the custody of the bankruptcy court, trustées 
in bankruptcy shall be deemed vested with ail the rights, remédies, 
and powers of a creditor holding a lien by légal or équitable proceed- 
ing thereon. Act July 1, 1898, c. 541, 30 Stat. 557 (U. S. Comp. St. 
1901, p. 3438, as amended by Act June 25, 1910, c. 412, § 8, 36 Stat. 
840 [U. S. Comp. St. Supp. 1911, p. 1500]). This amendment makes 
the trustee's position somewhat stronger ; but, even before the amend- 
ment, there is strong reason to hold that the resuit would hâve been 
the same in référence to the trustee's right to assert title to this prop- 
erty. 

The décision of the référée is affirmed. 



UNITED STATES V. CURRY et al. 
(District Court, D. Maryland. December 27, 1912.) 

1. EQUirï(§' 150*)— Bill — Multifariousness. 

Where certain oleomargarine taxes assessed against C. became a Hen 
on certain real estate held by her at the time of the levy and also on 
certain leasehold interests, a bill to enforce the assessment against C. 
and also against separate grantees of tUe real estate and of the lease- 
holds was not mnltlfarious because the grantees of the real estate had no 
interest. in the leasehold property, and vice versa; the tax not being 
apportionable among the land or terms of years held by the grantor. 

{Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 342, 371-379; 
Dec. Dig, § 150.*] 

2. INTBENAL REVENUE (§ 20*) — OlEOMAKGARINE TAX — LiEN — EnFOKCEMENT. 

The United States is not compelled to resort to a sale of chattels and 
Personal effeets of a delinquent internai revenue taxpayer, authorized 
by Rev, St. §§ 3187-3196 (U. S. Comp. St. 1901, pp. 2073-2077), before 
instituting proceedjngs to enforce the lien of such taxes on the taxpayer'a 
real estate and leaseholds. 

[Éd. Note. — For other cases, see Internai Revenue, Cent. Dig. § 74; 
Dec. Dig. § 26.*] 

•For otber taaes see sams topic & § nUmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r ludezei 
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3. Internai, Revenue (§ 26*) — Assessments — Lien — Bona Fide Grantees. 

Under Rev. St. § 3186 (U. S. Comp. St. 1901, p. 2073), providing tiat a 
delinqnent Internai revenvie tax shall be a lien after demand in favor ot 
tlie United States from the time the assessment llst was received by the 
coUector, except wlien otherwise provided, uutil pald, witli iuterest, etc., 
on ail property and rights to property belonglug to such person, such 
lien was enforceable agaiust grantees of the delinquent's real property 
and leaseholds snbse()uent to the filing of tlie list with the collecter and 
demand iipon the taxpayer, though they had no notice of the lien. 

[Ed. Note. — Kor other cases, see Internai Revenue, Cent. Dig. § 74; 
Dec. Dig. § 20.*] 

Action b}' the United States against Mary Iv Curry and others. On 
demurrer to bill. Overruled. 

John Philip Hill and J. Craig McLanahan, both of Baltimore, Md., 
U. S. Attys. 

William F. Broening, of Baltimore, Md., for défendant Charles G. 
Wanner, Jr. 

Harry K. Brooks, of Baltimore, Md., for défendant George Ro- 
moser. 

ROSE, District Judge. The government, by its amended bill of 
complaint, charges that in August, 1910, an assessment of $7,344 was 
made against the défendant Mary E. Curry on account of stamp and 
spécial taxes due and unpaid, incurred by her as a manufacturer of 
oleomargarine ; that on the 26th of September, 1910, she was notified 
by the collector of internai revenue for the district of Maryland of 
such assessment ; that on the 7th of October, 1910, formai demand for 
the payment thereof was served on her; that on and after the time 
said assessment was received by the collector of internai revenue, and 
thence continuously until the 7th day of October, 1910, when demand 
was made upon her, she was possessed of the leasehold interest in cer- 
tain real estate in Baltimore City and was seized in fee of certain real 
estate in Baltimore county. Ail this property is particularly described 
by metes and bounds. The bill then sets forth that at various dates 
thereafter, the earliest being the 25th of November, 1910, Mrs. Curry 
conveyed ail of such property, some of it by way of mortgage and 
some absolutely, to some of the other défendants, and that by various 
mesne assignments some of such défendants conveyed their interest 
absolutely or by way of mortgage to still other of the défendants. The 
bill allèges that on account of the lien on the property aforesaid, which 
had arisen from the assessment of said tax, the said conveyances of 
the property were null and void in so far as the lien of the United 
States was concerned, and that the government was entitled to hâve 
the interest of the said Mary E. Curry in said real estate held by her 
at the time of the levy of said taxes and the demand for the payment 
thereof sold, and the proceeds of sale devoted to the payment of the 
said assessment, and for said purpose to hâve determined the merits of 
ail claims and liens upon the real estate or interests therein in ques- 
tion. 

*For other cases see same topic & i numbkb lu Dec. & Am. Digs, 19Q7 to date, & Rep'r Indexes 
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[1] The défendants demurred to the bill on two grounds, one, that 
the bill was multifarious. It is said that those défendants other than 
Mrs. Curry vvho were interested in the real estate formerly belonging 
to her hâve no interest in the leasehold property, and those who hâve 
claims upon the leasehold property hâve no concern with the real es- 
tate. 

In the brief filed by the défendants they did not rely upon this 
ground of demurrer, nor do I think that it is sustainable. If the gov- 
ernment acquired a lien by the assessment of the tax and the demand 
for its payment, that lien attached to ail the property of Mrs. Curry. 
It was not apportionable among the various tracts of land or terms of 
years then held by her. It is hard to see how, under such circum- 
stances, justice could be donc to those who might hâve acquired in- 
terests in the property junior to the lien of the government without 
making them ail parties to one suit. 

The other ground of demurrer is that the bill does not state any 
case which entitles the government to any relief in equity against de- 
fendants other than Mrs. Curry. 

In argument two reasons why the bill is wanting in equity are al- 
leged : 

[2] First, it is said that, before resort to the sale of real estate 
owned by a delinquent taxpayer can be had, proceedings should be 
taken to recover the amount due the United States from the sale of 
the chattels and personal effects of such delinquents under sections 
3187 to 3196 of the Revised Statutes (U. S. Comp. St. 1901, pp. 2073- 
2077). This objection is completely answered by the cases of Mans- 
field V. Excelsior Refining Co., 135 U. S. 326, 10 Sup. Ct. 825, 34 L. 
Ed. 162, and by Blacklock v. United States, 208 U. S. 75, 28 Sup. 
Ct. 228, 52 L. Ed. 396. 

[3] The contention most earnestly made by the défendants, how- 
ever, is that the bill does not allège that, at the time the défendants 
other than Mrs. Curry acquired their interest in the real or leasehold 
estate in question, they had any knowledge or notice of the govern- 
ment's lien upon it. 

The hardship which the enforcement of such a lien would entail 
upon the défendants is strongly represented. It is admitted that the 
express language of the statute (section 3186) is: 

"That if any persou liable to pay any tax neglects or refuses to pay the 
same after deiuaud, the amount shall be a lien in favor of the United States 
from the time the as.sessnient list was recelved by the collecter, except when 
otherwise provided. uutil paid, with the Interest, penaltles and costs that 
may accrue in addition thereto, upon ail property and rights to property be- 
longing to such person." 

The loss to which the enforcement of this statute in its literal terms 
may expose perfectly innocent people is obvious and has been strongly 
stated by Judge McCrary in United States v. Pacific Railroad (C. C.) 
1 Fed. 97. In that case, as in ail others which hâve been called to 
my attention or which I bave myself found, it has been held that, when 
the requirements of the assessment and the demand bave been com- 
plied with, the lien of the government is superior to that of any one 
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acquiring any interests in the property after the date of demand. The 
govemment's lien is unaffected by the fact that a subséquent incum- 
brancer or purchaser became such without knowledge that the govern- 
ment had any interest in the property or claim upon it. 

One of the earliest cases was that decided by Mr. Justice Swayne 
on Circuit. United States v. Turner, 28 Fed. Cas. 232. 

The rule as stated has been expressly recognized and enforced by 
the Suprême Court of the United States in United States v. Snyder, 
149 U. S. 210, 13 Sup. Ct. 846, 37 L. Ed. 705, and in Blacklock v. 
United States, supra. 

It would seem that by a comparatively slight change of the statute 
law the rights of the United States could be sufficiently protected with- 
out endangering the interests of other persons. The collector of inter- 
nai revenue at the time he makes demand upon the taxpayer might 
be required to transmit a copy of the demand to some office in which 
judgments and other recognized liens upon real estate are recorded 
and the records of which are consequently carefully examined by con- 
veyancers. Whether public policy does or does not require that sec- 
tion 3186 shall be repealed or amended in some such way as that above 
suggested is a question of policy for Congress. The présent state of 
the law was called to its attention at least six years ago. Part 1, Pro- 
ceedings American Bar Ass'n 1906, p. 598. 

It has, however, not taken any action. The courts must enforce the 
law as they find it. 

The démarrer must therefore be overruled, and it is so ordered. 



McCORMACK BROS. CO. v. CITT OF TAOOMA, WASH., et aL 

(District Court, W. D. Washington, S. D. January 4, 1913.) 

No. 1,226. 

1, iNJUNonoN (§ 85*) — Oriminal Pbosecution — OEDiNANcaBr— Adéquate Rem- 

EDY AT liAW. 

Setting up, the unconstitutionallty of a city ordinance on which a crim- 
Inal prosecution is based in défense thereof in gênerai afCords an adé- 
quate remedy at law which will preclude équitable relief. 

[Ed. '■ Note. — For other cases, see Injunction, Cent Dig. §§ 155, 156 ; 
Dec. Dig. § 85.*] 

2. Injunction (§ 118*) — City Obdinance— iNVALiorrY— Enfoecement— Cbim- 

inàl: Pbosecution. 

Plaintilï corporation sued to set aside an alleged unconstitutional city 
ordinanee imposlng a license tax on trading stamp users, alleging that com- 
plainant had a contract with the furnisher of such stamps to use the same, 
that the ordinance had been declared void by the fédéral Circuit Court of 
the district as in violation of the fédéral Constitution, but that the Su- 
preàie Court of the state had held it valid, whereby it was useless for com- 
: plaipant to défend or prosecute an action in a state court, or pay the li- 
. censé, and sue to recover the same, for which reason plaintlff had no rem- 
edy at làw or in equlty in the courts of the state, that the city officiais had 
threatened that, unless plaintlff paid the tax under thé ordinance, its 
officerS ivotild be arrested, and that the ordinance iinpâired the obligation 

*For otbeï cases gaa tams toplc £ { miimber In JDec. & Am. Digs. 1907 to date, i Rep'r ludexas 
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■of itliiiiitiffs contruet, deprlved it of Us liberty of contract and o£ its 
liberty and property witlioiit dne process of law, and denied plaintilï the 
equal protection ot law. Held that, since the constitutionallty of the or- 
dinance could l)e flnally deteruiined by the United States Suprême Court 
in proceedings to revlew a conviction for violation of tlie ordinance in the 
State courts, the bill did not state a cause of action for relief in equity. 

|I:;d. Note. — For other cases, see Injunctiou. Cent. Dig. §§ 223-242; Dec. 
Dig, ii U8.* 

Kestraining criminal proceedings, see note to Arbuckle v. Blackburn, 51 
O. C. A. i:i:i.] 

In Equity. Suit by the McCormack Bros. Company against the City 
of Tacoma, Wash., and others to restrain the enforcement of a license 
tax ordinance on persons dealing in trading stamps. Demurrer to com- 
plaint sustained, and preliminary injunction denied. 

Tucker & Hyland, of Seattle, Wash., for plaintiff. 
T. L. Stiles and Frank M. Carnahan, both of Tacoma, Wash., for 
défendants. 

CUSHMAN, District Judge. This suit was brought by plaintiff, a 
Washington corporation, against the city of Tacoma, a city of that 
state, and its officers, praying that the défendants be enjoined from 
bringing any proceeding for the collection from plaintiff of a tax, un- 
der a certain ordinance of said city imposing a license tax of $100 a 
year upon every firm, person, or corporation within the city which 
uses any stamps, cards, or coupons, or other similar device for the sale 
of goods, wares, and merchandise, which said stamps, coupons, tickets, 
or other similar device shall entitle the purchaser receiving the same 
to procure from another person, firm, or corporation any goods, wares, 
or merchandise free of charge upon production of a number of the 
said stamps, tickets, coupons, cards, or other similar devices. 

The cause is now before the court upon défendants' demurrer to the 
bill of complaint. The bill allèges that plaintiff carries on a depart- 
ment store in said city ; that the Sperry & Hutchinson Company main- 
tains a store in Tacoma in which articles of merchandise are offered 
in exchange for trading stamps, which company sells thèse stamps to 
merchants, and the merchants give them to their cash customers, as an 
inducement for cash payments ; that the plaintiff, knowing the désire 
on the part of many persons for thèse stamps, and that they were in- 
dûced to trade where they could get them, entered into a contract with 
the Sperry & Hutchinson Company to furnish plaintiff with trading 
stainps, one of which, under this contract, plaintiff agrées to give each 
of its customers for each 10 cents represented in cash value. There 
are further allégations of the advertising value of plaintiff's use of 
thèse stamps and the co-operation secured with other merchants in 
other lines of trade using thèse stamps, and the saving made in not hav- 
ing to carry articles of trade for gift purposes. It is alleged that the 
city ordinance was heretofore in the United States Circuit Court for 
this District decreed null and void as in violation of the Constitution 
of the United States ; that this decree has never been appealed from, 
modified, or reversed ; that the Suprême Court of the state of Wash- 

•ï"or other cases see same toplc & S numbek iu Dec. & Am. Digs. 1907 to date, & Rep'r Indeies 
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ington has held such ordinance valid, and, by rcson of said décision, 
it woLild be useless for plaintiff to défend, or prosecute an action in the 
State court, or pay the license and sue to recover the same; that plain- 
tiff has no remedy in law or equity in the courts of the state ; that the 
city and its officiais, the défendants herein, hâve threatened, unless 
plaintiff pays for a license under the ordinance, that it vvill arrest the 
officers of plaintiff; that the ordinance impairs the obligation of plain- 
tiff 's contract with the Sperry & Hutchinson Company, in violation of 
article 1, § 10, of the Constitution of the United States; that, in vio- 
lation of the fourteenth amendment to the Constitution of the United 
States, it deprives plaintiff' of its liberty of contract, of its liberty and 
property, without due process of law, and that it dénies plaintiff the 
equal protection of the law ; that the giving, in connection with the 
sale of merchandise, of a stamp which entitles the holder thereof, on 
présentation, to obtain, from a third person, an article of merchandise, 
is but an incident of plaintiff 's business, and is not a proper subject- 
matter of a tax; that the classification attempted by the ordinance is 
improper, discriminatory, and arbitrary, and therefore unreasonable; 
that the ordinance does not impose an occupation tax on plaintift's busi- 
ness, but merely on one of plaintiff's methods of advertising; that it 
is denied the equal protection of the law, as its method of advertising 
is taxed and that of its competitors advertising in other ways is not 
taxed. 

|1] Setting up the unconstitutionality of an ordinance in défense 
of a criminal prosecution affords an adéquate remedy at law, and, as 
a gênerai ride, will preclude équitable relief. Poyer v. Des Plaines, 123 
m. 11, 13 N. E. 819, 5 Am. St. Rep. 494; Rogers v. Cincinnati, 5 Mc- 
Lean, 2)Z7, Fed. Cas. No. 12,008; Torpédo Co. v. Borough of Claren- 
don (C. C.) 19 Fed. 231; State ex rel. Kenamore v. Wood, 155 Mo. 
425, 56 S. W. 474, 48 L. R. A. 596; Paulk v. Svcamore, 104 Ga. 24, 
30 S. E. 417, 41 L. R. A. 772, 69 Am. St. Rep. 128; Burnett v. Craig, 
30 Ala. 135, 68 Am. Dec. 115; Wallack v. New York Society, 67 N. 
Y. 23; 22 Cvc. 807, 815; Dillon, Mun. Corp. (5th Ed.) §§ 612n, 646, 
650, 1573n;'McOuillin, Mun. Ord. pp. 435, 436. 

[2] The case now before the court is not brought within any excep- 
tion to the foregoing rule. The complainant has not been prosecuted 
in former suits. No multiplicity of suits or prosecutions is threatened 
or alleged as imminent. The court does not mean that bare allégations 
of this character would suffice to take this case out of the gênerai rule; 
but so States to show how far removed it is from any recognized excep- 
tion. 

The allégation that the ordinance has been held invalid by the Cir- 
cuit Court of this District and held valid by the courts of the state, 
and that by reason of the décision of the Suprême Court of the state, 
upho'ding the ordinance, it would be useless for the plaintiff to dé- 
fend or prosecute an action in the state court, is not sufiicient to make 
it an exception to the rule. The Suprême Court is the final, but not the 
sole, interpréter of the fédéral Constitution. If the courts of the state 
do not protect the plaintiff in ail its constitutional rights, an appeal lies 
to the Suprême Court of the United States, and the District Couri 
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vvill not now présume but that the constitutional questions involved will 
be fairly met and passed upon by tbe state courts, if they are afforded 
the opportunity, passed upon in such wise as to enable tlie plaintiff to 
secure a review, if the décision is adverse to it, by the Suprême Court 
of the United States, which is vested vvith authority to review alike dé- 
cisions of the State Suprême Courts and those of this on such questions. 

The allégation that the ordinance bas been upheld by the state courts 
and the intimation that it vvould be upheld by those courts might render 
it advantageous to the complainant to hâve the question of the validity 
of the ordinance passed upon by this court in préférence to the state 
court, in that the costs and uncertainty of an appeal to the Suprême 
Court of the United States might be thereby shifted from the com- 
plainant to the respondents ; but that considération alone will not afford 
a ^Tound for équitable relief. 

The demurrer to the bill of complaint is sustained, and the motion 
for a preliminary injunction denied. 



In re TOKLAS BROS. 

(District Court, E. D. New York. Deeember 7, 1012.) 

Bankrupicy (§ 421*) — Dkbts Affected by Disciiarge. 

Where bankrupts pledjred accounts due them for mercliandise sold to 
secure a loan. and also a!.,'reed to hold any Roods returned b.v customer.s 
whose accounts were assigned as the property of the créditer or resell 
the same as his agents, and aecount for the proceeds, a failure to pay 
over proceeds of goods so resold did not create a llability for willful and 
malicious In.iury to the property of the credltor, or one created by their 
fraud, embezzlenient, niisappropriation, or défalcation whlle aeting in 
a fiduciary capacity, within the meanlng of Bankr. Act Julv 1, 1898, c. 
541, § 17a (2), (4). 30 Stat. 550, 551 (U. S. Comp. St. 1901, p. 3428), as 
ameuded 'by Act Keb. 5, VMS, c. 487, § 5, 32 Stat. 798 (U. S. Comp. St. 
Supp. 1911, p. 149(i), and Is provable and dischargeable In bankruptcy. 

FEd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 772-774 ; 
779-786; Dec. Dig. § 421.*] 

In the matter of Toklas Bros., bankrupts. On motion to vacate stay 
of action in state court. Motion denied. 

I. Gainsburg, of New York City, for claimants. 
Horwitz & Rosenstein, of New York City, for bankrupts. 

CHATFIELD, District Judge. Subséquent to adjudication, an ac- 
tion bas been started against the bankrupts upon a complaint charging 
conversion of personal property. This action was brought in the City 
Court of the state of New York, and was stayed by this court during 
the statutory period, upon an affidavit alleging that the action had 
been brought to recover a sum of money only for advances by the 
plaintiffs to the bankrupts when in business as copartners, and that 
the debt was dischargeable in bankruptcy. Application has been made 
to vacate this stay; the creditors asserting that the debt in question 

•For other cases see same topic & S numebe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was a liability arising from willful injury to the property of another, 
or from fraud or misrepresentation while acting in a fiduciary capacity. 

It appears by the record that the bankrupts had securdd loans at 
various times from the creditors who hâve brought the action in ques- 
tion, and had assigned or pledged as security for thèse loans certain 
accounts for merchandise sold; that they entered into an agreement 
pledging thèse accounts, by which they bound themselves to turn over 
any proceeds of the accounts received by them, and also to hold, as 
the property of the pledgees, any merchandise returned to the bank- 
rupts, in trust for the plaintiffs. Such returned merchandise was to 
be delivered to the plaintiffs, or, if not, they were to be considered 
as having sole title thereto, unless the défendants (the bankrupts) 
should pay to the plaintiffs for thèse goods so returned, or resell them 
and pay over the proceeds. If such payments were made, then title 
was to revest in the défendants. In other words, the accounts were 
not only assigned to the creditors, but the dcbtors agreed to act as 
bailees for the creditors with respect to any goods which might be re- 
turned from customers vvhose accounts were among those assigned, 
or to sell such goods as agents for the creditors, and to hold the pro- 
ceeds for payment of the debt. 

We need not, however, consider the extent to which such a contract 
would be valid as against other creditors. The afîidavits show that 
from time to time some merchandise was returned and was sold by the 
bankrupts in the ordinary course of business, and accounted for to the 
pledgees as settlements were had. Some merchandise, returned from 
parties whose accounts had been assigned, had been sold by the bank- 
rupts some two years previous, and the proceeds of the particular sale 
had not been paid over. The suit stayed was to recover this amount. 
If such a daim against a person (assuming that he could, in the ca- 
pacity of bailee, hold property which belonged equitably to a pledgee, 
but with right in the bailee to sell the same and immediately account 
for the proceeds, or substitute other goods or proceeds therefor) con- 
stitutes a claim dischargeable in bankruptcy, the présent motion must 
be denied. 

The creditors cite In re Mcintyre, 128 App. Div. 722, 112 N. Y. 
Supp. 987, in which the court held that a willful and intentional breaclv 
of trust, by the selling of pledged shares of stock, was a wrongfui 
conversion by a person in a fiduciary capacity, and distinguished be- 
tween conversions wrongfui in law and those wrongfui and intention- 
ally fraudulent. But it has been held that the bankruptcy statute does 
not refer,. when using the words "fiduciary capacity," to a debt 
■'founded upon an open contract, or upon a contract express or im- 
plied," even though suit may be brought in trover thereon. Craw- 
ford y. Burke, 195 U. S. l'76, 25 Sup. Ct. 9, 49 L. Ed. 147. 

Tiie bankrupts hâve cited the cases of Maxwell v. Martin, 130 App. 
Div. 80, 114 ,N. Y. Supp. 349, and Matter of Floyd, Crawford & Co., 
15 Am. Bankr,.Rep. 277, to show that a claim for conversion of Per- 
sonal property, not obtained by false représentation or prêteuse, is 
provable and is dischargeable in bankruptcy. The creditors argue that 
a conversion such as is charged herein is a willful injury to personal 
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property, following some of the language of In re Mcintyre, supra; 
but this contention cannot be sustained, for the wrongful conversion 
of property is an in jury to the individual, but not to his property, in 
the sensé meant by that provision of the statute. The motion to va- 
■cate the stay will be denied. 



LUM BING WEY v. UNITED STATES. 
(District Court, W. D. Texas, El Paso Division. December 24, 1912.) 

No. .382. 

1. xVliens (§ 32*) — Chinese Exclusion Acts— Déportation— Evidence. 

In proceedings to déport a CMnese persort in the United States, a cer- 
tlficate of a United States coimnissioner certifj'ing that such person is 
entitled to remain In the United States by reason of being born in the 
United States made in prier déportation proceedings is inadmissible in évi- 
dence. 

[lid. Note. — For other cases, see Allens, Cent. Dlg. §§ 84, 93-95; Dec. 
Dig. § ,'}2.*] 

2. Aliess (§ .32*}— CniNESB Exclusion Acts— Déportation— Evidence. 

The certiflcates of the clerlv of the District Court of docket eutries and 
records lu proceedings under the Chinese exclusion acts, includlng the dis- 
charge of the Chinese person, if admissible in subséquent déportation 
proceedings, are without effect, in the absence of évidence that the Chinese 
person arrested and dischiirged In the prior proceedings Is the person 
sought to be deported in the présent proceedings. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 84, 93-95; Dec. 
Dig. § 32.*] 

3. Aliens (§ .32*) — Déportation of Chinese Pebsons— Burden of Proop. 

In Chinese déportation proceedings, the Chinese person asserting hls 
riglit to remain in the United States has the burden of establishing the 
right by allirmative proof. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 93-95; Dec. 
Dlg. § 32.* 

What Chint^se ])ersons are excluded from the United States, see note to 
Wong You V. United States, 104 C. C. A. 538.] 

Proceedings by the United States for the déportation of Lum Bing 
Wey, a Chinese. From an order of déportation, défendant appeals. 
Afïirmed. 

This is an appeal by Lum Bing Wey from an order of deiwrtation pas-sed by 
United States Coiniuissloncr Oliver. There is no testimony in the case except 
three certiflcates, of whicli the following are copies; 

1. Certificate of United States coniniissioner, George E. Johnson: 
"United States of America, District of Vermont. 

"I, George E. Johnson, United States coniniissioner, within and for the 
District of Vermont, hereby certlfy that a complaiut was exhlbited before me 
by John H. Senter, United States attorney within and for sald district, on 
the 13tli day of October. A. D. 1897, charging, in substance, that on or about 
the 12th day of October, A. D. 1897, at Rlchford, in said district, one Lum 
Bing Wey, a person of Chinese descent, did unlawfuUy corne Into and was 

within the United States, In violation of section of the Revised Stat- 

utes of the United States ; and on the thlrteenth day of October, A. D. 1897, 

•For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the défendant was brouglit before me, at my office in the city of Burlington, 
in said district, and, atter a full hearing on said charge, tlie said UDite<i 
States attorney being présent, it was adjudged by me that said hum Bing 
Wey had the lawf ni right to be and reniain in the United States, having 
found that he is an American citizen hy reasou of having been born in the 
United States, and be was thereupon discharged froiu custody. 

"(liven nnder niy Iiand and officiai senl at tlie city of Burlington, in the 
district of "N'ermont, tins thirteenth day of October, A. D. 1897. 

■'[SignedI Geo. E. .Tohiisou, 

"United States Comniissioner, District of Vermont. [Seal.]" 

2. Certiticate of Fredericlv S. Platt, clerk, as to docket entries: 

"United States v. Lum Bing Wey. 

"District Attorney Brown, J. A. 

"1807 
Oct. 1P> Filed coniiilaint of United States attorney for violation of Chinese 
exclusion acts. 
" " Issned wari'ant of arrest. 

" " Warrant of arrest returnod served — respoudent in court. 
" " llearing. 
" Discliarged. 

"United States District Court, District of Vermont. 

"I, Frederick S. l'Iatt, clerk of the District Court of tlie United States with- 
in and for the District of A'erniout, hereby certil'y tbat tlie foregoing is a true 
copy of the docket entries in tlie cause United States v. Lum Bing Wey, takeu 
froin the dockets of former United States comniissioner, George E. Johnson, 
wbich dockets, with other dockets, papers, files, and records of said former 
United States comniissioner, George F. .iohnson, were deposited in the office 
of the clerk of said District Court, at tlie decease of the said former United 
States comniissioner, (Jeorge E. .Tolmson, on the lOth day of November, 1907. 

"AVitness uiy hand. as sucli clerk, and the seal of said court, at the olHce of 
said clerk, in the citv of Bntland, in said district, on this 4tb day of October, 
A. D. 1912. [SignedI Frederick S. Platt, Clerk. [Seal.]" 

.3. Certiticate of Clerk Platt touching the tiling of complaint, issuauce of 
warrant, etc., in the case of United States v. Lum Bing Wey: 

"United States District Court, District of Vermont. 

"I, Frederick S. Platt, clerk of the District Court of the United States 
within and for tlie District of Vermont, hereliy certify that the foregoing is 
a true copy of tlie original complaint and warrant with the oflicer's returii 
thereon, and the fllings thereon, in case United States v. Lum Bing Wey, 
wliich complaint, warrant, ofïicer's return, and filiiig, with other papers, files, 
records, and dockets of former United States comniissioner, George E. John- 
son, were deposited in tlie otïice of the said clerk, at the decease of the said 
United States comniissioner, George E. Johnson, on the iOth day of November, 
1907. 

"Witness my hand as such clerk, and the seal of said court at the office of 
(he clerk of said court in the city of Rutland, in said district of Vermont, this 
4th day of October, A. D. 1912. 

"[Signed] Frederick S. Platt, Clerk. [Seal.]" 

Upon thèse certificates the appellaut bases his right to remain in the United 
States. 

W. B, Ware, of El Paso, Tex., for appellant. 
Charles A. Uoynton, U. S. Atty., of Waco, Tex. 

M AXE Y, District Judge (after stating the facts as above). [1, 2] 
In this case the court is of the opinion (1) that the certiticate of George 
E. Johnson is inadiriissible in évidence; (2) that if the certificates of 
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Frederick S. Platt, clerk, be admissible, there is nothing in the record 
to show that the appellant is the person who was arrested and dis- 
charged by Commissioner Johnson on October 13, 1897. 

[3] In Chinese cases the burden is upon the one asserting his right 
to remain in the United States to establish such right by affirmative 
proof. Neither the appellant himself nor any other person attempted 
to show that he is the Chinese person named in the certificates of Clerk 
Platt. For the reason stated, the order of the commissioner, deporting 
the appellant, should be, and it is hereby, affirmai. Ordered accord- 
ingly. 



In re J. B. & J. M. CORNELL 00. 
(District Court, S. D. New York. Xovember 1,5, 1912.) 

1. KeCEIVEUS (■§ 128*) — RiGIIT of MoRTGAGE B0Nl)It0I.DER,S. 

The lien of niortgage bondholders of an ludustrial corporation cannot 
be displaced by a court witbout their explicit cousent. 

[Ed. Note. — For other cases, see Keceivers, Cent. Dig. §§ 20.j, 210, 219- 
222; Dec. Dig. § 128.*] 

2. Eeceivebs (§ 127*) — Keceivek.s' Certificates — Rights of IIolder. 

The rights of a pnrchaser of receivers' certificates Issued uuder proper 
authority are deteruiined and liniited by the court's order authorizing 
their issuauce aided in interprétation soniewhat by the pétition on which 
It is based and such other documentary évidence as niay be relevant. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 216-218 ; Dec. 
Dig. § 127.* 

Receivers' certificates, see notes to Postal Tel(!grapli Cable Co. v. Vane, 
26 C. C. A. 350; Nowell v. International Trust Co., 94 C. C. A. 601.] 

3. Receivers (§ 128*) — Receivers' Certificates — Rights of Hoi.ders. 

Receivers for a bankrupt industriul corporution having a valuahle good 
will were authorlzed to continue the business for a specified time and 
to purchase necessary materials on crédit; also to borrow $50.0(K) for 
stated purposes, and to apply later for authority to issue receivers' cer- 
tificates. Their authority to continue the business was extended froiu 
time to tiine with the sanie powers. Tliey petitioned for authority to 
issue receivers' certificates to the amount of .'>250,000, but reduced the 
amount aslîed for to $100,000, and the pétition was granted with the con- 
sent of the mortgage bondholders, and with periinssiou to ajiply for leave 
to issue additional certificates to the amount of $150,000. The order pro- 
vided that the certificates authorized, known as séries A, should be a lien 
on ail the property prior to that of the mortjrage. Tbey afterward ap- 
plied for and obtained authority to issiu^ .flOO.OOO addltiimal in certifi- 
cates. known as séries B. To this order the bondholders did not consent, 
Bor did It provide that the certificates should be a lien. Held, that they 
were not entitled to rank with séries A to the displacenient of tlie mort- 
gage, but ranked the sanie as debts for materials purchased by the re- 
ceivers on crédit, either before or after their issuance. 

[Ed. Note. — I"or otlier cases, see Receivers, Cent. Dig. 5§ 20.5, 210, 219- 
222; Dec. Dig. § 128.*] 

4. Receivers (g 155*)^Indebted.n'ess Contbacted by Receivers — Right of 

Priority. 

AVhere receivers are authorized to continue the business of an insolveut 
or bankrupt corporation for a definite time and to purcliase materials on 
crédit, persons extending crédit, without security, for materials or other- 
wise, are eharged with notice of a practice of the court to extend such 

•For other cases see Bame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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authoi'Ity froin time to time, and are not entitled to priority over later 
creditors of tlie same class. 

[Ed. Note.— For other cases, see Receivers, Cent Dlg. §§ 283-292; Dec. 
nig. § 155.*] 

In the matter of the J. B. & J. M. Cornell Company, bankrupt. On 
exceptions to report of spécial master determining priority of daims. 
Modified and confirmed. 

See, also, 186 Fed. 859. 

Murray, Prentice & Howland, Charles P. Howland, Lemuel Skid- 
more, and Luke Vincent Lockwood, ail of New York City, for the 
motion. 

Russell Lord Tarbox, Van Wyck & Mygatt, Albert T. Scharps, 
Kiddle, Wendell & Margeson, Floyd K. Diefendorf, and Edwin .C. 
Ward, ail of New York City, opposed. 

MAYER, District Judge. By order of this court, dated June 9, 
1911, it was provided: 

"(1) Tliat botli of tlie bids of tlie New York Tnist Company and Sarah 
K. Cornell, and of tlie boudholders of the bankrupt, both dated April 2*1, 
1911, are acceptod ar-cording to their respective terins aud the conditions con- 
tained therein, and the receivers. the trustée, and the bankrupt are hereby 
dlrected to conve,r, transfer, and délirer forthwith to the bidders or thelr 
assignée the property. real and porsonal, deseribed in their respective bids, 
free and clear from ail liens and iucumbranoes of any character by whom- 
soever asserted, exeept as in sald bids and liereinafter provided. 

"(2) ïhat, in full considération for the i>urchase by the New York Trust 
Company and Sarah K. Cornell, the receivers acccpt the following: (a) The 
surrender for ultiniate eancellation of the outstanding receivers' certificates, 
aggregating the principal suni of .Ç175,000, with ail accrued and unpaid in- 
terest thereon. (b) The undertaklng of sucli bidders. as expressed in tlieir 
bid, to pay in cash up to the suni of ."f 10,000 the unpaid fées of the receivers. 
trustée, and their counsel ; and also the fées of the référée and appraisers 
as and when the saine shall be flxed by this court, (c) The undertaklng of 
such bidders coutained in their joint and several bond flled in this court 
and hereinbefore referred to. 

"(3) The receivers are liereby direeted, pursuant to tfie proviso contained 
in the bid of the New York Trust Company and Sarah K. Cornell, to use 
their best efforts diligently to coUect and to realize upou ail assets now in or 
hereafter coming into their hauds not direeted to be sold by this order and to 
pay over the proceeds of the same up to the amount of casli paid by such 
bidders under subdivision 'b' of the foregoing clause of this order to such 
))idders or their assignée. 

"(4) That, in considération for tlie purchase by the bondbolders, tlie re- 
ceivers accept the surrender for ultiniate eancellation of tlie entire amount 
of outstanding bonds of the bankrupt, secured by raortgage to the United 
States Mortgage & Trust Company, aggregating iffîSO.OOO, wltli ail unpaid 
roupons attached and the offer of said bondholders that sucli creditors as 
shall under the terms of their bid of April 24, li)ll, establish a rlght to share 
in tlie proceeds of sale if the same were paid in cash, shall liave respective 
liens in such amounts and witli sueli respecth-e priorities as they would 
iiave beeu entitled to if the purchase price had been iiald in cash, subject 
as to the amount of such respective claiuis to the déduction of the amounts 
•of cash respectively received by such creditors from any other source. 

"(5) That ail claims against the receivers, présent or inchoate, of creditors 
entitled to participation in the purchase price payable under either bid bo 
liled, in writlng and duly verifled, with William Allen, Esq., référée in this 

*For other cases see same topic & § numbisk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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proceediug. * * * That said référée take proof of tire valldity, cffect, 
and relative priority in respect of any of the items or assets of each claim 
so flled, and report the same, with his décision thereon, to this court >Yith 
convenieiit speed, witli tlie riglit in ail claimants, ineluding ail the bidders, 
to contest the validity, effect, or relative priority of the claim of any other 
créditer uutil final adjudication as defined in said bids. That the recel vers' 
certiflcates of indebtedness and the bonds of the bankrupt secured by it» 
mortgage to the United States Mortgage & Trust Company, although sur- 
rendered to the receivers hereunder, shall be regarded as outstanding for 
the purpose in the case of the receivers' certiflcates of enabling the Xe\\' 
York Trust Company and Sarah K. Cornell to prove before the référée the 
claims represented thereby, and in the case of the bonds of enabling the 
holders of said bonds to prove before the référée the lien of the mortgage 
securing said bonds and the claims of such bidders to the purchase priée 
payable under their bid if the same had been in cash, and in the case of 
both sets of bidders for the purpose of enabling them to contest the validity. 
effect, and relative priority of the claim of any créditer of the receivers ; 
and such certiflcates of indebtedness and such bonds shall be canceled only 
upon the final adjudication of such of said claims of creditors as may be 
flled with the référée as in this order provided, or at the expiration of the 
time for filing such claims as hereln provided if no such claim shall theu 
hâve been flled. Neltlier such certiflcates of indebtedness nor such bonds 
shall be canceled in the event that a review should be prayed for or appeal 
takeu from this order, nor until the time for praying such review or taking 
such appeal shall hâve explred; and in the event that this order should be 
reversed or should be so modified as to Invalidate either bld or either sale 
In whole or in part, or to provide for the payment of the purchase priée of 
either bld in any manner or upon any other terms than as lu said bid con- 
talned, then the certiflcates of Indebtedness of the receivers and the bonds 
of the bankrupt shall be by the receivers returned to the respective persoiis 
who shall hâve surrendered the same, and the rights of the owners thereof 
both as to principal and Interest shall be in ail respects revived and restored 
with the same effect as if said certiflcates of indebtedness and said bonds; 
had never been surrendered. 

"(6) This court retains jurisdiction of the cause and of the parties, and of 
the property and assets directed to be sold to the bondholders of the bank- 
rupt, in prder to enforce compllanee with the terms of this order and to 
protect the rights of the parties to this proceeding. In the event of any 
contre versy, the manner of détermination of which is not herein provided 
for, the parties may présent the controversy to this court or to the référée 
herein, and the receivers or the trustée may at any time apply to this court 
or to the référée for instructions with regard to their or his conduct in 
the premises." 

Notice pursuant to the order was duly advertised, and was du1y 
given to those entitled thereto. 

The spécial master has made a painstaking inquiry into the merit 
and priority of claims, and, having reported, motion is now made to 
confirm that report, and for such other relief as may seem just. Con- 
îfîrmation is opposed by several merchandise creditors. 

Toi understand clearly the somevvhat difficult questions presented, it 
is désirable to follow the proceedings in chronological séquence. It 
is only in this way that the orders of court can be satisfactorily in- 
terpreted. When the bankrupt company was petitioned into bank- 
ruptcy, it was engaged in the fabrication of structural steel and iron 
work. It had long enjoyed a high réputation for efficiency and in- 
tegrity. Its repute and business were well worth preserving as a good 
will asset. The pétition having been filed March 20, 1909, receivers 
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were appoînted by order dated that day and beariug file date two days 
later. They duly qualified, and authority was given to continue tlie 
business for 60 days. 

By pétition verified March 24, 1909, the receivers stated to the court 
as follows : 

"Flfth. The company has outstandlng contracts for work amountiu? to 
about $1,200,000, on some of wliieli no work has as yet been doue, wliile In 
others tlie work bas reaohed varions stages of completion. There are con- 
tracts ag.sregatlnîr in amoimt .$780.<S1G for structural work to be perfornied 
in connection witb the barge canal improvements for the state, and the re- 
nialning contracts are niainly for structural steelwork on buildings in the 
course of construction in the city of New York. Work bas been wliolly or 
partly suspendeil on practically ail of said contracts for lack of funds nec- 
essary to provide the necessary labor. A part of the material necessary to 
complète the work under Certain of said contracts Is In stock, and as your 
petltioners are informed and belleve, can, wlth moderate outlay, be worked 
into shape. It wlU be necessary from time to time to purchase additional 
raw material for fabrication, and your petitloners désire authority of thls 
<-ourt to make such purchases on crédit, on such terms as they may be able 
to secure. It has been estimated by an expert connected witli one of the cred- 
itors of the company that there is an equity of at least $200,000 in said con- 
tracts. * * * " 

"Seventh. It is absolutely necessary, therefore, that your petltioners should 
bo authorized to negotlate immediately a temporary loan of at least $50,000 
on such ternis as to time of paymeut as they may be able to secure at 6 per 
cent, interest, in order that the property and assets committed to thelr care 
iiiiiy be properly protected and preserved, and that the business of the com- 
pany niay be continued. It is the intention of your petitloners to apply as 
soon as possible to thls court on proper notice for authority to issue receiv- 
ers' certlflcates, to be a first lien on the property, ahead of the mortgage in- 
debtedness, for the purpose of fundlng thèse temporary obligations, and 
also to provide additional working capital for the company, but in the prés- 
ent condition of affalrs, and from lack of definite information necessary to 
I)resent such an application, your petltioners désire authority to negotlate a 
temporary loan of at least $50,000. 

"Wherefore, your petltioners pray that they may be authorized to borrow 
n siim not exceeding $50,000 at 6 per cent, and ui)on such terms as to time 
of payment as they may be able to secure, and to purchase materials upon 
ci'edit ; and, furtber, that they may be authorized to iJay the accrued rent 
on the Cold Spring property, and the preniises at 500 and 601 West Twenty- 
Sixth Street, accrued taxes, and back wages of employés, and that they may 
hâve such other and further relief in tlie premises as may be just." 

Summarized, this pétition would be construed as stating: (a) That 
working capital was needed to pay off rent and taxes, failure to pay 
which might cause a stoppage of the plant and disorganize the work- 
ing force, (b) That continuance of business with the aid of payments 
and reserve margins on contracts of the bankrupt would be at a profit 
rather than at a loss, so that there would be no question as to the 
future repayment of the moneys borrowed for working capital, (c) 
That it would be unnecessary to attempt to displace the lien of the 
mortgage bondholders, the unmortgaged assets coming to the hands of 
the receivers being ample security for the receivers' certificates. (d) 
That, as soon as possible, authority would be asked to issue receivers' 
certificates which were to be a first lien on the property and ahead 
of the mortgage indebtedness. 
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Upon this pétition the court made an order on March 25, 1909, 
which contained the following provisions : 

"Ordered that A. Gordan Murray and Michael Blake (receivers) be, and 
they hereby are, authorized and empowered to borrow $50,000 at 6 per 
cent, on such terras as to tlme of payaient as they may be able to secure; 
and also to pure-hase necessary materials on crédit ; and it is further 

"Ordered, that said receivers be, and they hereby are, authorized and dl- 
rected to pay (1) the acorued and past-due rent on the Cold Spring property, 
* * * (2) the accrued and past-due rent on premises 590 and 601 West 
Twenty-Slxth street, * * * and ail taxes on property owned or leased 
by the coiupany ; {S) the installment of rent on the Cold Spring property due 
April 1, 1909; * * * (4) ail back wages due to workmen and other em- 
ployés which wouia be entitled to priority under provisions of bankrupcy 
law ; and it is further 

•'Ordered that said receivers be, and they hereby are, authorized to apply 
to this court for permission to issue receivers' certificates to fund the obliga- 
tion hereinbefore authorized." 

It will be noted that this order authorized the borrowing of $50,000, 
and also the purchase of materials on crédit. The receivers borrowed 
only $25,000, and did not at once fund their loans by the issue of 
certificates as permitted by the order of March 25th. Later, on April 
12, 1909, receivers filed a pétition which contains the following state- 
ments and prayer: 

".Second. Tour petitioners on March 25, 1909, were by an order of this 
court authorized to borrow a sum not exceeding -S.iiO.OOO, with permission to 
apply thereafter for an issuance of receivers' certificates to fund the indebt- 
edness incurred by virtue thereof. 

"Third. Pursuant to the authority contained in such order, your petitioners 
purchased material necessary to enable them to carry on the business of the 
Company and borrowed $25,000, a large part of which is still unused, and on 
deposit to the crédit of their account. Bills for the material as purchased 
on crédit will soon mature, and should be proraptly met. Punds wlU hâve 
to be provided for this purpose, and also to pay for the materials ordered, 
but not yet delivered. It is also necessary for your petitioners to hâve suffl- 
cient working capital to enable them to purchase steel and other materials 
for the pending contraets, as soon as required, in order that they may pro- 
ceed promptly with the prosecution of the work thereunder. Under praetical- 
ly ail the contraets, payments are made to the company during the progress 
of the work, so that but a short time will elapse between the maturlty of 
the bills for raw material and the time when payments will be made to the 
Company on account of the work done. A number of contraets, on which lit- 
tle, if any work, bas as yet been done, will soon become active, and ready 
funds will be needed to carry them out successfully. The weekly receipts, 
as your petitioners are informed and belleve, should be more than sufficient 
to meet the pay rolls as they fall due, and provide for other flxed charges, 
such as rent, taxes, and Insurance. 

"Fourth. (Amount of bonds outstanding.) 

"Fifth. Your petitioners are informed and believe that the good wlU of the 
Company has a substantial value, and that it is to the best interest of the 
bondholders, secured and unsecured creditors, that the business .should be 
continued as a going concern. It is as much for the préservation and pro- 
tection of the bondholders that this sliould be done as it Is for the inùerest 
of unsecured creditors. The securlty for the bonds will be protected by a 
contiuuance of opérations, while under a liquidation the plant would bring 
nothing like its face value. ITnless the contraets can be carried out, defâult 
will necessarlly occur, thus subjecting the estate to large claims for damages. 

"Sixth. Your petitioners are unable to state at this time just how much 
working capital they will require, but they are Informed and believe that 

201 F.— 25 



386 201 FEDERAL REPOETBK 

$250,000 wlll leave a safe margin. It Is hoped and expected that it will not 
be necessary to use the greater part of this amount, but the permission of 
the court to issue certiflcates to that extent is souglit, so that your petitioners, 
ean in their discrétion borrow funds when and as the occasion arises. If the 
business is to continue, your petitioners will hâve to hâve authority to Issue 
thèse certiflcates, and the amount above named has been determined upon bj 
those eonneeted with the Company as furnishing a safe vrorldng basis. Col- 
lections are being pressed upon ail of the outstandlng accounts and bills re- 
ceivable, and thèse will hâve to supply the working capital required. It will 
not be possible for your petitioners to raise funds necessary to operate the 
plant properly unless receivers' certiflcates are issued and declared to be 
liens upon the property and assets of the company prior to the lien of the 
gênerai mortgage. 

"Wherefore your petitioners pray that they may be given authority to issue 
receivers' certiflcates, bearing interest at the rate of 6 per cent., and upon 
such terms as to time of payment and otherwise as they may be able to 
secure, except that said certiflcates shall not mature at a date later than 
six months after the issue thereof, and that such certiflcates, when issued. 
shall be a lien upon ail the property and assets of the company prior to the 
lien of the gênerai mortgage dated March 1, 1903, to the United States Trust 
Company." 

From this pétition it is apparent that the receivers had examined 
the assets and studied the business as best they could. Their désire 
to issue receivers' certiflcates for a fixed sum indicated that they re- 
garded that sum as adéquate for ail the purposes of their applica- 
tion. As indicated in the pétition, there was a mortgage indebted- 
ness. This was $660,000 in amount, and the trustée was the United 
States Mortgage & Trust Company. 

The court, upon this pétition, made its order dated April 14, 1909, 
as f oUows : 

"On readlng and flling the pétition of A. Gordan Murray and Michael Blake, 
receivers of the above-named alleged bankrupt, verifled April 8, 1909, praylng 
that they be allowed to issue receivers' certiflcates to an amount not exceed- 
ing $250,000, to be a lien upon the property and assets of the alleged bank- 
rupt prior to the lien of the gênerai mortgage dated Mardi 1, 190-3, the afii- 
davits of Irwin H. Cornell and of John M. Cornell, both verifled April 8, 1909, 
the notice of motion dated April 9, 1009, with proof of due service thereof, to- 
gether with a copy of the pétition and accompanying affidavits upon the United 
States Mortgage & Trust Company, trustée under the gênerai mortgage, Lem- 
uel Skidmore, sollcitor for the alleged bankrupt, John S. fluyler, Samuel W. 
Bowne, Carnegie Steel Company, and estate of Anderson Fowler, holders of 
certain of the company's bonds, secured by the gênerai mortgage aforesaid, 
and on reading and flling the consents of S. K. Cornell, John M. Cornell. 
Mary C. Letfingwell, Sherman National Bank, Phœnix Iron Company, Bodine 
& Sons Company, and Carnegie Steel Company to the issuance of said cer- 
tiflcates ; and on reading and flling the answer of the United States Mort- 
gage & Trust Company, verifled April 12, 1909, and upon ail the papers and 
proceedings in this matter, and after hearing Morgan J. O'Brien, of counsel 
for the receivers, in support of said motion, and William Greenough, of counsel, 
for the United States Mortgage & Trust Company, opposed, and John D. Beals, 
of counsel for John S. Huyler, Samuel W. Bowne, and the estate of Anderson 
Fowler, and William B. Symmes, Jr., of counsel for John M. Cornell and 
S. K. Cornell, appearlng and joining in the prayer of the pétition, and it 
further appearlng that $630,000 ont of $660,000 of the bonds issued and out- 
standlng under the gênerai mortgage, consent to the granting of this applica- 
tion, and counsel for the receivers having consented in open court to reduce 
the amount of the application from $250,000 to $100,000, with permission to 
apply hereafter for authority to issue certiflcates for the balance, and due 
notice of the settlement of this order having been given, it is, on motion of 
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O'Brien, Boardman, Platt & Littleton, soUcitors for tlie receivers, ordered 
that A. (Jordan Murray and Michael Blake, as receivers of J. B. & J. M. 
Cornell Company, be, and they hereby are, authorized and empowered to issue 
their certificates of indebtedness to an amount not exceeding the sum of one 
hundred thousand dollars ($100,000) for tlie purpose of providing working cap- 
ital, so as to enable tliem to carry out and complète the outstanding con- 
traets of the company, and undertake new business, and to protect and pré- 
serve the assets and property in their hands, and 

"It is further ordered that said certificates shall bear interest at the rate 
of not to exeeed six per cent. (6%) per aunum, aud shall be issned npou such 
terms as to time of payment as the receivers may détermine, except that they 
shall mature not later than six months from their date. Said certificates 
.shall be .substantially in the form annexed hereto and marked 'Schedule A,' 
and may be sold by the receivers, for cash, or for materials delivered, or 
niay be pledged by them to seeure the payment for necessary materials or- 
ilered, but said certificates shall not be sold for less than the par value there- 
of. So much of said certificates as may be necessary shall be used to redeem 
any and ail outstanding notes or certificates issned by the receivers pur- 
suant to the order of this court dated March 25, 1909, and 

"It is further ordered that said certificates, to the amount of the prin- 
cipal and interest thereof, shall constitute a lien upon ail the property and 
assets, of every nature and description, of the J. B. & J. M. Cornell Company. 
and upon ail net earnings and iirofits derived from the pending contracts or 
which may hereafter resuit from the couduct of the business of the com- 
pany in charge of said receivers, which lien shall be inior to the lien of the 
amènerai mortgage, dated Iilarch 1, 1003, niade by J. B. & J. JI. Cornell 
Company to the L'nited States Mortgage & Trust Company, as trustée. The 
net profits and income derived from ail pending contracts or contracts which 
may be hereafter undertaken shall be primarily charged with the lien of ail 
certificates, and the interest thereon, issued under this order. If the net 
income and profits derived from said contracts be insufficient to provide for 
the payment of said certificates. and the interest thereon, or any part there- 
of, the assets and property of the company not eovered by the gênerai mort- 
gage shall be resorted to for the payment thereof. If either of the above- 
mentioned funds shall be insufficient to provide for the payment of the prin- 
cipal and interest of said certificates, or any part thereof, they shall be pay- 
able out of the property and assets of tlie company eovered by the gênerai 
mortgage as aforesald. 

"The receivers are authorized to apply to this court for pernnssion to issue 
iidditional certificates to the extent of one hundred and fifty thousand dol- 
lars (.$150,000) when and as the occasion may arise." 

From this order it appears that (a) the consent was obtained from 
ail the bondholders to issue receivers' certificates (the $30,000 out- 
standing having been taken care of in due course) ; (b) the receivers 
through counsel consented to reduce the amount of certificates from 
$250,000 as asked for to $100,000; (c) the lien accorded to the cer- 
tificates was caref uUy and clearly set f orth ; (d) further application 
might be made for the issuance of additional certificates to the extent 
of $150,000 when and as needed. Let us stop hère on April 14, 
1909, to consider the rights of the bondholders and of the purchas- 
ers of thèse receivers' certificates designated as séries A. 

[1] The lien of bondholders of an industrial corporation, indeed, 
of any but a so-called public service corporation, cannot be displaced 
without their explicit consent. A moment's considération will show 
the fundamental wisdom of this rule. A mortgage loan to an indus- 
trial corporation is made upon the security of its property. It does 
not differ in principle from a loan on real or personal property. (Hère 
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the mortgage was on real property, chattels, real and personal prop- 
erty then owned, andi to be after acquired. Income was merely inci- 
dental.) Such a mortgage is rarely made, as are some railroad loans, 
on income in part or in whole. The lender is dealing with a strictly 
commercial proposition. He looks to the plant, the property real 
and Personal, and, generally speaking, has in mind what the plant 
will sell for under the hammer. He is not concerned, and should net 
be asked to be concerned with the success of the business thereaf ter- 
If the business fails, he has the right to repose on his judgment of 
the value of tangible things, and he is not remitted to the possibility 
of earning power or other éléments of personal équation. Having 
made his loan, he may rest easy until the day of reckoning, and then, 
out of the tangible assets, if his judgment was good, he recoups his 
investment, and, if not, he takes his loss. No court without his con- 
sent can lessen his security a dollar's worth. It is true (and on this 
head many authorities are cited by objecting merchandise creditors) 
that insolvent public service corporations corne under another rule. 
But, there again, expérience and good sensé come into play. Without 
detailing ail the reasons, it may be said that the authority to displace 
bondholders' liens in the case of public service corporations rests 
broadly on two propositions: (1) The necessity of conserving the 
convenience of the public by preventing the stopping of transportation 
of passengers or freight on land or water or both, and (2) the neces- 
sity of preserving franchises, the saving of which obviously must 
inure to the benefit of the bondholders. But, if it ever be declared 
that the lien of the bondholders of an industrial corporation may be 
displaced, without consent by a court order, the resuit would be that 
such corporations could not obtain loans from responsible institutions 
or investors, hence disaster and a destructive blow at legitimate busi- 
ness enterprises. 

[2] So, too, with receivers' certificates when properly and care- 
fully issued. The receivers' certificate is defined within the corners 
of the court's order, aided, in interprétation, somewhat by the péti- 
tion on which issued and such other documentary évidence as ma}^ be 
relevant. The investor in receivers' certificates is usually the banker, 
individual or institution. His or its profit is the interest on the in- 
vestment. He or it risks the ontput for a fixed interest return. If 
such an investor reads the court's order correctly, and it provides that 
the certificates shall be a lien on the property of the estate, there is 
no further responsibility placed upon him. He is not called upon to 
watch what happens thereafter. He has made his loan, risked his 
money on the terms of an order of court, and, if his security is good, 
it is a matter of indifférence to him what thereafter happens. Thus, 
when the New York Trust Company in this case bought the cer- 
tificates issued under the authority hereinbefore set forth, it had the 
right to rely upon the représentations of the pétition and upon the 
force of the court's ordier. The certificates were constituted "a lien 
upon ail the property and assets of every nature and description" 
of the bankrupt, " * * * which lien shall be prior to the lien" 
of the gênerai mortgage. It was unnecessary to provide that the 
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certificates were a "first" lien because obviously, if they were to be 
ahead of the mortgage, they would be a first lien. 

Not for the pnrpose of protecting the purchasers of thèse certifi- 
cates, but to assure an équitable plan of liquidation, the order provided 
a method of marshaling the claims of the certificate holders, so that 
they might be collccted, in order, ont of (1) the net profits and income 
of the pending or new contracts ; (2) the personal property not cov- 
ered by the mortgage ; (3) the real andi personal property covered by 
the mortgage. Any merchant thereafter selling goods to the receivers 
was charged with the knovvledge that the mortgage debt and the 
séries A receivers' certificates were prior to his claims, and, under such 
circumstances, lie took his chances as to whether the enterprise would 
work out so that his bill would be paid. The purchaser of séries 
A, on the other hand, could only lose its lien by formai consent or 
by acquiescent conduct équivalent to estoppel. Neither is to be found. 
In view of the situation in the spring of 1909, the receivers were keen 
to préserve what they had the right to believe was a valuable busi- 
ness and plant, and they apjilied for further extensions to do busi- 
ness, and the court granted thèse applications for an aggregate period 
of 150 days, until we corne to the issue of the so-called séries B cer- 
tificates. 

The first order dated March 20, 1909, appointing the receivers, 
authorized them to continue business for 60 days. The next order 
(March 25, 1909, supra) not only authorized the borrowing of $50,000, 
but also the purchase of necessary materials on crédit. At the ex- 
piration of the 60 days, for the continuance of business as provided 
in the order of ]\[arch 20, 1909, an order was made dated May 19, 
1909, as follows: 

"it is ordi'red rlia! A. (ïordaii Murray and Michael Blake. l'eeeivers of the 
above-namect alle.irod banlcriipt, Ik>. and they hereby are. autliorized and em- 
powered to coutlinie tlie business of tlie J. B. & J. JI. Cornell Company for 
a mrilier pej'iod of .'ÎO day.s, ivith ail of the powers heretofore conferrcd upun 

tlWlil." 

The orders of Jtuie 18, 1909 (60 days), and of August 17, 1909 
(60 days), arc in substantially the same form, and empower the re- 
ceivers to continue the business "with ail of the powers heretofore 
conferred upon them." 

[3] Tlîus the power conferred by the order of March 25, 1909, 
was continued in each and every order thereafter made which au- 
thorized the continuance of the business. The order of October 
15, 1909, providing for the issuance of the so-called séries B cer- 
tificates, is as follows : 

"On reading and flling the annexed pétition of A. Gordan Murray and 
Alichael Blake, receivers of the above-named alleged bankrupt, the annexed 
pétition of Bethleîieui Hteel Company, the aunexed affidavit of John M. Cor- 
iiell, ail verifled October 14, 1909, and the stipulation of Lemuel Skidmore. 
Esq., solleltor for the alleged bankrupt, consenting to the entry of this order, 
and on motion of O'Brien, Boardman, l^latt & Littleton, solieitors for the pe- 
titioning creditors and the receivers, it is ordered that A. Gordan Murray 
and Michael Blake, as receivers of the above-named alleged bankrupt, be, and 
they hereby are, authorized and empowered to continue the business of J. B. 
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& J. M. Coruell Company for a furtiier period of four months with ail tbe 
powers heretofore conferred upon theni. 

"It is furthei- ordered tliat sald reeoivers be, and they bereby are, autlior- 
ized and empowered to borrow a sum or sums of money net exeeedlng tlie 
sum of $100,000, in addition to tlie sum of $100,000 heretofore authorlzed by 
an order of this court dated Aprll 14, 1909, at not to exceed 6 per cent. In- 
terest, and upon suoh ternis as to time of payment as they may be able to 
secure, for the puvpose of providlng additional workinjr capital for the 
conduct of the business and to proteet and préserve the assets and property 
in their hands. 

"And it is furtiier ordered that said receivers be, and they liereby are, au- 
tliorixed and empowered to issue their certificates of Indebtedness therefor in 
such dénominations and numbers as they may in their discrétion détermine, 
aud sell the same, or any part tliereof, for cash; but said certilicates .shall not 
be sold for less than the par value thereof." 

Upon the issuance of this order, and the arnendatory order of 
October 22, 1909, I am unable to discover either (1) consent of the 
bondholders or (2) provision for any Hen whatsoever on the prop- 
erty or income of the bankrupt. The order itself does not so pro- 
vide. The purchaser of thèse certificates was put on notice that there 
was not any consent of the bontlholders to the issuance of the cer- 
tificates, and also that the receivers were anthorized to purchase neces- 
sary inaterials on crédit. 

It is claimed by the certificate holdiers of séries B that this order of 
October 15, 1909, niust be regarded as at the foot of the order of 
April 14, 1909, but that daim is without merit. The order does not 
so State nor could it be at the foot of the order of April, 1909, without 
the consent of the bondholders, and that consent was not given.' 

What, then, was the situation on October 15, 1909? The pétition 
of the receivers upon whicli the order was based showed that the 
receivers had contracted bills for materials necessary in the prosecu- 
tion of the work under varions coiitracts and thèse bills were rapidly 
maturing. (Pétition of receivers dated October 14, 1909, paragraph 
3.) The receivers set forth that it was difiicult to ascertain the ex- 
act condition of the receivership ; that the $100,000 of séries A cer- 
tificates were still outstanding ; that it had been stated that the reor- 
ganization of the aft'airs of the company was probable; and that 
they, the receivers, believed that the business .should be kept alive 
pending the culniination of efforts in that direction ; and that they 
recommended that authority be given to theni to borrow $100,000 
as additional capital, and that they be empowered to continue the 
business of the company for a further period of four months with 
ail the powers theretofore conferred upon thein (pétition October 14, 
1909, supra, paragraphs 3, 4, 5). At this time it is also apparent that 
the weekly pay roll requiring liquid cash ran into large figures, and 
that both, cash money and crédit for materials were necessary if the 
business v\'ere to be kept as a going conceni until a reorganization was 
eflfectuated. If the order of October 15, 1909, or the order of Oc- 
tober 22, 1909, authorizing the issue of the séries B certificates, had 

1 Note. — The i)0.sition of the bondholders Is stated In answer of United 
•States Mortgage & Trust Company, dated November 12, 1010, and espeeially 
lu iJaragraph 11 thereof. 
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provided a lien foç thèse certificates, then the séries B certificates 
would havc been iti tlie same position as to after-contracted debts as 
were the séries A certificates. 

[4] But the orders of October 15 and October 22, 1909, made no 
provision for a Hen, and I am unable to see how the séries B cer- 
tificates represent an indebtedness any différent in principle from the 
indebtedness to merchants who sold goods on crédit. In the one case 
the banker individual loaned money without security, and in the 
other case the merchant sold his goods on crédit without security.. 
Both niust be presumed to hâve known the orders 6i court and the 
character of the crédit. Being the same in principle, thèse two classes 
were on a parity, and neither could expect priority over the other. 
If, therefore, the debts of the objecting merchandise creditors had 
been contracted by the receivers prior to the expiration of the four 
months on February 15, 1910, the question under considération would 
not be hard of solution. 

Some of the claims of the objecting merchandise creditors arose as 
late as February, 1911, and it is urged on behalf of the holder of séries 
B certificates that, in any event, payment of thèse certificates must be 
made prior to claims arising subséquent to February 15, 1910. Orders 
subséquent to February 15, 1910, authorizing the receivers to do busi- 
ness "with ail the powers hereafter conf erred upon them," were made 
as follows : February 6, 1910 (4 months) ; June 16, 1910 (3 months) ; 
and September 16, 1910 (60 days). Upon a pétition verified October 
31, 1910, the receivers moved for leave to sell the property and assets 
of the bankrupt. This motion was strenuously contested, as appears 
from the papers and from the mémorandum of Judge Hough, dated 
November 22, 1910. Among those in opposition was John M. Cornell, 
who in his affidavit verified November 19, 1910, clearly showed that 
he represented his wif e, who was then the owner of the séries B cer- 
tificates. Mr. Cornell had been the président of the bankrupt, and 
prior to its incorporation the owner of the business, and had been em- 
ployed by the receivers for a considérable period as the gênerai man- 
ager for them. Presumably no more could be more f amiliar with the 
situation. His affidavit indicates beyond question that, when the mon- 
ey was loaned for which the séries B certificates were issued, Mrs. 
Cornell and her husband expected this business to be continued, not 
merely for four months, but until such time as a reorganization would 
be accomplished. 

Attention is especially called to paragraph 3 of the affidavit as fol- 
lows: 

"(3) That wlien he and his sald wlfe consented to the borrowing by the said 
receivers of $200,000 upon thelr certificates, both he and his sald wife under- 
stood that the purpose of such loan was to enable the receivers to work eut to 
payment certain contracts entered into by the J. B. & J. M. Cornell Company 
for the érection of bridges on the state barge canal and other contracts In 
order that the company might be kept a golng concern to the end of reor- 
ganization and the oV'taining of reserved percentages upon thèse contracts. Hè 
is Informed and believes that the other bondholders who consented to the 
borrowing of said two hundred thousand dollars ($200,000) by the receivers 
and the eommlttee of unsecured creditors consented for a llke purpose." 
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In paragraph 12 Mr. Cornell shows from his point of view that the 
business shouki be continuée! for a few months, and, in short, this 
affidavit makes clear beyond peradventure that Mrs. Cornell invested 
this money in thèse séries B certificates, not alone with the knowledge 
that the business might be continued beyond the four months, but with 
the expectation that, if necessary, it would be continued so as to keep 
it alive as a going concern if the reorganization was not consummated 
within the four months. In the order of December 19, 1910, deny- 
ing the receivers' pétition for leave to sell, Mrs. Cornell is recited as 
in opposition, and so her attitude was understood by Judge Hough, 
as appears from his mémorandum above referred to. The assignment 
of thèse certificates to the présent holder was not made until June, 
1911, and its status is necessarily that of its assigner. The order to 
show cause of October 31, 1910, authorized the receivers to continue 
the business of the bankrupt and the performance of certain con- 
tracts until the disposition of the motion, and in the order of Decem- 
ber 19, 1910, deciding the motion, authority was further given "to 
continue work upon such contracts now in the course of performance 
* * * as in the opinion of said receivers it may be advisable and 
profitable for said receivers to complète." And, finally, by order of 
March 28, 1911, the receivers were empowered to continue the busi- 
ness "with ail the powers theretofore granted to them" and to proceed 
with the contracts which they had under way until further order of 
the court. Thus authority was conferred upon the receivers to make 
purchases of goods on crédit for which the various daims hâve been 
filed. 

In determining the equities, it must be remembered that this is not 
one of those cases where the court specifically limited the receivers as 
to the amount of crédit, but the case is in many particulars similar to 
those which are constantly arising in this district. It is well known 
in this district that authority to do business is granted from time to 
time in order to give receivers an opportunity to save a business as a 
going concern, and to develop the situation, and that the granting of 
one extension does not imply that further extensions will not be grant- 
ed. It would be destructive of the effort of the court to save a busi- 
ness in an important commercial community to hold that if there was 
an extension, for instance, to do business for thirty days, the mer- 
chandise creditors who sold goods on crédit, within that period, must 
be paid before the merchandise creditors who sold goods in a succeed- 
ing period during which receivers were duly authorized to do busi- 
ness and buy on crédit. How can the court or any one else know 
how long the business should be continued? As each period draws 
to a close, the court, upon a proper showing, makes further orders, 
and everybody knows, or should know, this practice— justified from a 
practical standpoint by the necessities of the case. The merchandise 
creditor who, to illustrate, has sold goods during the first period, may, 
at any time, oppose the granting of a further extension on the ground 
that continuance of the business will resuit in waste or imperil his 
claim. But, when he sells to the receivers, he takes ail the hazard that 
the court may further extend the time to do business, and, if he does 
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iiot like that kind of a hazard, he need not sell his goods. To hold 
otherwise would as effectually cripple the efforts of the bankruptcy 
court to rescue a valuable plant and business as to hold that receivers' 
certificates, providing for a lien, were to be on a parity with subsé- 
quent debts. If I am right in this conclusion, the séries B certificates 
bave no better footing than the merchandise claims, because. as here- 
tofore pointed out, the money was lent without security and on pre- 
cisely the same basis as the goods were sold on crédit. If the séries 
B certificate holders at any time were fearful that collection at par 
was being imperiled, they could bave made application to the court, 
but they took a contrary position. Under ail the circumstances, I hold 
that equity requires the holder of certificates séries B and the mer- 
chandise creditors to be treated alike. 

Finally, it is urged that the claim of the Davies & Thomas Company, 
for goods sold betvveen July and December, 1909, should not be paid, 
but that they should look to the receivers. The record shows that 
both the receivers and thèse claimants did ail that each could be ex- 
pected to do in the premises. The receivers having resisted payment, 
suit was brought and judgment recovered by the Davies & Thomas 
Company against the receivers. An order was made in March, 1911, 
enjoining the issuance of an exécution; the judge stating that this 
creditor must wait and be treated like other creditors of the same 
class. A motion for an order directing the receivers to pay the judg- 
ment was denied, and certainly, under thèse circumstances, thisjilaim- 
ant is entitled to the same standing as the other merchandise creditors, 
and as the séries B certificate holders. 

Briefly, to .summarize, the order of priority is fixed as follows : (1) 
AU taxes due ; (2) cost of administration ; (3) claim of New York 
Trust Company as holder of certificates séries A; (4) claims of bond- 
holders of bankrupt ; (5) claim of Sarah K. Cornell as holder of cer- 
tificates séries B, and claims of merchandise creditors enumerated in 
spécial master's report under paragraph 6; (6) claims for damages 
for breach of contract; (7) claims for injuries. June 9, 1911, is fixed 
as the interest-due date because that is the date of the order authoriz- 
ing acceptance of the bids. Except as herein indicated, and except as 
to some détails noted in my June memoranda, the report of the spécial 
master is in ail respects confirmed. Notice of settlement of order 
should be on five davs' notice. 



BURNES V. EPSTI^N. 

(District Court, D. Conneeticut. .Tanuary 6. 1013.) 

No. 1,660. 

1. BANKRurxcY (§ 17S*) — Transfeiïs by Bankrupt — Collatéral Secukity 

— INSOLVENCY IvKOWLEnGE BY TrAK.SFEREE. 

Wliere défendant sold a bankrupt a car of métal, wliich became a 
part of the assets of tlie baukrupt's estate, but for wliich he was unable 
to pay, défendant was entitled to retain certain notes of third persons 

•For otber cases see same topie fi § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and a check reeelved from the bankrupt eltlier as payment for the métal 
or as collatéral security, whetlier lie knew of the banUrupt's insolvency 
at tàe tiine or not. 

LEd. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 221, 204- 
274, 283, 284 ; Dec. Dig. § ITS.*] 

2. Bankuptcy (§ 250*) — Assets— Cuecks. 

A bankrupt, being iiidebted to défendant, sent liim a cbeck for $4,300, 
but, being imable to meet It requested défendant to send bis clieek for 
$1,325 for that pnrpose. Tbis having been done, the bankrupt again 
telephoned défendant that be could not meet the $4,300 check by the 
use of defendaut's check, and suggested that défendant might as well 
stop payment on his own check, which he did, and when it was presented 
it was protested. Ileld, that such protested check was not an asset of 
the bankrupt's estate which the trustée could enforee against défendant. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dig. || 235, 350; 
Dec. Dig. § 250.*] 

3. Bankkuptcy (§ .303*) — Transfebs — Préférences. 

Evidence hcld insuffieient to show that défendant had reasonable cause 
to believe that a bankrupt was insolvent at the time he delivered certain 
seeurities to défendant, either as collatéral or payment on his indebted- 
ness to détendant, or that the bankrupt intended thereby to create a 
préférence. 

[Ed. Note. — For other cases, see Bankrtnitcy, Cent. Dig. §| 458-402; 
Dec. Dig. § 303.*] 

At Law. Action by George R. Burnes against Benjamin Epstein. 
Judgment for défendant. 

Slade, Slade & Slade, of New Haven, Conn.. for plaintifï. 
Bronson & Lewis, of Waterbury, Conn., for défendant. 

MARTIN, District Judge. The déclaration and stipulation are re- 
ferred to and made a part hereof. 

Charles W. Moore of Bridgeport filed in tins court his voluntary 
pétition in bankruptcy on the lOth day of August, 1907, and adjudica- 
tion immediately followed. Hereafter I ref er to said bankrupt by using 
his name. The said [Moore was a dealer in junk and metals, and had 
been for several years. The défendant came to this country from 
Russia about 16 years ago, uneducated and unable to speak our lan- 
guage. After being hère a few years bel began dealing in metals and 
junk, formed the acquaintance of Mr. Moore, and carried on quite an 
extensive business with hini. The défendant knew nothing about 
bookkeeping and kept no regular books, but had a small book which 
he carried in his pocket and made soma memoranda thereon in aid 
of his memory. Mr. Moore employed Mrs. Graves, his sister, as a 
bookkeeper, and he also had a stenographer. On the 12th day of July, 
1907, Mr. Moore was indebted to the défendant, for merchandise and 
loans of money, about $14,000, which iudebtedness was for checks 
and notes that had been given for purchases and loans of the défend- 
ant. The notes werel time notes, some of which were due in a few 
days and others in a longer time. There is no claim by the plaintiff 
that anything had occurred prior to the 12th day of July relating to 

♦For other cases see same topic & § numbkk to Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



BURNE8 V. EPSTEIS 395 

Mr. Moore's financial affairs that was brought to the attention of the 
défendant which should charge him with notice of the insolvent con- 
dition of Mr. Moore, but he does claim that on that day things trans- 
pired which should charge him, both in fact and in law, with such 
notice, and prior to his obtaining certain promissory notes and a check, 
being choses in action owned by Mr. Moore and recdived by him from 
parties to whom he had sold goods, which were then and there in- 
dorsed over by Mr. Moore to tlie défendant and thereafter indorsed 
by the défendant and collected and the proceleds appropriated to his 
own use. It is claimed that this, being within four months of the 
adjudication, was either a preferential payment or a conversion of a 
part of the estate of the bankrupt. 

Mrs. Graves, Mr. Moore's bookkeeper, testified that on said 12th day 
of July she had examined the books of Mr. Moore and ascertained 
that hd was in an insolvent condition, and, when the défendant came 
there on that day, she made known to him what she had discovered; 
that thereafter an arrangement was made whereby the défendant was 
to take said notes and check to a friend of his at New Haven, get 
them discounted, and bring back the avails thereof to Mr. Moore. 

Mr. Moore testified that Mrs. Graves had not, at that time, said 
anything to him as to what she had discovered as to his insolveincy, 
and that he did not hear that part of the talk between her and the 
défendant; but he gives the same version as to the passing over of 
the notes to the défendant as a bailee that Mrs. Graves gives. 

The stenographer, Mrs. Reynolds, states that she heard the con- 
versation between Mr. Moore and the défendant and gives the same 
version as to the agreement relating to said notes. 

The plaintifif's évidence further tends to show that on the following 
day the défendant returned to Moore's office and informed Mr. Moore 
that this friend of his, a Mr. Price of New Haven, Conn., refused to 
pass over to him (the défendant) the proceeds of said notes and check 
because he (the défendant) was indebted to Mr. Price, and the best 
he could do was to get Mr. Price to give him (the defeindant) crédit 
for said notes, and that Mr. Moore was indignant and told the de- 
fendant that he could not hold the avails of those notes and check 
because, if he (Moore) should go into insolvency, the défendant would 
bave to pay it back to Moore's estate. The same three witnessels, viz., 
the said Moore, Mrs. Graves, and Mrs. Reynolds, testified substan- 
tially alike relating to that talk. 

The plaintifif also claims to recover for a check of $1,325, given by 
the défendant to said Moore, the payment of which was protested on 
the 15th of the same July. Mrs. Graves and Mr. Moord testified that 
the défendant and Mr. Moore exchanged checks at the time of the 
giving of the check in question, on the lOth day of July, and that 
Mr. Moore paid his check, but the défendant sufïered his to go to 
protest. 

The plaintifï also claims to recover for a car load of brass which 
the said Moore sold to the défendant and for which it is claimed the 
défendant received $4,140.80. 
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The testiniony of the plaintiff as to the car load of brass is that of 
the same three witnesses, Mrs. Graves, Mr. Moore, and Mrs. Reyn- 
olds. 

Mrs. Graves testified that she charged the défendant with a car load 
of brass, 24,767 pounds. on the 8th, of July, at $4,140.80, bnt upon ex- 
amination of the books, evidentl}- the first eiitry that the witness re- 
ferred to is upon page 248 where the défendant is credited with this car 
of brass at $3,962.72 ; that on page 266 of the same book he is charged 
with the car load of brass "not returned" at $4,140.80, under date of 
July 23d. I quote f rom her évidence : 

"Q. 1 call jour attention to page 248 (Exhiblt K). That is where he re- 
jected It. Tlîis gives the number of jiounds asiiin at 24,767. (No answer.) 
"(4. That Is under date July 8th, is it not? A. Yes. 
"Q. Is that the original entry charging it to him? A. Yes, sir." 

But the entry on the book crédits it to him. Quoting again: 

"Q. 1 call your attention to page 262, under date of July 8th. Will you 
read that entry, ploase? A. By iuvoi<'o «ir of new sfrap brass rejected 
July 10, $4,140.80." 

The entry reads, as near as I can pick it out : 

B. Riistein. 
July 8. By invoice for car 

new scrap re.jet'ted $3,962.72 

" Juiy 10 luYoice re.1(>ct 178.08 $4,140.80 



Just what this entry means the witness did not explain. The next 
entry below is a deal with another ]iarty under date of July 22d. On 
page 266 is an entry : 

"To car of bra.ss amountiug to $4,140.80 

not returned $4,140.80 

She further testifietd that the défendant notified Mr. Moore on July 
lOth that the car of brass was rejected by the American Pin Com- 
pany, and that Mr. Moore directed him to ship it to a party in Boston. 

Mr. Moore testified that the brass was to be 16 cents a pound, was 
to be high brass scrap and thin ; but, while it was thin, it was not 
actually thin enough for the purposes wanted. 

"1 asked him for an advance on the car load of brass, and I think the 
tirst tlme 1 asked him he put me off; ha dldn't know about it. Then the next 
time I asked him he said tliey couldn't use it ou account of it beiug, too 
thlck. That was about the lOth or the 9th or the 12th or 13th of July. (Ile 
couldn't tell exactly when it was.) 

"Q. ïour book shows shipment was ma de on the 8th day of July? A. 
Then I should say it was possibly back a couple of days more ; must hâve 
been between the lOtli and llth. I think it must hâve been on the llth any- 
way. 

"Q. What did you say to him when he caneeled the order? A. I was very 
much disappointed. I told him If he couldn't use it to ship the car to Bos- 
ton to my order. He said ail right, he would do it. Then I Immediately 
called up another party in Boston." 

Testified that he received from that Boston party, James Stewart 
& Co., $3,000 on that car. 

Mrs. Reynolds remembers just enough to bear upon thd contention 
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that the title went back to Mr. Moore. She testifies that she heard 
the talk whereby the défendant said the car was rejected and Mr. 
Moore told him to ship it to Boston and he agreed so to do. 

The defendant's testimony upon thèse several claims of the plain- 
tiff is substantially as foUows : 

That on the lOth day of July he shipped to Mr. Moore a car load 
of différent classes of métal, which invoiced at $3,828.27, and that 
at the time of said shipment Mr. Moore was indebted to him for quite 
a large amount. That just prior to the shipment of said merchandise, 
and about the 8th of July, Mrs. Graves sent to him Mr. Moore's check 
in blank, which she afterwards explained by phone, saying that at the 
time the check was sent Moore was away and she did not know for 
what amount the check should be, but that Mr. Moore had then re- 
turned and stated to her that it might be f rom $4,000 to $4,500. That 
they finally agreed by phone! that it should be $4,300, and the check 
was so fîUed out and deposited by the défendant for collection. That 
soon after Mr. Moore called the défendant by phone and said to him : 
"I can't meet that $4,300 check. If you can help me out with a small 
check, I will be able to meet it." So it was arranged that the défend- 
ant should give to Mr. Moore a check for $1,325 to help him meet 
the check for $4,300 that Moore had given to the défendant, but on 
the llth of July Mr. Moore called him again by phone and said he 
could not meet the check for $4,300 even with the use of the $1,325 
check of the défendant, and then said to him, using the language of 
the witness: 

" 'Corne down ; I hâve got some papers, and we will stralgliteu it out.' I 
asked If 1 should stop payment on the check, aud he said, 'Yes, and I will 
glve the check back to you when I get it.' " 

So on the 12th he went to Mr. Moore's place of business at Bridge- 
port, arriving there about noon ; but before going he notified the bank 
to stop payment on that check. That on his arrivai at Mr. Moore's 
office Mr. Moore called him into his private office and took out four 
notes, one for $1,350, one for $3,601.20, one for $418.18, and one for 
$2,000, and a check on the Cheshire Brass Company for $1,800, and 
that Mr. Moore stated that he had some papers there, some notes, that 
he could not discount at his own bank because he was, using the lan- 
guage of thd witness, "full up" at his bank, and that, if the défendant 
wanted them, he might hâve them, whereupon they were indorsed 
over to him. That the Cheshire Brass Company check was not in the 
original package that was first passed over, but Mr. Moore went out 
into the other office and got that later on and handed that to him and 
told him that the Cheshire Brass Company was doubtful, and that he 
wanted him to collect that as soon as possible. That later Mr. Moore 
handed him Exhibit 14, which exhibit is a sheet of note-size paper, 
with the following printing thereon: 

Statement. 
M Brldgeport, Conn. 190 

To U. W. Moore, 

Oealer In Metals, Drosses, etc. 
418 Housatonic Avenue. 
Xerms, Cash. 
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Eelow a heavy red line on said paper is written, in the handwriting 
of Mrs. Graves, the words and figures : 

B. Lissberger note 3,601.20 

Sterling Smelting 2,000.00 

480.18 

M. M. Kobinson 1,350.00 7,431.38 

Notes given B. Epstein. 

That he then went to New Haven, but did not arrive there until 
after banking hours, and he interviewed Mr. Price, a friend of his, 
and gave him said check for $1,800 with instructions to collect it as 
soon as possible. That he stayed there overnight, and on the next 
day went to New York, stopping ofï a train at Bridgeport, and called 
on Mr. Moore and explained to him what he had done about the 
check, which Mr. Moore said was ail right. tle dénies ever having 
exchanged checks with Mr. Moore or receiving any information, prior 
to or on the 12th day of July, that Mr. Moore was insolvent, or that 
he ever became a bailee of said notes. He dénies having any talk 
with Mrs. Graves about Mr. Moore's financial standing on said 12th 
day of July, and affirms, that when he received those notes he under- 
stood that they were passed over to him as part payment for the gên- 
erai indebtedness of Mr. Moore to him. 

This raises a serious question of fact, about which I hâve had much 
trouble and to which I hâve devoted a great deal of time in an effort 
to satisfy myself as to the truth. As it stands at first sight, it is three 
witnesses against one ; but that weight of évidence is met with a se- 
rious inconsistency and improbability. The défendant, while not a 
scholar, is a thrifty, active, bright man, and in the handiing of busi- 
ness, with which he is familiar, is considerably above the average. 
He well knew the effect of indorsing paper, which he must do to get 
the cash on said notes and check. He had accumulated a substantial 
sum of money, and on the occasion in question had a balance in the 
bank of upwards of $20,000, and was not indebted to Mr. Price and 
did not leave the notes with him, but put them into the bank for col- 
lection. If the plaintiff's évidence is true, he did a decidedly foolish 
thing. That is to say, he accepted of choses in action, the face value 
of which exceeded $9,000, knowing that he must indorse them and 
become personally responsible thereon, and carry the funds back and 
deliver them to Mr. Moore, who was his debtor for about $14,000, 
and not get a dollar in hand for it himsèlf — only a promise of thé pay- 
ment of that note of $3,000 due July 17th — and ail this after being 
informed by Mrs. Graves that Mr. Moore was a bankrupt; hence 
the défendant was liable to lose the whole of said $14,000 and be 
holden in addition for over $9,000, some of it, at least, questionable 
paper, and permit a car of scrap worth $3,828.27 to be delivered to 
Mr. Moore that he might stop in transitu. Besides this, Mrs. Graves 
testified that the check for $1,325 was obtained by an exchange of 
checks of the same amount; that Mr. Moore paid his check, but the 
défendant sufïered his to go to protest; and that the exchanging of 
checks between Mr. Moore and the défendant was of fréquent oc- 
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currence. If that is true, the books, checks, and check stubs ought to 
show it. The défendant says that, while he had made loans to Mr. 
Moore and checked them out of his bank account, he never swapped 
or exchanged checks with him, se on the trial it was apparent that this 
was an important issue, as Mr. Moore and Mrs. Graves were swear- 
ing one way and the défendant another. If Mr. Moore gave the de- 
fendant a check in exchange for this $1,325 check, Mr. Moore's check 
stub and the paid check must hâve been in his hands, and both he 
and Mrs. Graves say that ail their papers were turned over to the 
trustée, therefore they must now be in the trustee's (plaintiff's) hands ; 
and yet that check or the stub is not produced, nor any other check 
or check stub that tends to establish the fact that thèse parties ever 
exchanged or "kited" checks. 

As to this particular transaction, the défendant is corroborated by 
the $4,300 check that Mrs. Graves sent to him, signed by Mr. Moore 
in blank, and which she authorized the défendant, over the phone, 
to fill eut for that amount. That check was in the bank unpaid when 
the défendant says he talked with Mr. Moore over the phone about 
it on July llth. It was still in the same condition on the 12th, at the 
time of the transaction relative to the notes, and on the 13th, when 
the plaintiff's évidence tends to show that Moore was offended be- 
cause the défendant did not bring back the avails of the notes and 
check that were handed to him on the 12th. The défendant is further 
corroborated by the entries that Mrs. Graves made upon the books 
of Mr. Moore. On the ledger, so called, under date of July 12th, 
and on B. Epstein's page, this entry appears: 

To notes 253 (referring to the page journal) ?7,432.38 

This entry is made in a solid column of writing and figures, with 
an entry below it, indicating it was charged that day, and turning 
to the journal, on the page referred to, we find said page to be fïlled, 
with only one blank line between the accounts of différent parties, 
and under date of July 12th the following a])pears: 

B. Epsteiu. 

To 01ie.shii'e checU ..fl.SOO.OO 

: jssbei-gei- note ;!,601.20 

.Sterling 2.000.00 

480.18 

M. M. EoMnson note 1,350.00 $7,432.38 



In her footing she did not include the check of $1,800 and made 
an error of $1. It is a straight charge to Mr. Epstein and made that 
day, as there are entries of débit and crédit with other parties above 
and below this entry under that same date. There is no entry on the 
book indicating that he was made a bailee. 

Again, I hâve searched thèse books carefuUy for a corroboration 
of Mrs. Graves' statement that from the books she discovered that 
her brother was insolvent on said 12th day of July, and on that day 
told the défendant what she had learned. I am unable to discover how 
she, or any one else, could, from an examination of those books, form 
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any idea as to the financial standing of Mr. Moore at that tîme or at 
any other time. I refer to the testimony of William Moore, an ac- 
countant, and find his testimony bearing upon the value of said books 
to be correct. 

Again, if Mrs. Graves' version is true, she told the défendant, to 
whom they were heavily iiidebted, what she had discovered in search- 
ing the books, yet did not make it known to Air. Moore, thoiigh she 
was his sister and in his employ. 

Besides, the appearance of thèse witnesses upon the stand impressed 
me unfavorably. Mr. Moore swore in his examination before the réf- 
érée in bankruptcy that he had no idea that he was insolvent until 
about the Ist of August, 1907. In the trial of this cause, he said he 
began to be suspicious as to his solvency within two or three days 
of the .12th of July, and then finally concluded that it was two or 
three, or three or four days before the 12th of July. He further 
swore that he never mentioned that to any one until about the 15th 
or 16th of July; yet he corroborâtes the story that Mrs. Graves tells 
as to what occurred on the 13th of July, when it is claimed that he 
was ofïended because the défendant did not bring the avails of said 
notes and check. He claimed, on this trial, that the reason he swore 
before the magistrate that he had no suspicion of his solvency until 
the Ist of August was to protect James S. Stewart & Co., to vi'hom 
he had made payments ail through said July, so the question arises 
whether he may not be swearing falsely now to protect that firm or 
some other creditor who may now be his favorite. 

Counsel for the plaintiff strongly relied, in argument and brief, 
upon the testimony of the stenographer, Mrs. Reynolds. She was 
testifying to a matter that occurred between five and six years ago 
and which was of no interest to her; no reason why she should listen 
to it or remember it for any length of time; no entry or memoranda 
to help her memory. She said : 

"Mrs. Graves and I loolied over tlie books. I iviiicinijer we went over the 
books tofïetlier and foimd the Uahilitles were orer $:;00,000 aud the assets be- 
tween $70,000 and ¥S0,000." 

In my opinion, neither she nor Mrs. Graves could find frora the 
books anything of that sort. I am quite sure that Mrs. Reynolds could 
find no more than William Moore, the accountant, or the court. I 
am not inclined to think she did not intend to tell the truth; my be- 
lief is that Mr. Moore and his bookkeeper, Mrs. Graves, were un- 
willing to admit to other creditors that they had made this large pay- 
ment to Mr. Epstein, so they concocted this story to shield Moore 
from the criticism and attacks of his other creditors, and that they 
talked in the présence of Mrs. Reynolds as to what occurred, calling 
her attention to the fact that she was présent, and thus she was led to 
believe that she was présent; but, whatever may hâve caused her to 
give this testimony, my conclusion is that it is not reliable. 

The défendant testified that Mr. Moore told him, while the market 
was on a décline in the summer of 1907, that he could stand a drop of 
$50,000. Air. Moore testified that that talk was the year before, but 
it does not appear that there was any drop in the métal market in 1906. 
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Mr. Moore's appearance upon the stand, his testimony before the 
référée in bankruptcy, his dealings with other customers than the de- 
fendant ail along from May Ist to the last of July, the total lack of 
impersonal accounts, or accounts of profit and loss, and the nondescript 
character of the books that Mrs. Graves kept, the fact that he did 
not daim that he consulted those books at ail, and that when he did 
ascertain his insolvent condition it was by going over it in his own 
mind and not from any information imparted to him by his book- 
keeper, and the fact that he never mentioned the subject to any one 
until several days after the 12th of July, lead me to the conclusion, 
and I so find the fact, that he did not know or believe on either the 
12th or 13th of July that he was in an insolvent condition and could 
not bave intended a préférence July 12th. 

I bave considered the testimony of Lapides and Shares as to the 
sayings and conduct of the défendant soon after the occurrence of said) 
July 12th. They were testifying to things that occurred several years 
ago, and such évidence must be weighed by first considering whether 
they correctly understood what the party said, whether they bave cor- 
rectly kept it in mind from thence to the présent time, and whether 
they bave truthfully reproduced it in court. 

Mr. Shares' testimony relates more particularly to the silence of 
the défendant on a certain meeting of Mr. Moore's creditors and his 
talk with him thereafter about his silence, and what he said, which, 
as it seems to me, is not very material. 

The testimony of Mr. Lapides présents another peculiar state of 
things. Mrs. Graves testified to telling the défendant that Mr. Moore 
was insolvent, and, further, that the défendant came to her soon 
thereafter and asked her to keep private everything that occurred in 
relation to those notes and checks, and both she and Mr. Moore tes- 
tified that on the 13th of said July Mr. Moore told the défendant that 
he was liable to bave to pay the avails of those notes over to his estate 
in bankruptcy, yet, according to Lapides, within a very few days 
thereafter the défendant was telling him, knowing that his father was 
a heavy créditer of Moore, that he (Epstein) was not a créditer of 
Moore ; that he heard of Moore's financial condition and purchased 
a car of métal from him, exchanged checks with him, and stopped 
the payment of his own check, and got a lot of notes from Moore 
and kept them, thus giving away what he was asking others to keep 
secret, and telling of exchanging checks with Moore when, as I find 
thé fact to be, there never was any exchange or "kiting" of checks 
between the défendant and Moore. It appears to me that the witness 
got that statement from Mr. Moore or Mrs. Graves, instead of from 
the défendant. 

From an examination of the évidence relating to the note that be- 
came due July 17th, I find a statement of facts that is not discussed 
by counsel except as bearing upon other issues. The défendant says 
that Mr. Moore called him by téléphone on the 18th of July and told 
him: 

"lie slipped through tbat note without paylng It, and he sent two checks 
to eover that note. The two checks was made out to the Ilurlburt National 
201 F.— 2C 
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Bank, and It was somebody's oheck. One check was the B. liîssberger ehecfc 
lor $2,700, and the other one I don't know whose it was. 

"Q. What did you do wlth those checks? A. I gave them to Mr. Phelps, 
the cashler of tiie Hurlburt National Bank, where the note was." 

Defendant's Exhibit 10 is a letter from Wiilliam H. Phelps, cashier 
of the Hurlburt National Bank, to Mr. Moore, under date of July 
20th, and reads as follows: 

"Mr. B. Epsteln has dellvered to us checks to the amount of $3,002.10, to 
cover your note and fées of that amount, whlch I return you herewlth." 

The note is produced by the plaintifï and is Exhibit 1. Defendant's 
Exhibit 11 shows the two checks for $2,700 and $302.10 that were 
received by that bank. The cashier's letter was probably dated the 
day or the day after the receipt of the checks, so it appears that Mr. 
Moore, on the 18th, voluntarily paid the défendant that note with 
thèse checks, and on the 19th or 20th the défendant had those checks 
discounted and the note canceled. 

Mrs. Graves and Mr. Moore testified that the arrangement on the 
12th of July, when the notes and check were delivered to the défend- 
ant, was that the $3,000 note which was to become due on the 17th 
of July was to be paid out of the proceeds thereof. I am unable to 
reconcile this story with the voluntary act of Mr. Moore, with the 
full knowledge of Mrs. Graves, in giving the défendant two checks, 
one for $2,700 and the other for $302.10, within_ a week, to pay that 
same note and the protest fées thereon. If their story was correct, 
Mr. Moore would naturally say, "You hâve kept the proceeds of 
those notes, and out of it this note was to be paid and canceled." 

There is no allégation in the complaint that the delivery to the de- 
fendant of those two checks was a preferential payment, and no 
such claim in the brief of counsel for the plaintiff, so I give that 
matter no further considération except as a circumstance bearing 
upon the testimony of Mr. Moore and Mrs. Graves. 

At the time that the défendant sold to Mr. Moore the car load 
of scrap for $3,828.27, he had this check that was sent to him in 
blank and subsequently agreed over the téléphone should be $4,300. 
He had shipped the car, and, as near as I can gather from the évi- 
dence, it was not delivered until after July 12th, so, when Moore 
informed Epstein that even the defendant's check for $1,325 would 
not enable him (Moore) to meet the check for $4,300, the défendant 
might then hâve stopped the car in transitu, but, instead of taking that 
course, he went to Mr. Moore's office to ascertain what papers he 
proposed to turn over to him. This car of scrap had not passed be- 
yond the defendant's control, but he would not care to stop its delivery 
if he received an amount équivalent to the value of said car of scrap. 
He did receive that amount and more. 

[1] I fînd that, at the time the défendant received thèse notes in 
question and the check, he received them to apply as payment or as 
collatéral security. He had a right to take the value of that car in 
collatéral whether he knew Mr. Moore was insolvent or not. Mr. 
Moore's insolvent estate was benefited by the receipt of that car, and 
it became a part of the assets of the estate, and the estate sufFers 
nothing by the défendant receiving from the estate its value. Accord- 
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ing to the plaintiff's évidence, the défendant was to hâve the payment 
of the note of $3,000 due July 17th out of the avails of said notes; 
hence, on the undisputed facts, the défendant could hold at least 
$3,000 for the note and $3,828.27 for the car of scrap. The check 
for $1,800 was adjusted between the plaintiff trustée and the défend- 
ant, so there can be no recovery for that. 

As to the car of brass for which the plaintifï claims to recover, 
I find that it was bought by the défendant July 3d. I hâve examined 
the évidence on the plaintiff's claim that said car was rejected on 
account of part of it being of inferior quality. On that question I find 
that the défendant never rejected the car nor canceled the contract. 
The most that the évidence tends to show is that the American Pin 
Company wrote the letter, plaintiff's Exhibit C, and thereupon the 
défendant notified Mr. Moore of the contents of that letter, but did 
not notify him, as the purchaser of the car, that he (the défendant) 
rejected it. The transaction relating to this car is the same as that 
of other cars of merchandise bought and sold by thèse parties in their 
dealings with each other. When anything was found déficient as 
to quantity or quality, the parties made it right. There was no rea- 
son why the défendant should reject this car unless Mr. Moore re- 
fused to make it right. There is no claim that he did refuse so to do. 

[2] As to the check for $1,325, I find that it was given by the de- 
fendant upon Mr. Moore's request that he might thereby be enabled 
to meet the check for $4,300. I further find that Mr. Moore tele- 
phoned the défendant, on July 11 th. that he could not meet the $4,300 
check, given by the use of the $1,325 check, and suggested that the 
défendant might as well stop the payment, and the diefendant did 
stop the payment on the morning of the 12th, and it got around to 
his bank on the 15th, when it was protested, so my conclusion is that 
there is no liability on the part of the défendant for the check of 
$1,325, nor for the $400 on the $1,800 check, as that was adjusted 
between thèse parties when the défendant proved his account in 
the bankruptcy court. 

[3] I find that, while the évidence satisfies me that the défendant, 
in the exercise of his habit of thrift, believedl it was safer to get 
Moore's indebtedness to him reduced, and was anxious to do so, 
his désire in that regard being stimulated by the fall in the market 
priées of metals in which thèse parties were dealing, there is not 
sufficient. évidence to hold that the défendant, on said July 12th, 
knew, or ought to hâve known, that Mr. Moore was insolvent, and that 
the transfer of those notes and the check was intendied as a préférence 
over other creditors. 

I think I hâve considered and discussed ail the essential évidence 
adduced bearing upon the defendant's knowledge of the bankrupt's 
financial condition at the time of the acts set out in this complaint. 

I find that the plaintiff made no demand of the défendant for any 
of the merchandise or choses in action for which a recovery is sought 
under this complaint. 

AU the exhibits are referred to and made a part of this finding 
of facts, so far as the same are material. 

Upon the foregoing facts, judgment for the défendant with costs 
is hereby directed. 
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KERN V. CHIC Ad O, M. & P. S. RY. CO. 

(District Court, W. D. Wasliiuston, S. D. Deceiuber 31, 1012.) 
No. 1.224. 

1. Attorxey and Client (§ 190*) — Compe.xsatios or Attoiîney— Libn— Pro- 

CEEDI>rGS TO PROTECT. 

Ou îi motion liy uttorueyw for plnintifî in an action for pertional in- 
jurias to .ftrike froni tlie auswer allfgations of a settlemeut witli plaln- 
tiff, and of a (li.'^niissa] t)y pUiintift'. tlie court will not try, upou contlieting 
affidavits, eitlier tlie cliarge by plaintlffs attorneys of collusion between 
plalutiff and défendant to deprive tlie attorneys of tlieir right to compen- 
sation, nor the charge by défendant'» attorney of chauipertous conduct of 
tlie attorney securing tlie contract of eniployincnt froui plaintiff to prose- 
cute tlie action. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 412- 
417; Dec. Dig. § 100.*] 

2. Courts (§ 289*) — United States Courts — Jukisdiction. 

In an action by an employé against a railroad engatred In Interstate 
commerce for personal in.iurles, the objection to the jurisdiction of tlie 
fédéral court tîiat the plaintiff, being a worknian on a bridge of defend- 
ant's Une, his injuries could not affect, hinder, delay, or interfère with 
Interstate coiunierce, will not be sustained. 

[Eâ. Note.— For other cases, see Courts, Cent. Dig. § 830; Dec. Dig. § 
280.*] 

3. Attorney and Client (| 190*) — Compensation— Protection Against Set- 

TLEMENT— ReMEDY. 

A motion to strike from the answer, in an action for personal injuries, 
défenses alleging a settlemeut between défendant and plaintiff and a state- 
ment by plaintiff that he dismissed the action niade to protect the rights 
of plalntifE's attorneys to compensation under their employment by plain- 
tiff, will not be sustained. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 412- 
417; Dec. Dig. § 190.*] 

4. Attorney and Client (§ 180*) — Compensation of Attorney— Lien— No- 

tice. 

Tlnder Ballinger's Ann. Codes & St. Wash. § 4772, giving an attorney a 
lien for his compensation on money in tlie hands of the adverse party 
from the time of giving notice of the lien to that party, and on a judg- 
ment from the tlme of filing notice of the lien with the clerlc of court, the 
failure of plaintiff's attorneys to give the notice provlded for defeats their 
lien on any money of the plaintiff in the hands of défendant, at least so 
far as défendant is concerned, notwithstanding a provision in the plaiu- 
tifC's agreement with his attorneys that the latter should hâve a lien ou 
the cause of action. 

[i:d. Note.— B'or other cases, see Attorney and Client, Cent. Dig. §§ 390- 
302 ; Dec. Dig. § 180.*] 

5. Attorney and Client (§ 190*) — Authority of Attorney— Contbol or Liti- 

gation. 

Under District Court rule 3, providlng that whenever a party has ap- 
peared by attorney or solicltor he cannot appear or act on his own behalf 
unless an order of substitution shall first hâve been niade by the court, 
and rule 4, providlng that the attorney or soliciter who has appeared of 
record shall represent the party and hâve control of the case, and his au- 

•For other cases see same topic & | numbeh in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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thority shall continue till there shall be a substitution of some other per- 
son or solicitor of record, attorneys for plaintiff in an action for Personal 
Injuries will be permitted to continue the action notwitlistanding an alléga- 
tion in tlie answer of settlement and dismissal by plaintiff. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 412- 
417 ; Dec. Dig. § 190.*] 

Action by A. D. Kern against the Chicago, Milwaukee & Puget 
Sound Railway Company. On motion of plaintiff's attorneys to strike 
from defendant's answer one of the défenses. Motion denied. Plain- 
tiff's attorneys allowed to continue action, notwithstanding the alléga- 
tion of settlement. 

E. F. Masterson and Boyle, Warburton & Brockway, ail of Tacoma, 
iVVash., for plaintiff. 

George W. Korte, of Seattle, Wash.. for défendant. 

CUSHMAN, District Judge. This suit is brought by the plaintiff, a 
citizen of Washington, against the Chicago, Milwaukee & Puget Sound 
Railway Company, a Washington corporation, alleged to be engaged 
in interstate commerce, for injuries received by the plaintiff while 
returning at night, from his work on a bridge of defendant's line, 
to a construction camp where the plaintiff and his fellow laborers 
boarded, upon a hand car furnished by the défendant for that pur- 
pose, and which bridge and line were used by the défendant in hauling 
great quantities of interstate traffic. 

The cause is now before the court upon plaintiff's motion to strike 
from defendant's answer one of the défenses set out therein, in which 
défense it is alleged that, for a valuable considération, $4,000, the 
plaintiff had, since the bringing of the suit, fully released and dis- 
charged the défendant from ail liability on account of such injuries. 
A copy of the alleged release is set out, which is as f oUows : 

Cliicago, Milwaukee and Puget Sound Railway Company to A. D. Kern, 
Bridge Carpenter, Dr. 
FMA-2209 

1912 
Nov. 4tli To this amonnt pald In full settlement of au cialms, ae» 
mands or causes of action tliat I now tiave or may liere- 
after bave growing out of Personal injuries sustalned by 
me on or about October Ist, 1912, at Sumner, Wash,, as 
stated below. Î4,000.00 

"I hâve tbis day received of the Chicago, Milwaukee and Puget Sound Rail- 
way Company, the sum of four thousand dollars, in full payment of the above 
account, and in considération of the payment of sald sum of money, I hereby 
release and forever discharge the said railway company of any and ail claims 
and demanda whatsoever, which I now bave or may bereafter hâve on account 
of Personal injuries sustained by me on or about October Ist, 1912, near Sum- 
ner, Wn., wherein I was on a hand car with the other men going in from work, 
when I fell from hand car and the second hand car, which was foUowlng very 
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closely, ran over me and I sustalned a fracture of the spinal cord, whlch has 
resulted In permanent paralysis of the lower limbs and other brulses. 
"Additions and Betterments 
"Coast Div. Wash. 

"In witness wliereof, I hâve hereunto set my hand and seal tl>is 6th day of 
November, 1912. 

"rSigned] A. D. Kern. [Seal.] 

"Witness : J. E. Corlett. 
"F. M. Adams." 

It is alleged: 

"That, upon executing said release, said plaintiff executed the following fnr- 
ther wrltten eanceilation or dlsmlssal of the withln entltled cau.se of action, 
a copy of which is as foUows, to wlt : 

" 'In District Court of the United States for tlie Northern District of Washing- 
ton, Soutliern Division. 
" '^. D. Kern, Plff., v. Chicago, Milwaukee & Puget Sound Bailway Company. 

"'îvTo. 1,224. 
" 'Dismissal. 

" 'To Above Court and Ail Concerned : Having voluntarily settled ail claims 
I mlght hâve against said raihvay company and never having knowingly au- 
thorized commencement of any suit for damages or otherwise, I hereby dismiss 
said pending action and direct the court or clerk to make proper entry ac- 
cordingly. A. D. Kern. 

" 'Dated this 6 day of November, 1912. 

" 'Witness ; J. E. Corlett.' 

"That, upon the exécution and dellvery of said release to the said défendant, 
the plaintiff accepted aud retained, and has since retained and now retains, the 
said sum of $4,000, for the purposes and considération contained and expressed 
in said release, as hereinabove set forth. And that said plaintiff herein is 
barred and estopped from any clalm or redress in this action against said 
défendant." 

The court is asked to strike thèse allégations from the answer, be- 
cause it is alleged that the settlement pleaded was made without knowl- 
edge of the plaintiff's attorneys, to évade paying their fées. The plain- 
tiff's attorneys ask to be permitted to continue the action, notvvith- 
standing the alleged settlement and défense. 

The motion is supplemented by affidavits, setting out the employment 
of an attorney by the plaintiff and the employing by him of other at- 
torneys to assist him. The terms of his employment are contained in 
the f oUowing written agreement : 

"This agreement, made and entered into this 26th day October, 1912, betweeu 
Edwin F. Masterson, attorney at law, of Tacoma, Wash., party of the flrst 
part, and A. D. Kern, of Tacoma, Wash., party of the second part, witnessetli ; 

'*That whereas the said party of the second part has retained and does here- 
by. employ and retain, as agent and attorney at law, the said party of the tîrst 
part, for the purpose of representing the party of the second part as attorney 
and agent in taklng ail necessary steps as attorney and agent, in his own 
Marne as such, and in the name, place and stead of the party of the second part, 
should he so èlect, to secure to the party of the second part compensation in 
damages by reason of an injury sustalned by the said party of the second part 
tn the followlng manner, to wit : 'By an Injury to his spine, said Injury being 
sustalned on the Ist day of October, 1912, at or near the town of Sùmner, 
Plercte county, Wash., and being occasloned by the négligence of the Chicago, 
Milwaukee and Puget Sound Rallway Company.' 

"Ndw^ therefore, by reason of said retainer and appolntuient as agent, and 
for services performed and to be performed, It is agreed by and between the 
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said parties of tlie first part and second part that tbe said partj' of the first 
part shall be entltled to recelve of the moneys and funds or équivalent colleot- 
ed in any inaiiner growing ont of tlie said cause or action, a sum equal to 
ttiirty-three and one-tliird per cent of tlie amount received by tlie second 
party. 

"It is furtlier agreed thaï the said second party shall liave no right to malie 
settlement or compromise, either dlrectly or tlirough any tliird person, of said 
cause of action, \Yitli<)ut flrst agreeing witli tlie party of the flrst part, and 
protecting said party in his fee. 

"It is further agreed that the said flrst party shall hâve a lieu npon the 
said cause of action and ail money paid by virtue thereof. 

"It is further agreed by the second party that the flrst party shall hâve the 
sole and exclusive right to settle and adjust said cause of action, and upon 
such ternis as he deems to be just. 

"It is further agreed by the first party, that he will make no compromise or 
settlement of said cause of action tliat shall bring to the said second party 
any sum less than tweuty-five liundred dollars, without the further express 
consent of said second party. 

"Witness our liauds, tliis 2eth day of Oct., 1912. A. D. Kern. 

"Witnesses : .Tohn W. Marvin. Edwin F. Masterson." 

"I aeeept this agreement. 

"E. F. Masterson." 

This suit was begun by service of process on the défendant October 
30, 1912. The affidavits presented by the attorneys for tlie plaintiff 
set out that on November Ist thèse attorneys went to the hospital 
where plaintiff was being cared for, and plaintiff informed them that 
he did net want to go further with the suit, giving no reason why he 
wanted it dismissed; that on November 6, 1912, there was served 
upon plaintiff 's attorneys a notice, of which the f ollowing is a copy : 
"To E. F. Masterson, Boyle, Warburtou & Brockway, Attys. 

"ïaeoma, Wash. 

"Gentlemen ; You are liereby notifled tliat the preteuded contract you pro- 
cured or claimed to procure trom me was so obtained under misrepresentations 
and niisnnderstaudiug on my part and I now repudiate the same and déclare it 
of no longer force and effect and you are directed to take no further steps in 
my behalf in any respect. Further you are directed to dismiss or discontinue 
the above-entitled action. 

"Dated tliis fi day of Nov. 1012. A. D. Kern." 

Ail misrepresentations on the part of plaintiff's attorneys and any 
misunderstanding on the part of the plaintiff concerning the agreement 
is denied. It is alleged that the above notice to dismiss was procured 
f rorii the plaintiff by undue influence. It is further charged that there 
was collusion in the settlement between the plaintiff and the défendant 
for the purpose of def rauding plaintiff's attorneys of their fées ; that, 
on November 9th, plaintiff's attorneys informed one of the attorneys 
subsequently appearing for the défendant that their contract of employ- 
ment by the plaintiff was such as to prevent any settlement by the 
plaintiff alone and, if made, would be resisted by the attorneys. It 
is alleged that the défendant knew of the terms of their employment 
at the time of defendant's making the settlement with plaintiff. 

Défendant objects to the considération of plaintiff's motion because : 

"(1) This court has no jurisdictlon over the subject-matter or cause of ac- 
tion plead in the complaint. 
"(2) The court has no jurisdictlon to entertain the motion to strike, because 



408 201 FEDERAL lîKPOKTKU 

at the tiuie said motion Wiis served and flled tliere was no cause of action pend- 
Ing to which said motion conld relate. 

"(3) Tlie srtld motion, on its tace, fails to show tliis court lias jurisdictiou to 
eiitertain whatever is prayed for thereiii." 

Défendant has also filed a number of afïidavits in reply to tliose 
filed by plaintiff's attorneys. In thèse affidavits ail knowledge of tlie 
terms of employment of the plaintiff's attorneys is denied. Tt is set 
ont that the settlement vvith plaintiff was made by the claim aj^ent of 
the défendant and not by its solicitor; that the settlement was made 
before plaintiff's attorney informed the attorney subsequently appear- 
ing for the défendant of the terms of his employment; that, at the 
time of receiving this information, this attorney had not been retained 
by the défendant ; that his employment by the défendant was not a 
gênerai one, but f rom time to time in particular cases ; that no notice 
of an attorney's lien was ever served upon the défendant, and no 
knowledge of the contract of employment, above set ont, was obtained 
by the défendant until November ISth. 

Among the affidavits filed by the défendant are one by its claim 
agent and one by the plaintiff. In both of which it is averred that, be- 
fore the settlement, the plaintiff told the claim agent that he had di- 
rected his attorneys to dismiss his case against the défendant. 

[1] The court will not undertake, upon affidavits, to try either the 
charge made by the plaintiff's attorneys of collusion between tlie plain- 
tiff and the défendant, or the charge made by defendant's attorney 
of champertous conduct on the part of the attorney securing the con- 
tract of employment from the plaintiff'. 

Rules 3 and 4 of this court provide : 

■•liule 3. No Appearance in l'ersou After Aiipearance by Attoi-ney or Solici- 
tor. — Whenever a party lias appoared by attorney or solicitor, lie cannot tliere- 
at'ter appear or act on liis own behalf in tlie cause, or take any step tlierein. 
uuless an order of substitution sliall flrst liave been made by tîie court, after 
notice to tlie attorney or solicitor of such party, and to the opposite party ; 
provlded, that the court may In its discrétion hear a party in open court, uot- 
vvitbstanding the fact that he has appeared, or is represented by attorney or so- 
licitor. 

"I{ule4. Attorney or Solicitor of Record to Hâve Control of Cause. — The 
attorney or solicitor wlio has appeared of record for any party sliall represent 
such party in tlie cause, whether at lavv or in equity, and shall be reeognized 
by the court and by ail the parties to the cause as havlng control of his client's 
case in ail proper ways, and shall, as such attorney or solicitor sigii ail papers 
which are to be signed on behalf of his client; and ail papers affeetlng or relat- 
ing to his client, and which require service, shall be served upon liiin, exeept 
such papers as are required by law to be served on his client personaily. 
« * * r^'ije authority of attorneys and solicitors of record shall continue 
iinfil there shall be a substitution of some other attorney or solicitor of rec- 
ord, exeept as herein otherwise expressly pro'vided and shall continue after 
final judgiuent for ail proper purposes." 

The statute of the state of Washington provides : 

"An attorney has a lien for his compensation, whether specially agreed upon 
or implled, as hereinafter provlded : * * * (3) Upon money in the hands 
of the adverse party in an action or proceeding, in which the attorney waa 
employed, from the time of glving notice of the lien to that i)arty ; (4) TJpon 
a judgment to the estent of the value of any services perfornied by him in the 
action, or if the services were rendered under a spécial agreeinent, for the 
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sum due under such agreement. froin the time of filing notice of sncli lien or 
claim with the clerk of tlie court in wliicli such judgment is eiitered, which 
notice must be filed with the paper.s in the action in wliich sucli judgnient was 
rendered, and an entry made in the exécution docket. showing nanie of claini- 
ant, aniount claimed and date of filing notice." Section 3194, Pierce's Code; 
2 Ballinger's Ann. Codes & St. § 4772. 

[2] The court's jurisdiction over this action and motion is chal- 
lenged by défendant on the ground that, the plaintiff being- a work- 
man on a bridge of this defendant's line, his injuries could not af- 
fect, hinder, delay, or interfère with interstate commerce carried on 
over the line. Lamphere v. O. R. & N. Co. (C. C. A.) 196 Fed. 336. 

Whether plaintiff's injuries would hâve such effect is one of the 
facts to be determined in the trial of the case, and, until its déter- 
mination, the court's jurisdiction is complète under the allégations 
of the complaint. The defendant's objection in this particular is over- 
ruled. 

[3] In support of their motion, plaintiff's attornevs hâve cited Lips- 
comb V. Adams, 193 Mo. 530, 91 S. W. 1046, 112 Am. St. Rep. 500; 
Weeks v. Wayne Circuit Judges, 71 Mich. 256, 41 N. W. 269; How- 
ard v. Town of Osceola, 22 Wis. 453; Miedreich v. Rank, 40 Ind. 
App. 393, 82 N. E. 117; Potter v. Ajax Mining Co., 19 Utah, 421, 
57 Pac. 270. 

In Lipscomb v. Adams, 193 Mo. 530, 91 S. W. 1046, 112 Am. St. 
Rep. 500, the suit was to recover certain lands, half of which plain- 
tiff's attorneys were to receive for their services. This agreement was 
enforced in an action brought for that purpose. 

In Weeks v. Wayne Circuit Judges, 73 Mich. 256, 41 N. W. 269, 
it is said, "Parties cannot assume that attorneys hâve no rights with- 
out inquiry" ; but that was a suit brought to hâve set aside the satis- 
faction of a judgment, in the suing for which it was shown that the 
défendant knew that plaintiff's attorneys were, by agreement with 
plaintiff, to be paid a reasonable compensation from the proceeds of 
the judgment. There was no déniai of knowledge upon defendant's 
part, and it was held an équitable assignment of the judgment to the 
extent of the attorneys' claims. 

In Howard v. Town of Osceola, 22 Wis. 453, there is language 
used which, if taken by itself , supports the motion to strike ; but the 
facts in the case were that the suit was one upon a town warrant or 
order which "was given to the attorney of the plaintiff at the com- 
mencement of the action and bas remained in his possession ever since." 
In that connection it is said, "And we bave no doubt that he bas a 
lien for compensation upon the order." The judgment of discontinu- 
ance therein involved was made upon plaintiff's personal application, 
after her attorney had begun suit. 

In Miedreich v. Rank, 40 Ind. App. 393, 82 N. E. 117, suit had been 
brought upon a contract — a life insurance policy. Défendant had ap- 
peared and answered. Thereafter the attorneys for défendant brought 
into court and filed a paper signed by the plaintiff, directing the dis- 
missal of the action. Plaintiff's attorneys objected to the dismissal 
of the action and asked leave to prosecute the suit to final judgment. 
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The objection was overruled, defendant's motion to dismiss sustained, 
and judgment given for défendant. It was lield that the suit should 
not hâve been dismissed, but the settlement pleaded in bar; that the 
attorney has a lien for his fées upon the judgment he obtains, but or- 
dinarily he acquires no hen until the judgment is obtained. 

Potter V. Ajax Mining Co., 19 Utah, 421, 57 Pac. 270, was a^casc 
in which suit was brought on account of personaî injuries. Tlierc 
was a written agreement between the plaintiff and his attorneys that 
the latter, for their services, were to receive half of any amount re- 
covered by way of judgment or settlement. After issue joined, whilc 
the cause was undetermined, an attorney for a guaranty company, 
which had secured the défendant against loss on account of such in- 
juries, effected a settlement with the plaiiitifif, without the knowledge 
of plaintifï's attorneys. The attorney for the guaranty company se- 
cured a judgment of dismissal. On motion of plaintifîf's attorneys,. 
this dismissal was set aside. The court hcld the settlement collusive 
and allowed the attorneys to conduct the suit to judgment in the name 
of the client, to tU-terniine the amouut to which the attorneys were- 
cntitled under tlieir contract. The Suprême Court of Utah, while 
upholding the court's finding as to collusion and the procédure adopted, 
reversed the case on another point. 

This case was again before the vSupreme Court of Utah, 22 Utah. 
273, 61 Pac. 999. On the second trial of the case, the lower court 
did not uiidertake to décide that there had been collusion in the settle- 
ment by the parties to deprive plaintifï's attorneys of their fées, but 
submitted that (|uestion to the jury. In the second opinion, the court 
admits that j)art of what was said in its former opinion was obiter 
dicta, and atlds : 

•■Whilp tliat. décision was a little too broad to come withiii the décisions of 
sonie courts as to attorney's lleus on tlie cause of action for fées and compen- 
sation, under tlio oonunon-law rule, before judgment, yet it is cloarly witliln 
the ruio as aiiplii'd to the costs of attorneys." 

Again : 

"We are not uiunvare of tlie line of autliorities nt connnon law holding that 
a lien for costs only attaches to the cause of action hefore judgment and for 
fées and coniicnsation after judgment." 

The défendant, contending against the motion, cites the following 
authoritics: Swanston v. Morning Star Min. Co. (C. C.) 13 Fed. 216;. 
Cline Piano Co. v. Sherwood, 57 Wash. 244, 106 Pac. 742; Courtnev 
v. McGavock. 2?, Wis. 619; Coughiin v. Railway Co., 71 N. Y. 443, 
27 .Vni. Rep. 7h: Humptulips Driv. Co. v. Cross. 65 Wash. 638, 118 
l'ac. 827, i7 L. R. A. (N. S.) 226; HiHman v. Hillman. 42 Wash. 596, 
85 Pac. 61, 114 Am. St. Rep. 135; McRea v. Warehime, 49 Wash. 
196, 94 Pac. 924; Dumowith v. Marks (Sup.) 84 N. Y. Supp. 453;- 
McKav v. Morris, 35 Mise. Rep. 571, 72 N. Y. Supp. 23 ; Hutchinson 
V. Pettes. 18 Vt. 614. 

It is not necessary to review the latter authorities, as it is clear 
fhat the motion to strike will not lie. As shown by the review of. the 
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authorilies cited by plaintiff, none of them go as far as the court is 
asked to go by this motion. 

The charges of collusion and fraud in the settlement made by the 
plaintiff's attorneys and the charges of champerty and maintenance 
made against plaintiff's counsel by défendant will not be summarily 
disposed of on affidavits, where the facts are so in dispute, without 
the aid of cross-examination. 

The setting up by the défendant in its answer of plaintiff's motion 
to dismiss will be treated merely as pleading part of the settlement. 
Even in the absence of rules 3 and 4, the plaintiff's origmal motion 
would only be considered as a pleading — certainly not a mère copy set 
forth in defendant's pleading. 

[4] In the absence of actual fraud on the part of the défendant, 
the failure to give the notice provided by section 4772, 2 Ballinger's 
Ann. Codes & St., supra, defeats the lien of plaintiff's attorneys upon 
any money of the plaintiff in the hands of the défendant, at least so 
far as the défendant is concerned, despite the terms of plaintiff's agree- 
ment with his attorney that the latter should hâve a lien upon the 
cause of action. 

[5] Under rules of court 3 and 4, supra, attorneys, after suit is be- 
gun, hâve control of the litigation. 

The prayer of the motion to be allowed to continue the action, not- 
withstanding the allégation of .settlement, is granted. The scope the 
issues may take will not be now determined. 



BELT LINE RY. CO. v. CITY OF MONTGOMERY et al. 

(District Court, M. D. Alabaina, X. D. October 3, 1912.) 

No. 301. 

1. Steeet Railboads (§ 18*) — Grant of Fbanchi.se — Construction — ;Length 

op Teem. 

A grant of a franchise to a street railroad company to use the streets 
of a City must be in plain terms, and nothing passes except it be elearly 
stated or necessarily implied. If it is in any way anibiguous as to the 
length of the term, it is to be construed strictly against the grantee. 

[Ed. Note. — For other cases, see Street Railroads, Cent. DIg. |§ 39-^1 ; 
Dec. Dig. § 18.*] 

2. Street Eailroads (§ 18*) — Franchise — Construction of Grant — Length 

OF Tebm. 

A elty enacted an ordinance granting a franchise to certain individuals 
to construct and operate a street railroad for a term of 20 years. A 
few months later an amendatory ordinance was passed grantlng a sim- 
ilar franchise to a corporation wliich suceeeded to the rlghts of tlie indi- 
viduals and providing that ail provisions of the original ordinance not 
contained therein were repealed. This ordinance contained no provision 
as to the duration of the franchise. Subsequently a third ordinance was 
passed amendiug the second by reclting that the corporation named 
therein was the suceessor and assignée of the persons named in the 
original grant, and that it was the intention thereby to confer upon it 
ail of the rights and privilèges granted to them by the flrst ordinance. 

'For other cases see same topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Sulisequently other ordinauces were enacted from time to tirae grantlng 
adclltional privileg:es to tiie company, extendina; its franchise to other 
streets, etc., expressly subject to the terms and conditions of the flrst 
tvvo ordiuances. Ail of said ordinanees were accepted in writing by the 
grantees. JlcJd, that the limitation of the terni of the franchise to 20 
years contained in the original grant was not rejiealed by the second 
ordinance; it being at least doubtful whether such repeal was intended. 
[Ed. Note.— For other cases, see Street Railroads, Cent. Dig. §| 39-41; 
Bec. Dig. § 18.*] 

In Equity. Suit by the Belt Line Railway Company against the 
City of Montgomery. On denuirrer to bih. Demurrer sustained. 

The original hill iu tins cause was iiled ou .Tune 22, 1011, in the Circuit 
('ourt by the Belt Line Kailway Company, a cort)oration organized under the 
gênerai laws of Alaliania on December (î, ISSi), against the city of Montgomery, 
a municipal corporation, and the individuals coinposing the hoard of com- 
missioners of said city, and alleged that couiplainant, as a street railway com- 
pany, had power eonferred upon it to construct, maintain, and operate a street 
railway line in and over certain streets of the city of Montgomery and to bave 
succession iierpetually, and that in pursuance of the powers eonferred upon 
it l)y its said charter, and in pnrsuance of the rigiits and privilèges eonferred 
by the city of Montfçomery, complainant eonstructed its tracks, switches, and 
turnouts over and aloug the streets of said city, and eujoyed the privilèges eon- 
ferred by tbe said city for niany years. 

It was further alleged that jjrior to tlie incorporation of complainant, and 
on March 29, 18S0, the city of Montgomery, by an ordinance approved Mardi 
ao, 1889, granted to F. M. Billiiig and others the riglit of way over certain 
streets of said city uiion certain conditions and limitations named in the 
grant, and authoriKed them to construct, maintain, and operate a strc^t rail- 
way over and along the streets named in the ordinance. Section 2 of the or- 
dinance iiiaKing the grant provided that the authority granted to Billing and 
others should cease and détermine at the end of 20 years. It was also pro- 
vided in the ordinance that, betore the rights, privilèges, and powers granted 
by it should vest, Billing and his associâtes should beconie incorporated under 
the gênerai laws of Alabania, relatnig to street railway eompanies, and tliat 
thoreupou sucli rights and privilèges sliould vest iu the corporation to be 
formed. 

The hill further alleged that prior to the incorporation of complainant, and 
by ordinance apiiroved Octobor 4, 1889, copy of which was made au exhii)it to 
the bill, the city of ]\Iontgomery granted to the Montgomery Belt Raihvay 
Company, a corporation, its successors and assigns, as the successors and as- 
signs of Billing and associâtes, the right and privilège to construct and operate 
a street railroad in the city of Montgomery, for the transportation of freight 
and passengers, along and across certain streets tliereln named and under the 
régulations and conditions set forth. This last ordinance, the bill allèges, pur- 
ported to be ameudatory of the ordinance approved March 30, 1880; but the 
bill allèges the ordinance approved October 4, 1889. was a complète ordinance 
and a full revision of the subject-matter contained in the ordinance approved 
March ,30, 1889, and was intended to repeal said ordinance. The former ordi- 
nance contained the follovviug provision, in section 11 thereof: "That the 
Montgomery Belt Kailway Company shall consent to tliis ordinance as an 
amendinent to said ordinance of March 29, 1889, and approved March ;50, 1889, 
and accept the saine in lieu thereof." Section 13 of the said ordinance con- 
tained the following: "Be it further ordained that everything contained in 
said ordinance of March 29, 1889, aud not herein contained, is hereby expressly 
repealed." Nothing was said in the ordinance of October 4, 1889, which con- 
tained section 13, above set ont, as to the duration of the franchise. The Belt 
Raihvay Company flled its consent and acceptance of the ordinance in writing. 
(Jomitlainant allèges that the ordinance approved Slarch 30, 1889, In-cludmff the 
20-ycar limitation thcrcin, was ripeuled hy the ordinance of Octoher Ji, j8S9. 

•For other cases see same topic & § number la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Paragraphs 5 and 6 of tlie bill, respectively, inade exhibits to the bill au 
ordiimuce approved July 11, 1800, authorizing the complainant, as the succes- 
sor ot the Montgomery Belt Kaiiway, to construct aiid operate a svvitch Into 
certain property; au ordinance approved March 10, 1893, granting to com- 
plainant the rlght to construct and operate Its Une of road along and across 
certain streets therein named. for the transportatlon of frelght and passengers, 
being siibstantlally the sanie streets over which the elty of Montgouiery con- 
senled tliat it nilght construct and operate Its Une of road as shown in the 
charter, and the ordinance fixed uo perlod of tlnie durlng vvhlch complainant was 
to exercise the privilèges therein granted and provlding tliat it should not 
take ettect until the lielt Liue Uallway Company should file its cousent in 
vvritlug, which was doue. ïhe ordinance also declared complainant "the sole 
and lawful successor of the riglits theretofore (granted) by the said ordlnauce 
of September 30, 1889, which are hereiu and in the sections of sald ordinance 
other than section 1 contained." 

Paragi'aphs 7 and S of the bill make exhibits thereto ordinanees of the 
City of Moutgomery approved Deceniber 9, 1903, granting complainant tlie right 
to make certain changes in Its tracks, and the ordinance approved January 18. 
1897, empowerlug and authorizing complainant to put down and operate addi- 
tlonal main track. It was alleged in the bill that thèse ordinanees did not con- 
taln any limitation upou the right of complainant to exercise the privilèges 
and rlghts therein contained. 

An ordinance adopted by the elty couneil of Jlontgoniery on March C, 1893. 
and approved March 10, 1893, is as follows : "Whereas, heretofore, on the 30tli 
day of September, 18S9, thls couneil enacted an ordinance relative to the Mout- 
gomery Belt Railway Company and its rights to operate a railway in the cit.>- 
of Moutgomery by an amendment to a former ordinance granting such right to 
F. M. Billlng, W. F. Joseph, W. F. Vaudlver, their associâtes, successors and 
asslgns; and wliereas by the tirst section of sald ordinance, it was intended to 
.grant the sald railway company the same right to maintalu a Une of railroad 
in the streets and along the Une therein described, which had heretofore beeii 
granted to the said parties; and whereas, donlits hâve been exjiressed con- 
cerning the sufflciency of the form of said section ; and wliereas, the said 
Moutgomery Belt Railway Company lias forfeited ail right to liave any rail- 
road on Bell Street and on Tallapoosa street between Goldthwalte and tlie in- 
tersection of Tallapoosa and River streets ; Xow, tlierefore. be It ordalned b.i 
the City couneil of Montgouiery as follows. viz. : ïhat section 1 of said ordi- 
nance, adopted September 30, 1889, and approved October 4, 1889, be amended 
so as to read as follows: Section 1. Be it ordalned by the clt,y couneil of 
Moutgomery that an ordinance of the elty couneil of Jiontgomery, granting 
the right of way over the streets of the cit'y to F. M. Billlng. W. F. Jose])h. 
W. F. Vandlver, their associâtes, successors and asslgns. for the construction 
and opération of a street railway, adopted Mardi 29, 1889, aud approved 
Mardi 30, 1889, be, and tlie same is hereby, amended so as to read as follows: 
That the Belt Line Railway (îompany, a corporation chartered and incorpo- 
rated under and by virtue of the laws of the state of Alabama, its successors 
or assigns (the said railway company having beeoine and being the assigiis 
and successors of sald Billing. .loseph and Vandlver of such of the rights. 
privilèges, powers aud franchises granted to aud conferred upon said Billlng, 
.Toseph aud Vandlver. by said ordinanees of March 29. 1889. and Seiitemlier 
30. 3889, as are hereiu, and the section of said ordinance of September .'ÎO. 
1889, other than section 1 of said last-named ordinance granted), are hereby 
granted the right to construct. oi)erate and maintaln a single Une or track of 
street railway in the elty of Moutgomery for transportatlon of frelght and 
passengers, either or both, upon the following streets or parts of streets wltli 
the right to cross any of said streets or parts of streets, viz. : Beginning at 
the west side of North Perry street on Colmnbus street, thence west on Co- 
lumbus street to and across North Court street, to Tallapoosa street, thence 
along Tallapoosa street to and along River street, thence along River street 
with the right to cross Goldthwalte, Whitman. Ilanrick, Holt, Dickinson and 
Bell streets, crossing the last-named street at or near the corporation line. 
with the right to make a continuons Une. The sald Belt Line Railway Com- 
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pany, its sueeessors or asslgns, is hereby déclarée! tlie sole and lawful snccessor 
o( the rights and franchises lieretofore by the sald ordinance of September 
30, 1889, wMch are lierein and in tlie sections of said ordinance otber tlian 
section 1 contalned; and said Belt Une Kaihvay Company, Its sueeessors or 
assigna are hereby granted the rlght to exercise such of the rights, franchises, 
powers and privilèges granted to said Bllliug, Joseph and Vandiver by said 
ordlnanees of March 29, and September 30, 1889, which are herein and in the 
sections of said ordinance of September 30, 1889, other than section 1 of said 
ordinance contained, and are authorized to maintain said right according to 
the terms and provisions of this ordinance and the sections other than section 
1 of the said ordinance of September 30, 1889 ; provided that this ordinance 
shall not take effect until the consent in writlng of the Belt Line Eallway 
Company heretofore lias been filed vvith the city clerk." The complainant ac- 
cepted the provisions of this ordinance in writlng as required. 

The ninth paragraph of the bill as aniended alleged "that on the 13th day 
of Jnne, 1911, the board of conimissloners of the city of Montgomery, represent- 
iiig the city of Moutgoinery as a muuicipality having a population of more than 
25,000 and less than 50,000 people, which board is composed of W. A. Gunter, Jr., 
président, C. P. Mcintyre, W. R. Brassell, ,T. T. Letcher, and B. B. Joseph, act- 
iiig for sald city under supposed authorlty conferred upou said city and the 
said board of commlssioners by the act of the Législature of Alabama, approv- 
ed Apriie, 1911 (General Acts Alabama 1911, p. 289 et seq.), and other général 
laws passed by the Législature of Alabama conferring power upon municlpali- 
iies, adopted a résolution. * * * " 

"Whereas, an ordinance was approved March 30, 3889, granting the right of 
way over the streets of the city to F. M. Billing, W. F. Joseph, W. F. Vandiver, 
tlieir associâtes, sueeessors and assigus, for the construction and opération of 
a Street railway. And whereas, by section 2 of said ordinance it was provided 
that the authority granted by said ordinance should cease and détermine at 
the end of twenty years. And whereas, an ordinance was approved Oct. 4, 
1.8S9, to amend 'an ordinance of the city of Moutgomery' entitled 'An ordinance 
granting the rlght of way over the streets of Montgomery to F. M. Billing, 
W. F. Joseph, W. F. Vandiver, tlieir associâtes, sueeessors and assigns for the 
construction and opération of a street railway,' adopted March 29, 1889, and 
approved March 30, 1889. And whereas, by said amended ordinance the Belt 
l..ine Railway Company acquired ail the rights, powers, privilèges and fran- 
chises granted to F. M. Billing. W. F. Joseph, W. F. Vandiver. And whereas, 
iin ordinance was approved July 11, 1890, to authorize the Belt Line Railway 
Company to construct and operate a svs'itch or turnout from the main line into 
the property of J. C. Ilurter & Co. and the property known as the Alabama 
Warehouse. And whereas, said Belt Line Railway Company, as sueeessors of 
the Montgomery Belt Railway Company, acquired by said ordinance the power 
iherein given subject to ail the restrictions aud limitations of the ordinances 
approved October 4, 1889, and Mardi 30, 1889. And whereas, an ordinance was 
approved on Mardi 10, 1893, to amend section 1 of an ordinance entitled 'An 
ordinance to amend an ordinance of the city of Montgomery' entitled 'An ordi- 
nance granting the right of way over the streets of the city to F. M. Billing, 
W. F. Joseph, W. F. Vandiver, thelr associâtes, sueeessors and assigus, for the 
construction and opération of a street railway,' adopted February 30, 1889. 
and approved by the niayor October 4, 1889. And whereas, it was express!.^• 
declared that the said Belt Line Railway Company, its sueeessors and assigus, 
were the sole and lawful successou of the rights aud franchises granted by the 
said ordinances of March 29 and September 30, 1889, as are herein, aud the 
sections of said ordinance of September 30, 1889, other than section 1 of said 
last-named ordinance, and sald Belt Line Railway Company, its sueeessors 
and assigns, were granted the right to exercise the rights, franchises, powers 
and privilèges granted to said Billings, Joseph and Vandiver under said ordi- 
nances of March 29 and February 30, 1889. And whereas, an ordinance was 
approved .Tanuary 18, 1889, to be entitled 'An ordinance to coufer addltionaL 
powers and privilèges upon the Belt Line Railway Company.' And whereas, 
by section of sald ordinance it was expressly declared that such powers, so 
granted, were subject to the ternis, conditions, restrictions, limitations and 
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requirements set fortli and contained in an ordinauce adopted on, to vvit, tlie 
29th day of March, 1889, granting a right of way over the streets of the city 
to BilUng, Joseph, Vandiver, their associâtes, successors and assigns. Aud 
whereas, an ordinance was approved Deceinber 9, 1903, 'to permit the Belt Llne 
Raihvay Company to remove and change the point at which Its bulk track in- 
terseots with its main track on Tallapoosa street.' And whereas, said power 
was granted subject to ail the conditions, requirements, limitations and régu- 
lations contained in the ordinances under which the said Belt Line Railway 
Company was then operating and subject to any and ail ordinances of the city 
council of Montgomery, then in existence, or which might thereafter be adopt- 
ed, regulating the opération of railways over the streets of the city of Mont- 
gomery. And whereas, an ordinance was approved December 24, 1903, grant- 
ing to the Belt Line Kailway Company permission to change the location of a 
'cross-over' track, the same Connecting with main line tracks Nos. 1 and 2 in 
Tallapoosa street in the city of Montgomery, Ala. And whereas, such power 
was granted subject to ail the conditions, requirements, limitations and régula- 
tions contained in the ordinances of the city of Montgomery, then in existence, 
or which might thereafter be adopted regulating the opération of railways over 
the streets of Montgomery : Now therefore, it Is hereby declared by the board 
of commlssioners of the city of Montgomery, actlng for said city of Mont- 
gomery, that the franchise granted to the said Belt Line Railway Company 
expired on March 30, 1909, and that said Belt Line Railway Company hâve, 
slnce that date, been using the streets of the dty of Montgomery wlthout any 
authority therefor. Therefore be it resolved by the board of commlssioners of 
the city of Montgomery, that the said Belt Line Railway Company be, and are 
hereby, ordered to cease the further opération of said Belt Railway Company 
and to remove from the streets of the city of Montgomery ail Its tracks and 
property of every description, within ten days from the passage of this reso- 
lution. Be it further resolved, that the président of the board of commlssion- 
ers of the city of Montgomery be, and he is hereby. authorized and empowered 
to see to the enforcement of this resolution and to use the engineering and 
police departnients of said city, for such purpose whenever, in his opinion, it 
is necessary to do so." 

The tenth paragraph of the bill as amended is as follows : "Orator further 
shows unto your honor that the adoption of the resolution of June 13, 1911, 
just above referred to, was an attempt on the part of the city of Montgomery 
and of the board of commlssioners of the said city to impair the obligation of 
the contract which for many years had existed between the city of Montgomery 
and your orators ; and that said resolution is violative of section 10, art. 1. 
of the Constitution of the United States, which provides that 'no state shall 
pass a law impairing the obligation of contracts,' and also violâtes the four- 
teenth amendment of the Constitution of the United States, in that said res- 
olution purports and attempts to deprive complainant of its property and its 
property rights wlthout due process of law. Complainant further avers that 
the said resolution is void and inefCective in that it dénies to complainant the 
(Xiual protection of the laws as guaranteed to it by the fourteenth amendment 
iif the Constitution of the United States. Orator further shows that it ex- 
pended large sums of money under the rights and privilèges granted to it by 
the city of Montgomery, in the construction of its tracks, along, upon and 
across the streets of said city, and under the contract between your orator and 
said city ; that the rights and privilèges granted by the city of Montgomery 
were and are valuable ; and that the exercise of those rights and privilèges 
are essential to the performance by your orator of those functions, privilèges. 
and rights conferred upon it by its charter ; and that if the threats contained 
in the resolution of June 13, 1911, are permitted to be executed, that the dam- 
age to orator will be irréparable. Orator avers that it is not true, as declared 
in said resolution, that the privilèges and franchises granted to it by the city 
of Montgomery hâve expired, but, on the contrary, orator avers the fact to be 
that under the ordinances and acceptances of same, herein set f orth and made 
exhibits to the blU, your orator's right to exercise the privilèges and franchises 
conferred upon it by the city of Montgomery is perpétuai. Orator further 
avers that unless restrained the threats contained in said resolution will be 
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enforced immediately upon the expiration of the timc unmed in said ordinance 
and in the mauner therein provided for, and tlie traelvs and property of your 
orator will l)e forcibly removed froni tlie streets of the said city of Mout- 
gomery, resulting thereby in the impalmient or destruction of the contractu- 
al rlghts and obligations lieretofore created by tlie ordinanees of the said city 
and the aeceptance of the sanie by your orator and by the Montgoniery Belt 
Kailway Company, its predecessor ; also resulting In the taldng of your ora- 
tor's property wltliout due process of law or in the déniai to it of tlie eiiual 
protection of the laws guaranteed to it by the fourteenth amendment of tlie 
Constitution of the United States ; and that the matter in controversy exceeds, 
exclusive of interest and costs, the sum or value of Sf5,000." 

Tlie bill prayed a temporary restraining order enjoining and restraining 
the respondents, thelr agents or servants, from putting into effect the résolu- 
tion of .Tune 13, 1011 (vvhich vv-as grauted upon the exécution of bond by com- 
plainant), and that upon final hearing a decree he made deelaring complain- 
ant's rights and jirivileges over the streets of Montgoniery to be perpétuai, and 
perpetually enjoining and restraining the said respondents from putting into 
effect the resolution complained of, or otherwise iuterfering with the property 
<>f couiplainaiit aiul for gênerai relief. 

Respondents filed motions to dissolve the temporary restraining order and to 
disniiss the bill upon the follovs'ing grounds: "First, for tliat there Is no 
ciiuity in said bill. Second, for that liy the allégations of said bill it is sliowii 
that the franchise granted to the coniplainaiit by the city of Montgoniery ex- 
jiired on, to wit, the ;îOth day of Mardi, 1900." Later the bill was demurred to 
on the saine grounds. The deniurrers having been sustained, and couiiilain- 
aiit deelining to aineiid or plead over, the bill was dismissed. 

John R. Tyson, of Montgoniery, Ala. (Steiner, Crum & Weil, of 
Montgoniery, and W. E. Kay, of Jacksonville, Fia., on the brief), for 
complainant. 

John V. Smith, City Atty., of Montgoniery, Ala. (Wm. A. Gunter, 
of Montgoniery, Ala., on the brief), for respondents. 

JONES, District Judge (after stating the facts as above). The real 
issue is whether or not the limitation of the franchise to 20 years, in 
the original ordinance adopted March 29, 1889, was repealed by sub- 
séquent ordinanees. Respondents admit, if that ordinance has been 
repealed, complainant is entitled to the relief prayed in the bill. 

[1] In Blair v. City of Chicago, 201 U. S. 400, 26 Sup. Ct. 427, 50 
L- Ed. 801, it is held that one asserting private rights in public prop- 
erty under grants of franchises niust show that they hâve been con- 
f erred in plain ternis ; for notliing passes by a grant except it be 
clearly stated or necessarily implied. Législative grants of franchises 
which are in any way ambiguous, as to whether granted for a longer 
or shorter period, are to be construed strictly against the grantee. 

In Cleveland Electric Railway v. Cleveland, 204 U. S. 129, 27 Sup. 
Ct. 207, 51 L. Ed. 399, it is said: 

"The rules of construction which liave been adopted by the courts in cases 
«f public grants" (of the use of the streets) "by the authorlties of clties are 
'if long standing. It has been lield that such grants should be in plain lan- 
gnage, that they should be certain and deflnite in tlieir nature, and should 
<!ontain no anibiguity in their ternis. The législative mlnd must be dlstinctly 
inipressed with the une<piivocal forni of expression coiitained in the grant 'lu 
order that the privilèges may be intentionally granted or purposely withheld. 
It is matter of eonimon linowledge that grants of this character are usually 
prepared by those interested in theni, and subniitted to the Législatures with a 
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View to obtain from such bodies the most libéral grant of privilèges whlch 
they are wllling to glve.' " 

In Pennsylvania Raiîroad Co. v. Canal Commissioners, 21 Pa. 9, it 
is said: 

'The rule of construction in cases of this description Is this: That any 
Binbigulty In the ternis of the grant must operate against the corporation, and 
in favor of the public. * * • If, ou a fair readlng of the Instrument, rea- 
sonable doubt arlses as to the interprétation to be given to it, those doubts are 
to be solved in favor of the state; and, where it is susceptible of two mean- 
ings, the one restrictlng and the other extending the powers of the corporation, 
that construction is to be adopted vfhich vcorks the least harm to the state." 

In SHdell v. Grandjean, 111 U. S. 412, 4 Sup. Ct. 475, 28 L. Ed. 
321, this is declared a wise doctrine: 

"It serves to defeat any purpose concealed by the sklllful use of terms to 
accomplish something not apparent on the face of the act, and thus sanctions 
only open dealings wlth législative bodies." 

The same doctrine is upheld in numerous other authorities. See 
Louisville Trust Co. v. City of Cincinnati, 76 Fed. 296, 22 C. C. A. 
334. 

[2] After a careful considération of the ordinances passed subse- 
quently to the original grant, which was for a limited period only, and 
the wording of the ordinances, which it is insisted repeal the limita- 
tion in the original grant, bearing in mind that such a resuit if in- 
tended could hâve been better accomplished by a fevs^ simple, direct 
words, obviating the necessity for the elaborate circumlocution em- 
ployed, and the reasons given in the preambles of the several ordi- 
nances why further législation regarding the original grant was neces- 
sary, I am doubtful, to say the very least of it, whether those who 
voted for the subséquent ordinances were put on notice, by the lan- 
guage employed, of any lurking intent in the subséquent législation to 
repeal the limitation contained in the original grant, or intended, or 
desired by voting for the subséquent ordinances, to effect a grant of 
the franchise beyond the term fixed in the original ordinance, or that 
the subséquent ordinances had that efïect. Under ail the authorities, 
under such circumstances, the doubt must be resolved in favor of the 
city, and I must hold that the resolution directing the complainant to 
remove its tracks and cease the use of the streets is a proper exercise 
of authority by the commission and that complainant bas no right 
to complain of its enforcement. 

There must be a decree discharging the temporary restraining order, 
denying a preliminary injunction, and dismissing the bill. If the com- 
plainant desires to appeal, it may hâve a supersedeas upon giving 
bond in a sum to be agreed upon by counsel or fixed by the court. 
Counsel may prépare and présent a decree in conformity with this 
opinion. 

201 F.— 2T 
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PENNSYLVAKIA STEEL CO. et al. v. NEW YOKK CITY RY. CO. et al. 

(District Court, S. D. New York. Deeember 18, 1912.) 

Eq. Nos. 2—9, 2—33, 2—149, 3— 37. 

Steebt Raii.roaDs <§ 58*) — Insoivenct and Reckivebs — Distribution- of 
ASSETS — LesSOR and I/ESSEE Companies. 

Décrétai orders settled for the apportionment and distribution of tli(> 
fund realized from the settlement of two suits by the reeeivers of the 
New York Gity Kailway Company as between them and the reeeivers of 
the Metropolitan Street Railway Company. 

[Ed. Note.^For other cases, see Street Railroads, Cent. Dig. § 135 ; 
Dec. Dlg. § 58.*] 

In Equity. Suits by the Pennsylvania Steel Company and another 
against the New York City Railway Company and another, by the 
Farmers' Loan & Trust Company against the MetropoHtan Street Rail- 
way Company and others, by the Guaranty Trust Company of New 
York against the Metropolitan Street Railway Company and others, 
and one other cause. On applications for settlement of décrétai or- 
ders. 

For prior opinions, see 196 Fed. 661, and 198 Fed. 778. 

Théo. W. Morris and Matthew C. Fleming, both of New York City, 
for City receiver. 

A. H. Masten and Wm. M. Chadbourne, both of New York City, 
for Metropolitan receiver. 

James Byrne, of New York City, for Pennsylvania Steel Co. 

Brainard Toiles, of New York City, for Guaranty Trust Co. 

Bronson Winthrop, of New York City, for Farmers' Loan & 
Trust Co. 

Richard R. Rogers, of New York City, for New York Railways Co. 

Benj. S. Catchings, of New York City, for tort creditors. 

LACOMBE, Circuit Judge. The first application is in the proceed- 
ing, which has been designated, "Apportionment Proceeding." That 
proceeding is concerned with the apportionment between the Metro- 
poHtan and the City Company of the proceeds of the two litigations 
prosecuted by the receiver of the City Company. The application is 
for the entry of decree upon the mandate of the Circuit Court of Ap- 
peals. See 198 Fed. 778. That mandate was not spécifie in form. It 
directed this court to enter a decree in conformity with the views ex- 
pressed in the opinion of the appellate court. Upon the argument there 
appeared to be a great diversity of opinion as to precisely what lan- 
guage would correctly express that opinion. When, however, the 
opinion is studied in connection with other opinions of the same tribu- 
nal delivered at the same time, it is thought that the proper disposition 
of the pending application is not obscure. The décrétai order which 
was appealed from was in the form of answers to three separate ques- 
tions. Thèse questions and answers are set forth in full in the opin- 
ion of the Court of Appeals, 

•Fer other cases see same toplc & S nvmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 



PENNSTLVANIA STEEL CO. V. NEW YOBK CrTY ET. CO. 419 

The first question asked in what proportion the proceeds of the 
settlement should be apportioned. The answer to that question, as 
stated by the circuit court, was approved. 

The second question asked to what part of such proceeds the Metro- 
poHtan Company or its receivers were entitled; or, to state it differ- 
ently, whether the City Railway receiver, now the custodian of the 
fund, is entitled to deduct any, and, if so, what, sums from the dis- 
tributive share of the MetropoHtan. The trial court held that there 
should be four classes of déduction, as follows : (1) A certain spécifie 
sum of money amounting to $234,483.81. (2) A sum representing ex- 
penditures made by the City Company upon the Twenty-Third Street 
loop and the First Avenue line, and ail such other expenditures made 
and obligations incurred by the City Company prior to the appoint- 
ment of receivers on September 24, 1907, for purposes described in 
article 15 of the lease of February 14, 1902, an accounting to be had 
to ascertain the amount of such expenditures. (3) A sum representing 
expenditures and obligations of a similar character (viz., for purposes 
described in said article 15) made by receivers of the City Company 
after their appointment down to the time when the lease should "be 
deemed to bave been no longer in eiïect." (4) In the event of the 
Court of Appeals holding that the lease became inoperative on October 
1, 1907, a sum representing the amount of ail money and the value 
of ail property belonging to the City Company which came into posses- 
sion of the receivers of the Metropolitan, or for which the estate of 
the Metropolitan Company may be held accountable to the estate of the 
City Company. 

In the mémorandum which was filed April 8, 1912, when this dé- 
crétai order was made ([D. C] 196 Fed. 661), it was said: 

"By reason of the circuiustance that the ruiiiierous questions aiisingunder 
thèse receiverships came np for détermination iu separate proceediugs, incon- 
sistenees sometimes appear * * * j^ tjjç» doliverances of tlie court. For 
example, in this proeeeding no attention is paid to the question when the lease 
terminated. ïhe opinion proceeds on the assuniption that capital disburse- 
ments made by receivers after October 1, 1007, were made by tliem as City 
Company receivers with City Company money. That assunqition is apparently 
inconsistent with the opinion heretofore expressed that after that date the 
receivers were not operating the road under the lease. Until the court of 
Appeals flnally décides the one question, there can be no final décision of the 
other. If this court's décision as to the lease be sustained, tben there will 
be no disbursements by receivers subse(pient to October Ist to be deducted 
from the iletropolitan's distributlve share. In the place of such déduction, 
however, the New York City receiver would hâve a good claim against Metro- 
politan's distributlve sliare for any money or property of its owii which was 
used by Metropolitan receivers subséquent to October Ist." 

The Court of Appeals in its opinion approved this answer to ques- 
tion 2, "except that subdivisions 3 and 4 are to be reserved for dis- 
position in future proceedings." It will be observed that the matters 
treated of in thèse subdivisions could not be made definite and cer- 
tain until it was finally determined on what date the lease of Febru- 
ary 14, 1902, and the obligations created thereby ceased to be a factor 
in determining the incidence of expenditures for opération, mainte- 
nance, repair, and betterment of the property. At the time the décrétai 
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order was entered that date was uncertain. The master held it was 
September 24, 1907. The writer, sitting at circuit, held it was October 
1, 1907. Various interests contended strenuously that it was August 
1, 1908. At the time the opinion of the Court of Appeals was filed 
that question had not been finally determined. Presumably the mem- 
bers of that court had already agreed as to what they would décide 
in the proceeding, called inartificially the "termination of the lease pro- 
ceeding," possibly they had concurred in the opinion to be handed 
down in that proceeding, but the dispute as to date would not be finally 
determined until the mandate in that proceeding was signed, and the 
décision not modified on rehearing or certiorari. 

Since then, however, that question has been finally determined. It 
is now settled that the date was September 24, 1907, and the opinion 
which sets forth the reasons for that conclusion is so clear and spé- 
cifie as to the rights and obligations of the parties that it would seem 
nothing further is needed to dispose of the two subdivisions which 
were reserved for future proceedings. The Court of Appeals says: 

"The expenditures during the dual receivershlp (Seiitember 24, 1907, to Au- 
gust 1, 1908) were for the préservation and improvemcnt of the Metropolitan 
property, and every équitable considération requires that they should be borne 
by the Metropolitan, and not by the City, interests." 

If there be enough now settled to dispose of thèse two subdivisions, 
it would certainly seem that this should now be done, so that some 
progress can be made towards distribution, rather than to initiale new 
proceedings to présent again the same questions which were presented 
in the décrétai order appealed from. 

The receivership during the period in question is called "dual" be- 
cause the same individuals were receivers of both roads; but, so far 
as rights and obligations and action taken by receivers are concerned, 
the situation is the same as if there had been one set of receivers for 
one road and another set for the other one, ail working together to 
see to it that the interests of the public should not sufl^er, while those 
of each road should be faithfully looked after. This was the theory 
of the situation adopted by the Circuit Court early in the proceeding, 
that the System should be run somehow, and the burden of doing so 
be settled afterwards, as a "mère matter of bookkeeping." There is 
nothing in the opinion of the Court of Appeals to indicate that this 
theory was a mistaken one. The logical application of this theory 
clarifies the situation. There were expenditures by receivers after 
September 24, 1907, for opération, for rentals and similar obligations, 
for maintenance, repairs, and improvements. Property of the City 
road was used for thèse expenditures. The simples! illustration is 
found in the cash on hand, about $600,000 which belonged to the City 
Company and which was thus expended. Such expenditures were, as 
the Court of Appeals has held, for the préservation and improvement 
of the Metropolitan property, and to be borne by it, not by the City 
interests. What would hâve been the course of proceeding if there 
had been separate receivers? The Metropolitan receivers, needing 
$600,000 in cash instantly available, vi-ould hâve applied to New York 
receivers to advance it, just as they might hâve applied to any lender 
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of inoney to advance it on receiver's certificates. The City receivers, 
knowing thèse expenditures should be borne by the Metropolitan and 
that corpus of the property was sufficient to make the loan a safe one, 
advanced the $600,000, feeling assured that, when the accounting 
came, the advance would be restored. In reahty, therefore, the ex- 
penditure of the $600,000 was an expenditure of Metropohtan re- 
ceivers with money of their own, which they had obtained from their 
associâtes the City receivers. It is not perceived that the circumstance 
tliat the same persons were receivers of both roads opérâtes in any 
way to the préjudice of such accounting. In tliis view of the situation 
subdivision 3 of the original décrétai order should be expunged. The 
City receiver is not entitled to deduct anything from the Metropolitan 
distributive share for expenditures or obligations made or incurred 
by the City receivers for purposes of article 15 subséquent to Sep- 
tember 24, 1907, because the City receivers never made any such ex- 
penditures. 

As to subdivision 4, it is now settled that the lease ceased to be a 
factor in determining the incidence of expenditures on or about the 
property on the very day receivers were appointed, September 24, 
1907 ; that from that tirne on ail such expenditures were to be borne 
by Metropolitan, not by City, interests. This being determined, there 
seems to be no reason why the point reserved as to this subdivision 
should not now be determined. It is not disputed that money and 
property of the City Company were after that date turned over by its 
receivers to Metropolitan receivers, and used by the latter for Met- 
ropolitan purposes. The amount of such money and property can, of 
course, be determined only by an accounting; but it seems so clear 
that such money and property was not a gift, but a loan to receivers, 
that no force is found in the suggestion that the amount of such loan 
should not be included among the items of déduction from Metropol- 
itan's distributive share before such share is turned over by its cus- 
todian, the présent receiver of the City Company. This loan is made 
up of various classes of property. There was cash in the safe, in 
banks, and trust companies; there were bills receivable the proceeds of 
which were taken by Metropolitan receivers; there were possibly some 
tools not in use as a ]jart of the equipment; there were materials and 
supplies of many différent sorts; finally, there were crédits of a pe- 
culiar sort. Wben receivers' certificates were issued and sold, they 
were made a lien, not only on the property of the Metropolitan, but 
also of the City Company. This was donc by direction of the Court 
of Appeals, probably to make the security attractive to the purchaser. 
That court reserved the question as tO' who should ultimately respond 
for them. In this connection référence may be made to opinion of 
this court filed November 12, 1912. Had it been known at the time 
that ail expenditures after September 24, 1907, were to be borne by 
Metropolitan, not by City, interests, this presumably would not hâve 
been done. But it bas been done and cannot be undone. The lien 
which the purchaser of those certificates bas cannot be destroyed or 
impaired. It is understood that thèse certificates bave been renewecl, 
and are not yet paid. If they be not redeemed, the holders will en- 
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force payment as they most conveniently can. If liquid assets of the 
City Company are available, the holders may, for aught any one can 
now tell, enforce the lien against them. If the City property is thus 
made to pay thèse certificates, or any part of them, the proceeds of 
such certificates being used for expenditures which should hâve been 
borne by Metropolitan and not by City interests "every équitable con- 
sidération," to use the language of the" Court of Appeals, requires that 
the City Company should be reimbursed for its property, thus appro- 
priated to meet obligations of the Metropolitan receivers. No good 
reason appears why such reimbursement should not be made ont of 
the distributive share of the Metropolitan now in the hands of the 
City receiver. 

It has been suggested that the Court of Appeals has held that the 
Metropolitan's share of the fund should be treated as assets for the 
benefit of gênerai creditors. It is thought that this proposition in no 
wa}' interfères with the présent application, or with the City receiver's 
right to payment of the money and property loaned to the Metro- 
politan receivers. If, when the latter receivers are accounting with 
the différent Metropolitan interests, it should be held that such repay- 
ment ought to bave been made by them out of some other fund (such 
as the $12,000,000 cash proceeds of sale), they will no doubt then be 
required to take out of that fund sufficient to replenish this one. No 
opinion is expressed on such question because it does not arise on 
this application, 

Thèse views may be expressed by amending the decree on mandate 
now proposed by counsel for the City Company as follows : 

1. By striking out everything from the words '"(3) the receiver of 
the City Company" on page 6 to and including the words, "to reim- 
bursement or to hâve deducted," being the concluding words of the 
first paragraph on page 7. 

2. By substituting for the part thus struck out the following: 

"(o) The receiver of the New York City Ralhvay Company is also eutitleii 
to reimbursement for ail money and property belonging to the City Com- 
pany, which came Into the possession of the receivers of the Metropolitan 
Company on or subséquent to Septeuiber 24, 1907, and for ail money and 
property of the City Company which may hâve been or may liereafter be 
paid out to redeem any of the receiver's certllicate.s sold under the order ot 
June 2, 1SW8, or issued in renewal of snch certificates." 

In the opinion of the Court of Appeals in this proceeding, the en- 
tire answer to question 3 in the original décrétai order was approved, 
with the proviso that the déductions mentioned in said answer should 
be those contained in subdivisions 1 and 2 of question 2. The pro- 
posed order on mandate provides that the share of the notes appor- 
tioned to the equity suit are hereby allowed as a claim against the 
Metropolitan estate. This subject apparently is not discussed in the 
opinion of the Court of Ai)peals. A less positive form of words 
should be used. 

The proposed decree on mandate should therefore be amended as 
follows : 
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3. By striking out the small paragraph in quotation marks on page 
7 and substituting the f ollowing : 

''The déductions nientioued in tliis answer are tliose enumerated In sub- 
divisions 1 and 2 of question 2. Nothing herein contained sliall be held to 
in-ejudife an application of the receiver of the City Company to hâve the 
share of the notes apportioned to the equity suit allowed as a claim against 
the estate of the Metropolitan Company." 

Nothing was said in the original décrétai order about distribution of 
accretions of interest on the fund of $5,500,000. To avoid ail uncer- 
tainty, there should be inserted in the proposed order the f ollowing: 

4. On page 7 immediately before the words, "II. That such decree 
as so modified," insert the f ollowing: 

"In case tlie accretions of interest upon the fund of $5,500,000 shall exceed 
the amount of ail disbursements, counsel fées and other expenses referred 
to in subdivision (b) of tlie answer to Question 1, such surplus accretions shall 
be distributed in the same proportion as the principal sum upon which they 
shall hâve accrued." 

Counsel for the City receiver may prépare a new order amended 
as above indicated, and give notice of the settlement thereof, so that, 
if anything has been overlooked in this mémorandum, it may be con- 
sidered. 

Pétition to Sell Certain Property. 

When the writ of error was sued out to review the judgment in 
the action at law which was subsequently included in the settlement, 
whose proceeds are the subject of this proceeding, certain items of 
property were deposited as security to stay exécution. It has been 
held that thèse should be applied pro tanto to the satisfaction and pay- 
ment of the judgment in the action at law before apportionment is 
made. In order to do this, it is necessary that they be sold by the 
présent receiver of the City Company, who is now the custodian of 
the whole fund. The Metropolitan receiver now asks that such sale 
be ordered, enumerating ail the items in his pétition. 

In opposition to this application counsel for the City receiver calls 
attention to the f ollowing f acts : 

(1) The note of the Third Avenue Railway Company, dated Febru- 
ary 21, 1907, for $107,100, has been surrendered to that company pur- 
suant to the terms of a settlement approved by this court December 
28, 1911. 

(2) The note of the New York City Railway Company, dated April 
1, 1907, for $5,000,000, to the order of the Metropolitan Securities 
Company, was satisfied and discharged as part of the settlement of 
July 8, 1910. 

(3) The 130,000 shares of the capital stock of New York City Rail- 
way Company is to be held and accounted for by the receiver of 
City Company under the stipulation made in this proceeding with réf- 
érence thereto. 

Thèse items, therefore, will not be included in the sale. An order 
for the sale of the other items, with sufficient provisions for notice may 
be submitted. 
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Accountings in This Proceeding. 

Upon motion of Metropolitan receiver the spécial master will be 
instructed to take testimony and report as to the amount of disburse- 
ments, counsel fées, and otlier expenses in connection with the prose- 
cution and settlement of the claims involved in the action at law and 
in the suit in equity, in conforniity with the provisions of the decree 
to be entered on the mandate in this proceeding — subdivision (b) of the 
answer to Question 1. The spécial master is further instructed to take 
testimony and report as to ail expenditures of the sort described in 
subdivision 2 of the answer to Question 2, as stated in the decree to 
be entered on the mandate in this proceeding. 

Accounting for City Property Used Subséquent to Appointment of 

Receivers. 

The City receiver has applied for an order instructing the spécial 
master to take testimony and report as to the amount of cash and 
Personal property of the City Company wliich was taken by receivers 
on September 24, 1907, and used for Metropolitan purposes. This is 
the cash and property heretofore referred to in this opinion. Such an 
order may be prepared and submitted. It should be broad enough to 
include any counterclaims and ofïsets which Metropolitan receiver may 
présent. 

Thèse several orders will be settled on notice. 



THK VIKING. 

THE ROBERT DONALDSON. 

(District Court, E. D. Virginia. Xovember 27, 1912.) 

1. Collision (§ 95*) — Anoiiored Stbamship and Tow — Fault of Tug and 

Tow. 

A collision in Ilampton Roïuls In the daytlnie lietween an anchored 
steanislùi) and a barge in tow hcld to hâve been due to the fault of the 
tug and tow — the former belng in fault for not passing the steaniship 
on the otlier side, as was custoniary, her action involving risk of colli- 
sion because of the length of the towing hawser and set of the tide ; and 
the latter for not being properly nianned and in conséquence falliiig to 
clear the steamsliip, as she might hâve done by proper navigation. 

[Ed. Note.— For other cases, see Collision, Cent. Big. §§ 200-202; Dec. 
Dig. § 95.*] 

2. Collision (§ 71*) — SniP at Anchob. 

In a collision between a barge, In tow of a tug. and a sbip at anchor, 
barge hcld in fault, as well as tug, because of failiu-e to liave efficient 
loolcout, in addition to master at wheel, on the barge. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 
§ 71.* 

Collision with or between towing vessels and vessels in tow, see note 
to The .Tohn Englis, 100 C. C. A. 581.] 

In Admiralty. Suit for collision by John Brown, master of the 
steamship Bangor, against the steam tug Viking and the barge Robert 
Donaldson. On final hearing. Decree against both the tug and barge. 

•For other cases see same topic & § nu.vibeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hughes. Little & Seawell, of Norfolk, Va., for libelant. 
W. H. White. Jr.. of Norfolk. Va., for the Viking. 
John W. Oast, Jr., of Norfolk, Va., and AV. M. Harris, of Philadel- 
phia, Pa., for the Robert Donaldson. 

WADDILL, District Judge. This case grows out of a collision that 
occurred in Hampton Roads, on the 20th day of February, 1912, be- 
tween the British steamship Bangor, and the barge Robert Donaldson, 
in tow of the steam tug Viking. The libel is filed by the Bangor's 
master against the tug and barge, and the master of the barge has also 
filed an intervening pétition and libel against the tug. 

The Bangor, light, an ocean-going steamer of 2,201 net tons bur- 
den, 330.6 feet in length, 43.2 feet in breadth, and 21.6 feet draft, was 
and had been anchored at the quarantine station on the western side 
of the main channel, about three-quarters of a mile to the southward 
and westward of the hospital ship Jamestown, stationed near Old 
Point Comfort, Va. On the day in question the Viking, a combined 
freight and tug boat, of about 145 tons gross, 110.1 feet in length, 21.5 
feet in breadth, and 7.3 feet draft, was towing the Robert Donaldson, a 
barge of 185 feet in length, 23.10 feet in breadth, and 13.6 feet draft, 
389 gross tons, and 378 net tonnage, about one-half capacity loaded, 
bound to Philadelphia by the bay and inland route, intending to stop 
in the Poquossin river, with a view of completing its cargo. The day 
was clear, and weather fair, with little or no wind; a strong ebb tide 
running. 

The tug, in going out of Hampton Roads, attempted to pass around 
the bow of the Bangor, the ship at the time heading up the channel 
and to the southward and westward, and cleared the same variously 
estimated at f rom 60 to 300 feet, and the barge collided with the Ban- 
gor; the starboard bow of the barge coming into collision with the 
port bow of the ship, causing serious injury to both vessels. The 
barge, at the time, was being towed on a hawser claimed by the libel- 
ant to be 500 feet long, and admitted by respondents to be 360 feet, 
and the tug was making about AYo. miles an hour. 

The assignments of fault by the libelant against the tug and barge 
are many in number, and on the part of the latter vessels, the assign- 
ments are in large measure of fault one against the other; and in 
turn they assign against the Bangor that she was anchored in an im- 
proper place, was without a proper lookout, and at the time of the 
collision should hâve played out more chain, with a view of preventing 
the accident. The court will not attempt to enter into a gênerai dis- 
cussion of the various assignments of fault, but merely pass upon 
those material to be determined, and bearing directly upon the colli- 
sion, considering them against the ship, the tug, and the barge, in the 
order mentioned. 

First. The faults alleged against the Bangor are entirely without 
merit. She was anchored in a recognized anchorage ground in Hamp- 
ton Roads, with ample room on both sides of her for the tug and tow 
to hâve passed, and with a great space to the eastward and southward 



42C 201 FEDERAL REPORTER 

side of her, which was the regular fairway over wliich shipping gen- 
erally passée! at the time, and during the 17 days she had been at 
anchor ; and there were no spécial conditions making it impractical for 
the tug and tow to hâve taken the course adopted by other vessels at 
this time, nor for their not passing in safety on the contrary course, 
on the opposite side of the vessel, if it saw proper to adopt the same. 
It is true the tug insists that it took the course it did because of the 
existence of other shipping in the fairway. This, however, is not 
supported by the testimony ; and in no event does it account for the 
failure to properly navigate on the western side of the Bangor, where 
there was ample room as before stated. 

The criticism respecting the lack of a lookout by the Bangor is 
equally without merit, certainly so far as this collision is concerned, as 
there is no pretense but that the ship was seen, and its position known, 
several miles away, and there was nothing that a lookout could hâve 
done to avoid the collision. The suggestion that the ship was in f ault 
for faiHng to play out more chain before the colHsion, is also without 
merit; and in any event, if in default in this respect, it would hâve 
been error in extremis, for which she would not be liable. 

[ 1 ] Secondly. The claim of the A''iking, that the collision was brought 
about by the barge's taking a sudden sheer to starboard as the tug 
passed the bow of the Bangor, thereby bringing about the accident, is 
not supported by the testimony, and in any event it would not serve 
to relieve the tug, since it was charged with the obligation, not only 
to avoid the collision, but the risk of collision, either by itself or the 
tow. The faults on the part of the tug are clear and palpable, arising 
as well from attempting to pass unnecessarily to the westward of the 
Bangor, instead of the southward and eastward, as other shipping did. 
as from its failure to so direct its movements as to prevent either 
itself or its tow from fouling the anchor chain of the ship, or coming 
in too close proximity thereto. Under the circumstances, with ample 
room on either side, and no conditions arising from the weather or 
otherwise, it clearly should not bave attempted to graze by her, and 
it should hâve taken into account any possible déviations in course 
that its tow might suddenly make, including the possibility of its fail- 
ure to follow closely in the wake of the tug, and e.specially was it 
charged with knowledge of the fact that the tide at the time was run- 
ing strongly ebb, which would tend to drive a large barge, of the 
character of the Donaldson, into the anchored ship. 

[2] Thirdly. Considering the responsibility of the barge for the col- 
lision, we are confronted with a more difficult question, as she was in 
tow of a tug that in large measure controlled her movements. The 
ship's contentions are that the barge was, among other things, at fault 
in not being properly manned, in permitting the tug to bring her into 
dangerous proximity with a vessel at anchor, in failing to follow the 
course of the tug, in not letting gO' her towline in time to avoid the 
collision, and in being towed by a tug incapable of properly controlUng 
the barge's movements. 

While ail of the above euumerated faults against the barge may 
not be said to be fully established by the testimon)', the conclusion of 
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the court is that it îs quite manifest that the barge was not sufficiently 
manned for the voyage in question, and that her failure in this re- 
spect contributed directly to the cause of the disaster. The master of 
the barge, in his efforts to control the wheel and at the same time per- 
form the duty of lookout and deckhand, taking into account the 
barge's length, utterly failed to perform either service in the manner 
that good seamanship required, and that was necessary to be rendered, 
looking to the avoidance of the colHsion. The imminent danger of 
the collision was apparent to those on the barge a sufficiently long 
time in advance of the happening of the event to hâve made the serv- 
ices of both a lookout in the bow of the barge and a wheelsman at 
the helm essential. Had the barge promptly cast its hawser ofï, upon 
the tug's course being apparent, and put its wheel hard aport, the col- 
lision would almost certainly hâve been avoided, and in any event it 
would hâve so lightened the blow thereof as to make the same of small 
conséquence. The barge's master did perhaps what he believed to 
be best in the emergency in which he was placed ; but he was large- 
ly powerless to do anything by himself , with the strong ebb tide then 
prevailing. He put his wheel hard astarboard, placing it in a becket, 
and rushed to the forward part of his barge, and threw the hawser 
ofï, but too late to accomplish anything — in fact, he admits that the 
hawser was thrown ofï just as the crash came. Moreover, the prés- 
ence of a proper lookout would in every probability hâve earlier 
warned the master at the wheel of the dangers likely to ensue f rom the 
tug's course. 

The barge's master says that he supposed the tug would pass on 
the port side of the ship, until within something less than 300 feet 
away, ^yhen he observed his change of course. This statement, how- 
ever, is not supported by the testimony, as the barge was on a hawser 
of 360 feet, and probably longer, and the tug's purpose to cross the 
bow of the anchored ship, and the danger of such an experiment to 
the tow, must hâve been évident several minutes before the colHsion. 
To make successful such a maneuver on the part of the tug required 
the constant attention of those on the barge to avoid the latter's collid- 
ing with the ship, and this duty could not hâve been performed by 
only one person upon a barge of this size. 

The barge, at the time of the collision, was under charter by the 
owner of the Viking, and there is considérable évidence to support 
the charge on the part of the ship that the Viking was incapable of 
handling properly the tow; but that question need not be determined 
positiveïy, in arriving at a conclusion in this case, as it is évident that 
the barge was in fault in the two respects mentioned — that is to say, 
in not being properly manned, and as a conséquence in f ailing to fully 
perform its duties at the time of the collision. 

From what bas been said, it follows that the Bangor was without 
fault, and that the collision was caused by the joint négligence of the 
tug and the barge, for which they are each liable, and a decree will 
be entered so ascertaining, and at the same time dismissing the inter- 
vening pétition and libel filed on behalf of the barge. 
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THE KTRNWOOD. 
(District Court, E. D. Virginia. November 2T, 1912.) 

Collision (§ 9-5*) — Tow ani> Overtakixg Steamer — Pai;lt oit Steamer. 

A collision in tlie daytlme, in l'uir weather. to the south of the luiddle 
of the channel in lîampton Roads, betweeu an outgoing steamship aud 
the last of two barges in a tow which slie was overtakiiig, hcl<1 due solely 
to the fanlt of the steamship for attomptlug to pass to the .starboard of 
the tow, ,so close as to iuvolve risk of collision, without having received 
assent to her signal, and when a scboouer ahead, whieh had gone to tlie 
starboard, had tacked and was heading across the course of the tug a 
short distance ahead, making it proper and uecessary for the latter to 
change her course soniewhat to starboard to pass under the schooner's 
stern. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.* 

Collision with or between towing vessels aud vessels in tow, see note 
to The John Englis, 100 C, C. A. 581.] 

In Admiralty. Suit for collision by George F. Howland, master 
of the barge Florida, against the steamship Kirnwood, with the tug 
Coastwise impleaded. Decree for libelant against the Kirnwood. 

Hughes & Vandeventer, of Korfolk, Va., and Edward E. Blodgett, 
of Boston, Mass., for libelant. 

Hughes, Little & Seawell, of Norfolk, Va., for respondent. 

WADDILL, District Judge. The collision between the steamship 
Kirnwood and the barge Florida, which is the subject of this liti- 
gation, occurred on the evening of the 29th of August, 1912, about 
3 :30 o'clock, in Hampton Roads, off Old Point Comfort, Va., about 
half a mile below the Ripraps, slightly to the southward of mid- 
channel. 

The barge Florida, loaded with coal, was the rear of two barges 
in tow of the tug Coastwise, proceeding to sea, and the Kirnwood 
was a tramp steamship, loaded with lumber, also bound out of the 
Capes. The Coastwise was an ocean-going tug of 268 tons burden, 
103 feet long, 25.5 feet beam, and 15 feet draft; and each of the 
barges were large ocean-going vessels, the forward barge, the I. H. 
Chapman being 237.5 feet long, 42.7 feet beam, and 19.2 feet draft, 
with a cargo of about 3,200 tons of coal, and the Florida, 220.4 feet 
long, 34.8 feet beam, and 25.4 feet draft, with a cargo of 2,100 tons 
of coal, and each being towed on hawsers, as claimed by the tows, 
of some 50 fathoms in length, and by the steamship to be considerably 
longer. The Kirnwood was a large steamer, 340 feet long, and 1,953 
tons burden. At thé time of the collision, the steam barge Jackson 
was coming in from Chesapeake Bay, on the port side of the tug, and 
in the immédiate vicinity thereof. The tug Clark, with a tow, was 
coming up the channel some half mile away, bearing slightly on the 
port bow of the Coastwise; and the three-masted schooner Edward 
B. Smith was tacking across the Roads, having gone over on the port 
tack to the southward of the channel, and shortly before the collision 

*For other cases eee Bame topic & { nvmbeb in Dec. * Am. Digs. 1907 ta date, & Rep'r Indexes 
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liad put about on the starboard tack to the northward, and across the 
course of the Coastwise. There were also on the tail of the Horse- 
shoe, some distance to the eastward) of the scène of the accident, sev- 
eral schooners at anchor. The Coastwise was proceeding to sea on a 
course N. E. by E., and at the Ripraps hauled a httle to the east- 
ward ; and at the same time the Kirnwood was proceeding to sea on 
a course N. E. by E. ^4 E. The tide was ebb, the wind blowing 
slightly from the eastward, weather clear, and no conditions appar- 
ent, other than as stated above regarding the shipping in the chan- 
nel, to hâve in any way confused or disturbed those engaged in 
navigation. The tug and tow were moving about 5 knots an hour, 
and the Kirnwood about 8 knots an hour. Under thèse conditions, the 
collision occurred, the Kirnwood striking the Florida virtually at right 
angles, slightly aft of amidship on her starboard side, causing her to 
sink in a few minutes. 

The libel was filed by the master of the Florida against the steam- 
er Kirnwood, and the latter answered, bringing in the Coastwise 
under the fifty-ninth admiralty rule. The allégations of fault by the 
parties, one against the other, are many and varied ; but in substance, 
and in so far as is necessary and material to be stated under the facts 
and circumstances of the case, they may be summarized as follows: 

On the part of the libelant and the Coastwise, that while the Coast- 
wise was on her regular course, proceeding down and slightly to the 
southward of mid-channel, with two barges following directly behind 
on hawsers of about 45 fathoms, and navigating with référence to 
the tug and tow coming in, and the schooner Edward B. Smith tack- 
ing across their course, and having slightly ported, with a view of 
veering to starboard, and passing under the -iStern of the schooner, 
without having received any signais from the Kirnwood, or giving any 
reply to any signais from her, that the steanjship approached from 
the rear, and to the starboard of the Florida, running apparently on 
parallel courses with them, and, when about lapping the stem of the 
rear barge, suddenly starboarded and ran into the Florida, and sank 
her ; that no reverse, danger, or other signais were given by the Kirn- 
wood at the time of the latter's change of course. 

On the part of the Kirnwood, that when in about five ship lengths of 
the rear barge, and running on parallel courses therewith, some two 
or three ship lengths to starboard, and when it was entirely safe and 
prudent for her so to do, she blew a signal of one blast of her whis- 
tle, indicating that she would pass the tug and tow to starboard ; that 
she received no reply, and continued on her course, and when in two 
ship lengths from the barge gave a second signal of one whistle to 
indicate the same purpose, to which also she received no reply ; that 
she continued upon her course, which was still considered safe, until 
the ship's bow overlapped the stern of the Florida, when suddenly 
the tug changed her course to starboard, crossing the Kirnwood's 
course, causing the collision ; that thereupon the steamship imme- 
diately blew a signal of three blasts of her whistle, put her engines 
full speed astern, and so continued until the collision, having almost 
entirely killed her headway at the time of impact, and having let go 
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her starboard anchor just before the vessels struck, în order to help 
check her way; but the Florida, which had likewise changed her 
course continued ahead and to starboard, across the course of the 
steamer, and came into collision with her, the steamer's bow strik- 
ing the starboard side of the barge just aft of amidship, sinking 
the barge, and doing serious damage to the Kirnwood; that, but 
for the sudden and unnecessary change of course to starboard on the 
part of the Coastwise and tow, the vessels would hâve passed in safe- 
ty ; and that, immediately upon seeing the tug and tow in the act of 
making this change, everything was done on board the steamship 
which could be done to avoid the collision. 

On the case thus stated, the question is by whose fault were thèse 
two vessels brought into collision, whether the tug for starboarding 
and Crossing the course of the outgoing ship, or the ship for coming 
into collision with the barge under the circumstances named. At a 
glance, it will be perceived that, in the absence of négligence on the 
part of some one, there was no cause for the collision. The channel 
was about a mile wide, virtually unobstructed, save by the shipping 
above mentioned; it was broad daylight, the weather apparently 
perfect, neither wind nor tide to disturb the same ; and, indeed, 
there was nothing to prevent vessels, prudently navigating, from 
avoiding accidents. 

A great number of witnesses were examined — the ofificers and most 
of the crew of the tug and two barges and of the Kirnwood ; the mas- 
ter and mate of the Jackson, the incoming steam barge, and a passen- 
ger thereon, and of the tug Clark, also coming in; the master and 
mate of the schooner Edward B. Smith; the master of a ferry 
steamer in the vicinity of the vessels, and officers of a battleship up- 
stream, in full view oî.the accident, and persons on the wharf at 
Old Point Comfort, njôét of whom saw and observed the movements 
of the two vessels at ^tid about the time of the collision, and who 
gave théir respective accounts of what occurred, some conflicting, but 
mostly coinciding as to the material points to be determined in the 
case. 

The conclusion of the court, upon a full considération of the en- 
tire testimony, is that it is established, by an overwhelming pré- 
pondérance of the same, that the collision was brought about as the 
resuit of the failure of the steamer Kirnwood, the overtaking ves- 
sel, to take timely and precautionary steps to avoid either the colli- 
sion, or the risk of collision, with the tug and tow ahead of, her, and 
especially in attempting to pass the overtaken tug and tow to star- 
board, without procuring their assent to such passing, after the Kirn- 
wood had initiated the maneuver by giving proper signais so to do. 

The impropriety of attempting to pass this tug and tow in such 
close proximity was accentuated in this case by the fact that, crossing 
both the bow of the tug and the steamer, a three-masted schooner was 
tacking on the starboard tack, in such manner as to cross to the north- 
wârd over their course, which necessitated, to make safe and possible 
the maneuver of the Kirnwood, that she shouldirush across the bow 
of the schooner, and ahead of the tug beat, which, if successful, 
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would liave resulted almost inevitably in the schooner's colliding witH 
either the tug or part of its tow. It should) be borne in mind, in this 
regard, that the Kirnwood's position is that the schooner Smith was 
not taken into account by her in passing the tugboat, and that the 
same was to the southward, and in fact astern of the tug and tow, 
instead of ahead of it. 

This défense of the steamship respecting the présence of the 
schooner is not supported by the testimony ; on the contrary, the évi- 
dence overwhelmingly establishes that the schooner passed on the 
port tack across to the southward, put about, and whiîe on the star- 
board tack crossed the bow of the tug, some short distance ahead 
of the same, estimated by most of the witnesses at about 200 feet, 
and that it was well to the port of the tug and tow at the time of the 
collision. This portion of the testimony is sustained by the witnesses 
on both sides, and, indeed, as the court recalls, Capt. Peak, the pilot 
navigating the Kirnwood at the time of the collision, alone testified 
that the schooner passed to the northward after the collision. 

As viewed by the court, the pilot's navigation of the Kirnwood can 
pnly be accounted for by the fact that he failed to take into account 
the probable movements of the schooner, which was tacking in the 
vicinity of his course, and which should hâve been anticipated by him ; 
that he noticed her while going to the southward on the port tack, 
and failed to timely observe that she had changed her tack, putting 
her in an opposite direction to which she was first going; and that 
his idea that she crossed behind the tug and tow arose from seeing 
her on that side of the channel after the collision, when, of course, 
the latter vessels, as well as the Kirnwood, had proceeded on their 
courses further down the channel. The présence of a tacking schooner 
ahead of and to the starboard of the tug and tow, in thèse waters 
and under thèse conditions, should hâve admonished the navigator 
of the Kirnwood that he should not hâve attempted to proceed to 
the starboard of the latter vessels, as it placed him necessarily be- 
tween the same and the schooner ; and the steamship's navigator was 
charged with knowledge, and admits that he knew, that this schooner. 
proceeding on her port tack, would change her course as soon as the 
same ran out, and hence involved danger in bringing her across the 
bow of the tug, or into collision with the outgoing vessels. 

The risk involved in this movement was clearly one condemned by 
the law, and contrary to the rules of good seamanship. The pilot's 
view apparently was, as he in efifect said, that safety consisted in 
ability to pass clear; and he on two occasions spoke of his ship be- 
ing "sandwiched in" between the tug and tow and the schooner Smith. 
It was incumbent upon him, the navigator of an unincumbered ves- 
sel, not to hâve placed himself, in such relation to this sailing vessel 
and incumbered tugboat, and for in jury arising as the resuit thereof 
his ship is liable in damages to those sustaining the same. Donald v. 
Guy (D. C.) 135 Fed. 429, 432. 

The pilot of the Kirnwood insists that the navigation of his ship 
was proper and prudent, and that the collision was only brought about 
by the improper maneuvers on the part of the Coastwise, in not keep- 
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ing its course and speed after the Kirnwood's présence was or should 
hâve been known, and that the direct cause of the disaster was the 
tug's changing her course abruptly to starboard across the steamship's 
course, at a time when it was too late for the steamship to so change or 
alter her course as to avoid the sanie, and that he did everything possi- 
ble, without avail, after such change of course on the part of the tug. 
This position cannot be conceded hère by any means, for the reason 
that it was the avoidance of the risk of collision, as well as actual 
collision, with which the unincumbered and overtaking ship was bur- 
dened. Rules of Inland Navigation, articles 23, 24; The New York, 
175 U. S. 187, 207, 20 Sup. Ct. 67, 44 L. Ed. 126; The Richmond (D. 
C.) 114 Fed. 208, 213; The Georgetown (D. C.) 135 Fed. 854, 858. 
Prudent seamanship, with the conditions existing, as shown by the 
great prépondérance of the évidence in this case, would hâve warned 
the Kirnwood not to hâve attempted to pass to starboard at ail, with 
the tacking schooner and tug and tow ahead, and the latter owing the 
obligation to the former to keep out of the way. The attempt of the 
ship, under the circumstances, to eut between two vessels, that 
she was required to keep out of the way of, was almost inexcusable. 

It is entirely true that ordinarily a vessel having the right of way 
owes the obligation to the other vessel to keep her course and speed ; 
but this bas no application to the Coastwise on this occasion. She 
had neitlier heard the Kirnwood's signais to pass to starboard nor 
assented to the same. She was at a distance that made it improbable 
under existing conditions (some 3,000 feet away), running in the face 
of the wind, that she would hâve heard the same, and had no right 
to assume or anticipate that the steamship would attempt to pass by 
in an open roadstead, in good weather, in the daytime, in such man- 
ner as to endanger, or involve the risk of collision with, her tow. 
The Coastwise owed the obligation to keep out of the way of the 
schooner, and to avoid crossing ahead of her, unless the circumstances 
so admitted. If she ported and went astern at the time she did, 
whether half a point as admitted by her, or 2'/:; or 3 points as claimed 
by the schooner, it was what she should hâve done, if necessary to 
keep out of the way of the schooner then navigating across her course, 
and with a view of passing under her stern, and not ahead of her, 
if the circumstances of the case admitted of her doing so (Inland 
Rules of Navigation, articles 20 and 22) ; and certainly she should 
not be condemned at the instance of the Kirnwood, the unincum- 
bered vessel, which apparently was seeking to pass, not under the 
stern of the schooner, but ahead both of the tug and tow and of the 
schooner. 

The Kirnwood's claim that she promptly reversed, and gave proper 
signais, and did ail within her power to avoid the collision, after the 
Coastwise changed its course, is doubtless true; but it was too 
late to serve any good purpose, in the position in which she had 
placed herself and the several vessels then were, having regard to 
the burdens borne by them, respectively, one to the other. The Kirn- 
wood, the overtaking ship, should not hâve crowded the tug and tow. 
Article 24, supra. She had ample room to pass to port, tliere being 
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no obstruction of tlie channel to prevent her so doing, and likewise 
room to pass to starboard, but on the latter side only with the prudence 
necessary to avoid entanglements arising from the outgoing tug and 
tow and the tacking schooner, and this appropriate degree of care 
she utterly failed to exercise. Moreover, she in no event should bave 
continued on her course and speed, and attempted to pass this in- 
cumbered vessel, overtaken by her, without receiving the assent re- 
quired by article 18, rule 8, of the Inland Navigation Rules, which in 
terms forbade her from doin'j so. 

The Kirnwood having vioiated the plain and salutary rules pre- 
scribed for governing overtaking vessels (Inland Rules of Navigation, 
rule 8, art. 24, 30 Stat. 96), which in this case sufifîciently accounts 
for the collision, ail doubts should be solved against her; and she 
cannot escape liability by relying upon or suggesting the possible fault 
of others (The City of New York, 147 U. S. 72, 85, 13 Sup. Ct. 211, 
37 L. Ed. 84; The Victory & The Plvmothian, 168 U. S. 410, 423, 
18 Sup. Ct. 149, 42 L. Ed. 519; Poster v. Merchants' & Miners' 
Transp. Co. [D. C] 134 Fed. 964, 969). 

It follows, from vvhat has been said, that the Kirnwood is solely 
responsible for causing the collision in question, and a decree may be 
emered so ascertaining. 



In re AMERICAN IJMR CO. 

(District Court, E. D. Tennessee. December C, 1912.) 

No. 937. 

1. Mechasics' Liens (§ 32*)— "Fubnishing Materials." 

Semble, one wlio has sold machinery to tlie owner of a building for érec- 
tion on the property, has "furnislied materlals" for the érection of such 
machinery. 

[Ed. Note. — For other cases, see Mechauics' Liens, Cent. Dig. § 37; Dec. 
Dig. § 32.» 

For other définitions, see Words and Phrases, vol. 4, pp. 3012, 3013.] 

2. Statutes (§ 225%*) — Construction — Mechanic's Lien — "Undertaker." 

Acts Tenn. 18-15-46, e. 118, conferred the rlght to a mechanic's lien on 
mechanlcs, undertakers, founders, and macliinists, and, the Suprême Court 
of Tennessee having held that the term "undertaker" did not inelude a 
luere furnisber of material in connection with the érection of the building, 
tlie word was retalned in Code 1858. § 19S1, providing that there shall be 
a lien on the tract of land on which a bouse Is constructed, built, or 
repaired, or flxtures or machinery furnished or erected, or improvements 
made by spécial contract by the owner or bis agent in favor of the me- 
chanie, undertaker, founder, or machlnist, who does any part of such 
work or furnishes any part of the materials, etc. Hcld, that such section 
adopted the prior construction of the term "undertaker," and hence, one 
who nierely sold machinery to the bankrupt which was erected by the 
bankrupt on its land, is not an undertaker entitled to a lien under section 
1981. 

lî'd. Note. — For other cases, see Statutes, Cent. Dig. g 306; Dec. Dig. 
§ 225%.» 

l'"or other définitions, see Words and Plirases, vol. 8, pp. 7163, 7164.] 

•For other cases see aame topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
201 F.— 28 
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3. Mechanics' Liens (§ 32*) — Furnisheb of Matebial— Statutes. 

A créditer of a bankrupt, who merely furnished machlnery under a 
contract of sale winch was erected by the bankrupt on its land, but con- 
stltuted no part of any house or building, and was tlierefore not entitled 
to a lien as a mecbauic, undertaker. founder, or machinist under Code 
Tenn. 1858, § 1981, was also not entitled to a lien under Acts 1859-60, c. 
114 (Shaunou's Code, § 3531), providing that tlie mechanics' lien act shall 
apply to ail persons dolng any portion of the work or furnishing any por- 
tion of the material for the building conteinplated by section 1981. 

[Ed. Note. — l'or other cases, see Méchantes' Liens, Cent. Dig. § 37; 
Bec. Dig. § 32.*] 

In Bankruptcy. In the matter of bankniptcy proceedings of the 
American Lime Company. A claim of Hen by Davis, Kelly & Co. 
for certain machinery alleged to hâve been sold to the bankrupt 
having been overruled by the référée, they pétition for review. Or- 
der affirmed. 

The petitioners claimed a lien on the real estate of the bankrupt for 
the purchase price of a cableway engine and ecjuipment which they 
sold and delivered to the bankrupt, and which were erected by the bank- 
rupt on a tract of land owned by it, but which were not erected in any 
house or building and constituted no part of any house or building. 
This claim of lien having been disallowed by the référée, the claimants 
filed a pétition for review. 

W. B. Miller and D. L. Grayson, of Chattanooga, Tenn., for peti- 
tioners. 

Pritchard, Allison & Lynch, of Chattanooga, Tenn., for trustée in 
bankruptcy. 

Mémorandum Opinion. Published by Request. 

SANFORD, District Judge. While the witness Kelly states that 
Davis, Kelly & Co. were "undertakers," I think it is immaterial whether 
they were merely jobbers selling machinery, as stated by the wit- 
ness Walker, or also undertook generally contracts for the érection 
of machinery, since it is clear that in this particnlar instance they 
merely sold the machinery to the bankrupt under a spécial contract, 
and did not themselves either tmdertake to erect it or in fact erect 
it. See East Tenn. Iron Co. v. Bynum, 3 Sneed (Tenn.) 268, 270, 65 
Am. Dec. 56. 

On this state of facts I hâve reached the following conclusions: 
[1] L Section 1981 of the Tennessee Code of 1858 provides as 
follows : 

"There shall be a lien upon any lot of grouud or tract of land upon which 
a house bas been constructed, built or repaired, or fixtures or machinery fur- 
nished or erected, or improveruent,? made, by spécial coutract with the owner 
or his agent, in favor of the mechanle or undertaker, founder or machinist, 
who does the work or any part of the work, or furnishes the materials, or 
any part of the materials, or puts thereon any fixtures, machinery or material, 
either of wood or métal." 

While the petitioners did not "put" the machinery in question on 
the tract of land, that is, erect it, they furnished the owner the ma- 

'For other cases see same topic & § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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chinery whicli was erected on the tract of land. And as this section 
provides that there shall be a lien upon any tract of land upon which 
fixtures or machinery hâve been furnished or erected, in favor of the 
mechanic or undertaker furnishing any part of the materials, it 
would not be a strained construction of this section, I think, to hold 
that the person who sells machinery to the owner for érection on 
the property has furnished the "materials" for the érection of such 
machinery, and is therefore entitled to a lien, provided he cornes 
within the class of persons who are declared by the statute to be en- 
titled to the lien. 

[2] It is well settled, however, that while this statute is to be lib- 
erally construed in référence to the property to which the lien at- 
taches, only those persons enumerated and embraced in the statute 
are to be held entitled to the lien, and that no persons are to be in- 
cluded under its provisions unless they make it clearly appear that 
they are so entitled, without a strained construction of the statute. 
Nanz Y. Park Co., 103 Tenn. 299, 302, 52 S. W. 999, 47 L. R. A. 
273, 76 Am. St. Rep. 650. However, by the express terms of this 
section of the Code, the lien exists in favor only of mechanics, un- 
dertakers, founders, and machinists. It is not contended that the 
petitipners are either mechanics, founders, or machinists ; but it is 
insisted that they are undertakers within the meaning of the Code 
provision. I should be strongly disposed to hold that one who 
contracta to furnish materials for the érection of a house, fixtures, 
or machinery is such an "undertaker," were it not for the dé- 
cisions of the Suprême Court of Tennessee construing the meaning 
of the Word "undertaker" as used in the Tennessee act of Januarv 
28, 1846 (Acts 1845-^6, p. 185, c. 118), from which this Code provi- 
sion is derived, with some enlargements of its terms. This act of 
1846, among other things, gave a lien to any mechanic or undertaker 
who, by spécial contract with the owner of land, constructed or re- 
paired any house, fixtures, or improvements, or furnished any ma- 
terials therefor, or did any work upon such house. 

In Greenwood v. Tenn. Mfg. Co., 2 Swan (Tenn.) 130, 135 (1852), 
it was held that a merchant who contracted with the owner to fur- 
nish material to be used in the érection of a building was not a "me- 
chanic" or "undertaker" within the meaning of the act, and was not 
entitled to a lien. And in Stevens v. Wells, 4 Sneed (Tenn.) 387, 
389 (1857), it was held that dealers in lumber who had furnished 
the owner of land with lumber for the purpose of building a house, 
which was used for that purpose, but who were in no way connected 
with the building of the house, were neither mechanics nor under- 
takers entitled to a lien under the act of 1846. The court said : 

"Complainants are within neither of thèse provisions : They are neither 
meclianies who hâve worked upon tlie house, nor are they undertakers for its 
construction. * * * They hâve simply sold the owner a bill of lumber, for 
which the statute gives them no lien, and they stand as other ereditors of the 
owner. See Greenwood et al. v. Tennessee Mfg. Co., 2 Swan, 130." 

And while there are dicta in East Tenn. Iron Co. v. Bynum, 3 
Sneed (Tenn.) 268, 270, 65 Am. Dec. 56, and Electric Light Co. v. 
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Gas Co., 99 Tenn. 371, 375, 42 S. W. 19, to the effect that the fur- 
nisher of materials, fixtures, or machinery is entitled to a lien under 
the statute, I cannot regard the inadvertent expressions contained in 
thèse cases, on a point not involved in the décisions, as controlling 
the two express décisions of the Suprême Court of Tennessee above 
cited, giving a fixed and definite meaning to the word "undertaker," 
as used in the act of 1846. And since the Législature in re-enacting 
the provisions of the act of 1846 in section 1981 of the Code of 1858 
adopted the same word "undertaker," it must, in the absence of a 
piainly expressed intention to the contrary, be held that the Législa- 
ture adopted the construction which the Suprême Court of Tennessee 
had given to that word under its previous décisions, and made such 
construction a part of the statutory provision. United States v. Le 
Bris, 121 U. S. 278, 280, 7 Sup. Ct. 894, 30 L. Ed. 946; Sessions 
V. Romadka, 145 U. S. 29, 42, 12 Sup. Ct. 799, 36 L. Ed. 609. And 
hence, although as an original question I should probably hâve reached 
a différent conclusion, I am constrained to hold, in view of the dé- 
cisions of the Suprême Court of Tennessee above cited, that the 
petitioners are not undertakers entitled to a lien within the meaning 
of section 1981 of the Code. 

[3] 2. Neither are the petitioners entitled to a lien by reason of 
the provision of the Tennessee act of Mardi 22, 1860 (Acts 1859-60, 
p. 105, c. 114), amending section 1981 of the Code so that its bene- 
fits "shall apply to ail persons doing any portion of the work, or 
furnishing any portion of the material for the building contemplated 
in said section." Shannon's Code, § 3531. This question is conclu- 
sively determined by the case of Allman v. Corban, 4 Baxt. (Tenn.) 
74, 17 , in which it was held that no lien existed under this act in favor 
of a person who was not a mechanic, undertaker, founder, or machin- 
i.st, who merely furnished machinery to a mill building without aiding 
in the construction of the building or the putting up of the machinery ; 
the words "building contemplated," as used in this amendment, being 
held by the court to relate to the house which had been constructed, 
built, or repaired, and not to machinery or fixtures placed in the 
house or building. A fortiori it cannot be held to apply to the case 
of machinery of the character involved in this suit, which is no part 
of any house or building, but was merely erected upon the tract of 
land. 

3. For the foregoing reasons I find no error in the order of the 
référée disailowing the lien claimed by the petitioners. An order 
will, accordingly, be entered affirming the order of the référée and 
dismissing the pétition to review at the cost of the petitioners. 



IN BE NUCKOLS 4:37 

In re NUCKOLS. 

(District Court, E. D. Tennessee, N. D. Mareh 16, 1912.) 

No. 1,142. 

1. Bankrui'tcy (§ 184*) — Validity of IjIKX — TJnrecorded Ciiattel Mort- 

cage. 

Under Sliannon's Code Tenn. §§ 3604, .'UO(i, providing tliat chattel mort- 
gages to l)e valid against creditors of tlie niortgagor must ()e registered, 
and tliat snch registration sliall be in tlie eounty wliere tlie niortgagor 
résides, if a résident of tlie state. and Banla'. Act July 1, 1898, c. 541, § 
47a (2), 30 Stat. 5;")- (U. S. Conip. St. 1!)01, p. ;!4.'i8), as amended by Act June 
25, 1!>10, e. 412, § 8, 36 Stat. 840 (U. S. Conip. St. Supp. 1911, p. 1500), 
whicli vests trustées witli the rlghts of a judgment créditer, a ctiattel 
niortgage given by a bankrupt wiio was a résident of the state is invalid 
as against liis trustée, unless recorded in the eounty of bis résidence. 

[Ed. Note.— For otlier cases, see Banlcruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.'';| 

2. ClIATTKL MOHTGAGES (§ 82*) — 1ÎEC0RDIN6 — IjAW GOVEBNIXG. 

Where at the finie of the exécution of a ciiattel mortgage the property 
was situated in a state other than that in whlcli the mortgagor was dom- 
iciled and the niortgage exeeutert, it is, in a bankruptcy proceeding, gov- 
erned as to registration, and its validity and priority deterœined, by the 
law of the state where the property was situated, rather than that of the 
state where it was executed, and lu which the bankruptcy proceeding is 
being conducted. 

[Ijd. Note. — For other cases, see Chatte! Mortgages, Cent. Dig. § 151; 
Dec. Dig. § 82.*J 

In the matter of Jay Nuckols, bankrupt. On review of order of 
référée allowing the claim of the Mechanics' Bank & Trust Company 
as a secured debt. Order confirmed. 

This cause came before the court ou pétition of the trustée in bankruptcy 
for review of an order of the référée allowing the claim of the Mechanics' 
Bank & Trust Co. as a secured claim and disallowing the trustee's objection 
tliereto. The nuiterial facts, as shown by the referee's certificate, were thèse : 
Ou July 9, 1910, about seven months prior to the institution of the bankruptcy 
proceedings, the bankrupt, being then a citizen and résident of Knox County, 
Tennessee, with his domicile in said county and state, executed and delivered 
to the Bank & Trust Co., a Tennessee corporation, with its principal office and 
place of business in said county and state, a chattel mortgage on a contractor's 
outiit, consisting of steam shovels, cars, and other Personal property, then 
located In Christian and Todd Counties in the State of Kentucky, to secure 
a loau by the Bank to the bankrupt of $20,000.00. The bankrupt was then en- 
gaged in railroad construction work in said counties in Kentucky, and thls 
outfit had been placed in said counties in Kentucky to be used in such rail- 
road construction work. This chattel mortgage was never recorded in Knox 
County, Tennessee, but was promptly and duly recorded in said counties in 
Kentucky. This railroad construction work had not been conipleted at the 
time the proceedings in bankruptcy were iustituted in this court, and the prop- 
erty covered by the mortgage was at that time and still remained in said 
counties in Kentucky. By stipulation of the parties it was agreed that the 
trustée mlght take possession of the mortgaged property in Kentucky "subject 
to such elaims thereon as the Mechanics' Bank & Trust Co. might hâve." The 
Bank & Trust Co. filed its proof of claim in this cause, In which it sought to 
hâve said mortgage established as a valid Incumbrance upon the property in 
Kentucky covered thereby. The trustée In bankruptcy filed objections to 
this claim, praying that it be disallowed as a secured claim, upon the ground, 

•For other casea see same topic & ! numrer in Dec. & Am. Digi. 1907 1« date, & Sep'r Indexe! 
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among others, that It had never been recorded in Knox County, Tennessee, 
where the bankrupt and the Bank & Trust Co. both had their résidences at, 
tlie time of its exécution. The référée overruled this objection and allowed 
the claim of the Bank & Trust Go. as a secured claim ; and the trustée there- 
upon flled his pétition for a revlew of the order of the référée. 

Charles M. Seymour and Cornick, Frantz & McConnell, ail of Knox- 
ville, Tenn., for trustée in bankruptcy. 

T. A. Wright, of Knoxville, Tenn., for Mechanics' Bank & Trust 
Co. 

SANFORD, District Judge. [1] 1. As section 2033 of the Ten- 
nessee Code (Shannon 3706) provides that ail mortgages of personal 
property shall be registered in the county where "the person cxecuting 
the same résides, and in case of his non-residence, where the property 
is," and as the bankrupt resided in Knox County, Tennessee on July 9, 
1910, when the chattel mortgage in question was executed, it is clear 
that such chattel mortgage, not having been registered in Tennessee, 
niust be deemed, so far as the Tennessee statute is concerned, an un- 
registered instrument. 

2. Section 8 of the Act as approved June 25, 1910 (36 Stat. 840, c. 
412 [U. S. Comp. St. Supp. 1911, p. 1500]), before the exécution 
of this chattel mortgage, amends section 47a (2) of the bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 557 [U. S. Comp. St. 1901, p. 
3438]) so as to provide that — 

"trustées, as to ail property in the custod.y or comiug Into the custody of the 
bankruptcy court, shall be deemed vested with ail the rights, remédies and 
]iowers of a creditor holding a lien by légal or équitable proceedings thereon; 
îind also, as to ail the property not in the custody of tlie bankruptcy court, 
shall be deemed vested with ail the rights, remédies and powers of a judg- 
ment creditor holding an exécution duly returned uiisatisfied." 

Section 2003 of the Tennessee Code (Shan. 3664) provides that ail 
mortgages of personalty shall be in writing and approved and regis- 
tered, "to be valid against the creditors of the bargainor." As the 
trustée by the express terms of said amendment of the Bankruptcy 
Act is to be deemed a judgment creditor holding an exécution returned 
unsatisfîed, it is clear that under the two sections of the Tennessee 
Code above cited, if the validity and efïect of this chattel mortgage is 
to be controlled by the Tennessee statutes, it must be held invalid as 
against the trustée, independtently of the question whether before said 
amendment to the Bankruptcy Act, it would, although unregistered, 
bave been good against the trustée as a représentative of gênerai cred- 
itors. 

[2] 3. The question as to whether the mortgagee bas acquired a 
valid lien upon the property in question by registration of the mortgage 
in the State of Kentucky where the property was situated at the time 
the mortgage was executed, and where it still remains, which is prior 
to the quasi judgment creditors' hen subsequently acquired by the 
trustée by virtue of the bankruptcy proceedings, must therefore clearly 
dépend upon the question as to whether the effect of the chattel mort- 
gage as a prior lien against subséquent judgment creditors is to be ' 
control-led by the law of the State of Tennessee, where the parties 
resided and the mortgage was executed, or by the laws of the State 
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of Kentucky wliere the property was situated and still remains. After 
careful considération of the opposing views which are clearly and 
forcibly expressed in the briefs of counsel for the respective parties, 
I conclude that the true rule, supported by the great weight of au- 
thority, is this : That while in gênerai the validity of a chattel mort- 
gage is to be determined according to the lex loci contractus, yet where 
the inortgaged property at the time of the exécution of the mortgage 
is situated in a State other than that in which the niortgagor is 
domiciled and the mortgage executed, the question of the préservation 
of the lien acquired by the mortgage under the laws in référence to 
registration and the priority of such lien over the rights and interests 
subsequently acquired by third persons, is to be determined by the 
law of the place where the property is situated at the time the mort- 
gage is executed. 1 Wharton's Conflict of Laws (3d Ed.) § 317 (b), 
p. 708 ; Jones on Chattel Mortgages, § 305 ; Green v. Van Buskirk, 
7 Wall. 139, 151, 19 h. Ed. 109; In re Soldiers' Dispatch Co., 3 Ben. 
204, 22 Fed. Cas. No. 781; In re Brannock (D. C.) 131 Fed. 819; 
Hardaway v. Semmes. 38 Ala. 657; Ames Iron Works v. Warren, 
76 Ind. 512, 40 Am. Rep. 258: McFadden v. Blocker, 2 Ind. T. 260, 
48 S. W. 1043, 58 L. R. A. 878; Aultman Co. v. Kennedy, 114 lowa, 
444, 87 N. W. 435, 89 Am. vSt. Rep. 373 ; Arkansas Bank v. Cassidv, 
71 Mo. App. 186; Clark v. Tarbell, 58 N. H. 88; Keller v. Paine, 107 
N. Y. 83, 13 N. E. 635 ; Smead v. Chandler, 71 Ark. 505, 76 S. W. 
1066, 65 E. R. A. 353: Ballard v. Min. Co., 39 W. Va. 394, 19 S. E. 
510; Golden v. Cockrill, 1 Kan, 259, 81 Am. Dec. 510; Pleasanton 
v. Johnson, 91 Md. 673, 47 Atl. 1025 ; Guillander v. Howell, 35 N. 
Y. 657 ; Dennv v. Faulkner, 22 Kan. 89 ; Rice v. Courtis, 32 Vt. 460, 
78 Am. Dec. 597; l'.ank v. Bank (Tex. Civ. App.) 139 S. W. 665. 

It is earnestly insisted, however, in behalf of the trustée, that the 
rule giving eflfect in such cases to the lex rei sitse rather than to the 
lex loci contractus is based upon the fact that the litigation is in gên- 
erai had in such cases in the courts of the State where the property 
is situated, and is due to the effect given to the lex rei sitse as the 
lex fori. And it is urged that upon the express authority of Runyon 
V. Groshon, 12 N. J. Eq. 86, where there is a conflict of laws, the laws 
prevailing in the State where the litigation is had, rather than those 
where the property is situated, should have préférence. A careful 
examination of the cases, however, does not show, in my opinion, that 
the lex rei sitse is given effect under the great weight of authority 
merely because it is the lex fori, but that, on the contrary, it is given 
effect as the lex rei sitae itself, upon the theory that priority of liens 
acquired on personal property having an actual situs should be de- 
termined according to the law of the place where the property is sit- 
uated. While it is true that in two of thèse cases, namely, Keller v. 
Paine and Denny v. Faulkner, the opinions of the court seem to be 
based, at least in part, upon the fact that the lex rei sitse was also the 
lex fori, and in two of thèse cases, namely, Aultman Co. v. Kennedy 
and Smead v. Chandler, the doctrine of the lex fori appears to have 
been the controUing considération in the opinion of the court, in most 
of the cases above cited, on the other hand, no référence whatever was 
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niade to the lex fori and the décisions appear to be based solely upon 
the groiind that the lex rei sitse should control. Furthermore, in the 
Soldiers' Dispatch Co. case the law of New Jersey was hekl to con- 
trol as to property there situated as the lex rei sitse, rather than the 
law of the State of New York in which the litigation was being con- 
«lucted in the Fédéral Court as the lex fori; in Arkansas Bank v. 
Cassidy it was specifically said that the law of the forum is only to 
apply in case the law of the sitns cannot be determined ; and in Giiil- 
lander v. Howell, 35 N. Y. 657, in litigation in New York, a sale in 
New York of chattels situated in New Jersey was hekl void under the 
laws of New Jersey, the lex rei sitse, although valid under the law 
of New York, the lex fori. 

I am constrained to conclude, after the considération of ail thèse 
cases, that the great weight of authority supports the proposition that 
in a case of this character the lex rei sitas should prevail, and that 
it is against sound public policy to add to the complication existing in 
cases of conflict betvveen the iex loci contractus and the lex rei sitse, 
as an added clément of uncertainty of right, the question of the lex 
fori. It is to the public interest that in cases of this character the rights 
of the parties should be determined by fixed rule according to the law 
of the place where the property is situated rather than vary according 
to the law of the place where the litigation happens to be conducted. 
Furthermore the application of the lex rei sitse rather than the lex fori 
is peculiarly appropriate in the case of a bankruptcy court, which, in 
a sensé, through the authority of its trustée, is not merely enforcing the 
local law in the court in which the bankrviptcy proceeding is instituted, 
but may obtain possession and custody of the bankrupt's property wher- 
ever situated, and which, in such cases should, I think, in référence to 
Personal property having an actual situs in différent parts of the United 
States, in so far as the matter of priorities of lien are concerned, ad- 
minister the law of the separate jurisdictions in which the property is 
thus situated, rather than apply in ail instances the law of the State in 
which the bankruptcy court is being held. In such case I think the 
baiîkruptcy court should, as a national court, be controlled by other con- 
sidérations from those which might properly prevail in the court of a 
single State enforcing the law of that State. 

This is particularly true, I think, in a case like the présent where it 
was agreed by stipulation of the parties that the trustée might take 
possession of the mortgaged property "subject to such claims thereon 
as the Mechanics' Bank & Trust Co. might hâve," thus evidencing an 
intention ihat the Bank & Trust Co. should not surrender any prior 
lien which it had, and certainly showing no intention to waive any of 
the priority which it would hâve had if the trustée had instituted pro- 
ceedings in Kentucky to acquire possession of the property, in which 
case the registration laws of Kentucky would clearly hâve prevailed. 

The order of the référée sustaining the validity of this chattel mort- 
gage against gênerai creditors and dismissing the trustee's pétition to 
bave the claims of the Bank & Trust Co. disallowed as a secured claim, 
vvill accordingly be in ail things confirmed, and the trustee's pétition to 
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review the order of the référée will be dismissed, the costs incident to 
such pétition to review to be paid eut of the gênerai funds being ad- 
ministered in this proceeding. 



LONG et al. v. SOUTHERN EXPRESS CO. 
(District Court, S. D. Florida. December 18, 1912.) 

1. Courts (§ 314*)— Fedebal Ooubts— Jurisdiction— Divebsity or Citizen- 

SHir — Nuisance — Injunction. 

A bill by citizens aiul résidents of Florida legally eugaged in selling 
liqiior in tliat state against an express conipany, a corporation organized 
under tlie laws of Georgla, to restralu it from accepting for transporta- 
tiou liquors illegally sold In that state to pnrcliasers therein in compéti- 
tion witli couiplainant, was within tlie jnrisdiction of tlie fédéral court 
based entireiy ou diversity of citizenship of the parties. 

(Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 8G0; Dec. Dig. 
i :!14.* 

Diverse citizenship as a ground of fédéral jurisdiction, ïfe notes to 
Slilpp V. Williams, 10 C. C. A. 249 ; Mason v. DuUagliam, 27 0. 0. A. 298.] 

2. Courts (§ 266*) — Illégal Aot in Foeeign State— Damage to Peoperty 

WITHIN Jurisdiction. 

Where transportation of liquor illegally sold in Georgia by défendant 
express company to consignées in that state came into compétition with 
oomplaiuant's légal sales of liquor in Georgia, transportée! from com- 
plaiuant's place of business in Florida, a fédéral court sitting in Florida 
had jurisdiction to restrain tbe further transportation of liquor so illeg- 
ally sold in Georgia. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 806-808; Dec. 
Dig. I 266,*] 

3. Intoxicating Liquors (§ 262*)— Whongful Sales— Transportation— In- 

junction. 

An injunctioii restrainiug an express company from accepting and 
trausporting liquor illesally sold would uot be withheld because the agents 
of the company could not dlstinguisli illégal from légal shipments, it ap- 
pearing that such agents could détermine with reasonable accuracy wheth- 
er the shipments did or did not consist of liquor illegally sold. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 402; 
Dec. Dig. § 262.*] 

4. Ik,tunction ('§ lO;^*) — SuBjECTS or Injunctive Relief — Criminal Action — 

I'ri\ate Pkoi'Ebty Rigwt. 

Where liquor illegally sold was transported by défendant in Georgia, 
and came into direct compétition with légal sales made by complainant in 
interstate commerce from coniplalnant's place of business in Florida, com- 
plainant's application for an injunctlon restraining further transporta- 
tion of such li(iuor so illegally sold will not be denied on the ground that 
tlie wrlt would not issue merely to restrain a criminal action. 

[Ed. Note. — For other cases, see Injunction, Cent. ÎJig. §§ 176, 177; Dec. 
Dig. § 103.*] 

5. In.tuiNction (§ .34*)— Right to Relief — "Private Right." 

"he term "private right," as used with référence to the right o( a per- 
son to injunctive relief, is used as a mère distlnguishing terni from "pub- 
lie right," and not as meaning any particular monopolistic right. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 74-81 ; Dec. 
Dig. § ,34.* 

For other définitions, see W^ords and Phrases, vol. 6, p. 5578.] 

♦For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



442 201 FEDERAL REPORTER 

In Equity. Suit by D. E. Long and others against the Southern- 
Express Company. Decree for complainants. 

Alîerman, Akerman & McManus, and ElHs & Roland, ail of Maçon, 
Ga., and Marks, Marks & Holt, of Jacksonville, Ela., for complain- 
ants. 

W. E. Kay, of Jacksonville, Fia., and Robt. C. Alston, of Atlanta, 
Ga., for défendant. 

CHENEY, District Judge. The bill allèges that the complainants 
are résidents of the state of Florida and this district, that they are 
engaged in the business of legally selling liquor in the city of Jack- 
sonville, Fia. ; that the respondent is a corporation organized under 
the laws of the state of Georgia ; tliat it is a comnion carrier with its 
business extending from the state of Georgia into the state of Florida 
and this district. The bill further allèges that divers persons in vSa- 
vannah, Ga., and in other cities in Georgia, are engaged in making il- 
légal sales of liquor, such sales being misdemeanors and prohibited 
by the statutes of the state of (^eorgia. The bill further allèges that 
the liquors sold iliegally are shipped to the purchasers in the state 
of Georgia by the respondent in its capacity as a common carrier. 
The bill allèges knowledge on the part of the respondent that the liq- 
uors so sold and shipped are sold in violation of law. The bill al- 
lèges that the rates for such carriage from the place of the illicit 
dealers to the purchasers to whom tbe goods are delivered are less 
from a shipping point in (îeorgia to a near delivery point in Georgia 
than from jacksonville, Fia., to such delivery point; that, in fact, 
such shipments madc cntirely within the state of Georgia can be made 
so much cheaper to the same destination point from Jacksonville, Fia., 
that the Jacksonville dealer cannot compete with the illicit dealer in 
Georgia; and that thereby serions damage is done to the legitimate 
business of the complainants. Upon the allégations of this bill, the 
complainants pray that the respondent be restrained and enjoined from 
receiving shipments of liquor from the illégal dealers of Georgia and 
from transporting same. The respondent filed an answer that so far 
as the injunction prayed was concerned left the bill intact. 

In the considération of this case the first question to be met is that 
of the coùrt's jurisdiction. The respondent dénies that this court has 
iurisdiction, and cites in support of his contention A. C. L. R. R. Co. 
V. Maçon Grocerv Company, 166 Fed. 206, 92 C. C. A. 114; Maçon 
(irocerv Co. v. A. C. h. R. R. Co., 215 U. S. 501, 30 Sup. Ct. 184, 54 
L. Ed. '300. 

1 1 I In the opinion of the court jurisdiction in this case is based on 
llic diversity of citizenship of the parties alone. No fédéral question is. 
involved. The relief prayed might be granted by a court of equity 
in the state of Georgia, either the state or fédéral court there, and the 
bill could not be sustained in this court if the diversity of citizenship 
was not alleged. 

[2 1 The next important question is whether or not this court can en- 
join the respondent from committing the acts complained of in the state 
of Georgia. Upon this question the authorities seem at first blush 
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to be Involved and conflicting ; but a caref ul analysis of cases decided 
by the fédéral courts fully sustain the proposition that, where the 
property injured is within the jurisdiction of the court, a nuisance can 
i>e enjoined in another state or district, if the court has jurisdiction 
of the ofïending party. This doctrine is clearly announced in the Sal- 
ton Sea Cases, 172 Fed. 812, 97 C. C. A. 214, and 215 U. S. 604, 
30 Sup. Ct. 405, 54 L. Ed. 345. In thèse cases the Circuit Court of 
Appeals of the Ninth Circuit founding its power to enjoin, first, upon 
diversity of citizenship, second, an existing nuisance, third, that the 
property injured was within the jurisdiction of the court, and, fourth, 
that the court had jurisdiction of the ofïending party, proceeded to 
enjoin a nuisance committed in Mexico. Morrow, Circuit Judge, says : 

"It is further otijected tbat ttie court had no jurisdiction to decree an In- 
iunetion in effect abatinj? a nuisance caused by the construction of intalves 
in tlie republic of Mexico, and it is elaimed tliat there is a rule in support 
of this objection to the efCeet tliat a court of equity can never conrpel a de- 
fendant to do anything whicli is not capable of being physically performed 
within the territorial jurisdiction of the court." 

And further, on page 813 of 172 Fed., on page 235 of 97 C. C. A., 
tlie court continues : 

"Tlie injury cbarsied in the présent case was an injury to property within 
the jurisdiction of the court, and tlie party ebarj^ed witb tlie commission of 
the injury was also within the jurisdiction of the court. » » « xhe cause 
of the injury was not serving a useful purpose for atiy one, and the relief 
asked for was that the party eauslng the injury raight lie enjoined from con- 
tlnuing to injure complainant's property within the jurisdiction of the court. 
Why may not a court restrain a party over ivhom it han iurindictimi from 
mjnring property within Un jurisdiction? How does it aflfect the question of 
jurisdiction or venue to say that the party on whom the court must act may 
tind It necessary to do thlngs outside the jurisdiction of the court in order to 
eomply with the order of the court? May this not often happen, and would It 
not happen oftener, if It were deterniiued that such an excuse was suffieient 
to defeat the jurisdiction of the court?" 

Thèse cases were affirmed by the Suprême Court, 215 U. S. 604, 
30 Sup. Ct. 405, 54 L. Ed. 345. 

In this case the nuisance complained of is located in Georgia, but 
the property injured, namely, the légal business of the complainants, 
is located in this district, and this court has jurisdiction of the party 
complained of as committing the nuisance. It is urged by respond- 
ent's counsel that, as it was not an illégal act to ship liquor in the 
State of Georgia, an injunction as prayed in the bill would be enjoin- 
ing a légal act. That argument is incomplète. An act légal in itself 
may be so connected with other acts in a chain of acts that it becomes 
a link in a crime. It would not be a crime for B. to accept a watch 
from A., but if the watch was a stolen one, and B. had guilty knowl- 
edge of the fact, then his acceptance of the watch might be criminal. 
If A. is making illégal sales of liquor, and employs B. to deliver the 
purchases of liquor so sold, and B. has knowledge that he is deliver- 
ing liquor illegally sold, then B. becomes an agent in the commission 
of a crime, is particeps criminis, and, an illégal sale of liquor being a 
misdemeanor, he is a principal, and can be convicted as such. In this 
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case, let A. represent the party making the illégal sales, and B. the 
Southern Express Company, and the application is complète. 

The question was urged by counsel for the respondent, "Why was 
this bill not brought in Georgia? Either in the state or United States 
courts?" The court deems that question immaterial. The sole ques- 
tion hère is : Do the allégations of the bill and the admissions of the 
answer show that this court bas the right to grant the relief prayed? 

[3] Counsel for the respondent argued very strenuously that the 
agents of the company could not distinguish illégal shipments from 
shipments that might be made legally. The court is of the opinion 
that the law of reasonableness applies. It is true that if a party of- 
fered a single shipment of liqtior, a single package, for shipment, an 
agent might well claim that there was no ground upon which he could 
base an opinion as to whether it was or was not a shipment of liquor 
illegally sold ; but if the party presented 50 packages consigned to as 
many différent parties, and daily made such offerings for shipment, it 
might well convince him as a reasonable person that the party offer- 
ing such shipments was selling liquor. Numerous statutes bave been 
upheld authorizing seizure where in search of premises an unreason- 
able amount of liquor is found, and that such unreasonable quantity 
was prima facie évidence that the liquors were intended for sale. 
In thèse statutes no particular quantity is named as being an unrea- 
sonable amount. That is a question left to the discrétion of the of- 
ficer making the search, or to the jury upon the trial of the case. The 
court is of the opinion that any person of sufficient intelligence to 
act as a receiving clerk for the défendant company can reasonably 
judge as to illégal sales of liquor, and that he can fully protect him- 
self and the défendant company from knowingly violating an in- 
junction in this case, and also avoid refusing the limited number of 
shipments of liquor that may be rightftilly otfered. 

[4] The contention of the respondent that the injunction will not 
issue merely to restrain a criminal action is admitted. A private right 
must be established. But in this case the allégations of the bill es- 
tablishes the private right necessary to warrant an injunction. The 
complainants are forced to compete with a lower express rate which 
is obtained by the unlawful sellers of liquor in Georgia, to the clear 
and positive damage of the complainants. 

[5] The term "private right" is used in ail the cases cited merely 
as a distinguishing term from "public right," and not as contended 
by counsel for respondent as meaning any particular monopolistic 
right. The complainants bave the right to sell liquor in Georgia, the 
same right that a grocery house bas to sell sugar in that state, and the 
grocer in Florida or New York who is selling legally bas the private 
right that may be the basis of a bill for injunction when such right 
meets with illégal interférence which inflicts a money damage. This 
principle is announced clearly in Re Debs, 158 U. S. 564, 15 Sup. 
Ct. 909, 39 L. Ed. 1092. In that case the proposition is exhaustively 
treated and discussed, and the court concludes : 

"Again, it is objected tliat it Is outside the jurisdiftion of a court of «luity 
to enjoin the couuuis.sion of crimes. ïliis, as a gênerai proposition, is unques- 
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tloned. A ehancellor has no criminal jurisdietlon. Something more than 
the threatened commission of an offense against the laws of the land is nee- 
essary to call into exercise the injunctive powers of the court. There must 
be some interférence, actual or threatened. with i)roi)erty rights of a pecu- 
niary nature, but, when such interférences appear, the jurisdlction of a court 
of etiuity arises, and is not destroyed by the fact tliat they are aceompanied 
by or are themselves violations of the criminal law." 

The court is of the opinion that it has jurisdiction, and that the 
facts alleged in the bill and admitted or undisputed by the answer 
of the respondent entitles the complainants to the rehef sought. It 
will be so ordered. 



In re t'XITED WIRIOLESS TEU:GR.vriI CO. 

(District Court, D. Maine. December 9, 1912.) 

No. 268. 

1. Bankrlttcy (§ 340*) — I'eoop of Claim — Evidence. 

A sworn proof of daim is prima facie évidence of the statements made 
therein, even in case tlie claim is ob.lected to; beiug regarded more as a 
déposition than a pleading. 

[Kù. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527 ; Dec. 
Dig. § 340.*:i 

2. Bankuoptcy (§ :140*) — Proof of Ct.aim — ST'FFicrEXCY. 

In a proof of claim. the statement of the claim and of its considéra- 
tion must be full and explicit : and a proof in which as to a part of the 
claim ni> considei-ation whatever is statcd. and, ;is to a part, it is stiited 
tliat claimant was in the employ of the banla'n;)t for a specifled time. 
and that wlien he left the employnient a certain sum was due him as 
salnry, OTthout stating the nature of his employnient, is insuflicient as 
to hoth items. 

lEd. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. § ,340.*] 

3. Bankruptcy (§ .I.'IO*) — Proof of Claim — Sdfficiency. 

An allégation on Information and helief, on a vital point in a proof of 
claim in bankruptcy, is not sufficient as proof of such allégation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 517, 519. 
521; Dec. Dig. § .'«0.*1 

In the niatter of the United Wireless Telegraph Company, bank- 
rupt. On review of order of référée rejecting claim of Martin M. 
MacRae. Affirmed. 

Howard H. WilHams, of New York City, and Symonds, Snow, 
Cook & Htitchinson, of Portland, Me., for claimant. 

Woodman & Whitehouse, of Portland, Me., for trustée. 

HALE, District Judge. The certificate of the référée présents for 
considération the correctness of his order rejecting the claim of Mar- 
tin M. MacRae. The proof of claim is as follows : 

At the City of New York, state of New York, on the li th day of January, 
1912, came Martin M. MacRae, of No. 527 West llOth street, of New York, 
county of New York, state of New York, and made oath and says: 

That the United Wireless Telegraph Company, against whom a pétition for 

*For other cases see same toplc & 1 numbee in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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adjudication of biuilciaii)tey lias been filed, was at and before the flling of 
said pétition, and Ntill is, justly and trulj' Indebted to said déponent in the 
.siini of two tliousand two Inandred twelve aud '<Viofi (12,212.16) dollars. 

That the considération of sald debt Is as follows: Déponent was In the 
einploy of the American De Fore.st Wireless Telegraph Company as and from 
on or about the Ist day of November, 1903, until on or about the Ist day of 
November, 1906. At the tinie that déponent left the employ of the said 
American De Forest Wireless Telegraph Company, that concern owed hiin for 
salary, in cash, the amount of, $1,177.94, which, wlth interest computed at 
tho rate of ti per cent, per annuni to July SI, 1911, amounts to the sum of 
Sl,512.47, And the said American De Forest Wireless Telegraph Coiiipan.v 
aiso owed déponent, at the time he left its employ as aforesaid, the sum of 
$544.93, which sum, however, was, aceording to agreement, to liave been pald 
by the issuance aud delivery to deiwneut of preferred stock of the American 
De Forest Wireless Telegraph Company, computed on the basis of the average 
or prevailing selling pri<'e for said stock. That said stock was uever issucd 
and delivered to déponent. Wherefore déponent claims he is entitled to be 
paid the said sum, which, wlth interest computed thereon at the rate of iiev 
cent, per annum to July 24, 1911, amounts to the sum of $699.69. therefore 
niaking depononfs total claim lierein, wlth interest due and payable on the 
24th day of July, 1911. amount to the total sum of two thousand two hundred 
twelve and lo/ioo ($2,212.16) dollars. 

On information and belief, that after déponent withdrew from said .Vmeri- 
can De li'orest Wireless Telegraph Company, the United Wireless Telegraph 
Company, now bankrupt, took over said American De Forest Wireless Tele- 
graph Company, assuujcd the latter's debts and liabilities, and applied its 
assets. That said United Wireless Telegraph Compan.y called in the stock of 
sald American De Forest Wireless Telegraph Company, and by due procédure 
issued stock of the United Wireless Telegraph Company in exchange to hold- 
ers of the stock of the American De Forest Wireless Telegraph Company. 

That déponent tbereaf'ter made demand upon the United Wireless Telegraph 
Company, and was assured by offlcers thereof that the same should and would 
he honored. 

That no part of said debt has been paid. 

That tliere are no set-offs or counterclaims to the same. 

That déponent has not, nor has any person by his order, or, to his knowl- 
■edge and belief, for his use, received any manner of security for said debt 
whatever. 

That no note has been received therefor, nor any judgment reudered thereon. 

The above claim was duly verified by oath. 

[1] 1. Does the above instrument contain stiflicient allégations to 
constitute, prima facie, a proof of claim under the Bankrupt Law? 

A sworn proof of daim is prima facie évidence of its allégations, 
even in case the claim is objected to. Bankruptcy proceedings are 
somewhat summary in their character, and the proof of claim is re- 
garded as a déposition rather than as pleadiiig. It has the force 
of evidtence. Whitney v. Dresser, 200 U. S. 532, 535, 26 Sup. Ct. 
316, 50 h. Ed. 584; In re Sumner (D. C.) 101 Fed. 224; In re Shaw 
(D. C.) 109 Fed. 780; In re Cannon (D. C.) 133 Fed. 837; In re 
Carter (D. C.) 138 Fed. 846; In re Saiinders. 2 Lowell, 444, 446, 
Fed. Cas. No. 12,371 ; In re Baumhaiier (D. C.) 179 Fed. 966, 967. 
In the Castle Braid Ce. Case (D. C.) 145 Fed. 224, 228, in discussing 
the force of allégations in proofs of claim, Judge Ray, of the Southern 
district of New York, said: 

"The allégations of the proofs of claim are to be taken as true. If they 
set fortli ail the necessary facts to establish a claim, and are not self-contra- 
dictory, prima facie, they establish the claim, even in the pre.sence of objec- 
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tlons; and the objecter is then called upon to produce évidence and show facts 
tendlng to defeat the elaim, of probative force equal to that of the allégations 
of the proofs of elaim. ïhe burden of proof is always on the claimant ; but, 
as probative force Is given to the allégations of the proofs of elaim, and no 
probative force is given to the objections, this must be met, overcome, or at 
least equallzed, by the objecting party." 

The trustées contend that, while a proof of elaim is prima facie évi- 
dence of its allégations, such allégations in the elaim now in question 
are not sufficient to constitute a valid proof of elaim, in that they 
fail to adequately state the elaim and the considération therefor, as 
required by section 57a of the Bankruptcy Act (Act July 1, 1898, c. 
541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443]). 

[2] Under the Bankrupt Law, creditors hâve an interest in each 
elaim presented, and a right to know its nature. They can know this 
only through the proof of elaim. The statement of the elaim and of 
its considération must be full and explicit, in order to enable creditors 
to investigate its adequacy. A elaim cannot be said to be "proved," 
and entitled to allowance, unless the proof of it is properly verified, 
and gives sufficient facts to adivise the créditer of its justice and 
legality, and the considération for it. In re Coventry Evans Furniture 
Co. (D. C.) 166 Fed. 516. A elaim for "légal services performed dur- 
ing the year 1908" is held insufficient, because it is of a too gênerai 
character, and afifords no light to the parties in interest, in relation to 
the exact character of the services. In re Scott (D. C.) 93 Fed. 418. 
The Bankruptcy Law requires in a proof of elaim more than a gên- 
erai allégation of the considération. Such proof should inform the 
trustée with particularity in relation to the précise character of the 
services rendered and the considération therefor. In re Stevens (D. C.) 
107 Fed. 243. 

In the first item of the proof of elaim before me the déponent 
makes oath that he was in the employ of the American De Forest 
Telegraph Company "from on or about November 1, 1903, to on or 
about November 1, 1906," andi that the amount of $1,177.94 was due 
him for salary when he left the company's employ. It appears, then, 
by the verified elaim, that the déponent was an oificer under a salary ; 
but it does not appear what the character of his employment was. 
The déposition does not show what the officer did to earn his money ; 
no distinct considération is given. The proof of elaim before me is 
not so spécifie as in the Scott Case, for there the proof alleged '"légal 
services," or services of a lawyer; but in the case at bar even such 
description of the character of the employment is not given. In The 
Goble Boat Co. (D. C.) 190 Fed. 92, the proof contained a statement 
of the elaim, and of its considération, more spécifie than that in the 
case at bar. The proof in that case stated a elaim for compensation 
for "labor as manager of the plant" ; but the court held it def ective. 
It seems to me clear that this item of the proof before me does not 
state the character of the services, and the considération for them, in 
so full and spécifie a manner as to enable creditors to pursue a proper 
and legitimate inquiry as to the fairness and legality of the elaim. 

The second item of the proof of elaim sets forth that the American 
De Forest Wireless Telegraph Company also owed déponent, at the 
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tim: he left its service, the sum of $544.93, which sum, according to 
agreement, was to hâve been paid by the issuance and delivery to 
the déponent of preferred stock of the American De Forest Wireless 
Telegraph Company, computed on the basis of the average prevaiHng 
price for said stock. This item of $544.93 is clearly outside of and 
beyond the item for salary. We bave the mère statement that the 
bankrupt owed the claimant a certain sum of money; but for this 
sum no considération vi'hatever is named. No time is fïxed at which 
the debt was incurred, or at which it was to be paid. If we look upon 
this item as merely a claim for damages for failure to deliver stock, 
it appears that no amount of damages is alleged, and no value is as- 
signed for the stock. No statement appears that the stock was of val- 
ue or whether or not the claimant was damaged in any way by failure 
to deliver the stock. No considération is alleged for this item. 

I am constrained to hold that the déponent in this case bas set forth 
a mère statement of claim, but not a "proof" of claim, within the 
meaning of the Bankruptcy Law. 

[3] 2. The items of the alleged indebtedness are alleged to bave been 
created by agreement between the déponent and the American De For- 
est Wireless Telegraph Com])any. The allégation which charges the 
United Wireless Telegraph Company, the bankrupt in this case, with 
liability for this debt of the American De Forest Wireless Telegraph 
Company, is made solely on information and belief. The déponent 
does not swear that the Wireless Company assumed the debts and lia- 
bilities of the American De Forest Wireless Telegraph Company. The 
déponent swears, merely, that he is inforrned and believes that the 
bankrupt assumed the debts and liabilities of the American De Forest 
Wireless Telegraph Company. Whitney v. Dresser décides that the 
verified proof of claim is prima facie évidence of the allégations in the 
proof. In the case before me the déponent allèges, not the substantive 
fact of the assumption by the bankrupt of the debts of the American 
De Forest Wireless Telegraph Company, but bis information and 
belief touching such assumption. The oath of déponent, then, merely 
vérifies bis information and belief. In the Greenfield Case (D. C.) 
193 Fed. 100, the District Court in the Eastern District of Pennsyl- 
vania had this question before it, but did not décide it. The court 
said: 

"The case under considération suggests another fiuestlon, namely, whether 
Whitney v. Dresser applies to a situation vvliere tlie proof of claim is swom 
to by a person who niakes tlie aftidavit, not upon the priuiary knowledge 
which a créditer hiniself may be fairly .suppo.sed to iwsse.ss, but upon second- 
ary évidence, such as the information to which the trustée of a bankrupt 
credltor is ordinarlly confjued. In other words, wJiile an ex parte affidavlt 
by one haviug personal Knowledge of the facts is to carry a presumptlon of 
validity, shall a siuiilar presuniption be extended to an affidavlt made by one 
who is only repeating information obtalned from othersî" 

I hâve disposed of the matter before me on another point, and there 
is perhaps no occasion for me to décide the question relating to the 
allégation upon information and belief. But, as the practice of the 
court is involved in it, I think it well to say that in my opinion the 



THE LAKE SHORE 449 

vital facts to support a proof of claim should be made to appear by 
positive averments, founded upon the deponent's knowledge, and not 
upon his belief. The same question bas often arisen in equity pro- 
ceedings. In the equity courts, allégations merely upon information 
and belief, unsupported by proof, are not sufficient to sustain an in- 
junction. In re Bloss. Fed. Cas. No. 1562; Leavenworth v. Pepper 
(C. C.) Z2 Fed. 718; Brooks v. O'Hara (C. C.) 8 Fed. 529; Bigbee 
v. Satterfield, 105 Ga. 841, 32 vS. E. 139. I can see no reason why 
the rule adopted in equity practice should not apply to a similar mat- 
ter in a bankruptcy proceeding. A proof of claim dérives its force 
largely from the fact that it is taken, not as pleading, but as évi- 
dence. It is not merely for the purpose of stating the case, but for 
"proof." I think an allégation upon information and belief upon a 
vital point in a proof of claim in bankruptcy is not sufficent to sus- 
tain such proof. 

The déponent further says that: 

"He thereafter made demand upon the United States Wireless Telegraph 
Company, and was assured by the offlcers thereof that the same [namely, the 
debt stated] should and would be honored." 

This allégation is not, in my opinion, an affirmative statement of 
the transfer of the debts and liabilities of the American De Forest 
Company to the Wireless Company. A statement of assurance by the 
officers that the same should and would be honored is not a formai 
allégation of the transfer of the debt to the Wireless Company, and 
of its assumption of such debt. It is still true that the vital fact of 
the transfer of the claim from the American De Forest Company to 
the United Wireless Company, and the assumption of same by the 
United Wireless Company, is stated only on information and belief. 

The certificate of the référée, rejecting the claim of Martin M. Mac- 
Rae, is afifirmed. 



THE LAKE SIIORE. 

(District Court, N. D. Ohio, E. D. Oetober 15, 1912.) 

No. 2,517. 

1. Collision (§ 91*)— Liabilities of Vessels— Causing Injuby to Anotheb 
Vessel. 

The Butler, the down-bound of two steamships meeting in the Vidal 
Shoal Cut Chaunel, then 2,800 feet long and 250 feet wdde, struck the 
soutU bank of the chanuel, and was Injured. As the down-bouud vessel 
under the rules she had the rlght of way over the Lake Shore, which 
was up-bound. HeU, on conflioting évidence, that the Butler gave a 
check .signal to the Lake Shore before either entered the cut, and that 
the injury to the Butler was caused by the fact that the Lake Shore did 
not heed such sigiial, but proceeded into the cut, and crowded the Butler 
against the bank. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 187-192; Dec. 
Dig. § 91.*] 

*For other cases see same toplc & 9 numbbr in Dec. £ Am. Digs. 1907 to date, & Rep'r IndeiM 
201 P.— 29 
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2. Collision (§ 18*)— Liabilities of Vessels — Causincî Injuey to Anotheb 
Vessel. 

A vessel whlch, by ter négligent navigation, causes another to Injure 
herself by striklng agalnst a bank or other obstacle, Is as much responsi- 
ble for the damage as though it was caused by direct collision between 
the two. 

[Ed. Note. — For other cases, ses Collision, Cent. Dlg. § 16; Dec. Dig. 
§ 18.*] 

In Admiralty. Suit by the Tonopah Steamship Company, owner of 
the steamer Joseph G. Butler, Jr., against the steamship Lake Shore; 
Gilchrist Transportation Company, claimant. Decree for libelant. 

Goulder, Day, White, Garry & Duncan, of Cleveland, Ohio (O. D. 
Duncan and Robert G. McCreary, both of Cleveland, Ohio, of coun- 
sel), for libelant. 

A. J. Gilchrist, of Cleveland, Ohio, for respondent. 

DAY, District Judge. [1] This libel allèges a cause of damage to 
the libelant's steamer, Joseph G. Butler, Jr., by the steamer Lake 
Shore about 10 o'clock p. m. of the night of June 28, 1907, in the 
Vidal Shoal Cut Channel. The Vidal Shoal Channel is a channel eut 
through rocks, and in 1907, at the time of the accident, was approxi- 
mately 2,300 feet long and about 250 feet wide. Its gênerai direc- 
tion is marked by the Çanadian Canal Ranges, which mark the center 
of the cut. The northern side of the cut, at the upper or westerly 
end, is marked by a red float light, and three spar buoys are below, 
or to the eastward of , the float. There are no lights on the southerly 
side, but there are four stakes, the extrême westerly stake being about 
50 feet more to the westward than the float light, and the last stake on 
the southerly side is somewhat to the westward of the last stake, as it 
marks the extrême lower or eastern end of the cut on the southerly 
side. Below the Vidal Shoal Channel there is open water of a mini- 
mum depth of 23 feet, which extends for a considérable distance. 
This open expanse of water is perhaps half a mile in length, perrait- 
ting of sufficient space for vessels to turn around, and to wait and 
anchor before entering the Vidal Shoal Channel. It also appears that 
there is a current of perhaps two miles an hour running through 
this Vidal Shoal Channel. 

It is claimed on behalf of the Butler: That she was down-bound 
with a cargo of 9,800 tons of iron ore, and a uniform draught of 
about 20 feet. At a point designated as Big Point, some distance 
above the Vidal Channel, the Butler was checked to half speed, and 
later checked to slow speed, and proceeded at a rate of between four 
and six miles an hour. That, when she arrived at the point where 
the turn onto the Çanadian Canal Ranges was to be made, she com- 
menced making the turn in the usual manner on her starboard helm. 
That at this time the lights of the vessel, which af terwards proved to 
be the Lake Shore, were seen coming out of the Çanadian Canal 
Piers. That the Butler immediately blew a signal of three whistles 
to the Lake Shore as a request for the Lake Shore to check, so that 
the vessels would not meet in the Vidal Shoal Cut. Shortly after 

•For other cases see same toplc & S numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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this, the Butler blew a signal of three long and two short blasts for 
the Canadian Lock, this being the customary signal to notify the 
Canadian Lock officiais of an approaching boat. The Lake Shore 
answered the three blast signais by blowing one. The Butler blew 
three again, followed by one whistle, and the Lake Shore answered 
with three whistles. That by the time this signaling had been com- 
pleted the Butler had completed the turn, and was headed down on 
the Canadian Canal Ranges. The Butler continued down about on 
the ranges, and passed the red float light marking the upper end of 
the eut on the port hand in the usual manner, and, when the Butler 
was getting pretty close to the lower end of this eut, it was seeii 
that the Lake Shore was not stopping below, but was coniing ahead. 
and was dropping to the southward of the ranges, some distance be- 
low. The Butler's wheel was ported enough to clear the Lake Shore, 
and her engines rung up for full speed. She swung to starboard un- 
der the porting of her helm just as her bows met the Lake Shore 
bows, her starboard side forward about abreast of No. 1 hatch, struck 
on the bank to the southward of the southerly line of the channel. 
This rolled her over to port, and the porting bilge also struck, and 
damage to both sides was sustained. That at the time of the striking 
of the Butler the pilot houses of the two boats were abreast and their 
sides at that time were from two to eight feet apart, and at this 
time both boats were well to the southward of the range. 

It was the contention on behalf of the Lake Shore : That she was 
up-bound and left the Canadian Canal at about 9:40 p. m. After 
leaving the canal, she proceeded at a speed of five or six miles an 
hour. That somewhere between the turn from the course leading 
from the canal and the Vidal Shoal Cut the Lake Shore passed the 
steamer Advance port to port ; and, after passing the Advance, made 
out the red light and range lights of the Butler somewhere in the 
neighborhood of Big Point. The Lake Shore at this time was ap- 
proaching the lower end of the Vidal Shoal Cut. A little later those 
on board the Lake Shore saw the Butler open up her green lights, 
the Lake Shore at that time entered the Vidal Shoal Cut, and im- 
mediately blew a three-blast signal. The Butler then blew one, which 
the Lake Shore answered with one, followed by a second three-blast 
signal, to which no reply was received. 

It is contended that the Lake Shore was at this time on the range 
course; that she continued on the range course, and, when about 1,000 
to 1,200 feet from the Butler, they ported their wheel, and crawled 
to the American side of the channel as the Butler was coming on 
an angle headed for about the Lake Shore's texas, and showing both 
side lights. After porting the Lake Shore headed on the float light 
until they got close up to the northward side of the channel, when 
they straightened up. The Lake Shore met the Butler just as the 
bows of the two boats were abreast of the float light; the texases 
of both boats being about abreast of each other at the same time 
as they were abreast of the float light. The Lake Shore passed the 
float very close, so close that they were apprehensive of striking it. 
The steamer Joseph G. Butler is a freighter of 6,588 gross ton, 525 
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feet in length, 55 feet beara. The Lake Shore is a freighter 3,871 
tons, 356 feet in length, and 50 feet beam. 

From an examination of the record it is quite apparent that the 
only witnesses, which are the officers and the crew of thèse respective 
ships, stick very closely to their ovvn boats, and it will be necessary 
to examine this record in order to arrive at the probabiHtes of its 
occurrence. 

Under both stories, a one-whistle passing agreement was estab- 
lished. It is also noticed that both sides claim that three-whistle 
signais were blown and answered, and that thèse signais were in- 
tended as checking signais. The three principal contradictions are 
then: First, as to the signais given by the respective boats; second, 
the meeting place of the boats; and, third, as to which boat was 
crowding the other. A portion of rule 5 of the pilot rules of the 
Great Lakes reads as follows: 

"That in ail narrow channels where ibère is a cuirent, and in the rivers 
St. Mary, St. Clair, Détroit, Niagara and St. Lawrence, when two steamers 
are meeting, the desceuding steamer shall hâve the right of way, and shall, 
before the vessels shall hâve arrived within the distance of one-half mile of 
each other, give the signal necessary to indicate which sida she elects to take." 

The witnesses for the Lake Shore on being examined some five 
years after the accident with striking distinctness seem to recall the 
détails of the occurrence, although the Lake Shore was not in any 
way damaged at the time, and with great uniformity place the texases 
of the two boats and the float light in a direct line. A considération 
of the probabilités would not indicate such a position. The Butler 
was the down-bound boat, coming with the current, and it would seem 
natural that, it being the Butler's duty to blow first, the Butler would 
blow first, and did blow first, in order to establish a passing agree- 
ment. The whistle blown by the Butler for the Canadian Canal would 
give notice to the Lake Shore that the Butler intended to pass through 
the Shoal into the Canadian Locks. It is well established in naviga- 
tion that a vessel proceeding against the current is much more easily 
controlled than proceeding with the current. The Galatea, 92 U. S. 
439, 23 L. Ed. 727. It was then more probable that the Butler would 
blow to the Lake Shore than for the Lake Shore to blow first to the 
Butler. The location of this occurrence given by the officers and crew 
of the Lake Shore is not as probable as that given by the officers and 
crew of the Butler. The testimony of the captain of the Butler, I 
think, is frank and distinct concerning the signais and the location 
of the accident. He gives the meeting of the boats at a place well 
down the Vidal Cut, and I think that this is where they met. The 
contention is made that the Butler struck a boulder, but this is in 
no way established by the testimony in this case. In this narrow 
channel, only 250 feet in width, it is apparent from the record that 
the Lake Shore forced the Butler off of the ranges, compelling the 
Butler to run aground and suffer the injuries complained of. 

[2] In this case I am confronted with interested, biased witnesses, 
and I am compelled to arrive at niy décision from the probabilités of 
the situation as I bave before indicated. There was no contact be- 
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tween the Butler and the Lake Shore, but the Lake Shore by her nég- 
ligent navigation causée! the Butler to damage herself by striking and 
accordingly the Lake Shore is as responsible for the damage as if she 
herself had inllicted it by direct contact. The Maggie J. Smith, 123 U. 
S. 349, 355. 8 Sup. Ct. 159. 31 L. Ed. 175; The Ohio, 91 Fed. 547, 
558, 33 C. C. A. 667; The EHzabeth Jones, 112 U. S. 514, 5 Sup. Ct. 
468, 28 L. Ed. 812. 



ST. BIDRNARD v. .SITANE et al. 
(District Court, X. D. Ohio, E. D. January 2. 1013.) 

No. 8,404. 

1. Deatit (S fil*) — ItKiirr to Sue — Staiittoky Actions — Limitations. 

\ riKlit of action for wron^'fnl «leath eonferred by statute, being In 
oontraveiJtion of tlie common )aw and cleiierident aloiie ou the statute 
creatiiia; it, must be taken with tlie limitation plaœd by the statute on 
the ren:cdy, giving the right to sue soîely to a particular person. 

[Ed. Note.— For other cases, see Death, Cent. Dis. §§ ■'50, 37-46, 48; 
Dec. Dig. § .^l.*] 

2. DeATII (§ 8*) — WKOiS'GFUL DeATI! — lilOIIT TO St'E StaTUTES. 

Where the intestate of a Michiiran admluistratrix was l-cilled in Illinois, 
the ndniiiiistratrix's ri.aht to sue therefor in Ohio depeuded on the stat- 
utes of Illinois, and for the purrA)se of such suit she niight be regarded 
as an Illinois administratrix. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 12, 36, 52, 121, 
133; Dec. Dig. § 8.*] 

3. EXECUTORS AND AdMINISTRATORS (§ 524*) — L'ETTERS — SCOPE — EXTENT OF 

PowEKS — Suit in Foreigx .Tukisdiction. 

The cai)aeity eonferred by letters of administration is limited to the 
State within which they are graiited, and, in the absence of statutes 
giviiig eft'ect to the foreign appoiiitiuwit, no suit ean be maintained by 
such administrator in another state in either the state or fédéral courts. 

[Ed. Note. — For other cases, see Executors and Adnrinistrators, Cent. 
Dig. §§ 2330-2343; Dec. Dig. § 524. *J 

4. Deatii (§ 35*) — WiïoNGFUL Deatu — Foreign Administrator — Right to 

Sue. 

(Jen. Code Ohio, § 107C9, and section 10770 as amended by Laws 1910, 
p. 198, provides that an administrator duly appointed in another state 
or country 'nay sue in the courts of Ohio in like nianner and under like 
restriction as a nonresident is permitted to sue, and may sue for wrongful 
death in ail cases wliere the state of tlie adniinistrator's domicile allows 
the enforcement in its courts of a statute of Ohio of a like character. 
The Illinois statute relatiug to wrongful death (Laws 1853, p. 97) as 
amended in 1003 (Laws 1903, p. 218) provides that no such action shall 
be bi'ought or prosecuted in Illinois to recover damages for a death oc- 
eurring outside the state. Held, a .Michigan administratrix of a person 
alleged to hâve been wrongfuUy killed in Illinois could not sue either 
in the state or fédéral courts of Ohio for such wrongful death. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 50 ; Dec. Dig. § 35.* 
What law governs actions for wrongful death, see note to Burrell v. 
Fleming, 47 C. C. A, 606.] 

5. Courts (§ 371*) — Fedekal Courts — Wrongful Death — State Statutes — 

Enforcement. 

The fédéral courts in one state will enforce a cause of action for 
wrongful death arising under the statutes of another state, only when it 

»For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Is not probibltPd by the statutes or public policy of tbe state where tbe 
action is brouglit, aud where the procédure is adéquate to the enforct»- 
ment of such rights thereiii. 

[Ed. Note.— For other cases, see Courts, Ceut. Dig. §§ 907, 972-976; 
Dec. Dig. § 371.* 

.Turisdiction of fédéral courts as affeeted by state laws, see note to 
Barling v. Bank of British North America, 1 0. C. A. 513.] 

6. Courts (§ .371*)— Feoeral Courts— Causes of Action Arising in Differ- 
E^'T States. 

The right to enforee in a fédéral court in oue state a cause of action 
arising under the laws of auother state dépends eutirely on the statutes 
and policy of such other state. 

LEd. Note.— For other cases, see Courts, Cent Dig. §§ 907, 972-97(i. 
Dec. Dig. § 371.*] 

At Law. Action by Lillian St. Bernard, as administratrix of the es- 
tate of Bien St. Bernard, deceased, against S. P. Shane and G. A. 
Garretson, receivers of the Gilchrist Transportation Company. On 
demurrer to complaint. Sustaiiied. 

Evving, Counts & Terrell, of Cleveland, Ohio, for plaintifif. 
lîoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for défendant. 

DAY, District Jndge. This is an action brought by the plaintiiï, 
as administratrix, to recover damages on acconnt of the death of lier 
intestate. The injuries and death occurred in Illinois. The cause of 
action arises out of the Illinois statutes providing for the recovery by 
the decedent's personal représentative for the death of the décèdent. 
The sections of the statute giving the right of action (Hurd's Revised 
Statutes of Illinois 1912, chapter 70, sections 1 and 2) provide as fol- 
lows : 

"Section 1. Be It enacted by the people of the state of Illinois, represented 
iii the General Assembly. Whenever the death of a person shall be caused by 
wrongful act, neglect or dcfault, and the act, neglect or default is such as 
would, if death had not ensued, bave entitled the party injured to maintaln 
an action and recover damages in respect thereof, then and in every sucli 
case the person who or conipany or corporation whicli would hâve been llable 
if deatli liad not ensued, shall be llable to an action for damages, notwith- 
standing the death of the person injured, and altbough the death shall hâve 
been caused under such circumstances as amount in law to felony. 

"Sec. 2. Every such action shall be brought by and in the uame of the Per- 
sonal représentatives of such deceased per.son and the amount recovered in 
every sucli action sliall be for the exclusive beuefit of the widow and tlie next 
of kin of such deceased person, and shall be dlstributed to such widow and 
uext of kin in the proportion provided by law. In relation to tlie distribution 
of ])ersonal property left by persons dylng intestate; and in every such action 
the .1ury may give such damages as they shall deem a falr and just compen- 
sation with référence to tbe pecuniary injuries resulting from such death to 
the wife and next of kin of sucli deceased person not exceeding the sum of 
ten tliousand dollars : Provided, that every such action shall be comuienced 
within one year after tlie death of sucli person. Provided further, that no 
action shall be brought or prosecuted in this state to recover damages for a 
death occurring outside of tliis state, and that tlie increase from flve thou- 
sand to ten tliousand dollars in the amount hereby authorized to be recovered 
shall apiily only in cases wlien death hereafter occurs." 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The plaintiff bas brought suit in tbis court, alleging in her pétition 
tbat she was appointée! administratrix in Michigan, tbe home of the 
décèdent. 

The défendants bave filed a demurrer to the pétition, assigning two 
grounds : "First. The plaintiff bas not légal capacity to sue. Second. 
Tbat tbe facts alleged in the pétition are not sufficient to constitute a 
cause of action." 

The question then for considération is tbis : Can an administratrix, 
appointed in Michigan, enforce in a fédéral court of Ohio a cause of 
action given by tbe Illinois statutes for death occurring by wrongful 
act in Illinois? This demurrer raises no question of jurisdiction. 

[1] The first ground of demurrer raises the question as to whether 
or not tbe plaintiff bas légal capacity to maintain this action in this 
court. The question then is: Can the plaintiff, as an administratrix, 
appointed in Michigan, under the facts stated, maintain this action in 
the fédéral courts in Ohio? The right of action for death by wrong- 
ful act arising under the Illinois statutes is vested in the personal 
représentative of the décèdent. The right of action being given, in 
contravention of the common law, and being dépendent alone upon 
the statute creating it, the right must be taken with the limitation 
placed upon the remedy. 

[2] The rights of the administratrix are therefore derived from the 
Illinois statutes, and for the purposes of this suit she may be regard- 
ed as an Illinois administratrix. Davidow v. Pennsylvania R. Co. (C. 
C.) 85 Fed. 943, 944; Northern Pac. R. Co. v. Babcock, 154 U. S. 190, 
197, 14 Sup. Ct. 978, 38 L. Ed. 958. 

[3J The capacity conferred by letters of administration is liniited 
to the State within which they are granted, and, in the absence of stat- 
utes giving effect to the foreign appointment, no suit can be maintained 
by such oiïîcer in another state, in either the state or fédéral court. 
Story on the Conflict of Laws, § 513 ; Noonan v. Bradley, 9 Wall. 394, 
400, 19 L. Ed. 757; Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 
.525, 35 L. Ed. 112; Byers v. McAuley, 149 U. S. 608-615, 13 Sup. Ct. 
906, 37 L. Ed. 867. 

[4] Tbat this rule is applicable to both state or fédéral courts was 
recognized by the Court of Appeals for this circuit, in the case of 
Courtney v. Pradt et al, 160 Fed. 561-563, 87 C. C. A. 463. This 
being tbe recognized rule, it becomes important to ascertain what right 
the Ohio statutes give to an administratrix, appointed in a foreign 
jurisdiction, to maintain an action in this state. It was heldl in Cham- 
bers V. B. & O. R. Co., 207 U. S. 142, 28 Sup. Ct. 34, 52 L. Ed. 143, 
tbat: 

"The state policy décides whether and to what estent the state will enter- 
tain in its courts transitory actions, where the causes of action hâve arisen 
In other jurisdictions." 

The policy of Ohio, in such cases, is found in sections 10769 and 
10770 of the General Code. 
Under section 10769 it is provided that: 

"An exécuter or administrator duly appointed in another state or country, 
may commence and prosecute an action or proceeding in any court in this 
state, in his capacity as such, in like manner and under like restrictions as 
a nonresident is permitted to sue." 
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Section 10770, as amended by Laws 1910, p. 198, provides that a 
right of action for death by wrongful act arising under a statute of 
another state may be enforced in Ohio "in ail cases where such for- 
eign State * * * allows the enforcement in its courts of a stat- 
ute of this state, of a like character." 

In the case of B. & O. R. Co. v. Chambers, 73 Ohio St. 16, 23, Id 
N. E. 91, ^Z (11 L. R. A. [N. S.] 1012), the Suprême Court of the 
state of Ohio said: 

"Primarily the Législature must be held to be the judge of questions of 
public policy, and, if it bas spoken plainly either for or against tbe enforce- 
ment of a statute of its sister state in a giveu case, tbe courts must obey its 
mandate." 

It will then be seen that, under the Ohio statutes and Ohio décisions, 
the Législature of Ohio and the courts of Ohio hâve expressly declar- 
ed that it is against the public policy of the state of Ohio to permit 
a foreign administratrix to enforce in its courts a cause of action for 
death by wrongful act arising under the statutes of another state, ex- 
cept where such state permits the enforcement in its courts of simi- 
lar causes of action arising under the Ohio statutes. We then inquire: 
Will the statutes of Illinois and will the law of Illinois permit of the 
enforcement in its courts of the Ohio statutes giving a cause of action 
for wrongful death? The Illinois statutes (Laws 1853, p. 97) cover- 
ing this situation as amended in 1903 (Laws 1903, p. 218) provided in 
part : 

"That no such action shall be brousht or prosecuted in this state to recover 
damages for a death occurring outside of tins state." 

And this is the présent statute law of the state of Illinois. The 
Suprême Court of Illinois, in the unreported case of Thomas Daugh- 
erty, Administrator, appellant, against American McKenna Process 
Company, appellee, decided on the 26th day of October, 1912, upholds 
the constitutionality of this statute, so it is the established law of the 
state of Illinois that no action shall be brought or prosecuted in that 
state to recover damages for a death occurring outside of that state. 
It is well established that an administrator appointed in one state to 
recover damages for the death of his intestate in the courts of another 
state receives his capacity to sue conferred by letters of administra- 
tion granted in the appointment, and this capacity to sue is limited to 
the state within which the letters are granted; and that, in the ab- 
sence of a statute giving efïect to a foreign appointment, no suit can 
be maintained in the courts of another state by such an administrator. 

Such is the law as is announced by the Court of Appeals for this 
circuit in Maysville St. R. Co. v. Marvin, 59 Fed. 91, 8 C. C. k. 21. 
The following cases are also authority for this doctrine: Sanbo v. 
Union Pacific Coal Company (C. C.) 130 Fed. 52; Cornell Company, 
Ltd., V. Ward, 168 Fed. 51, 9i C. C. A. 473 : Dodge v. Town of North 
Hudson (C. C.) 177 Fed. 986; Smith v. Madden (C. C.) 78 Fed. 833. 
It then becomes apparent that the plaintiff herein has net the légal 
capacity to maintain the action in this court, and the demurrer will be 
sustained as to the first ground thereof. 

In considering the second ground of demurrer as suggested by coun-. 
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sel for the défendant, the right of the administrator as a citizen of 
one State to enforce in the cotirts of Ohio, or a fédéral court in Ohio, 
an action for wrongfui death, arising under the statutes of another 
State, is the question raised. From the Ohio statutes already quoted 
it appears that an action for wrongfui death would be enforced in 
this state in ail cases where such foreign state allows the enforce- 
ment in its courts of the statutes of this state, of a like character. 

The provisions of the Ohio law relating to the right to maintain an 
action for a death or injury occurring in another state were considered 
by the Suprême Court of Ohio, in the case of Wabash R, Co. v. Fox, 
Adm'r, 64 Ohio St. 133, 142, 59 N. E. 888, 889 (83 Am. St. Rep. 739) 
where the court said : 

"It is apparent from this section that a condition to the right to maintain 
such action In this state where the Injury occurred in another state is that 
such state allows the enforcement of the statutes of this state of like charac- 
ter ; that is, if by the laws of such foreign state our statutes will be enforced 
in an action based upon alleged death from négligence occurring in Ohio, then 
a party may maintain an action of like character hère where injury was re- 
ceived in such other state ; otherwise not." 

This statute having been construed by the Suprême Court of Ohio, 
this court is bound by such décision. Maiorano v. B. & O. R. R. Co.. 
213 U. S. 268, 29 Sup. Ct. 424, 53 L. Ed. 792. 

The Suprême Court of the United States has also decided that a 
state may restrict or even deny the right to sue in its courts in transi- 
tory actions. Chambers v. B. & O. R. R. Co., 207 U. S. 142, 28 Sup. 
Ct. 34, 52 L. Ed. 143. This case was before the Suprême Court on a 
writ of error directed to the Suprême Court of Ohio. 

From the décisions cited, it seems clear that a state may through its 
Législature say what transitory action arising in other jurisdictions 
shall be enforced in its courts and upon what conditions they may be 
so enforced. 

From the foregoing it is clear that a state, through its Législature, 
may déclare the public policy of that state in its statutes, if the policy 
adopted opérâtes uniformly upon the citizens of the respective states. 
The conditions we hâve presented by the petitioner in this case we 
are considering opérâtes uniformly, because it dénies the right to 
enforce a cause of action for death arising in Illinois, not only to the 
citizens of Illinois, but to the citizens of the several states, including 
the state of Ohio. 

The plaintif! herein is not denied access to the courts of Ohio be- 
cause she is a citizen of a particular state or because she is not a 
citizen of Ohio, or some other state, but because what she seeks to 
enforce is not cognizable in the courts of this state for the reason that 
the Législature of Ohio has declared it to be against the public policy 
of Ohio to entertain such actions in its courts. 

[5] The fédéral courts in one state will enforce a cause of action 
for wrongfui death arising under the statutes of another state, only 
when it is not prohibited by the statutes or the public policy of the 
state where the action is brought, and where the procédure in such 
state is adéquate to the enforcements of such rights therein. Slater 
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V. Mexican National Railroad Company, 194 U. S. 120, 24 Sup. Ct. 
581. 48 L. Ed. 900; Cuba Railroad Companv v. Crosby, 222 U. S. 473, 
32 Sup. Ct. 132, 56 h. Ed. 274, 38 L. R. A. "(N. S.) 40. 

[6] The right to enforce an action, then, in a fédéral court in one 
State in a cause of action arising under tlie laws of another state, dé- 
pends entirely upon the statutes and the policy of such olher state. 
The policy of the state of Illinois does not permit the maintenance 
of such an action as is involved in this case arising under the statutes 
of the state of Ohio, the statutes of Illinois prohibiting such action. 
The statutes of the state of Ohio deny to a citizen of the state of 
Illinois the right of action for wrongful death arising under the stat- 
utes of Illinois, and this applies equally to the fédéral courts in Ohio. 

The second ground of demurrer will, accordingiy, be sustained, and 
exception granted to the plaintiff. 



TIXITEO STATIO.S FIDELIÏY & GUAIÎ.VNTY CO. y. WEXQER et al, 

(District Court, D. Moiitanii. .Tamiary 10, tOlïi) 

Ko. 1,0C4. 

Indemnity (§ 8*) — CoNTRACT — Subject-Matter — Subrogation. 

Défendants liecame iiidemnitors oî ])Uiintiiï surety conipany asaiiist lia- 
l)ility as surety on tlie ofïicial bond of a comity treasurer. PJaiutiff also 
becanie surety to the eouuty treasurer against défalcation by a deputy. 
Such deputy having coQverted county funds. plalutllï paid a .iudgmeut 
rendered tlierefor in favor of tlie county against plaintiff and tlio treas- 
urer, and tlien sued défendants for indemnity. Ilcld tliat, liy virtxie of 
plaintitï's relation to the deputy, the payment of the .iudgnieut constituted 
but a payment of plaintiff's owu debt as surety for the deputy, not witli- 
in défendants' indemnity contract, and that défendants were not bouud 
to indeumify plaiiitilt and theu sue plaintiff as subrogées of the countj- 
treasurer. 

[Ed. Note. — For other cases, see Indemnity, Cent. Dig. §§ 10-15; Dec. 
Dig. § 8.*] 

At Law. Action by the United States Fidelity & Guaranty Com- 
pany, a corporation, against John Wenger and others. On demurrer 
to défendants' answer. Denied. 

Gunn, Rasch & Hall, of Helena, Mont., for plaintiff. 
W. H. Trippet, of Anaconda, Mont., H. G. Rodgers, of Diilon, Mont., 
and Rodgers & Rodgers, of Anaconda, Mont., for défendant Wenger. 
Tolan & Gaines, of Missoula, Mont., for défendant T. J. McKenzie. 

BOURQUIN, District Judge. Défendants, apparently by request 
of one Nadeau, becarne and are indenmitors of plaintiff, surety on the 
officiai bond of Nadeau, county treasurer. One Johnston was deputy 
treasurer, and plaintiff' executed a fidelity or indemnity bond in his 
behalf to Nadeau. Johnston converted treasury funds, the county re- 
covered judgment therefor against Nadeau and plaintiff', and plaintiff" 
paid it. Plaintiff brings this action for indemnity. Défendants plead 

•For otber cases see same topic & § h'UMBEB lu Dec. & Am. Dlgs: 1907 to date, & Rep'r Indexes 
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by way of défense that plaintifï is not entitled to recover by reason of 
its relation to Johnston. Plaintifif demurs. 

Plaintifï contends that in any event défendants must indemnify it, 
and, as subrogées to it and Nadeau, might bring an action against 
Johnston and also plaintifif as indemnitor for Johnston. 

Défendants contend that, when plaintiff paid as aforesaid, it only 
paid its own debt as indemnitor for Johnston, not within their con- 
tract of indemnity to plaintiff, that they may so défend herein, and 
are not driven to the circuity of action suggested by plaintifï. The 
case would appear to be novel in its facts, however it may be in réf- 
érence to the law. 

Contracts of indemnity in some respects are distinguishable from 
suretyship, but they are largely of like obligations and conséquences. 
That of défendants approximates suretyship, wherein plaintiff is cred- 
itor of Nadeau, défendants are sureties for Nadeau, and Nadeau is 
debtor and principal therein. Both by contract and by opération of 
law, défendants possess the rights of sureties. When pursued by the 
creditor, the surety may interpose any défense that the principal can — 
stands in the shoes of the principal — if inhérent to the debt and not 
merely personal to the principal. For the surety engages and can be 
held to pay only what the principal should pay, and when the latter is 
released or excused from or has a good défense to payment, so, like- 
wise, the former. It is believed that a surety in a bond who under- 
takes to indemnify his principal for the defaults of others for whom 
the principal is responsible to the obligée, thereby in légal effect re- 
leases the principal from the liability to reimburse the surety for any 
payments the latter may hâve made to the obligée on account of de- 
faults of the principal which are primarily such defavdts of such oth- 
ers. Otherwise plaintiff is creditor of and debtor to Nadeau, and 
Nadeau likewise to plaintiff, arising out of the same contract and for 
the same transaction ; plaintiff is creditor of and debtor to itself ; plain- 
tiff as surety would recover reimbursement from Nadeau, to the end 
that Nadeau could recover it from plaintiff as indemnitor; and plain- 
tiff as surety, failing to recover reimbursement from Nadeau, could 
as subrogea to Nadeau's rights recover it from Johnston and itself 
as indemnitor. Such cross-demands must extinguish each other. 
No one can be debtor to or creditor of himself, nor maintain a suit 
against himself. 

If plaintiff sued Nadeau for reimbursement, the latter could inter- 
pose as a release and défense plaintiff's contract of indemnity for 
Johnston. On the other hand, if Nadeau sued plaintiff as indemnitor 
for Johnston, plaintiff could défend that therefor it had necessarily 
reimbursed the ultimate party entitled thereto, the county, bailor of 
both Nadeau and Johnston and to which both were liable, which re- 
imbursement inured to the benefit of Nadeau. The debt of Nadeau 
paid by plaintiff to the county was also the debt of Johnston which 
plaintifï was bound to pay Nadeau. The payment of the first was also 
a payment of the last. In both suggested actions the answers as afore- 
said could be défenses and not necessarily set-offs or counterclaims. 
Hence, in this action at law, the défense is available to défendants, for 



460 201 FEDERAL KEPOETER 

plaintifF, having released their principal, has released them. Any pay- 
ment by tliem would be as volunteers and would subrogate them to 
no right to reimluirsement from Nadeau only, they then standing in 
plaintiff's shoes, in that Nadeau owes plaintiff nothing. 
Demurrer overruled. 



In re SHEAR. 
(District Court, W. D. New York. .Tanuary 4, 1913.) 

1. Bakkruptoy (§ 408*) — ^Disciiabge — Offenses — Nkcbssity of Conviction. 

To deprive a baiikrupt of his riglit to a disclinrge, it is not iiecessary 
tliat he sliîtU Ivave beeu convicted of one of tlie oft'enses eimmerated iu 
the act; but it is enough if it be sliown by clear aud convinciug évi- 
dence that he lias been guilty of suuli offense. 

[Ed. Note. — For other cases, see Baukruptcy, Cent. Dig. §§ 732-730, 
750, 762, 763 ; Dec. Dig. § 408.*] 

2. Bankruptcy (§ 408*) — DisciiAKGE — False Oath — GoNViOTioN — Prima 

Pacie Evidence. 

A prior adjudication that tlie l)ankrupt had made a false oath, in tlie 
course of his examinatlon iu relation to tlie conduet of hls business, on 
the certificate of the référée, and summary punlsliment for contempt, 
constitute prima facie proof of a relevant spécification against his ap- 
plication for tlie discharge ; but lie may stlll show that the offense was 
not knowiugly and fraudulently commltted. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-730, 759, 
762, 763; Dec. Dig. § 408.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Wil- 
son M. Shear. On revievv of a spécial master's décision denying the 
bankrupt's discharge. Affirmed, on condition. 

See, also, 188 Fed. 677. 

Carleton H. White, of Buffalo, N. Y., for objecting creditor. 

Dolson & Dolson, of Bufïalo, N. Y., for bankrupt. 

HAZEL, District Judge. The bankrupt, on motion of creditors, was 
heretofore adjudged guilty by this court of making a false oath in tes- 
timony given before the référée in bankruptcy in relation to the where- 
abouts of his property and the conduet of his business. Subsequently, 
under section 14 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 550 [U. S. Comp. St. 1901, p. 3427]), spécifications were inter- 
posed in opposition to his discharge on the ground that he had com- 
mitted an offense punishable by imprisonment, in that he had made 
the aforesaid false oath. At the hearing in the bankruptcy proceed- 
ing, the objecting creditor introduced in évidence the décision of this 
court, adjudging the bankrupt guilty of making a false oath and of 
contempt of court, and then rested, without further évidence. The 
bankrupt then moved for a dismissal of the spécification, and submit- 
ted that the objecting creditor failed in affirmatively establishing that 
he was guilty of an offense under section 29 (b) of the Bankruptcy 
Act. 

[1] To deprive a bankrupt of discharge, it is not necessary that 

*For other cases see same topic & i nvmbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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he shall hâve been convicted of one of the offenses enumerated. It 
is enough if it be shown by clear and convincing évidence that he has 
been guilty of such an offense. In Re Gaylord, 112 Fed. 668, 50 C. 
C. A. 415, it was plainly held by the Circuit Court of Appeals for 
this circuit that a bankrupt, who has intentionally testified falsely re- 
specting a material fact at a first meeting of creditors, is not entitled 
to a discharge, though in that case the court reached the conclusion 
that the évidence was insufficient to show that the particular state- 
nients of which perjury was predicated were false, and the bankrupt 
was granted bis discharge. In Re Kretsch (D. C.) 172 Fed. 523, Judge 
Hand held that perjury by the bankrupt in proceedings for his dis- 
charge did not operate as a bar thereto, where there was other évidence 
showing him to be entitled to it. In Re Blalock (D. C.) 118 Fed. 
679, the court held that the willful making of a false oath in another 
bankruptcy proceeding was not ground for refusai to discharge. 

[2] Apparently there is a well-defined distinction between the mak- 
ing of an intentional false oath in an examination of the bankrupt un- 
der section 7 (9) of the Bankruptcy Act and in a proceeding for dis- 
charge. In this case the false oath, willfully and fraudulently made 
as heretofore determined, was made in the course of the examination 
of the bankrupt in relation to the conduct of his business. His right 
to a discharge depended upon his appearance at the meeting of cred- 
itors and submission to an examination in relation to his business and 
property. If the évidence as to his conduct and the willful falsity 
of the oath taken by him clearly show that he is lacking in honesty, 
his discharge should be refused ; but I think the opportunity should 
not be denied him of showing in this proceeding that the offense of 
making a false oath was not knowingly and fraudulently committed, 
and that he should not be prevented from making further explanation 
of his testimony, if he is able to do so, or from showing that he did 
not make a willful misstatement of facts on his examination. The 
prior adjudication that the bankrupt had made a false oath, on the 
certificate of the référée, and his summary punishment for contempt 
(In re Shear [D. C] 188 Fed. 677), are to be considered as showing 
prima facie that this spécification was established. 

The discharge is denied, unless the bankrupt within 10 days péti- 
tions the court for leave to introduce testimony, in which case the mat- 
ter will be resubmitted to the spécial master. 



EVANS V. WESTERN TIMBER & LOGGING CO. 

(District Court, VV. D. Washington, S. D. December 26, 1912.) 

No. 1,235. 

Admibaltt (§ 19*)— JnBisDiCTiON — Maritime Torts — Injuky to Vessel. 

A suit in personam against a timber Company to recover for the loss 
of a vessel by coming into collision at night with a pile, alleged to hâve 
been an obstruction to navigation, drlven by respondent In navigable 

*For other cases see saine topic & § nombek in Dec. & Am. Digs. 1907 tx> date, & Rep'r Indexes 
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water în aid of its raftiiig opérations and negllgently left unliglited, Is 
within the jurisdiction of a court of admiralty. 

[Ed. Note— For other cases, see Admiralty, Cent. Dig. §§ 233, 234; 
Dec. Dig. § 19.* 

Admiralty jurisdiction of torts, see note to Campbell v. H. Hackfeld & 
Co., 62 0. C. A. 270.] 

In Admiralty. Suit in personam by Bert Evans against the West- 
ern Timber & Logging Company. On exceptions to libel for want of 
jurisdiction in tiie court. Exceptions overruled. 

Teats, Metzler & Teats, of Tacoma, Wash., for libelant. 
Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for respond- 
ent. 

CUSHMAN, District Judge. This is a libel in personam, wherein 
the libelant seeks to recover from the respondent for injuries caused 
by a collision between libelant's gasoline launch, of 20 tons' burden, 
with a pile, alleged to hâve been driven in the navigable waters of 
Puget Sound by the respondent. The libel recites : 

"That on the 23d day of Marcli, 1911, and for some time prior thereto, tbe 
libelant, Bert Evans, was the master and owner of the launch Elsie B. That 
the said launch Elsie E was a gasoline propelled craft of about 20 tons' bur- 
den, and a tight, stauneh, and strong craft. That the said Bert Evans Is at 
this time, and was at ail times herein mentioned, a duly liceused pilot, and 
that on the 23d day of March, 1911, and for some time prlor thereto, the 
said Bert Evans operated the said craft Elsie E on the waters of Puget 
Sound, and In particular between the ports of Tacoma and Burley, carrying 
passengers and freight for hire. That the town of Burley Is located at the 
north or upper end of what is known as the Burley Lagoon. That said la- 
goon is a navigable body of water at high tide and an arm of Puget Sound. 
That on the 23d day of March, 1911, and for a long time prlor thereto, the 
said Western Timber & Logging Company, in the opération of its logging busi- 
ness, had placed and driven into the said lagoon piles to be used by the said 
Western Timber & Logging Company for its rafting and booming ground. 
That the said piles were driven into the said lagoon, and along and across 
the ehannel of the said lagoon. That it was necessary for the varions wa- 
ter crafts. In reaching the said town of Burley, to foUow the said ehannel. 
That the respondent Western Timber & Logging Company obstructed the ehan- 
nel leading to the town of Burley with Its said piles, maklng navigation In 
the upper end of the said Burley Lagoon dangerous and hazardous, and that 
the said piles were a hindrance and obstruction to navigation, and that on 
the 23d day of March, 1911, the said respondent maintained no lights in 
the nigbttlme upon the said piles, or any of them. And that said Western 
Timber & Logging Company on the said 23d day of March, 1911, and prlor 
thereto, maintained said piles driven into the said Burley Lagoon, con- 
trary to the orders of the United States engineers. That In order to reach 
the town of Burley It was necessary, owing to the shallowness of the water 
in the said lagoon, to go in at higli tide, and that on the said 23d day of 
March, 1911, the tide was high at about the hour of 1:30 In the mornlng; 
that on the said 23d day of March, 1911, as the said Bert Evans was pro- 
ceedlng on his way with the said launch Elsie Ei to the landing at Burley. 
and as he was navigating hls said craft In a careful and cautious manner 
and under slow speed, and through no fault of his own, but through the 
carelessness and négligence of respondent, and its utter disregard to the rights 
of navigators in obstructlng the said ehannel with their piles, and through 
the carelessness and négligence of the Western Timber & Logging Company 

•For ofher cases see same topic & § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in not maintainlng in tlie nighttlme llghts upon fhe said obstructions, the 
launch Elsie E struck one of the said piles, overturning the said craft, which 
immediately took flre, and was totally consumed, and was a total loss." 

This matter is before the court on exceptions to the libel ; it 
being contended that the cause of action set forth "is not an ad- 
miralty and maritime action, and is not within the jurisdiction of this 
court." In Philadelphia, Wilmington & Baltimore Railroad Co. v. 
Philadelphia & Havre de Grâce Towboat Co., 23 How. 209, 16 L. 
Ed. 433 — which was a case of injury to a vessel colliding with a pile 
left in the bed of a navigable river — concerning jurisdiction, the court 
says: 

"Since the case of Waring v. Clark, 5 How. 464, 12 L. Ed. 226, the ex- 
ception of infra corpus comitatus is no longer allowed to prevail. In such 
cases, the party may hâve his remedy either in the common-law courts or iu 
the admiralty." 

In the case of The Blackheath, 195 U. S. 361, at 365, 25 Sup. Ct. 
46, at 47 (49 L. Ed. 236), it is said : 

"The précise scope of the admiralty jurisdiction is not a matter of obvious 
principle or of very accurate history. As to principle, it is clear that, if 
the beacoû had been in fault and had hurt the ship, a libel could hâve been 
maintained against a private owner, although not In rem. Philadelphia, Wil- 
mington & Baltimore E. R. Co. v. Philadelphia & Havre de Grâce Steam 
Towboat Co., 23 How. 209 [16 L. Ed. 433]; Atlee v. Packet Co., 21 Wall. 
389 [22 L. Ed. 619] ; Panama Railroad v. Napier Shipplng Co., 166 U. S. 280 
[17 Sup. Ct, 572, 41 L. Ed. 1004]. Compara The Rock Island Bridge, 6 Wall. 
213 [18 !.. Ed. 753]." 

In the first case above, Philadelphia, Wilmington & Baltimore R. 
R. Co. v. Philadelphia & Havre de Grâce Steam Towboat Co., 23 How. 
209, 16 L. Ed. 433, the pile causing the damage had been driven in 
connection with the construction of a railroad bridge, a matter entirely 
nonmaritime. In the case before the court it is alleged that the pile 
placed in the channel and causing the damage was, with other piles, 
placed by the respondent in the lagoon to be used "for its rafting and 
booming ground" — a use connected with navigation. In this respect 
the case now before the court is more clearly within the jurisdiction 
of the court than the case of Philadelphia, Wilmington & Baltimore 
R. R. Co. V. Philadelphia & Havre de Grâce Steam Towboat Co., su- 
pra. 

The exceptions are overruled. 



In re FULLICK. 

In re CALIFORNIA TEA CO. 

(District Court, W. D. Pennsylvania. October, 1912.) 

1. Bankrtjftct (§ 482*) — Fees — Bakkrupt's Attorney — Compensation. 

Where the attorney for an involuntary Vjankrupt did nothlng but pré- 
pare the bankrupt's schedules, vvhlch were brief, an allowance of $25 
was sufRcleut. 

[Ed. ?Jote. — For other cases, see Bankruptcy, Cent. Dlg. §§ 874-87G. 
897; Dec. Dlg. § 482.*] 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Bankruptcy (S 369*) — Accounts — ^Refekee — Duty to Examine. 

It Is tbe duty of the référée in bankruptcy to see that an estate Is 
economically administered, and to examine the accounts of the recelver 
and trustée, though no person files exceptions thereto. 

[Ed. Note. — For other cases, see Baulîruptcy, Cent. Dig. § 570; Dec. 
Dig. § 309.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of one 
Fullick. On exceptions to the referee's refusai to allow more than 
$25 as an attorney's fee for the bankrupt. Overruled. 

Alpern & Seder, of Pittsburgh, Pa., for trustée. 
Wm. H. Leahy, of Pittsburgh, Pa., for bankrupt. 

ORR, District Judge. [1] This matter cornes before the court 
upon exceptions to the action of the référée in refusing to allow more 
than $25 as a fee to the attorney for the bankrupt. The proceeding 
was an involuntary one. The attorneys for the petitioning creditors 
procured the appointment of the receiver. The attorney who pre- 
sented the claim did nothing but prépare the schedules for the bank- 
rupt. The schedules are brief and did not require much labor. The 
attorney for the bankrupt never appeared before the référée. The 
allowance made by the référée is, in the opinion of the court, suffi- 
cient. 

[2] The whole policy of the law with respect to bankrupt estâtes 
is that they shall be economically administered, and it is the duty of 
référées, as well as of receivers and trustées, none of whom are enti- 
tled to receive greater compensation than is fixed by the bankruptcy 
law, to see that estâtes are administered with the strictest economy. 
But the law imposes specially upon référées the settlement and distri- 
bution of estâtes. They must pass upon the accounts of receivers 
and trustées, and be satisfied as to their correctness. It is not proper 
for a référée to assume that an account is correct, or that payments 
made by an accountant are proper, simply because no person inter- 
ested files an exception thereto. What is everybody's business is 
nobody's business. The court lias thvis expressed itself in this case 
because, in support of the exceptions now before the court, there 
hâve been produced a number of accounts in which appear varions 
allowances to attorneys and others, which may hâve been allowed 
without spécial investigation by the référées, because no exceptions 
were filed to the accounts in which the allowances were claimed. The 
probabilities are that thèse accounts were ail properly examined; but 
the considération of the présent case affords an opportunity to em- 
phasize the duty imposed by law upon the référées to require economy 
in the administration of bankrupt estâtes. 

The référée is sustained, and the exception dismissed. 

•For other cases see same toplc & S numeek in Dec. & Am. Digs. 1007 to date, & Rep'r Indexei 
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EASTFIELD S. S. CO., Limited, v. MeKEOX et al. 

(Circuit Court of Appeals, Fifth Circuit. Deeemijer 31, 1912. Rehearlng 
Denied January 28, 1913.) 

No. 2,313. 

COEPORATIONS (§ 586*) — PARTIES — UnEXECUTED AOREEMENT FOR TEANSFER OF 

Cause of Action. 

Libelant, an English steamship company, joined with four otlier com- 
panles in an agreernent for consolidation, providing tliat the vessels and 
ottier property of the several companles, ineluding tlie beneflt of ail 
contracta existing on a date named, should be transferred by proper con- 
veyances to he thereafter executed to a new company. Conveyances of 
the vessels of the constituent companies were subsequently made, but 
with respect to choses in action and slniilar assets the parties agreed 
that the same should be realized on and the proceeds paid over to the 
new company. One of such choses in action within the terms of the 
agreenieut vvas a claim by libelant agalnst respondent for breach of a 
charter. Helâ, that the agreernent Itself, not having been executed as 
to such clalm l)y a transfer or assignment, did not divest libelant of 
its title or Interest so as to deprive it of the right to naaintalu a suit 
thereon In its own name. 

[Ed. Note. — For other cases, see Corporations, Cent, Dig. |§ 234&-2353 ; 
Dec. Dig. § 5S6.*] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama ; Harry T. Toulmin, Judge. 

Suit in admiralty by the Eastfield Steamship Company, Limited, 
against J. T. McKeon and others. Decree for respondents (186 Fed. 
357), and libelant appeals. Reversed. 

This is an appeal from a decree in admiralty entered In the court below 
dismlssing a llbel, and the transerlpt shows as follows: A libel was flled by 
the Eastfield Steamship Company as owner of the steamship Eastfield 
against certain charterers, to recover damages resulting from the latter's re- 
fusai to continue to use the veissel under the charter. 

The cause was put at issue, duly tried, and Judge Toulmin flled the fol- 
lowing opinion In his conclusion upon the facts and merits of the case: 

This is an action brought by libelant to recover hire alleged to be due 
from the défendants on a charter of the steamship Eastfield, made between 
the Port Arthur Transatlantic Steamship Company and the libelant. The 
charter party was sigued by the agents of the libelant and by H. G. G. 
Donald, manager of the Port Arthur Transatlantic Steamship Company, on 
June 19, 1901. While the charter party was in the possession of said Don- 
ald, ou July 2, 1901, the défendants indorsed in writing on sald charter 
party a guaranty to the owners of the steamship Eastfield of the fuiflllment 
of the charter party, and the same was delivered to the agents of said own- 
ers, who were at that tlme the Eastfield Steamship Company, and who are 
the libelaut-s in this case. 

"By the provisions of the charter party the charterers agreed to hire sald 
steamship Eastfield for the term of 24 calendar months from the tlme of 
her delivery, at the hire of fOOO per mon th. In accordance with the con- 
tract, said steamship was delivered to the charterers on September 10, 1901, 
at Mobile, Ala. On the date of the said guaranty by the défendants, said 
Donald, as manager, transferred to each of them one-third interest In the 
profits to be made by the shlp under the charter, and subsequently on the 
same day transferred the entire interest to them. The évidence was that 
the défendants 'financed' the enterprise, and pald such Installments of the 
hire of said steamship as were paid. The évidence showed that said Don- 

•For other cases s^ee same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
201 F.— 30 
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ald and one or more of the défendants Jointly Inspected the vessel, accepted 
her, and jointly gave instructions to ber while siie was operating under the 
charter. 

"Défendant McKeon testified that said guaranty was made for the beneiit 
of said Donald and of the owners of sald steamship. The last voyage under 
said charter was from Mobile to Newcastle, with a cargo of lumber to be 
there discharged, and to awalt orders Irom the charterers. The vessel ar- 
rived at Newcastle on Aprll 9, 1902. Her cargo was completely discharged 
on April 12, 1902. Up to this Orne no orders, instructions, or information 
of any kind had been received by the master of the vessel from the char- 
terers as to her further use or service, and no intimation had been received 
by her owners of the charterers' intention to throw up the vessel. On April 
9, 1902, llbelants received a letter from the charterers, and on April 20, 
1902, a cablegram from Louis Donald, a ship broker at Mobile, who had 
some connection with the chartering of the vessel, notifying the llbelants 
that the charterers declined to use her further. The llbelants replied that 
the vessel was still at charterers' disposai, and Insisted on the charter be- 
ing fulflUed. Subséquent communications between the parties falled to 
effect an aa.1ustment of the matter. The charterers still decllnlng to fur- 
ther employ the vessel, the llbelants sought employment elsewhere for her, 
and some time in the next month succeeded in placing her. 

"The main ground indeed, I belleve the only ground, alleged by the char- 
terers for throwing up the vessel and declinlng to further use her was their 
dissatisfaction with her speed and coal consumption. There was some con- 
flicting évidence as to the gênerai speed of the vessel, and also as to her 
speed during the voyages made under the charter, as well as to the quality 
and efficiency of the coal used. The charterers under their contract fur- 
nished the coal. However, on the facts established by the évidence, I think 
it Is unnecessary and but a waste of time to undertake to reconcile such 
évidence, or to conslder It at ail. There was no guaranty or représentation 
as to the speed of the vessel or her coal consumption in the charter party, 
and the express évidence was that there was no such guaranty given by 
the owners of the vessel or by their agents. There was no évidence of any 
traudulent or false représentations as to such speed and coal consumption 
made by the owners or by their authority to induce the maklng of the con- 
tract. There was évidence that at the time the charterers declined to fur- 
ther use the vessel there was little de/mand for such vess'els, and that 
freights had declined. 

"My opinion Is that the refusai of the charterers to comply with the pro- 
visions of the charter party and to pay the hire of the vessel accordlng to 
the terms of the contract was wlthout légal justification or excuse; and 
that on the facts shown by the évidence in the case the défendants are 
liable for the same. 

"But it is contended on the part of the défendants that at the time this 
suit was brought the llbelants had parted with ail Interest in the steamship 
Eastfield and In ail their assets, including the subjeet-matter of this suit. 

"It is true that the llbelants had parted with ail interest In said steam- 
ship, as claimed. The transfer of sald Interest was under a sale whlch 
took efCect on the 30th day of June, 1902. , By an agreement made by one 
W. W. Jones, llquldator for and on behalf of the llbelants with the Field 
Llne (Cardiff), Limited, on the 9th day of December, 1902, it was agreed 
that the former would sell and the latter would purchase sald steamship 
Eastfield, and the benefit of ail contracts, agreements, and engagements ex- 
isting or pending on the 30th day of June, 1902, entered Into or held by said 
steamship company. The contract involved in this suit and the cause of 
action arlsing out of same Is not expressly named in said agreement or 
specially Identifled in it But It appears from the testlmony of sald W. 
W. Jones that the parties to said agreement of the 9th of December, 1902, 
understood It to include the benefits of the cause of action in this case, as 
well as ail other assets of said Eastfield Steamship Company, and that it 
was further understood ând agreed that any proceeds of such assets that 
said Jones as llquldator might recover and realize should be transferred to 
said Field I-ine, Limited. 
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"The purchase provlded for In the agreement of December 9, 1902, was 
completed on Aprll 7, 1903. Said agreement provided that sald sale should, 
on the completion of the purchase, be deemed to take efCect as from the 
30th day of June, 1902. From that date (June 30, 1902) the Field Line, 
Limited, became the owner of the steamship Eastfield, and entitled to the 
benefits of ail contracts entered Into by her and exlstlng on that day. 

"Said Jones testlfled that the cause of action in this suit was agreed on 
December 9, 1902, to be sold, and was absolutely intended to be sold on 
April 7, 1903, but that it came under the method of realization by hlm 
hereinbefore mentioned, and that It was never transferred. 

"If the benefits under thls claim were sold to the Fleld Llne, Limited, on 
April 7, 1903, then under the agreement of December 9, 1902, such sale 
toot effect on the 30th of June, 1902, and said Field Llne, Limited, became 
the bénéficiai owner thereof from that date, and no agreement between the 
parties as to the method of realization on the same by said Ilquidator would, 
in my opinion, vest in the Eastfield Steamship Company the right to re- 
cover by suit any interest or claim belonging to said Field Llne, Limited, 
and, certainly none accruing after the 30th day of June, 1902. Macliay v. 
Randolph, Maçon Coal Co., 178 Fed. 881 [102 C. C. A. 115]. 

"The évidence Is that the hire of the steamship Eastfield was paid by the 
défendants up to Aprll 10, 1902. From that date to June 30, 1902, the ves- 
sel belonged to the libelants, and my opinion is that they are entitled to 
malntain this suit to recover the charter hire of said steamship from April 
10, 1902, to the 30th of June, 1902, Inclusive, less any profits made by the 
libelants by her employment during that perlod with Interest on the same 
from June 30, 1902. 

"It Is ordered that It be referred to Richard Jones, derk of this court, 
as spécial commissloner, to ascertaln and report to the court the amount 
found due on the basis stated in the opinion of the court, and from the 
évidence now before the court and any relative to the matter that may be 
submitted by the parties. 

"Flled August 4, 1910." 

This opinion was foUowed by a formai decree In favor of the llbelant and 
referrlng the case to a spécial commissloner to report upon the damages. 

This was followed by an application on the part of respondents for a 
rehearing on the ground that "the transfer by the llbelant, the Eastfleld 
Steamship Company to the Field Llne ■ (Cardlff), Limited, covered and car- 
ried, not only the steamship and benefits of ail contracts exlsting on the 
."ÎOth day of June, 1902, but ail assets and effects and thereby carrled ail in- 
terest whlch the Eastfleld Steamship Company had In the contract of char- 
ter of this vessel which Is the subject-matter of the suit," and therefore 
the Eastfleld Steamship Company was without Interest to malntain and 
prosecute the suit. 

This application for rehearing was granted and an order rendered thereon 
setting aside the order of référence, and thereupon the llbelant asked leave 
of the court to amend Its libel so that It might read that "the Eastfleld 
Steamship Company sues on Its own behalf and for use of the Field Line 
(Cardiffi). Limited." 

This application for leave to amend was denled by the court In an elab- 
orate opinion to the effect that Ubels in admiralty should be, and could only 
be, brought and maintaiiied by the real party in interest, and, followlng 
this opinion, the court enters a formai decree dismissing the libel, where- 
upon the Eastfield Steamship Company brought this appeal. 

Charles R. Hickox and Convers & Kirlin, ail of New York City, 
and D. P. Bestor, Jr., of Mobile, Ala., for appellant. 
Palmer Pillans, of Mobile, Ala., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge, 
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PARDEE, Circuit Judge (after stating the facts as above). On 
the gênerai merits of this case we concur witli the District Court in 
the conclusion that on the pleadings and proofs the respondents are 
liable to the Eastfield Steamship Company, Limited, or its assignées 
for full damages resulting from breach of the charter party. 

On the more or less technical question as to whether subséquent 
to the breach of the charter party and prior to the institution of this 
libel the Eastfield Steamship Company, Limited, had so sold and 
transferred its rights in the claim for resulting damages to the Field 
Line (Cardiff) Limited, that it had no longer any interest in the same, 
and therefore that the libel filed and prosecuted in its name must be 
dismissed, we do not concur in the opinion and decree of the District 
Court. The proof in the case shows that the cause of action for breach 
of the charter against the respondents was originally in the Eastfield 
Steamship Company, Limited, in whose name the libel was filed and 
the suit prosecuted. Subséquent, however, to the breach and prior to 
the filing of the libel, there was a contract entered into between the 
Eastfield Steamship Company and four other steamship companies for 
the formation in England of the corporation of the Field Line (Car- 
difi:) Limited, and the amalgamation of five single ship companies 
which had ail been theretofore managed by Mr. William W. Jones, 
who was appointed liquidator of each of the companies for the pur- 
pose of transferring each of the steamers to the new corporation, and 
Mr. Jones was in due course appointed chairman and managing direc- 
tor of that company, so that he then was managing director, not only 
of the old companies, but of the new one. The agreement under 
which the transfer was to be made was dated December 9, 1902, and 
was between the five différent single ship companies as vendors and the 
Field Line (Cardiff) Limited, as vendee. 

The substance of the agreement, material to the présent considéra- 
tion, was for the transfer to the vendee of : (1) Sixty-four sixty- 
fourths shares of the five ships of the vendor companies; (2) the 
benefit of ail contracts, agreements, and engagements existing or pend- 
ing on the 30th day of June last (1902) entered into or held by the 
vendor companies, respectively, for the purpose of the working of, 
or otherwise in connection with the said steamships, respectively, in- 
cluding ail contracts of marine insurance; and (3) ail other, if any, 
the undertaking property, assets, and effects of every kind, including 
crédit balances of the vendor companies as on that date. 

As it was recognized that varions matters would hâve to be done to 
complète the transfer and to vest in the vendee ail that the vendors 
intended to convey, it was provided in clause 20 as f ollows : 

"The vendor companies, respectively, and their liquidator shall as soon as 
conveniently may be (but witliout préjudice to clau.se 17 hereof) exécute and 
do at the expense of the purchaslng company ail such assurances and things 
as shall be reasonably requlred by the purchaslng company for vesting in it 
the property hereby agreed to be transferred and for glving to it the full 
benefit of their agreement." 

Clause 17 need not be considered as it dealt with a lien by the ven- 
dor companies on their property until the purchase money should be 
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paid. The only testimony in the case as to what took place after the 
agreement was made is that of Mr. Jones as foUows : 

-Between the Oth December, 1902, and 7th April, 1003, the said conditions 
prelimlnary to sale and amalgamation were comi)leted. The sale eontingently 
agreed upon as aforesaid was determined and agreed as between the vendor 
companies aud the purchasing conipany to be carried out, and in the follow- 
iug manner : As to the steamship Eastfleld and the other steamships before 
mentloned by transfers which were duly executed ou the 7th April, 1903. 
.\.s to the other assets so agreed to be sold, by my reallzation and recovery 
as liquidator of the vendor companles and the transfer of the proceeds to the 
purchasing conipany, I being ehairnian and managing director of the purchas- 
ing Company and liquidator of the vendor companles, this method of carrying 
out the sale of such last-mentioned assets was considered effective and suffi- 
cient, and a good performance of clause 20 of the agreement above cited for 
the due assurance of assets purchased. This method was therefore foUowed 
and the liquidation of the several vendor companles was kept open and acti\'e 
for the purpose of so carrying out the sale. The cause of action sued upou, 
uamely, breach of the charter dated .July 19, 1901, arose in April, 1902, and 
a clalm for damages had arisen at the date of the said agreement of Decem- 
ber 9, 1902. This right of action was therefore one of the said assets agreed 
eontingently to be sold by that agreement, and afterwards in April, 1903, 
absolutely intended to be sold, and which came under the method of realiza- 
tion so determined upon as aforesaid between the vendor companles and the 
purchasing company, and consequently was never transferred or otherwlse 
divested from the 'Eastfleld' Steamship Company, Limited, but upon répudia- 
tion of liabllity by respondents the 'Eastfield' Steamship Company, Limited, 
exerclsed the right of action which they had advisedly and by agreement 
aforesaid retalned, I having sole authority by the companies' acts (for Eng- 
land) to use the name of the 'Eastfleld' Steamship Company, Limited, in any 
proceedings for the enforeement of such right of action." 

From the testimony of Mr. Jones, and from the language of clause 
20 of the agreement, it appears that ail parties considered that certain 
of the interests which were intended to be conveyed to the vendee 
did not vest in the vendee by the payment of the purchase price, but 
were to be specifically thereaf ter transferred ; and the method by which 
the assets other than physical property were to be transferred to the 
vendee was agreed between the liquidator of the vendor companies 
and the vendee to be by the realization and recovery of such assets 
by the liquidator and the transfer of the proceeds to the purchasing 
company. And it seems that the liquidation of the various vendor 
companies was kept open for the very purpose of permitting the liqui- 
dator to realize on intangible assets and choses in action. 

The claim of the Eastfield Steamship Company against the re- 
spondents for damages for the breach of the charter party was such 
a chose in action that the title thereto would not pass by any gênerai 
contract so as to be available to the vendee without a spécifie transfer 
or assignment in writing ; so that, while under the contract or agree- 
ment of December 9, 1902, it was to be thereafter transferred as pro- 
vided in clause 20 of the contract, the évidence shows that in April, 
1903, when other assignments of assets were made, no spécifie trans- 
fer of this claim was made, but that by and with consent of ail parties 
in interest it was arranged that the liquidator was to realize and re- 
cover on the same and thereafter transfer the proceeds to the pur- 
chasing company. As noticed above, the only évidence on the subject 
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is that of Jones, the liquidator of ail the consolidating companies, 
and is to the effect that this right of action was one of the said assets 
agreed contingently to be sold, and afterwards, in April, 1903, abso- 
lutely intended to be sold, but which under the method of realization 
determined upon between the vendor companies and the purchasing 
Company was never transferred or otherwise divested from the East- 
field Steamship Company. 

As to the exact title retained in the Eastfield Steamship Company 
under the agreements made and the writings actually passed, the con- 
struction given by the parties thereto, as shown by their acts and con- 
duct in carrying out the same, is generally very significant, if not 
controlling, and it is clear that the parties had a perfect right by subsé- 
quent agreement to vary the executive terms of their original con- 
tracts to suit themselves; and ail this goes to support the évidence of 
Jones and his construction of the agreement and arrangement of the 
parties as to the transfer of the spécifie asset in question. From ail 
of which we conclude that as the cause of action was originally and 
without doubt vested in the Eastfield Steamship Company, and as the 
only évidence of any divestiture is that of Jones, which goes no farther 
than to show an unexecuted agreement to transfer to the Field Line 
(Cardifif), Limited, the libel in this case was well brought and the 
same properly prosecuted in the name of the Eastfield Steamship Com- 
pany, Eimited, and that the objection that said company is not such a 
real party in interest that the libel may not be prosecuted in its name 
should be overruled, particularly as the case shows beyond doubt that 
the F'ield Line (Cardiff), Limited, the alleged transférée of the claim 
in suit is privy to the proceedings, and as such will be fully bound by 
any decree that may be rendered on the merits. 

We do not think it necessary to i^eview and attempt to harmonize 
the many authorities cited by the learned proctors in their elaborate 
briefs, nor those cited and relied upon by the District Judge with 
whose main proposition, that suits in admiralty should be prosecuted 
in the name of a real party in interest, we agrée, for we décide this 
case upon the peculiar undisputed facts shown by the évidence. 

We may further notice that to maintain the exception interposed 
would be to give too much effect to a mère technicaîity not prejudi- 
cially affecting the exceptors so far as the merits of the case are con- 
cerned, and, if allowed, only operating a hindrance and delay in the 
judicial proceedings necessary to establish the rights of the parties. 

For thèse reasons, the decree dismissing the libel is reversed, and 
the case is remanded, with instructions to re-enter and re-establish 
the decree rendered, filed, and entered in the District Court on August 
4, 1910, and thereafter to procèed according to admiralty rules and 
usages in ascertaining and decreeing the damages to which the libelant 
is entitled. 
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ST. VINCENT COLLEGE v. HALLETT. 

(Circuit Court of Appeals. Seventh Circuit. April 23, 1912. Eeliearing 
Denied July 1, 1912.) 

Nos. 1,800, 1,807, 1,808. 

1. Collèges and Usiversities (§ 7*) — Offioeiîs — Atjtiioritt op Président — 

By-Laws. 

Ttie by-laws of a collège corporation placed Its management in tbe 
hands of five trustées and declured that no purchase of real estate, deed. 
mortgaiie, or note to secure a loan should be made unless autliorized by 
resolution and at a meeting, of tlie niembers of ttie collège. Tliey also 
provided tliat tlie président should préside at meetings, tbat he sliould 
exécute ail Instruments of every kind in and about tlie business of tbe 
collège, and sliould in gênerai exercise ail authority and perforni ail acts 
iisually exercised and performed by presiding ofRcers of collèges. Held, 
tliat sucli by-laws sliould be construed as merely designatlng the président 
as the offlcer who sliould perfonn the ministerlal acts necessary to earry 
out orders of the trustées, and therefore did not authorlzé the président, 
by virtue of his office, to bind the corporation by the exécution of notes 
to évidence loans not authorlzed by the trustées. 

[Ed. Note. — For othor cases, see Collèges and Universities, Cent. Dig. 
§§ 16-19 ; Dec. Dig. § 7.*] 

2. Corporations (§ 432*) — Nontkading Corporation — Officers-^Poweb of 

Président — Execction of Notes — Presumption. 

In gênerai tliere Is no presumption that the président of a nontrading 
corporation lias autliority. solely by virtue of his office, to exec-ute notes 
purporting to évidence loans to the corporation. 

TEd. Note. — For other cases, see Cori)orations, Cent. Dig. §§ 1717, 1718, 
1724, 1720-1737, 1748, 1762 ; Dec. Dig. § 432.*] 

3. Collèges and Universities (§ 7*) — Officers — Power of Président — Ex- 

ecution OF Negotiable Paper — Illinois Kule. 

The Illinois rule, that as against an innocent liolder the act of the 
président of a corporation in executing a note in its name binds the cor- 
poration, was not applicable so as to blnd an Illinois educational cor- 
poration, not organized for prolit, by notes exeeuted by its président for 
loans for his own jîurposes for which the corporation received no beneflt 
or considération directly or indirectly, and whleh were neither authorlzed 
nor ratified by the corporation's trustées. 

[Ed. Note. — For other cases, see Collèges and Universities, Cent. Dig. 
§1 16-19 ; Dec. Dig. § 7.*] 

4. Corporations (§ 429*) — Commercial Paper — ExEcuTiOîf — Auihoritt of 

Officers. 

The rulo rejuiring a purchaser of conunercial paper exeeuted by a cor- 
poration to ascertain whether its issuanee was authorlzed by the corpora- 
tion's managers or board of directors, eitUer by glviug the executing offi- 
cers original authority or by express or inipUed ratification is the law in 
New York and most states, and therefore eannot be supposed to burden 
commerce. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1720-1723, 
172.5 ; Dec. Dig. § 429.*] 

5. Collèges and Un'iversities (§ 7*) — ^Commercial Papeb — Execution—Ac- 

tions — Plea — Non Est Factum. 

Where, in an action on notes of a collège corijoration exeeuted by the 
président, défendant filed a verifled plea of non est faetum, it was error 
for the court to exclude évidence offered under such plea to rebut any 

•For other cases see same toplc &. § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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presiimption of autliority of the président to exécute tlic notes; tbe issxTe 
of such want of autliority being properly raised by such plea. 

[Ed. Note. — For otlier cases, see Collèges aud Universlties, Cent. Di;;'. 
§§ lC-19 ; Dec. Dig. § 7.*] 

Huinphrey, District Judge, di.ssentiiig. 

In Error from the Circuit Court of the United States for the East- 
ern Division of the Northern District of IlHnois; George A. Carpen- 
ter, Judge. 

Actions by Edward L- Suffern and another, doing business as Suf- 
fern & Son, by National Copper Bank, and by Allen P. Hallett against 
St. Vincent Collège. Judgment for plaintiff in each case, and de- 
fendant brings error. Reversed and renianded, with directions. 

Jesse McDonald, of St. Louis, Mo., and William E. O'Neill and 
Charles L. Mahony, both of Chicago, 111., for plaintifï in error. 

Clark M. Cavenee, W. W. Gurley, Arthur Dyrenforth, and Sidney 
W. Worthy, ail of Chicago, IlL, for défendant in error Hallett. 

Moritz Rosenthal, Henry H. Kennedy, Joseph W. Moses, Julius 
Moses, HaiTMlton Moses, and Walter Bachrach, ail of Chicago, IlL, for 
défendant in error National Copper Bank. 

Eli B. Felsenthal, John W. Beckwith, Edward G. Felsenthal, and 
Walter J. Spengler, ail of Chicago, IlL, for défendant in error Suf- 
fern & Son. 

Before KOHLSAAT and MACK, Circuit Judges, and HUMPH- 
REY, District Judge. 

MACK, Circuit Judge. A single question is presented for adjudi- 
cation in each of thèse cases : Is a promissory note in the hands of a 
holder in due course, executed in the name of an Illinois corporation 
organized under the gênerai act relating to corporations not for pe- 
cuniary profit, by its président, the obligation of the corporation, if 
such exécution was neither expressly nor impliedly (either generally 
or in the spécifie instances) authorized or ratified, either by the mem- 
bers or the board of directors (unless such gênerai authority arises 
from the provisions of the statute, charter, or by-laws hereinafter set 
forth), if it was done for the president's own purposes, and if the cor- 
poration received no benefit therefrom or considération therefor, either 
directly or indirectly? 

The trial judge to whom the cases were submitted, by his rulings 
on the pleadings and the évidence answered this question in the af- 
firmative, and rendered judgments against St. Vincent Collège on nine 
such notes ranging in amount from $5,000 to $40,000. 

The objects of the corporation as stated in its articles of incorpora- 
tion are "to obtain sites for and to build collège and school buildings 
for its own use, and such appurtenances thereto as niay be necessary 
for its own use; and to employ prof essors, teachers and such other 
employés as may be necessary ; to provide and establish courses of 
study, classical, scientific, commercial, divinity, art and mechanics, and 
in ail lower branches of learning." 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Chapter 32, Hurd's Rev. Stat. of Illinois, 1905, being the act under 
which the corporation was formed, provides, in so far as hère ma- 
terial, as follows: 

'"Sec. 31. Corporations, associations and societies not for pecuuiary profit, 
formed under this act shall be bodies corporate and polltic; * * * may 
hâve power to make and enforce contraets in relation to the legltimate busi- 
ness of their corporation; * * * and they and their successors, by their 
corporate name shall, in law be capable of taking, purchasing, holding and 
disposing of real and Personal estate for purposes of their orgauizatlon ; may 
by their trustées, directors or managers, uiake by-laws not inconsistent with 
the laws of this state, or of the United States, which by-laws, aniong other 
things, shall prescribe tlie duties of ail officers of the corporation. » * * 

"Sec. 32. Corporations, associations, and societies, not for pecuuiary profit, 
formed under the provisions of this act, may sélect trustées, directors or man- 
agers from the members thereof. In such manner, at such times and places and 
for such periods, as may be provided by the certiflcate of incorporation, or in 
case such certiflcate does not contain such provisions, then as may be provided 
in the by-laws, which trustées, directors or managers shall hâve the control 
and management of the affairs and funds of the corporation, society or asso- 
ciation. Said trustées, managers or directors may, upon consent of the cor- 
poration, Society or association, expressed by the vote of the majority of the 
members thereof, borrow money, to be used solely for purposes of their organ- 
ization, and may pledge their property therefor. Whenever trustées, managers 
or directors shall be elected, a certiflcate under the seal of the corporation, 
giving the names of those elected and the term of their offices, shall be record- 
ed in the oflice of the recorder of deeds, where the certification of orgauiza- 
tlon is reco.ded. Vacancles in the board of trustées, directors or managers 
shall be flUed in the manner provided by their by-laws, and upon fiUing any 
vacancy a like certiflcate shall be recorded. * * • " 

[1] The only by-laws that in any manner refer to the powers of 

the président or the trustées are as follows: 

"Flve trustées shall be elected by the collège every three years. commenclng 
at the expirntion of tlie term of the flrst board. * * * The tru.stees shall 
exercise contiol over tiie affairs of the collège. Any three of them shall form 
a quorum for the transaction of Inisiness, but no purchase of real estate, no 
deed of transfer or mortgage of tlu 'eal property of the collège, or note to 
secure a loan, shall be made unless authorlzed by resolution of and at a meet- 
ing of the members of the collège, a <iuorum being présent. 

* * * • * * • »* * * * 

"Thé président shall call or order the secretary to call ail meetings. He 
shall préside at such meetings. He shall exécute ail instruments of every 
kiud in and about the business of the collège, and he shall in gênerai exercise 
ail authorlty and perform ail acts usually exercised and performed by presid- 
Ing olfieers of collèges." 

Ail the notes in thèse suits, with one exception, are in the foUowing 
form, differing only in amount, date, name of payée, and place and 
time of payment : 
•825,000.00. Chicago, Illinois, February 8, 1008. 

"Pour months after date we promise to pay to the order of Fldelity Fund- 
ing Company, twenty-five thousand dollars at Central Trust Company. Chicago. 
Value received. St. Vincent Collège, by P. V. Bvrne, C. M. Près. 

"No. 2605. 

"Due June 8, '08." 

The one exception referred to is a note in the same form as the 
others except that it is signed : "St. Vincent Collège, by P. V. Byrne, 
C. M. Près. Hugh J. O'Connor, Acting Treas." 
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The undisputed facts appearing from the record are that thie notes 
were signed by P. V. Byrne and Hugh J. O'Connor ; that at the time 
of the signing P. V. Byrne was the qualified and acting président, and 
Hugh J. O'Connor was the qualified and acting treasurer of the de- 
fendant below; that the indorsements on the notes were genuine; that 
the several plaintiiïs below were holders in due course ; and that none 
of the notes had been paid. 

Many questions hâve been argued that are beside the real point 
in the case. Ultra vires is not jnvolved; the corporation had power 
to issue negotiable paper. Nor is the fundamental question one that 
is governed by the law of negotiable instruments. It is essentially a 
question of agency. Is the président of such a corporation, solely by 
virtue of his office, authorized to bind the corporation as principal? 

It is contended by défendants in error that the by-laws expressly 
authorize the président to exécute corporate notes, and that therefore 
the real question in the case is whether or not the act of the président, 
although not authorized in the spécifie instance and although not for 
corporate purposes, is nevertheless binding on the corporation because 
the power of the board of directors has been fully and lawfully dele- 
gated to him. 

If the by-laws had provided that not only the power to exécute in- 
struments, but the power to détermine when such exécution is neces- 
sary or désirable in the management of the affairs of the corporation, 
shall be vested in the président, either the holder in due course of 
negotiable paper or the other innocent party to any ordinary contract 
made by the président apparently on behalf of the corporation, could 
hold tlie corporation to the same extent as if the board of directors 
had specifically authorized or ratified the transaction. 

Under such a by-law, the sole question would be whether or not 
the action of the président or the board of directors would be binding 
without a vote of a majority of the members. Louisville, New Albany 
& Chicago Railway Co. v. Louisville Trust Co., 174 U. S. 552, 19- 
Sup. Ct. 817, 43 L. Ed. 1081, would be a strong authority in favor 
of the note holder in that event. In that case the défendant railway 
Company was a corporation organized under a statute of the state of 
Indiana, which contained the provision that : 

"The board of directors of any railway company organized under and pursu- 
îint to the laws of the state of Indiana, whose line of railway extends across 
lie state in either direction, may, upon the pétition of the holders of the ma- 
jority of the stock of such railway company, direct the exécution by such rail- 
way Company of an endorsement gnaranteeing the payment of the principal 
and iuterest of the bonds of any railway company organized under or pnr- 
suant to the laws of any adjoining state, the construction of whose line or 
Unes of railway would be bénéficiai to the business or traffic of the railway 
so endorsing or guaranteelng such bonds." 

A negotiable guaranty of certain bonds was executed under the seal 
of the corporation by order of the board of directors, and signed by 
the président and secretary of the corporation, although a majority of 
the stockholders did not pétition for the exécution of the guaranty,. 
as required by the statute. There was no évidence that the stock 
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holders ever anthorized the contract or the guaranty ; on the contrary, 
at their next annual meeting it was voted to reject and disapprove 
both the contract and the guaranty as having been made without légal 
authority. Before the stockholders' meeting was held at which this 
action of disapproval took place, 135 of the bonds on which the guar- 
anty was made had been negotiated and sold to bone fide purchasers. 
The corporation was nevertheless held liable because the act of the 
board of directors binds the corporation as against one who has no 
knowleds^e that the board of directors is violating its duty. As Mr. 
Justice Gray says (174 U. S. 573, 19 Sup. Ct. 825, 43 L. Ed. 1081) : 
"One wlio takes from a railroad or business corporation, in good faith, and 
without actiial notice of any inhérent defect, a negotiable obligation issued by 
order of the board of directors, signed by the président and secretary in the 
name and undcr the seal of the corporation, and discloslng on its face no 
want of authority, has the right to assume its validlty. If the corporation 
could, by any action of its officers or stockholders, or of both, hâve authorized 
the exécution and Issue of the obligation." 

The reason for this principle is found in the opinion of Judge Taft 
when the case was decided by the Circuit Court of Appeals. He said 
(75 Fed. 433, 452, 22 C. C. A. 378, 398) : 

"The requirement tbat, in the exercise of the power of guaranty, the Initia- 
tive should be taken by the stockholders by pétition, veas a régulation of the 
internai management of the corporation for the benefit and protection of the 
stockholders." 

If, however, the by-laws contain no such grant of power, if soundly 
interpreted they merely designate the officer who is to perform the 
ministerial acts necessary to carry into exécution the orders of the 
board of directors in whom by the statute the management of the 
business is vested, the Louisville Case is no authority in favor of the 
contention that the président, even of a business corporation, may vir- 
tute ofHcii bind the corporation. On the contrary, ail of the intima- 
tions in the opinion of the Suprême Court are to the contrary. And 
in the opinion of Judge Taft in the Circuit Court of Appeals (75 Fed. 
433, 22 C. C. A. 378) the reason for this distinction between the bind- 
ing effect of an act authorized by the board of directors, even though 
without the prescribed consent of the members, and the act of a mère 
officer unauthorized by and without the consent of the board of di- 
rectors, is pointed out at page 461 of 75 Fed., page 407 of 22 C. C. 
A., as follows : 

"It has been urged by way of rednctio ad absurdum that the same reason- 
Ing which ralses a conclusive presumptlon of regularity in favor of a stranger 
advancing money on the falth of action by directors would require that the 
presumptlon arising from the afflxing of the seal by the secretary and the 
signature of the corporation by the président, that the board of directors or- 
dered them upon due authority recelved from the stockholders, should be equal- 
)y conclusive. It is not necessary for us to décide the question suggested un- 
til it arises. It will suffice to point out the manifest distinction between such 
a case and the one under discussion. The secretary and the président, in afflx- 
ing the seal and signature, are mère ministerial officers. They bave no discré- 
tion to exercise in the matter of guaranty. They are the mère subagents of 
the corporation — the Angers of the board of directors, so to speak— -in this mat- 
ter ; and it would seem that in a case in which not only the action of the di- 
rectors is necessary, but that of the stockholders, the unauthorized use of the 
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seul by the seeretary, or of the uame of the compaiiy by tbe président, to glve 
the appearanee of validlty to a pretended giiaranty, wonld be as far short of 
binding the company as a forgery." 

See, too, Cook on Corporations (6th Ed.) § 725, p. 2355: "Thèse 
rules (referring to 174 U. S. 552, 19 Sup. Ct. 817, 43 L. Ed. 1081), 
however, do not apply to usurpations of authority by corporate offi- 
ciais." 

In our judgnient, the by-laws of St. Vincent Collège do not invest 
the président with any gênerai authority to issue notes. They merely 
designate him as the one officer who is to perform the ministerial duty 
of signing such instruments as may, under proper authority, be re- 
quired in and about the business of the corporation. The final clause 
of the by-laws (hereinabove quoted) vesting in him such authority as 
is usually exercised by presiding oiïicers of collèges, adds nothing to 
his power in the absence of any évidence as to the usual authority of 
such officers. 

[2] We come, then, to a considération of the vital question in the 
case : Has the président such authority solely virtute officii ? 

The àuthorities are in irreconcilable conflict .in the case of an ordi- 
nary trading corporation. Three rules may be found : 

First. That there is no presumption in favor of such authority. This 
conservative view is supported probably by the weight of authority. 

Second. That there is a presumption in favor thereof, but the pre- 
sumption may be rebutted. The weight of the more récent àuthorities 
supports this view. 

Third. The so-called Illinois doctrine, that as against an innocent 
party the act of the président binds the Corporation. This is not lim- 
ited to negotiable paper, but extends to any ordinary business trans- 
action. 

The àuthorities on the question will be found collected by the text- 
writers: 3 Cook, Corporations (6th Ed.) § 716; 2 Thompson on Cor- 
porations (2d Ed.) § 1452 et seq. ; 3 Clark & Marshall, Private Cor- 
porations, § 701. 

If we were to décide this question as one of gênerai commercial 
law, and not of Illinois law, we should follow the great weight of 
American authority and hold that no irrebuttable presumption of the 
president's authority arises by virtue alone of his office. One fédéral 
case has been cited holding the contrary view. American Exchange 
Nat. Bank v. Oregon Pottery Co. (C. C.) 55 Fed. 265. No reasons 
are given in support thereof, and we agrée with the Suprême Court 
of Arkansas (City Electric Street Ry. Co. v. Bank, 62 Ark. 33, 34 
S. W. 89, 31 E. R. A. 535, 54 Am. St. Rep. 282) that the two cases 
cited by the learned judge do not sustain his own conclusions. 

In National Bank of Commerce v. Atkinson (C. C.) 55 Fed. 465, 
the opposite resuit was reached. The court says : 

"ïlie président of a baiilc has no power inhérent in Iiis office to bind the 
banli by tiie exécution of a note in its name, yet tlie power to do so may be 
conferred upon him by the board of directors, eitlier expressly, by resolution 
to that effect, by subséquent ratification, or by acquiescence in transactions ol 
a similar nature, and of which the directors hâve l^nowledge." 
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While the Oregon Pottery Case has been cited in no other fédéral 
case, the Atkinson Case was affirmed in the Circuit Court of Ap- 
peals (Nat. Bank of Commerce v. First Nat. Bank of Kansas City, 
61 Fed. 809, 10 C. C. A. 87), cited in Wilson v. Pauly, 72 Fed. 135, 
18 C. C. A. 475, and followed in Park Hôtel Co. v. Fourth Nat. Bank 
of St. Louis, 86 Fed. 745, 30 C. C. A. 409. 

In a récent fédéral case (In re Jefferson Casket Co. [D. C] 182 
Fed. 689) it was held that the président of a corporation, as such, had 
no authority to represent the corporation. In that case, a voluntary 
pétition in bankruptcy was filed on behalf of a corporation, signed and 
verifîed by its président. It failed, however, to show that any cor- 
porate action had been taken by the board of directors authorizing the 
filing of the pétition, or empowering the président to exécute the péti- 
tion in the name of the corporation. It was held that the pétition was 
insufficient to confer jurisdiction on the court to adjudge the cor- 
poration a bankrupt. Although this case could hâve been rested on 
the ground that filing a pétition in bankruptcy is not an act donc in 
the ordinary course of business, the court cites, among other author- 
ities State and fédéral, People's Bank v. St. Anthony's Roman Catholic 
Church, 109 N. Y. 512, 17 N. E. 408, infra, and the other New York 
cases to the same effect. 

In Dexter Savings Bank v. Friend (C. C.) 90 Fed. 703, the court 
expressly based its décision on the ground that the president-treasurer 
had been given a gênerai authority to exécute notes in the ordinary 
course of the business of the corporation. The court, however, sig- 
nificantly said: 

"A distinction mnst be niaile between cases wliere there is an absolute want 
of authority on the i)art of the aj-'ent, and cases where the agent has authority, 
but abuses it. Where the agent has authority, and where commercial paper 
Is the subject of the transaction, an innocent hokler of the paper gets just what 
he bargained for ; but, wliere tlie agent is without authority, tlie holder get» 
iiothing." 

Farmers' National Bank v. Sutton Mfg. Co., 52 Fed. 191, 3 C. C. 
A. 1, 17 L. R. A. 595, was likewise a case where the agent (secretary- 
treasurer) had "full and gênerai authority" to sign and issue business 
paper on behalf of the corporation, and the décision was based thereon. 

But even in those cases in which authority is presumed from the 
nature of the business, an executive ol^ficer cannot bind a bank by a 
transaction out of the ordinary course of business. Western National 
Bank V. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572, 38 L. Ed. 470. 
In that case it was held that the vice président (the principal executive 
officer of the bank), as such, could not, without the authority of the 
board of directors, bind the bank by borrowing some $200,000 on 
four months' time, because such a transaction could not be said to 
be in the ordinary course of business. Similarly, it may well be said 
that the exécution of notes from $5,000 to $40,000 is not a transac- 
tion in the ordinary course of the business of a collège. 

[3] Assuming, however, that we are to apply the law of Illinois, 
inasmuch as the plaintiff in error is an Illinois corporation and ex- 
ecuted the notes in this state, it becomes necessary to consider the de- 
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cisions which it l's claimed establish the so-called Illinois rule and to 
détermine whether or not they are applicable to the instant case. Such 
an examination will disclose that while in many cases the principle 
is stated broadly, yet in many others, and among thèse the more ré- 
cent ones, the presumption of authority is not deemed irrebuttable. 

For example, in Alton Manufacturing Co. v. Garrett Biblical In- 
stitute, 243 111. 298, at page 303, 90 N. E. 704, at page 706, the court 
says ; 

"The trustées, liin-iiig power to borrow money for proper corporate purposes 
and exécute notes tlierefor, mislit exercise thls luithorlty in a iiumber of ways : 
(1) Tbey nilgiit appoint one of tlieir number as agent of the corporation for 
that purpose and expressly or impliedly clothe him with authority to borrow 
luoney and give notes ; (2) where no actual authority lias been conferred upou 
the agent of tlie corporation to borrow money and give notes, but where the 
agent has doue so, and with full Icnowledge of ail the facts the corporation has 
approved and ratified the acts of the agent, It will be liable to the same extent 
as If actual authority had been given to perform the acts; (3) where no au- 
thority had been given or existod in the agent to borrow money but where 
the coi'poration received the use and benelit of tlie money it will be liable; 
(4) by holding an agent ont to the public as possessing authority to exercise 
the powers asstimed by the agent and to do the acts performed by him, in 
which case the corporation would be bound to the extent of the agent's appar- 
ent authority." 

In Lloyd V. Matthews, 223 111. 477, 79 N. E. 172, 7 L. R. A. (N. 
S.) 376, 114 Am. St. Rep. 346, the court says: 

"The président is l)y vlrtue of his office, recognized as the business head of 
the Company, and any contract pertaining to the corporate affairs, within the 
gênerai power.s of such oflicer, executed by the président on behalf of the cor- 
l^oratlon, will, in the absence oi proof to the eontrary, be i^resumed to hâve 
been by authority of the corporation. If the contract in question had been ex- 
ecuted by some agent who ordinarily does not hâve the power to sign such in- 
struments, and the exécution had been put in issue by properly verified plea, 
then It would be necessary to go beyond the mère fact of the exécution of the 
instrument, and prove the authority of tlie agent to exécute the same. But 
when the contract is properly executed for the corporation by its président, 
and it is such a cotitract as the corporation mlght lawfully malce, the proof of 
the exécution by the pi'esident is ail that is re(iuired. in, the ubsotwe of any evi- 
âence to the contrarii showing that tlie contract was not made by the au- 
thority of the corporation." 

Moreover, in every Illinois case in which the so-called Illinois rule 
is laid down, it will be found that the corporate liability could bave 
been based on the évidence of implied authority arising from the prior 
course of business, ratification either express or implied, or so-called 
estoppel ; more properly unjust enrichment arising froiu the ré- 
tention of benefits derived by the corporation from the transaction. 

Assuming, however, that in Illinois a business corporation would be 
absolutely bound by the wroiigfuUy issued notes executed in its name 
by its président and held by a bona fide purchaser, has the same prin- 
ciple been extended, or shall it be extended, to a corporation not for 
pecuniary profit, either because such a corporation, too, niay engage 
in some business transactions, or for any other reason? 

This question has never been expressly decided by the Suprême 
Court of Illinois. 

In St. Patrick's Roman Catholic Church of East St. Louis v. Abst, 
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JÇi m. 252, the liability of the church for the salary of a sexton em- 
ployed by the priest without direct authority from the board of trus- 
tées as such, but with the approval of a majority of the individuaî 
trustées, was based on ratification by subséquent conduct. 

In St. Patrick's Roman Catholic Church v. Gavalon, 82 111. 170, 
25 Am. Rep. 305, the officiating priest of a church, who was a mem- 
ber and the chairman of its board of three trustées, employed a per- 
son to work for the church, without authority of the other trustées. 
A majority of the court held the church not liable, both on the ground 
that the priest had no authority to bind the church without being au- 
thorized by the board of trustées, and also because there was some 
évidence that the priest personally engaged him. They say : 

"The unauthorized act of one of the trustées could not be held to bind the 
church as a corporation. This has been held as to directors of schools, and 
as to trustées of other churches, where they hâve given notes in their in- 
dividuaî names for property applied to the use of the church. Powers v. 
Briggs, 79 111. 493 [22 Am. Rep. 175]; Burlingame v. Brewster, 79 111. 515 
122 x\m. Kep. 177]. 

"In this case, it would not matter that some of the labor was performed 
for the church, if the priest alone employed the appellee, without express 
or Implied authority from the other trustées, or the act was ratified by them." 

The three dissenting judges based their dissent on the fact that 

the church had received the benefits : 

"At ail events, he assumed to act on its behalf, without objection from any 
one, and the Society or church availed of the beneflt of his acts." 

Nor has any other court, so far as we hâve been able to find, held 
a charitable corporation bound on the contracts or notes of its prési- 
dent or any other officers, in the absence of some showing either of 
authority, ratification, or estoppel. Ail the authorities are the other 
way. 

It is no answer to say that in other states, unlike Illinois, even a 
business corporation is not absolutely bound by such acts of its of- 
ficers, for a distinction is made between the two classes of corporations, 
in that in many of the states there is at least a rebuttable presumption 
that the président of a trading corporation was authorized, while no 
such presumption arises as to the acts of the président of a charitable 
or even of a nontrading business corporation. 

In People's Bank v. St. Anthony's Roman Catholic Church, 109 N. 
Y. 512, 17 N. E. 408, where, as in the case at bar, a charitable cor- 
poration was sued on notes executed on its behalf by its officers, the 
notes sued on purported on their face to be the obligations of the 
corporation, recited that they were given for loans made by the payée 
to the corporation, and were signed by the président, secretary, and 
treasurer of the corporation (three of five members of its board of 
trustées) in their officiai character. They executed the notes without 
authority from the board of directors as such. In holding that the 
corporation was not bound, the court says : 

"It is not the common usage or understanding that the président, secre- 
tary, and treasurer of a religious corporation possess power, by virtue of 
their otllces, to borrow mouey for or issue notes of the corporation. They 
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may be tbe agents usually designated to issue such obligations when their Is- 
suance is deterniined upon by tbe trustées ; but they are spécial and net 
gênerai agents of tbe corporation, and «m only act iu sucli a transaction by 
virtue of a spécial antbority, and their anthority nnist be sbown by those 
clalming to blud the corporation upon obligations issued by them." Oolumbia 
Bank v. Gospel Tabernacle Church, 127 N. Y. 361, 28 N. K. 29; Lyndon Mills 
t;o. V. Jjyndon Literary & Biblical Inst., 03 Vt. 581, 22 Atl. 575, 25 Am. St. 
Itep. 78;}. 

In Packard v. Universalist Society, 10 Metc. (Mass.) 427, the court 
says : 

"To e-stablish the authority of a treasurer of a corporation to bind the cor- 
poration by executlng promlssory notes, aceepting drafts, etc., tbe plaintifl 
lias referred us to the cases of Narragausett Bank v. Atlantic Silk Go., 3 
iletc. [Mass.] 282, and Bâtes v. Keith Iron Oo., 7 Metc. [Mass.] 224. But 
tnese were cases of trading and manufacturing corporations, and they furnish 
no analogy for cases of parishes or religions societies. There is nothing in 
tlie nature of the business to be doue, or the duties which devolve upon the 
treasurer of such corporations, that can require or justlfy the giving of ne- 
gorlable instruments binding the society, without being authorized by a si)0- 
cial vote to that effiect." 

See, too, People's National Bank v. New England Home, 209 Mass. 
48, 95 N. E. 77. 

The same rule is apphed to a nontrading- business corporation in 
Craft V. South Boston Street R. R. Co., 150 Mass. 207, 22 N. E. 920, 
5 L. R. A. 641 : 

"Whatever inay be true of trading corporations, there is nothing in the 
nature of the business of a horse railroad corporation, or of the duties of a 
treasurer of such a corporation, which implies that the treasurer, by virtue 
of bis office, lias authority to borrow nioney for the company and give its 
noces therefor. It does not appear that the company iu any way held ont 
Keed to the public or to the plaintifC as having any such authority ; or that 
treasurers of horse railroad corporations custoniarily bave or exercise any 
•such authority." 

See, too, Jewett v. West Somerville Co-operation Bank. 173 Mass. 
54, 52 N. E. 1085, 7?> Am. St. Rep. 259. 

While the décision of Judge Blodgett in Palmer v. Wardens, etc. 
(C. C. ) 16 Fed. 742, is based primarily on the failure to prove that 
the persons signing the instruments were in fact the officers of the 
Illinois religions corporation, the reasoning in the opinion is in accord 
with that of the Massachusetts cases. 

This distinction as to the implied or presumptive authority of an 
officer as agent of a trading corporation on the one hand, and of a 
nontrading business or of a charitable corporation on the other, is 
based on the character of the business of the principal. It may be 
necessary for the conduct of the ordinary business of a trading cor- 
poration and for the protection of those dealing with its officers, es- 
pecially holders in due course of its negotiable paper, to raise such a 
presumption, and even to make it irrebuttable just as is donc in the 
case of an ordinary trading partnership as to each of the members of 
the firm. But there is no more need of extending this principle to a 
nontrading corporation, or a fortiori to a charitable corporation, than 
to a nontrading partnership. And that a note executed by one part- 
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ner of a nontrading firm without the authority of his copartners is not 
binding on them, even in the hands of a holder in due course, lias 
long been settled. See authorities collected in 1 Bâtes, Law of Part- 
nership, §§ 343, 345 : Parsons on Partnership (4th Ed.) § 85 ; 1 Dan- 
iel's Negotiable Instruments (5th Ed.) § 358a; 1 Randolph on Com- 
mercial Paper (2d Ed.) § 405 ; 1 Lindley on Partnership (2d Amer. 
Ed.) star page 130. 

Moreover, in the absence of direct authority, it may fairly be as- 
sumed that this distinction based both on authority and reason will 
be accepted in Illinois, inasmuch as Illinois charitable corporations 
are exempted from the application of the principle of respondeat su- 
perior in suits for certain torts committed hy their servants, not, as is 
held in some jurisdictions, because of the doctrine of assumed risk by 
the injured beneficiary of such a charity, but for the reasons stated 
in Parks v. Northwestern Universitv, 218 111. 381, 75 N. E. 991, 2 
L. R. A. (N. S.) 556, 4 Ann. Cas. 103, as follows: 

"The reasons for exemption apply as well to prlvate as to public cliarltable 
corporations. Tlie appellee university is a prlvate corporation, but is or- 
ganized for purely cliaritable purposes. It déclares no divldeuds and lias no 
Power to do so. It dépends upon the Income from its property and the en- 
dowments and gifts of benevolent persons for funds to earry ont the sole ob- 
3ect for which it was ereated — the dissémination of learning. Ail of its 
tunds and property thus acqulred are held in trust by it, to be applied in 
turtlierance of the purpose of its organtzation and increasing its beneflts to 
ttie publie. The funds and property thus acquired are held in trust, and can- 
not be diverted to tlie purpose of paying damages for injuries caused by the 
négligent or wrongful acts of its servants and employés to persons who are 
enjoying the benefit of the charity. An institution of this character, doing 
charitable work of great benefit to the public without profit and depending 
upon gifts, donations, legacies, and bequests made by charitable persons for 
the successful aceompllshment of its bénéficiai purposes, is not to be hamper- 
ed in the acquisition of the property and funds from those wishing to con- 
tribute and assist in the charitable worlî, by auy doubt that might arise in 
the miuds of such intending donors as to whether the funds supplied by them 
wiU be applied to the purposes for which they intended to dévote them, or 
diverted to the entirely différent purpose of satisfying judgments recovered 
against the donee because of the négligent acts of those employed to carry 
the beneflcent purpose into exécution." 

We are pressed with the contention that the doctrine, that a pur- 
chaser must at his péril ascertain whether or not the notes of a charita- 
ble corporation executed in its name by its président were issued 
pursuant to authority conferred upon him by the board of directors, 
is in conflict with the whole policy of the law of commercial paper; 
that "one of the constant endeavors to Législatures and courts is to 
throw their protection around negotiable instruments and to aid and 
not impede their free transferability from hand to hand in the markets 
of the world, and with this end in view the law to-day is that even a 
thief who breaks in and steals from the maker's safe a properly ex- 
ecuted note made payable to bearer can transfer and give title thereto, 
and that the bona fide purchaser of such a note can recover from the 
maker." The obvions answer to this is that no one can be obligated 
by a forgery or unauthorized use of his name, or, in the oft-quoted 
201 F.— 31 
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language of Justice Miller in The Floyd Acceptances, 7 Wall. (£&, 19 
L. Ed. 169: 

"It Is to be kept In mind that the protection which commercial usage 
throws around negotlable paper cannot be used to establish the authority 
by wbich it was origlnally issued." 

[4] That no burden is placed on commerce by the rule which re- 
quires a purchaser even of commercial paper to ascertain whether its 
issuance was authorized by the managers of the corporation, the board 
of directors, is évident from the fact that such has long been the law 
in the state of New York and in most if not ail other states. Prac- 
tically, it will be found in the case of business corporations that some 
officers hâve been held out as having this authority, either by the ex- 
press terms of the by-laws or resolutions or impliedly by the course 
of dealing. If, however, no such gênerai agency has been created, 
if the acts are unauthorized, not ratified, and without benefit to the 
corporation, the loss should fall on the one dealing with the officer or 
on those claiming through or under him, rather than on the corpora- 
tion, especially if it be a corporation not for pecuniary profit. 

[5] There was no error in sustaining the demurrer to the fifth and 
sixth pleas, inasmuch as the défense of want of authority on the part 
of an officer of a corporation to exécute notes in its name can be made 
under the verified plea of non est factura. Walsh v. Marvel, 130 111. 
App. 305 ; Ch. Elec. L. R. Co. v. Hutchinson, 25 111. App. 476. 

The court erred, however, in excluding the évidence offered under 
this plea to rebut any presumption of authority. The judgment will 
therefore be reversed and the cause remanded, with direction to pro- 
ceed further in accordance with this opinion. 

HUMPHREY, District Judge (dissenting). The second, third, and 
fourth pleas averred failure of considération and notice of that fact 
to plaintiff. 

No proof was offered under the second or fourth pleas, and de- 
murrer was sustained as to third plea, as to which ruling no error is 
relied on. 

In this state of the record, the holders of the notes were bona fide 
holders, and, to make a défense against such holders, the law requires 
proof not only that there was no considération, but also that the pur- 
chaser at the time of purchase had knowledge of such want of consid- 
ération. This is statutory in Illinois and is in accord with ail the au- 
thorities. Hurd's Rev. Stat. 1909, c. 98, § 77; Mitchell v. Deeds, 49, 
111. 416, 95 Am. Dec. 621 ; National Bank of Am. v. Bank of Illinois, 
164 m. 503, 45 N. E. 968. 

Therefore the issues of want of considération and bona fîdes are 
not in the case. 

The controverted questions are: First, are the notes în question 
the légal obligations of St. Vincent Collège, raised.by the first and 
seventh pleas ; and, second, did the trial court err in sustaining de- 
murrers to the fifth and sixth pleas ? 

Défendant in error contends, and plaintiff in error admits, that by 
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tlie ferms of its charter the corporation, St. Vincent Collège, fiad in- 
hérent power to borrow money and exécute notes ; so that the single 
question remaining hère is this: The notes having been issued by 
Byrne, the président of the collège, in its corporate name and having 
passed by purchase for value and before maturity and without notice 
of any infirmity into the hands of bona fide innocent holders, did they 
become légal obligations against St. Vincent Collège in favor of such 
holders ? 

If we regard the question as one of gênerai commercial law to be 
decided by rulings in state courts, then we should follow the Illinois 
rule because the Illinois court has decided the power given by the act 
under which thèse notes were made, and the courts of other states are 
hopelessly divided on the question. When we turn to the fédéral déci- 
sions, we find them in accord with the Illinois rule. 

I think the décision of the United States Suprême Court in Louis- 
ville Ry. Co. V. Louisville Trust Co., 174 U. S. 552, 19Sup. Ct. 817, 43 
Iv. Ed. 1081, is controlling hère. In that case the défendant railway 
company was a corporation organized under the Indiana law. The In- 
diana statute contained the following provisions: 

"Tbe board of directors of any railway company organized under and pur- 
suant to the laws of the state of Indiana, whose Une of railway extends 
across the state in either direction, may, upon the pétition of the holders of 
a majority of the stock of such railway company, direct the exécution by 
such railway company of an endorsement guaranteeing the payment of the 
principal and interest of the bonds of any railway company organized under 
or pursuant to the laws of any adjoining state, the construction of whose Une 
or Unes of railway would be bénéficiai to the business or traffic of the railway 
so endorslng or guaranteeing such bonds." 

Without the authority or assent of the majority of the stockhold- 
ers a negotiable guaranty was executed under the seal of the corpo- 
ration by order of the directors at their meeting on October 9, 1889, 
and was signed by the président and secretary of the corporation. 
The court said, on page 569 of 174 U. S., page 824 of 19 Sup. Ct. (43 
L,. Ed. 1081), with regard to the facts: 

"No pétition of a majority of the stockholders for the exécution of the guar- 
anty was ever presented, as required by the statute; there was no évidence 
that the stockholders ever authorized or ratified the contract or the guaranty ; 
and, at the next annual meeting of the stockholders, in March, 1890, it was 
voted to rejeet and disapprove both the contract and the guaranty, as having 
been made without légal authority or the approval of the stocliholders." 

However, before the stockholders' meeting had been held, at which 
this action of disapproval took place, 125 of the bonds on which the 
guaranty was made had been negotiated and sold to bona fide pur- 
chasers. The court said, on pages 570 to 576 of 174 U. S., pages 
824 and 825 of 19 Sup. Ct. (43 L. Ed. 1081) : 

"The controverted question is whether the bonds which the Louisville Trust 
Company and the Louisville Banking Company, respectively, purchased in 
good faith, and without notice of the want of the assent of the majority of 
the stockholders, are valld in the hands of thèse companies. 

"The guaranty by the Louisville, New Albany & Chicago Railway Company 
of the bonds of the Beattyville Company was not ultra vires, in the sensé of 
belng outside the corporate powers of the former company ; for tlie stat'ite 
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Of 1883 expressly authorized such a company to exécute such a guaraut.v, 
and Us board of directors to direct its exécution by tbe company. The stat- 
ute, indeed, made it a prerequisite, to tbe action of tbe board of directors, 
that It should be upon tbe pétition of a majority of tbe stoekbolders ; but 
thls was only a régulation of tbe mode and tbe asencies by wbich the corpora- 
tion should exercise the power granted to it. 

"Tbe distinction between the doing by a corporation of an act beyond tbe 
scope of the powers granted to it by law, on the one side, and an irregularity 
bi tbe exercise of tbe granted powers, on tbe other, Is well establlshed, and 
bas been constantly recognlzed by tbis court. 

"One who takes from a rallroad or business corporation, In good faitb, and 
without actual notice of any inhérent defect, a negotiable obligation Issued by 
order of the board of directors, signed by the président and seeretary in tbe 
name and under the seal of the corporation, and diselosing upon its face no 
want of authority, bas tbe right to assume its validity, If tbe corporation 
could, by any action of Its ofïicers or stockbolders, or of both, bave authorized 
the exécution and issue of tbe obligation. 

"In Merchants' Bank v. State Bank, 10 Wall. 604, 19 L. Ed. 1008, this court 
stated, as an axioniatlc principle in the law of corporations, tbls proposition : 
'Where a party deals witb a corporation in good faitb — the transaction is not 
ultra vires — and be is unaware of any defect of authority or other irregular- 
ity on the part of tbose actlng for tbe corporation, and tbere is notbing to 
excite suspicion of such defect or irregularity, the corporation is bound by 
tbe contract, altbougb such defect or Irregularity in fact exista. If tbe con- 
traet can be valid under any circunistances, an innocent party in sueb a case 
bas a right to présume thelr existence, and tbe corporation is estopped to 
deny them.' " 

The décision is by a unanimous court, and the opinion is by Mr. 
Justice Gray. It décides, as I think, ail the questions raised by the 
cases at bar. It discusses and settles the question that, where there 
is inhérent power in a corporation to issue negotiable paper, irregu- 
larities in the manner of exercising its corporate powers will not 
defeat the paper in the handis of an innocent holder for value before 
maturity and without notice of the defect of power. 

The opinion collects the English cases and those of our Suprême 
Court, and from a full analysis thereof arrives at the conclusion 
that, if the contract can be valid under any circumstances, an inno- 
cent party has the right to présume the existence of those circum- 
stances, and the corporation is estopped to deny them. 

The leading English case and one familiar to American courts is 
Bank v. Turquand, 6 El. & Bl. 327. This case has been adopted and 
followed by our Suprême Court. 

The stockbolders of the railroad company in the Louisville Case 
correspond to the trustées of the collège in this case. In both cases 
there was inhérent corporate power to do the thing that was done. In 
both cases the executive ofîicer or officers acted without the statutory 
authority of the body creating such ofificer or officers. In this case, 
as; in that, the requirement of initiatory action by the larger body 
was a régulation of the internai management of the corporation for 
the benefit and protection of its members, and when the act is on its 
face within the power of the corporation, as in the issue of the notes 
in question, and such notes pass into the hands of bona fîde pur- 
chasers, without notice, the corporation cannot escape liability because 
of failure to comply with some régulation upon which the power of 
those acting for the corporation is made by the law to dépend. See 
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opinion by Justice Brewer at circuit in Blair v. Railroad Co. (C. 
C.) 25 Fed. 684. 

In Farmers' National Bank v. Sutton Mfg. Co., 52 Fed. at page 
195, 3 C. C. A. at page 21, 17 h. R. A. 595, Judge Taft said: 

"Every one dealing wlth a corporation is chargea with notice of Its cor- 
porate powers. If therefore a référence to the charter shows a seeniing act 
of the corporation to l)e beyond its powers, it is void, and cannot be uiade the 
liasis of any claim of liability against the corporation. But there are acts 
that may or may not be wlthin the charter powers ; their lawful character 
being dépendent on the existence of a fact which cannot be known from the 
act itself. If the extrinsic fact upon which dépends the lawful character of 
the act is one peeuliarly within the knowledge of the gênerai agent of the 
corporation by whom the act is done, the act itself is an implied représenta- 
tion that the necessary fact exists, the truth of which the corporation is 
estopped to deny against any person w^ho in dealing with the corporation has 
parted with value on the falth of it. The principle has been frequently ap- 
plied in ca.ses of commercial paper issued in the nanie of the corporation by 
its ofiicers having gênerai authority to issue such paper." 

Judge Taft's décision at circuit in the Louisville Case, 75 Fed, 433, 
22 C. C. A. 378, is full of conclusive paragraphs. 

"It is reasonable that the presumption of regularity shonld hâve more force 
In caset? of instruments designed to pass from hand to hand as 'couriers witli- 
out luggage' than in the case of nonnegotiable contracts. Webb v. Commis- 
sioners, L. R. 5 Q. B. 642. The doctrine of Bank v. Turquand is that the reso- 
lutions at meetings of stockholders are part of 'the indnor management' of 
the corporation, as Lord Hatherly calls it in Jlahony v. Mining Go., L. R. 7 
H. L. 869. 894 (see similar expressions bv the same judge in Fountaine v. 
Railway Co., L. R. 5 Eq. 316, 322, and in Re Athenaeum Life .\ssur. Soc, 4 
Kay & J. 540), and that the pui)lic cannot be expected to inform themselves 
of that of which the proper évidence is to be found only in the books and 
records of the company, to which they hâve no aecess," 75 Fed. page 464, 
22 C. C. A. 410. 

"Thus, it appears that where, by law, any fact in the internai management 
of the Company is required to be recorded in a public office, the presumption 
of regularity does not apply, and as to it the outsider dealing with the Com- 
pany must advise himself." 75 Fed. page 465, 22 C. C. A. 411. 

"In the case of private corporations, we do not understand that there is 
any necessity for récitals of due compliance on the face of their deeds, bonds, 
and notes. The fact of issue in proper form is an implied représentation of 
the fulfillment of preliminary conditions. Lord Campbell referred to the 
issuance of the bond in the Turquand Case as a représentation by the direc- 
tors that the necessary meeting had been held. 5 El. & Bl. 248, 260." 75 Fed. 
page 467, 22 C. C. A. 412. 

"In Miller v. Insurance Co., 92 Tenn. 167, 21 S. W. 39 [20 L. R. A. 765], a 
Company was organized to Insure against accidents in traveling. By a sub- 
séquent act, such companies were given authority, if the amendment was 
aecepted by a vote of the stockholders, to issue policies of Insurance against 
accidents from any cause or from death by disease. Without action by the 
stockholders, policies were issued by the directors covering the additional 
risks. It was held by the Suprême Court of Tennessee, Chief .lustice Lurton 
delivering the opinion, that, on the authority of Bank v. Turquand, the pollcy 
holder had the right to présume, from the act of the directors, that the new 
amendment had been aecepted by the stockholders." 75 Fed. page 467, 22 C. 
C. A. 413. 

Wtiat diligence is required by the law of one about to purchase 
the commercial paper of a corporation? Clearly it is that such pro- 
posed purchaser shall compare the written évidence of the act of the 
corporation— the paper as it appears on its face — with the publicly 
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recorded évidence of the powers of the corporation and the manner of 
exercise of such powers; and if the comparison shows nothing in- 
consistent the purchaser is not required to look farther. lyouisville 
Trust Co. V. Louisville Railroad Co., 75 Fed. 456, 22 C. C. A. 378. 

But it is contended that such prospective purchaser must go fur- 
ther; that, as he is informed by the ternis of the statute that the 
corporation could borrow money only wlien the proper officer was 
authorized to do so by the vote of the majority of the members. it 
became his duty to inquire whether this had been done— to searcli 
the records of the corporation for this purpose. I cannot agrée with 
this view. Corporation records are private — even quasi public records, 
as those of a. railroad company, hâve been so held. 

In Blair v. Railroad Co., supra, 25 Fed. at page 686, Judge Brewer 
said : 

"Xo«' I do not iiiidorstiind tiiat a iiiaii, (loalinj:? with a private corporation, 
or even a quasi publie corporation, like a raili'oad. Is bouud to take notice of 
wliat tlie records of tliat corporation i?lio\v, l'or, if it be so, no luan can deal 
witli a eorpoiation in safety witliont tirst liavin;; access to and an exannnu- 
tion of its l)ooks ; and the converse of that would be true, that such a corpo- 
ration is bound to sho\\- its records to whonisoever has dcaling.s wlth it. In 
a cei'taln sensé, the boolis of a corj)orat!on, so far as persons dealinj? with It 
are concerced, are their own private records, and are not open to the inspec- 
tion or kuowledge of stransers, and persons are at liberty to deal wiyth a 
corporation freely without danger of riumingf agninst eqnities or daims imless 
Ihey are diselosed by the public records, Just the siune as iii dealing with an 
Individual," 

In the application of this doctrine there is no distinction between 
a business corporation and a charitable corporation when the latter 
engages in an act of business. 

In Illinois Conférence v. Plagge, 177 III. 431, 53 N. E. 76, 69 Am. 
St. Rep. 252, the suit was on a note given by a religious body organ- 
ized undier the same Illinois statute as St. Vincent Collège, and the 
court in answering the same défense hère set up said; 

"We do not coJistriie the provision» of the statute liereinhefore set ont to 
niake it indispensa lilo it should expressly aiipear froju the record of the pro- 
ceedlngs of the conférence a nia.iority of the inenjbers voted to authorize 
money to be borrowed or for ineasures or proceedinf;s havlng the etïect to rat- 
ify the act of the board of trustées in borrowing the money." 

To the same effect is National Home Building Association v. Bank, 
181 111. 35, 54 N. E. 619, 64 L. R. A. 399, 72 Am. St. Rep. 245. 

It is urged by plaintiff in error that there is such distinction, and that 
the ,Supreme Court so recognized it because in the Eouisville Trust 
Company Case in tiie first line of the last paragraph but one on page 
573 of 174 U. S., page 825 of 19 Sup.^ Ct. (43 L. Ed. 1081), the 
court used the words "a railroad or business corporation." I think 
froîii the language of the entire opinion that the court intended no 
such distinction. Educational corporations must and do perform 
rnany acts of business, and some of thèse transactions ryn into large 
sîiins of money. To make the distinction urged would be to destroy 
the negotiability of such commercial paper and say that the law mer- 
chant does not apply to negotiable instruments issued by educational 
t -titutions. There is no law declaring such immunity nor creating 
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such exemption. In support of the rule contended for, many state 
cases are cited by plaintifE in error, and one fédéral décision. The 
latter is Palmer v. Wardens and Vestrymen of St. Stephen's Church 
(C. C.) 16 Fed. 742, decided by Judge Blodgett in 1883, six years 
prior to the Louisville décision. I hâve carefully considered that case. 
Judge Blodgett found that the admission of the officers who signed 
the note in that case was the only évidence in the record that they 
v^'ere the duly appointed officers to exécute commercial paper on be- 
half of the church, and he held that the liability of the church could 
not be established in that way. In other words, he held that the note 
in question was not the obligation of St. Stephen's church. 

Another case relied upon as showing the distinction between the 
powers of religious corporations and those created for business pur- 
poses is People's Bank v. St. Anthony's Roman Catholic Church, 109 
N. Y. 512, 17 N. E. 408. I do not think this case supports the con- 
tention of plaintif! in error. The corporation was organized under 
an act of New York for the spécial benefit of the Catholic Church, 
and in the case cited the court held that the members of the board of 
trustées, having acted separately and not jointly as a bodly, had failed 
to bring the corporation within the terms of the act so as to make 
the note sued on the obligation of the church. 

Many of the state cases cited by plaintif! in error were actions 
on the case, and the charitable institutions which had been made de- 
fendants on account of injuries sufïered through négligence of their 
employés under the doctrine of respondeat superior were held not 
liable. In nearly every instance the plaintifï had applied voluntarily 
for the benèfits of the institution, and the négligent employés were in 
the performance of its charitable functions, and the courts heldl that 
the doctrine of assumed risk would apply. The rule is wholly dif- 
férent in cases ex contractu, for in such cases, if there be no distinc- 
tion between a business and a charitable corporation when the lat- 
ter is performing a business act, then clearly the rule is that when 
a corporation, business or charitable, by authority of law, and, as 
in this case, by its by-laws, holds out an officer as the proper person 
to exécute notes in its name, the corporation cannot deny such paper 
in the hands of an innocent holder for value before maturity and 
without notice. Cromwell v. County of Sac, 96 U. S. 51, 24 L. Ed. 
681 ; Crédit Co. v. Howe Machine Co., 54 Conn. 387, 8 Atl. 472, 1 
Am. St. Rep. 123; Matson v. Alley, 141 111. 284, 31 N. E. 419; 
Farmers' Natl. Bank v. Sutton Mfg. Co., 52 Fed. 191, 3 C. C. A. 1, 
17 Iv. R. A. 595; Murphy v. Arkansas (C. C.) 97 Fed. 723; Ex 
parte Estabrook, 2 Low, 547, Fed Cas. No. 4,534; Tod v. Kentucky 
Union Land Co. (C. C.) 57 Fed. 47. 

It is argued on behalf of plaintifï in error that thèse notes cannot 
be held to be the obligations of the corporation unless the law makes 
it an irrebuttable presumption that the président of an Illinois cor- 
poration, simply by virtue of his office, has power to bind the corpo- 
ration by a note. That this is the law in Illinois there seems to be 
■no doubt. Insurance Co. v. White, 106 111. 75; McDonald v. Chis- 
hohn, 131 111. 273, 23 N. E. 596; Atwater v. Bank, 152 111. 620, 38 
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N. E. 1017; Durkee v. People, 155 III. 363, 40 N. E. 626, 46 Am. St. 
Rep. 340; Lloyd & Co. v. Matthews, 223 111. 481, 79 N. E. 172, 7 L. 
R. A. (N. S.) Z76, 114 Am. St. Rep. 346. To the same effect is Bank 
V. Pottery Co. (C. C.) 55 Fed. 265. 

The case of Bank v. Atkinson (C. C.) in 55 Fed. 465, which it is 
claimed reverses this rule, is not in point because in the latter case 
Woods, the président of the plaintiff bank, had knowledge of the irreg- 
ularity when the note was made. In most of the states the rule is dif- 
férent, as shown by the text-book writers : 3 Cook, Corporations (6th 
Ed.) § 716; 2 Thompson, Corporations (2d Ed.) § 1452. 

However, I do not think the case turns upon this single question. 
In the case at bar Byrne, the président, was designated as the person 
to sign notes for the corporation. This power was given to no other 
officer and it was given to him as one of his duties. 

It is altogether aside to say that he could only sign after certain pre- 
liminary action by the trustées. The corporation, having inhérent 
power to make notes and having designated its président as the person 
having power to sign them in its name, must beconie obedient to the 
rule so carefully expounded by the courts that the bona fide holder 
has a right to présume that ail necessary preliminary steps hâve been 
taken and the corporation cannot escape the obligation. 

Why should the rule of liability be modified in the case of a char- 
itable or educational corporation where it engages in a business act? 
It is said in argument that it should hâve immunity because its officers 
are dealing with trust funds. The officers of ail corporations handle 
trust funds. To give the immunity contended for would invite every 
variety of fraud and déception. The commercial world would distrust 
such institution because it would be practically impossible for the 
lender to know when the inquiry as to légal compliance had been pur- 
sued far enough. Charitable institutions officered by honest men 
would be embarrassed in carrying out their corporate functions and 
to such the rule would work an actual hardship. Such corporations 
bave it in their power to select, as their managing officers, persons 
who are neither weak nor dishonest. The commercial world has no 
voice in this sélection, and it is not only légal but équitable that the 
same rule should apply to both business and charitable corporations. 

The Suprême Court of Illinois well expressed this idea in Y. M. C. 
A. V. Bank, 179 111. 599, 54 N. E. 297, 46 L. R. A. 753, 70 Am. St. 
Rep. 135, where it said: 

"If a loss occurs whereiu one of two innocent ])ersons nuist suffer, that one 
should sustaiu the loss who has most trustée! the party through whom the 
loss came." 
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PEÏÏINE V. TERRITORY OF NEW MEXICO. 
(Circuit Court of Appeals, Els^htli Circuit. October 21, .1912.) 

No. 8,617. 
(Syllal/us liy the Court.) 

1. CUIMINAL LAVV (§ IIG."}*) REVIEW — PREJUDICE FROM EeEOR— PBESUMPTION. 

The lesiil presuniption is that error produces préjudice. It is only 
when tlie f'iict so clearly appears as to be be:>-on(l doubt that an erroneous 
ruling did not préjudice, and could not bave prejudiced, tlie complaining 
party that tlie rule that error without préjudice is no grouud for reversai 
is applicable. 

[Ed. Xote. — For otber cases, see Criniinal Law, Cent. Dig. §§ 3090- 
;î009; Dec. Dlg. § 1103.*] 

2. Ck-Minal Law (§§ 911, 942, 1156, 117G*)— New Teial— Discrétion ov 

Court — Review — Prbjudiciai, Error. 

Ou the trial of tlie défendant for murder in the tlrst degree, the wit- 
nesses for the government bad testified to a state of facts tending to show 
bis guilt, and the défendant and bis wltnesses to a state of facts tending 
to show justifiable homicide, and the défendant had testified that be had 
never intended to kill the deeeased until în fear of bis llfe be flred to 
save It, when eouusel for the prosecution asked him if he bad not told 
one Canipagnoli that be bad intended to kiU the deceased and two other 
men, but could not find tbem togetber, and be answered tliis question in 
the négative, and iuimediately rested bis case. On rebuttal Campagnoli 
was called by tbe government, and testified that the défendant had made 
sueh a statement to him. Tliere was a verdict of inurder in tbe second 
degree. Thereatter the défendant niade a motion for a new trial on the 
afiidavit of Campagnoli that the défendant never made auy such state- 
ment to him as he bad testified to, that be was Intoxicatcd when he gave 
bis évidence, and after he became sobor he knew that tU(> défendant bad 
never made aiiy such statement, and upon tbe afiidavit of tbo défendant 
to tbe same effect and tbat be had no notice or information that Cam- 
pagnoli would testify as he did until he came upon the stand in rebuttal. 
The court denied this motion for a new trial. 

Hdd: (1) It did not (jppear beyond doubt that this ruling did not 
préjudice and could not bave prejudiced tbe défendant, but the record 
strongly indicated that tbe ruling was prejudicial error. 

(2) It was a rule of the Sui)reme Court of the territory of New Mexico 
that a déniai hy the trial court of a motion for a new trial l)ased upon 
facts not presented at the trial rested in the sound discrétion of the trial 
court, but that an abuse of tbat discrétion entitled the defeated party to 
a reversai of the order by the Suprême Court of the territory on an ap- 
peal or writ of error. 

(."5) The déniai of tbe motion for a new trial by the trial court and its 
failure to grant the défendant a subséquent fair trial in wbich the false 
testimony of Campagnoli should be excluded from the minds of the triers 
was a gross abuse of its discrétion fatal to tbe Judgment below. 

[Ed. Note.— For other cases, see C'^iminal Law, Cent. Dig. §g 2134. 
2316, 2331, 2332, 30G7-3071, 3100, 3101 ; Dec. Dig. §§ 911, 042, 11.jO, 1170.*] 

3. Homicide <§ 295*) — Trial — Institociions — Degree of Offense, 

Wbere tbe statute under wbicb tbe défendant was proseeuted deflned 
murder in tbe second degree so far as niaterlal to this case, to be murder 
wbich "shall be perpetrated in the beat of passion vifitbout desigs to ef- 
fect death, but in a cruel and inhuman nianner, or by means of a danger- 
ous weapon, unless it is coinmitted under such circumstanees as consti- 
tute excusable or justifiable homicide," and declared that every killing 
by anotber which was not murder in the first or second degree and was 

*For otber cases see same tapie & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not excusable or justifiable tomlcide was murder In the tUird degree, It 
was prejudiclal error to omit the vvords "in tlie heat of passion," and to 
charge the jury that murder in the second degree was "ail murder 
which shall be perpetrated by means of a daufierous weapon, unless it is 
committed under such circumstauces as constitute excusable or justifi- 
able homicide." 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. §§ 000-009; Dec. 
Dig. § 295.*] 

4. Criminai, IjAw (§ 789*) — TriaIt— Instructions — Reasonablk Doubt. 

A cliarge that "a reasonable doulit Is one for whlcli a l'easou could be 
given based on the évidence or want of évidence in the case" destroys 
the rule of reasonable doubt, substitutes for a reasonable doubt a de- 
monstrable doubt logically and conclusively sustalned by the évidence or 
the want of it, and is error. 

[Rd. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 1846- 
1S40, 1904-1922, 1960, 196T; Dec. Dig. § 789.*] 

5. Criminal Law (§1028*) — Wkit of Erkob— Presenting Questions in Tri- 

al Court — Neoehsity. 

In eriminal cases in which the life or the Personal llberty of the de- 
fendant is at stake, the courts of the United States, In the exercise of 
a Sound discrétion, may revIew and correct grave errors in the trials, 
although the questions they présent are not raised by proper requests, 
objections, or exceptions in the trial court 

|Ed. Note.— For other cases, see Crituiiial I41W, Cent. Dig. §§ 2619, 
2620; Dec. Dig. § 1028.*] 

6. Crimikal Law (§ 501*) — "Keasoxable Douet." 

A reasonable doubt is such a doubt as woukl cause a prudent and ra- 
tional man to act or to pause or liesitate to act in tlie détermination of 
auy of the aft'airs of life of the hlghest Impoilance to hlinself. 

[Ed. Note. — For other cases, see Criuiinal Law, Cent. Dig. § 1207; Dec. 
Dig. § 501.* 

For other définitions, see Words and Phrases, vol. 7, pp. 595S-5972 ; 
vol. 8, p. 7779.] 

In Error to the Suprême Court of the Territory of New Mexico , 

Antimo Pettine was convicted of murder in the second degree, 
and brings error. Reversed and remanded, with directions to grant a 
new trial. 

T. B. Catron, of Santa Fé, N. M., for plaintifF in error. 
Frank W. Clancy, of Albuquerque, N. M., for the Territory. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LIAM H. MUNGliR, District Judge. 

SANI30RN, Circuit Judge. Tliis writ challenges the trial of An- 
timo Pettine, the défendant below, for murder in the first degree, his 
conviction of murder in the second degree, and his sentence therefor 
to imprisonment in the penitentiary for 45 years. After the verdict 
the défendant made a motion for a new trial, which was denied, and 
an appeal from the judgment was taken to the Suprême Court of 
the territory of New Mexico, which affirmed the rulings below, and 
that affirmance is now presented to this court for review, 

The défendant was tried for shooting and thereby killing Mr. Be- 

•For other cases see same topic & § numbek in Dec. & Axa. Digs. 1907 to flate, & Rep'r ludexr» 
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rardinelli "with malice aforethought and from a deliberate and pre- 
meditated design, unlawfully and maliciously to effect his death." 
Berardinelli was a quarrelsome man, who weighed about 200 pounds, 
and he had been drinking on the day of his death. He had previously 
threatened to kill the défendant, who was a small man, and he had 
been notified of the threat and warned to look out. 

On the morning of the shooting Pettine was passing a store on his 
wheel in the street, when Berardinelli called him, and, after he had 
dismounted, Berardinelli charged him with writing a letter. Pettine 
denied the charge. Berardinelli then called him foui names, seized 
him, and rubbed the letter in his face, when bystanders interfered, 
caught and held Berardinelli, while Pettine mounted his wheel and es- 
caped. Within an hour thereafter Pettine was again passing the store 
on his wheel in the street. He stopped and dismounted. Berardinelli 
advanced toward him threateningly. Pettine backed away and Be- 
rardinelli followed, and, when the latter was close upon the défend- 
ant, Pettine fired and killed him. The foregoing facts are established 
without contradiction or dispute. But the witnesses for the prosecu- 
tion testified, that when Pettine came along the street the second time, 
he laid his wheel aside, called Berardinelli, and said he was ready, and 
told him to call him those names again if he desired to do so, that 
Berardinelli then advanced upon him, and Pettine retreated until he 
fired. On the other hand, Pettine and his witnesses testified that Be- 
rardinelli stopped Pettine on the street, and compelled him to dis- 
mount, that Pettine then retreated toward the other side of the street, 
and Berardinelli threateningly followed, and Pettine testified that he 
had been previously notified that Berardinelli had threatened to kill 
him ; that as he came along the street Berardinelli rushed at him and 
compelled him to dismount from his wheel; that he did so and re- 
treated toward the other side of the street and Berardinelli followed ; 
that the latter was a powerful man, twice as large as he was; that 
he called upon the bystanders to catch him and keep him away and 
one of them testified that he took hold of and tried to hold Berar- 
dinelli, but that he tore himself away and went for Pettine. Pettine 
also testified that he backed away from Berardinelli; that he was 
afraid of him; that he told him to stop; that he warned him that 
he would shoot if he did not stop, but that he still advanced, and 
that when he was within six feet of him, in fear of his life, he 
fired to save it ; and that he never intended to kill Berardinelli until 
forced to shoot to save himself. This was the state of the évidence 
when the défendant closed his case. The prosecution had then taken 
the évidence of four or five witnesses and the défendant the testimony 
of eight. Pettine was the last witness on his own behalf. Just before 
the xlose bf his testimony, he was asked if he did not tell Luciano 
Campâgiioli; in the latter's shop at Santa Fé, that he had intended 
to kill Berardinelli, Csesar Grande, and Charles Grande, but that he 
had never been able to get them together, and he answered that 
question in the négative. On rebuttal counsél for the prosecution 
called Campagnoli, who testified that about three months after the 
shooting Pettine, whom he had never seen before, came into his shop 
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in Santa Fé and told him that he had killed Berardinelli, that he 
had intended to kill him and Cœsar Grande and Charles Grande, but 
had never been able to get them together. Campagnoli further testi- 
fied that no one but himself and Pettine were présent when the latter 
made this statement. Pettine in surrebuttal testified that he never 
was in Campagnoli's shop, and that he never had any conversation 
with hitn. Upon this évidence the case went to the jury. After 
the verdict CampagnoH made an afîfidavit that Pettine never came 
into his shop and made the statement to which he, CampagnoH, had 
testified; that he was intoxicated when he so testified; that he subse- 
quently became sober and became acquainted with Pettine; and that 
he then knew that the latter had never been in his shop, and had never 
made the statements to which he testified. Pettine made an affi- 
davit that he had never made any such statements and that he never 
intended or wished to kill either of the Grandes or to kill Berardinelli 
until he believed it necessary at the moment of the shooting to fire 
upon him to protect his own life or to save himself froni great bodily 
harm ; that he had no knowledge or information whatever that Cam- 
pagnoli would testify as he did until he gave his testimony at the close 
of the trial ; and that, as he testified that no one but himself and Pet- 
tine were présent when the statements to which he testified were made, 
he had no way to disprove his testimony but by his own déniai. One 
of the grounds of the defendant's motion for a new trial which was 
supported by thèse affidavits was the submission of this case to the 
jury upon this false testimony of Campagnoli. It is assigned as 
error that the tria! court overruled the motion, and that the Suprême 
Court of the territory of New Mexico affirmed that ruling. 

[1] It is suggested in answer that if this ruling was error it was not 
prejudicial because the testimony of Campagnoli went only to the de-^ 
fendant's preconceived intention to kill, and the jury by its verdict 
of murder in the second degree, instead of in the first degree, as 
charged, found that he had no such intention. But the légal presump- 
tion is that error produces préjudice, and it is only when the fact 
so clearly appears as to be beyond doubt that an error challenged 
did not préjudice, and could not hâve prejudiced, the complaining 
party, that the rule that error without préjudice is no ground for re- 
versai is applicable. Deerv v. Cray, 5 Wall. 795, 807, 808, 18 L. Ed. 
653; Peck v. Heurich, 167 U. S. 624, 629, 17 Sup. Ct. 927, 42 L. Ed. 
302; Smith v. Shoemaker, 17 Wall. 630, 639, 21 L. Ed. 717; Moores 
V. Bank, 104 U. S. 625, 630, 26 L. Ed. 870; Gilmer v. Higley, 110 
U. S. 47, 50, 3 Sup. Ct. 471, 28 L. Ed. 62 ; Raiiroad Co. v. O'Brien, 
119 U. S. 99, 103, 7 Sup. Ct. 118, 30 L. Ed. 299; Mexia v. Oliver, 
148 U. S. 664, 673, 13 Sup. Ct. 754, Z7 L. Ed. 602; Raiiroad Co. v. 
O'Reilly, 158 U. S. 334, ZÎ7, 15 Sup. Ct. 830, 39 L. Ed. 1006; Raii- 
road Co. V. McClurg, 8 C. C. A. 322, 325, 326, 59 Fed. 860, 863 ; 
Association v. Shryock, 20 C. C. A. 3, 11, 7î Fed. 774, 781; Raii- 
road Co. V. Holloway, 52 C. C. A. 260, 114 Fed. 458; Armour & 
Co. V. Russell, 75 C. C. A. 416, 144 Fed. 614, 615, 6 E. R. A. (N. S.) 
602. 

[2] The main issue at the close of the trial of this case was 
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whether the killing of Berardinelli was murder or justifiable homi- 
cide. The answer to that question hinged on the truth of Pettine's 
testimony. If his testimony and that of his witnesses was true, the 
kilhng was justifiable homicide, and he was entitled to a verdict of 
acquittai. If it was false, he was guilty of murder. It was for the 
sole purpose of impeaching him and destroying the effect of his tes- 
timony that Campagnoli's testimony was introduced by the prosecu- 
tion in the last moments of the trial without warning to the défend- 
ant or opportunity for him adequately to meet it. That testimony 
was in efïect that Pettine had deliberately testified falsely as to his pre- 
conceived intention, and it subjected ail his testimony to the familiar 
rule that, when the jury believe from the évidence, that a witness has 
knowingly testified falsely upon a material issue they may disregard 
his testimony upon ail other issues, unless it is satisfactorily cor- 
roborated. The fact that the jury failed to find that Pettine was guilty 
of murder in the first degree as charged is a démonstration that the 
issue on the truth of his testimony was a doubtful one. He was enti- 
tled to an acquittai unless the évidence proved him guilty of some de- 
gree of murder beyond a reasonable doubt. Who can say that this 
false testimony of Campagnoli, directiy impeaching Pettine and con- 
tradicting his testimony on the great issue at the trial, his precon- 
ceived intention, was not the very évidence which removed the rea- 
sonable doubt whether his testimony that at the second encounter 
he was the assailed and not the assailant was true, and prevented his 
acquittai. The légal presumption is that this false testimony was prej- 
udicial, and it is far from clear beyond doubt that it was not crucial 
évidence without which Pettine's évidence would hâve been believed, 
the killing would hâve been found to be justifiable homicide, and he 
would hâve been acquitted. 

It was an established and settled rule of the Suprême Court of 
the territory of New Mexico that the déniai by the trial court of 
a motion for a new trial based upon facts not presented at the trial 
rests in the sound discrétion of the trial court, but that an abuse 
of that discrétion entitles its victim to a reversai of the order by the 
Suprême Court of the territory on appeal or writ of error. United 
States V. Lewis. 2 N. M. 459, 462 ; Roper v. Territory, 7 N. M. 255, 
263, 266, 33 Pac. 1014; United States v. Biena, 8 N. M. 99, 105, 
42 Pac. 70; Territory v. Emilio, 14 N. M. 147, 159, 89 Pac. 239. 
In the case at bar that court, in accordance with this rule, considered 
the question whether or not the déniai of the motion in this case was 
such an abuse, and declined to décide it on the ground that the tes- 
timony of Campagnoli could not hâve afïected the verdict because 
there was ample évidence to sustain it without that testimony. Ter- 
ritory V. Pettine, 16 N. M. 40, 113 Pac. 843, 845. But that court was 
without jurisdiction on the sharp conflict of testimony hère to déter- 
mine the guilt or innocence of the défendant, or the sufficiency of 
a part of the évidence before the jury to sustain the verdict they ren- 
dered. The question for it to détermine was not whether a part of 
that évidence would satisfy the minds of its members of the guilt or 
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innocence of the accused, for the jury alone had Jurisdiction of that 
question. The only question of which the Suprême Court of New 
Mexico had jurisdiction was the question whether or not the défend- 
ant had had a fair and impartial trial without error according to law. 
Under the Constitution of the United States, the défendant had the 
right to a fair and impartial trial of the issue of his guilt or innocence 
by a jury of his peers without error of law and according to the 
course of the common law. He had the right to an acquittai of 
the charge against him unless the légal évidence satisfied the jury, 
not the appellate court, of his puilt beyond a reasonable doubt. The 
évidence on this issue was confiicting with little, if any, prépondér- 
ance against him, when the false testimony of Campagnoli was thrown 
into the balance, and he was sent to the penitentiary for 45 years. 
Was that a fair trial in which this false testimony was thrown into 
the wavering balance at the close of the trial too late for the défend- 
ant to demonstrate its falsity? Is it clear beyond doubt that this testi- 
mony did not turn the scales against him or remove from the mind of 
some juror a reasonable doubt of his guilt? Can it be truthfully said 
that it was not a gross abuse of its discrétion for the trial court to 
refuse to grant a new trial hère and to refuse to exclude this false 
testimony from the minds of the triers of this fatef ul issue on which 
45 years of the life of the défendant hung? The penalty the de- 
fendant was adjudged to suffer is heavy, the issue hère presented is 
grave, and the conclusion derived from a careful reading and consid- 
ération of ail the évidence in this case is that each of those questions 
should hâve been answered in the négative, and that the Suprême 
Court of the territory erred in its affirmance of the déniai of the 
motion for a new trial. 

[3] The statutes of the territory of New Mexico divide murder 
into three degrees, which they carefully define. So far as those déf- 
initions are material to the issues in this case, murder "perpetrated 
from a deliberate and premeditated design, unlawfully and maliciously 
to eiïect the death of any human being" was murder in the first de- 
gree ; murder "perpetrated in the beat of passion without design to 
effect death, but in a cruel and unusual manner, or by means of a 
dangerous weapon, unless it is committed under such circumstances 
as constitute excusable or justifiable homicide," was murder in the 
second degree ; and "every killing of a human being by the act, prq- 
curement or culpable négligence of another, which under the provi- 
sions of this act is not murder in the first or second degrees and 
which is not excusable or justifiable homicide," was murder in the 
third degree. Compiled Laws of New Mexico, 1897, §§ 1063, 1064, 
1065. The défendant was indicted for murder in the first degree, ârid 
it was the privilège and duty of the jury to détermine whethër hè 
was innocent or was guilty of one of thèse three degrees of murder. 
It is âssigned as error that the court entirely withdrew from thé jury 
the considération of the question whéther or not hé was guilty of 
murder in the third degree, so that under its charge they were re- 
stricted to a finding that he was innocent or was gailty of murder in 
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either the first or second degree. The charge upon this subject, so 
far as material to this question, was as follows: 

"Murder In the first degree, as so deflned, and as related to the clreum- 
stances of this case, Is 'ail murder whleh shall be perpetrated * * • 
from a dellberate and premeditated design, unlawfuUy and mallciously to 
elïect the death of any human being.' 

"Murder in the second degree Is 'ail murder which shall be perpetrated by 
means of a dangerous weapon, unless it is committed under such circum- 
stances as constitute excusable or justifiable homicide, or which shall be 
perpetrated unnecessarily, either whlle resisting an attempt by the person 
kllled to commit any offenee agalnst person or property, or after such at- 
tempt shall hâve failed. The absence of dellberate premeditated design is 
what chlefly dlstinguishes it from murder in the first degree.' 

"Murder in the third degree is every kllling of a human being which un- 
der the provisions of this act is not murder in the first or second degrees, 
and which is not excusable or justifiable homicide as now defined by law." 

The assignment hère made is well founded. The charge omits from 
the statutory définition of murder in the second degree by means of 
a dangerous weapon the words "in the beat of passion," and thus dé- 
clares that ail murder with a dangerous weapon without design to ef- 
fect death which is not excusable or justifiable homicide is of the 
second degree, while the truth was, so far as material to this case, 
that murder with a dangerous weapon without design to eiïect death 
perpetrated in the beat of passion only was of the second degree and 
ail murder perpetrated with a dangerous weapon which was commit- 
ted without design to effect death and without the beat of passion was 
murder in the third degree. This was a palpable and crucial error, 
for the évidence was conclusive that the killing was perpetrated with 
a dangerous weapon and the charge that ail murder with a dangerous 
weapon which was not of the first degree was of the second degree 
when the fact was that murder with a dangerous weapon without 
design to effect death which was not perpetrated in the beat of pas- 
sion was of the third degree completely deprived the défendant of 
his right to a détermination by the jury of the question whether the 
crime which they found he committed was murder in the second or 
in the third degree. 

[4] It is specified as error that the court charged the jury that "a 
reasonable doubt is one for which a reason could be given based on 
the évidence or want of évidence in the case." This instruction has 
been the subject of continuous and fréquent challenge, and there is 
là conflict of authority over the question of its accuracy. It has been 
sustained in Griggs v. United States, 158 Fed. 572, 577, 578, 85 C. 
C. A. 596. It may be found in instructions given to the jury by 
trial courts where it does not seem to hâve been questioned, in United 
States V. Stevens, Fed. Cas. No. 16,392, United States v. Johnson (C. 
C.) 26 Fed. 682, 685, United States v. Jackson (C. C.) 29 Fed. 503, 
and United States v. Cassidy (D. C.) 67 Fed. 698, 782, and it has 
been approved in Wallace v. State, 41 Fia. 580, 584, 26 South. 713, 
People v. Guidici, 100 N. Y. 509, 510, 3 N. E. 493, Butler v. State, 
102 Wis. 368, 369, 78 N. W. 590, State v. Grant. 20 S. D. 168, 105 
N. W. 97, 11 Ann. Cas. 1017, and other décisions from the states 
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above named. On the other hand, this instruction has been held to 
be fatal error in Owens v. United States, 130 Fed. 279, 283, 64 C. 
C. A. 525, 529, Siberry v. State, 133 Ind. 677. 33 N. E. 681, 684, Avery 
V. State, 124 Ala. 20, 21, 22, 27 South. 505, 506, Morgan v. State, 48 
Ohio St. 371, 27 N. E. 710, 712, Cross v. State, 132 Ind. 65, 31 N. 
E. 473, 474, Cowan v. State, 22 Neb. 519, 35 N. W. 405, Carr v. 
State, 23 Neb. 749, 37 N. W. 630, State v. Cohen, 108 lowa, 208, 78 
N. W. 857, 75 Am. St. Rep. 213, and State v. Lee, 113 lowa, 348, 85 
N. W. 619. 

[6] A reasonable doubt is such a doubt as would cause a prudent 
and rational man to act or to pause or hesitate to act in the détermina- 
tion of any of the affairs of life of the highest importance to himself. 
This and similar définitions of reasonable doubt which hâve received 
the repeated and unquestioned approval of the highest courts in the 
land are easily accessible in the reports. Hopt v. Utah, 120 U. S. 
430, 439, 7 Sup. Ct. 614, 30 L. Ed. 708 ; Commonweaith v. Webster, 
5 Cush. (Mass.) 295, 320, 52 Am. Dec. 711; State v. Pierce, 65 lowa, 
85, 21 N. W. 195; People v. Dewey, 2 Idaho (Hasb.) 83, 6 Pac. 
103; Léonard v. Territory, 2 Wash. T. 381, 7 Pac. 872. In the trial 
of an important case it is unwise to départ from established and ap- 
proved définitions to doubtful déclarations and novel théories. 

In a criminal case the presumption of innocence accompanies the 
défendant throughout the trial. The burden is on the government 
to overcome this presumption, to produce évidence that will satisfy 
the minds of the jury beyond a reasonable doubt of the guilt of the 
accused. The burden is upon the prosecution to furnish to the jury 
by the évidence it produces, sound reasons for the conviction of the 
défendant, reasons that shall produce and maintain in their minds an 
abiding conviction of his guilt to a moral certainty. Now to say that 
a doubt of the guilt of an accused person which a juror may indulge 
is not a reasonable doubt uniess he can give a reason for it based on 
the évidence or want of it is to reverse this established rule, and to put 
upon the accused the burden of furnishing the jury with a reason 
for his acquittai; for, if the juror must give a reason for his doubt, 
he must give a sound reason, or this new rule is idle and ineffective. 
If no juror who has a doubt of the guilt of the accused may lawfuUy 
vote for his acquittai uniess he can give a sound reason for his doubt 
based on the évidence or the want of it, the question immediately 
arises whether this reason must be sound in his own opinion only, 
or in the opinion of his fellow jurors, or of the judge, and, once 
adopt this rule and instructions on this subject must inevitably mul- 
tiply and add dialectics and confusion to the rule and its application. 
The ability to give sound reasons for their doubts or their beliefs 
is not given to many men, and every prudent and thoughtful man at 
once recognizes the fact that in the graver and more important af- 
fairs of his own life doubts for which he can formulate no convincing 
reason often induce him to act or to refuse to act. To require every 
person accused of crime to présent such a state of évidence at his 
trial that every juror can give a sound reason based on the testi- 
mony for his doubt of his guilt before he may vote for his acquittai 
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places too heavy a burden on the accused. It destroys tlie rule of 
reasonable doubt, and substitutes for a reasonable doubt a demonstra- 
ble doubt logically and conclusively sustained by the évidence or the 
want of it. The court below was in error when it placed this heavy 
burden upon the défendant, and charged the jury that a reasonable 
doubt was one for which a reason could be given founded on the évi- 
dence or the want of it. 

[5] The Suprême Court of New Mexico disregarded the two er- 
rors which hâve been last discussed because they were not properly 
presented to the trial court by suitable requests, objections, and ex- 
ceptions. But in criminal cases where the life, or as in this case the 
liberty, oi the défendant for the probable remainder of his natural 
life is at stake the courts of the United States in the exercise of a 
Sound discrétion may notice grave errors in the trial of a défendant 
although the questions they présent were not properly raised in the 
trial court by request, objection, or exception. Wiborg v. United 
States, 163 U. S. 632, 658, 16 Sup. Ct. 1127, 1197, 41 L. Ed. 289; 
Clyatt V. United States, 197 U. S. 207, 221, 25 Sup. Ct. 429, 49 L. 
Ed. 726; Crawford v. United States, 212 U. S. 183, 194, 29 Sup. 
Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392; Weems v. United States, 
217 U. S. 349, 362, 30 Sup. Ct. 544, 54 L. Ed. 793, 19 Ann. Cas. 705 ; 
Williams v. United States, 158 Fed. 30, 36, 88 C. C. A. 296, 302; 
Humes v. United States, 182 Fed. 485, 486, 105 C. C. A. 158, 159. 
The liberty of the défendant below for more than four décades, if 
he should so long live, probably dépends upon the décision of this 
case. He may not be deprived of this liberty lawfuUy without a fair 
trial free from error according to the course of the common law. 

For the reasons that hâve been stated, the record in this case bas 
convinced that he has not received such a trial, the judgment below 
is therefore reversed, and the case is remanded, with directions to set 
aside the verdict and grant a new trial. 



AYER V. TEKinïOKY OF NEW MEXICO. 

(Circuit Court of Appeals, Eighth Circuit. October 21, 1912.) 

No. 3,054. 

(Syllahus ly tJie Court.) 

1. Crtminal I.aw (§ 110.3*) — Homicide (§ 340*) — Appeai. — Pkactice — Ekrob 
Implies Préjudice — Habmless Eri!or. 

The légal presumption is that error produces préjudice. It is ouly 
when the fact so clearly appears as to be beyond doubt that an erroneous 
ruliug did not préjudice, and could not hâve iirejudiced, the complaiulng 
party that the rule that error without préjudice is no groutd for reversai 
is applicable. Facts considered, and held to fail to show that the error 
could not bave prejudiced the défendant. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3090- 
309!); Dec. Dig. § 1163*; Homicide, Cent. Dig. §§ 715-720; Dec. Dig. 
§ 340.*] 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexe» 
201 F.— 32 
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2. Oriminal Law (§ 789*) — ^Eeasonable Dotîbt. 

A charge that "a reasonable doubt is oiie for whlcli a reason could be 
given basecl on the évidence or waiit of évidence in tlie case" destroys 
the rule of reasonable doubt, substitutes for a reasonable doubt a demon- 
strable doubt, logicallj- and couclusively sustaiued by the évidence or the 
want of it, and places too lieavy a burden upon the défendant. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 1840-1849. 
1904-1922, 1960, 1967; Dec. Dig. § 789.*] 

In Error to the Suprême Court of the Territory of New Mexico. 

Carlos Cecil Ayer was convicted of murder in the third degree, and 
brings error. Reversed. 

For opinion in the territorial Suprême Court, see 15 N. M. 581, 113 
Pac. 604. 

E. W. Dobson and Neill B. Field, both of Albuquerque, N. M., for 
plaintiff in error. 

Frank W. Clancy, of Albuquerque, N. M., for the Territory. 

Before SANBORN and CAREAND, Circuit Judges, and WIE- 
EIAM M. MUNGER, District Judge. 

SANBORN, Circuit Judge. The writ of error in this case questions 
the judgment of the Suprême Court of New Mexico which affirmed 
a conviction of the défendant below of the crime of murder in the 
third degree. 

[1] It is assigned as error that the trial court charged the jury that 
"a reasonable doubt is one for which a reason could be given based on 
the évidence or want of évidence in the case." Because this instruction 
destroys the rule of reasonable doubt, substitutes for a reasonable 
doubt a demonstrable doubt, logically and couclusively sustained by the 
évidence or the want of it, and places too heavy a burden on the de- 
fendant, it is error. A discussion of the question hère presented may 
be found in the opinion of this court in Pettine v. Territory of New 

Mexico, 201 Fed. 489,119 G. G. A. , which is handed down here- 

with. In the case at bar the Suprême Court of New Mexico conceded 
the existence of the error in the charge of the trial court, but declined 
to reverse the judgment of conviction on the ground that the error 
was not prejudicial because in its opinion the testimony of the de- 
fendant himself excluded the possibility of a reasonable doubt of his 
guilt. Territory v. Ayer, 15 N. M. 581, 113 Pac. 604, 607. Two of 
the justices of that court, however, dissented from this conclusion on 
the ground that the question whether or not a part or ail of the évi- 
dence overcame the presumption of the defendant's innocence in this 
case and established his guilt beyond a reasonable doubt wais a ques- 
tion for the jury, and not for that court. 

The légal presumption is that error produces préjudice, and it 
is only when it appears so clear as to be beyond doubt that the error 
challenged did not préjudice, and could not hâve prejudiced, the com- 
plaining party, that the rule that error without préjudice is no ground 
for reversai is applicable. 

•For. other cases see same topie & § numeer in Dec. & Am. Digg. 1907 to date, & Rep'r Indeiêa 
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[2] The évidence in this case, the fact that upon this évidence the 
jury acquitted the défendant of the crime of niurder in the first degree, 
for which he was indicted and tried, and found him guilty of murder 
in the third degree only, and the further fact that two of the five jus- 
tices of the Suprême Court who heard his case were not convinced that 
this error in his trial was not prejudicial to him, présents a state of 
facts which forbids the conclusion that it appears hère beyond doubt 
that, if the jury had been correctly instructed, every juror would hâve 
been convinced of the defendant's guilt beyond a reasonable doubt. 
Under the Constitution of the United States, the défendant had the 
right to a trial of the question of his guilt or innocence by a jury of 
his peers without error according to the course of the common law and 
to an acquittai unless the légal évidence satisfied the jury of his guilt 
beyond a reasonable doubt. On the review of such a trial the question 
for an appellate court is not whether the évidence, or a part of it, 
would satisfy the minds of its members of the guilt of the accused 
beyond a reasonable doubt, for our System of jurisprudence bas not 
given to the appellate courts jurisdiction of this issue. The détermina- 
tion of this question hais been confided exclusively to a jury of the 
peers of the défendant, and where, as in this case, the évidence is 
such that différent minds may draw différent conclusions from it, er- 
ror of law in the trial entitles the def eated party to a new trial because 
only so can he hâve ai fair trial by a jury of his peers according to law. 
A trial dominated, swerved or affected by error of law, is not a trial 
according to law. 

The judgment below must therefore be reversed, and the case must 
be remanded, with directions to set aside the verdict and grant a new 
trial, and it is so ordered. 



OAKLAND MOTOR CAR. CO. v. INDIANA AUTOMOBILE CO. 
(Circuit Court of Appeals, Seventh Circuit. October 1, 1912.) 

No. 1,891. 

1. CONTRACTS (§ 10*) — ReQUISITES AND VALIDITY — MUTUALITY OF OBLIGATION. 

Défendant, as a manufacturer of automobiles, and plalntlfC, as a dealer, 
entèred into a contract by which défendant gave plaintifC for the term 
of one year the exclusive right to sell its cars in a certain territory, and 
agreed to sell plaintifC cars at a stated discount from list priée ; the 
contract provlding, however, that no order should be binding upon It, 
unless submitted in wrltlng, clearly specifying as to kinds, styles, date 
of shiptnent, etc., and accepted by défendant at least 30 days prlor to 
date for delivery. It further provided that it might be canceled by ei- 
ther party "for just cause" on 30 days' written notice. A further provi- 
sion gave the right to cancel for a violation \^àthout notice. By a sup- 
plemental clause, added after the signatures, plaiutiif agreed to purchase 
50 cars from défendant during the term of the contract, and as many 
more as it could handle and défendant could supply. Défendant gave 
notice of cancfellation for reasons stated, and plaintifC brought action for 
damages. Held, that the right given to cancel "for Just cause" was so 
indefiuite as to leave it to the party to détermine vfhat was a just cause, 
and that in view of such provision, and the further one requiring the 
approval of orders by défendant before they were binding on it, the con- 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tract for lack of imitiiality, eoukl iiot !«? held one for the purchase aiicl 
sale of 50 cars, and enforceable as sueh against défendant. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 21-40; Dec. 
Dig. § 10.* 

Mutualit.v in contracts, see note to American Cotton Oil Co. v. Kirli, 
15 C. C. A. 543.] 
2. Sales (§ 1*) — Requisites and Validity — Unoertaisty of Subject-Mat- 

TER. 

At the tiine such eontract was made défendant liad in the niarlfet 
three niodels of cars, and iiad nnder construction for the ensuing season 
a number of other styles, at différent priées, ail of which was known to 
plaintiff. The eontract nanied only "Oakland Aut<nnol)iIes," which ap- 
plied to ail of defendant's cars, and did not specify, nor bind jjlaintiiï 
to the purcbase of, any partieular inodel or style, iield, that it was not 
enforceahle as a eontract for future sale and delivery, for lack of any 
nieans contained therein for identifying the sub.iect-niatter of such sale. 

[\M. Note. — For other cases, see Sales, Cent. Dig. §§ 1, 3-5; Dec. 
Dig. § 1.*] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Action at law by the Indiana Automobile Company against the Oak- 
land Motor Car Company. Judgment for plaintifï, and défendant 
brings error. Reversed. 

The Oakland Motor Car Company, plaintiff in error, was défendant 
below in the suit brought by the Indiana Automobile Company to re- 
cover damages for alleged breach of eontract. On trial of the issues 
to a jury, verdict was rendered against the défendant, assessing the 
damages at $6,500, and reversai of the judgment thereupon is sought 
under various assignments of error. The eontract relied upon for 
recovery, through rescission thereof on the part of the défendant be- 
low, reads as follows : 

"This agreement, made and entered into at Pontiac, Michigan, this 16th 
day of Septeinher, 3908, by and between tho Oakland Motor Car Company, 
of Pontiac, Michigan, hereinafter called the manufacturer, and Indiana Au- 
tomobile Company, Indianapolis, Indiana, hereinafter called the dealer, wit- 
nesseth as follows, viz. : 

"1. That the manufacturer hereby grants to the dealer the exclusive right 
of sale of Oakland automobiles and parts thereof in the following described 
territory, viz.: State of Indiana, south of the southern line of the following 
counties: Newton, Jasper, Pulaski, Fulton, Kosciusko, Whitley, Allen. 

"It is hereby mutually agreed by and between the parties hereto as follows: 

"2. This eontract is made for the purpose herein set forth only, and does 
not in any manner delegate to the dealer the right or authority to transact 
any business or incur any obligations for or in the name of the manufacturer. 

"3. The dealer agrées not to solicit sales from or sell Oakland automobiles 
to any person or persons residing outside of the above-described territory, 
and further agrées to refer any inquiry eoming from outside of such territory 
to the manufacturer. 

"4. The dealer agrées faithfully to represent and advertise Oakland auto- 
mobiles and promote the sale thereof to the best of his ability in the terri- 
tory assigned, and to sell at not less than list priée to the user. 

"5. The manufacturer will sell to the dealer Oakland automobiles, auto- 
mobile bodies and châssis at a discount of 25 per cent, from the llst priée 
thereof, f. o. b. cars, Pontiac, Michigan, for cash in par funds, it being under- 

•For other cases see same topic & | number in Dec. & Am.Digs. 1907 to date, & Rep'r Indexes 
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stood that ail orders shall be acconipanied with a deposit of 20 per cent, of 
the list price ot automobiles, automobile bodies or châssis, and that draft 
for the balance of the price thereof shall accompany the blll of ladlng, and 
that the title to thèse goods shall renialn in the name of thé manufacturer 
uutll full ]iayment of the purchase price is made, and that the dealer shall 
mak-o promirt pa>-meut on the arrivai of sueh goods at destination on the 
toregoiug basls, 

"6. The dealer agrées that he will net hold the manufacturer liable on ac- 
count of aiiy other dealer selling said automobiles in the terrltory assigned, 
but the manufacturer will endeavor so far as possible to ])rotect the inter- 
ests of the dealer in said territory. 

"7. The manufacturer will sell to the dealer repairs and parts of automo- 
biles made by the manufacturer not included iu the foregoing at a discount 
of 25 per cent, from the list price, terms cash wlth order, f, o. b. cars, Pontlac, 
Michigan. 

"8. The manufacturer will furnish the dealer a supply of catalogues, cir- 
culars, etc., as he may publlsh from time to time free to the dealer, the dealer 
to pay trausportatlon charges thereon. 

"9. It is agreed tliat tlie respousiljiiity of the manufacturer for loss or 
damage sliall cease upon delivery of the goods by the manufacturer to the 
transportatlon company or in person to the dealer or bis représentative. 

"10. Ail daims on aecount of defeclive niaterial in the construction of said 
automobiles must be made by the dealer within tiO days after the delivery of 
automobiles, etc., to the dealer or his customers, and upon any sueh material 
belng submitted to the manufacturer, properly tagged, giving the number of 
the automobile from which it was taV:en, the name and address of the owner, 
and the date of sale, and sueh other information as may be necessary to 
identify the machine, the said manufacturer agrées to replace sueh parts 
gratis if upon his examination in the estimate of said manufacturer they 
may be found to be détective, 

"This agreement does not cover defeetive tires, rims, coils, radiators, and 
other equipment not manufactured by the Oakland Motor Car Company (or 
nsed by thtm lu their equipment). Ail claiins must be made by said dealer 
on the respective manufacturers of said tires, rims, coils, radiators, and other 
equipment, names of which manufacturers appear on the détective described 
parts. The freight or express charges on sueh parts returned to the manu- 
facturer for crédit or replacement nmst in ail cases be prepaid by the dealer. 

"11. That no order for automobiles, automobile parts, or attachments shall 
be binding upon said manufacturer, unléss sueh orders are submitted in 
wrlting, clearly speclfying as to liinds, styles, date of shipmeut, etc., and ac- 
cepted by the manufacturer at ieast 30 days prior to date for delivery, and 
sueh orders shall be subject to delays caused by strikes, tires, or other causes 
be.yond the manufaetvirer's control. 

"12. This contract expires by limitations September 1, ISWO, or may be can- 
celed for just cau.se by either party giving a 30 days' written notice, and that 
cancellation of this contract shall be sulHcient to cancel ail orders for auto- 
mobiles or parts thereof which may bave been received from said dealer and 
not delivered prior to date the eaucellatiou takes effeet. 

"13. That this agreement bas been fully read and understood by the dealer, 
and that there are no agreements or understandings, either oral, written, or 
otherwlse, which in any manner affect or conflict with the terms and condi- 
tions herein. 

"14. That any violation of the terms and conditions of this contract by 
eitlier party may be coiisidered sufficient cause for termlnating the same with- 
out the notice prescribed. 

"In witness whereof the parties hereto bave signed this agreement the day 
aud year first above written. Oakland Motor Car Company, 

"[ïhe Manufacturer,] 

"By E. M. Murphy, Prest 
"Indiana Automobile Co., 
"[The Dealer,] 

"By S. W. Elston. 
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"Tliis agreement shall In no way be blndlng upon the manufacturer unies» 
approved by an officer of the Oakland Motor Car Company. 
"Approved: 

"Oakland Motor Car Company, 
"[The Manufacturer.] 

"By B. M. Murphy, Président. 
"Addition to ahove aftreement: 

"lu considération of the territory specifled herein, the dealer agrées to pur- 
chase 50 cars from the manufacturer during the term of this agreenient, and 
as many more as their wants may require and we can supply. The dealer 
to deposit $50 apiece on 25 cars and will deposit $50 on each of the other 25 
cars as soon as the saniple cars can be delivered." 

The issues and facts involved for considération are stated in the 
opinion. 

Henry W. Wales and Sidney S. Gorham, botli of Chicago, 111., for 
plaintiff in error. 

Morris M. Townley, David B. Gann, and Geo. H. Peaks, ail of Chi- 
cago, 111., for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and ANDERSON, 
District Judge. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
verdict and judgment against the plaintiff in error, défendant below, 
rest solely on this proposition : That the agreement in suit constitutes 
a binding contract for purchase and sale of 50 of its two-cjdinder 
automobiles, of the type listed at $1,250, making their price to the 
plaintiff below (as dealer) $937.50 each. While the plaintiff's déclara- 
tion contains several counts, charging breaches of the agency agree- 
ment referred to in various forms, its testimony at the trial was lim- 
ited to the assumed phase thereof above stated, as averred in the 
fourth count. Accordingly the trial court instructed the jury, not only 
(in effect) eliminating ail other counts from considération, but "that 
the plaintiff has proved a contract whereby the défendant agreed to 
sell the plaintiff 50 automobiles" so specified as to type and price, to- 
gether with the further instruction that "the défendant committed a 
breach" thereof, by notifying the plaintiff, on October 31st, without 
justification, that it "declined to deliver any further or additional auto- 
mobiles thereunder," and that the only question for the jury to con- 
sider was the amount of "damages to be awarded to the plaintiff" 
for such breach. It is both obvions and undisputed, therefore, that the 
judgment can be upheld only upon conclusive évidence of such con- 
tract' obligation to sell and deliver the particular cars so described. 
Exceptions are preserved, both to the above instruction and for déniai 
of the : def endant's request to direct a verdict in its f avor, also for 
déniai of other instructions requested as to the effect of the agreement, 
and we proceed to considération of the question thus stated, without 
takitig up the further inquiry suggested, whether the provision referred 
to was rightly treated as severable from the agency contract for inde- 
peridetit en forcement. 

The contract in suit was entered into September 16, 1908, with its 
main provisions in the printed form used by the défendant as manu- 
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facturer of "Oakland automobiles," for an agreement establishing 
selling agencies for its products. Referring to the défendant as "the 
manufacturer" and the plaintiff as "the dealer," it grants to the dealer 
"the exclusive right of sale of Oakland automobiles and parts thereof" 
for several counties named in the state of Indiana, and provides (clause 
12) that the "contract expires by limitation September 1, 1909, or may 
be canceled for just cause by either party giving a 30 days' vi^ritten 
notice." In respect of ail provisions in the body of the contract as 
signed by the parties, it is both conceded on behalf of the plaintiff 
and unquestionable, that the terms thereof create no mutual obligation 
for purchase and sale of the automobiles as between manufacturer 
and dealer, and that the only agreement in that line is contained in 
clause 5, providing for sale to the dealer; and this is qualified by the 
terms of clause 11, that any order sent in by the dealer shall not 
be "binding upon said manufacturer" unless accepted by it "at least 
30 days prior to date for delivery." Another provision, however, ap- 
pears in writing at the foot of the contract (below the signatures), 
which is the one relied upon for support of the instruction to the 
jury, reading as follows: 

"Addition to above agreement: 

"In considération of the territory s))ec-ifie(l lierein, tlie dealer agrées to pur- 
cliase ôO cars from tlie manufacturer dnring the term of this agreement, and 
as many more as tlieir vvants may require and we can supply. The dealer to 
<lepos;t $50 apiece on 25 cars and will deposit $50 on each of the other 25 
as soon as the sample cars can be delivered." 

When the contract was completed, the plaintiff deposited the $1,250 
above stipulated, and ordered three cars of the two-cylinder type de- 
scribed in the above-mentioned instruction, which were then ready for 
delivery; and such cars were shipped and settled for in conformity 
with the agreement. In October, however, the défendant becarae dis- 
satisfied with the conduct of the agency — which was carried on under 
the name of the "Independent Automobile Company," and at a place 
for showroom apart from the plaintiff's other agency — and on October 
31st returned to the plaintiff $1,100 remaining on hand of its deposit 
under the agreement, with written notice that, "in accordance with 
the terms of the contract between" them of September 16th, "the said 
contract is hereby canceled and ended, for just cause and because the 
terms and conditions of said contract hâve been violated by you." The 
notice further spécifies the matters complained of, but no issue arises 
herein in référence to the right to terminate the agency under the con- 
tract, and its only bearing on the présent issue is to prove refusai 
on the part of the défendant to make further deliveries under the pur- 
chase clause. 

The validity of the alleged contract of purchase and sale for fu- 
ture deliveries is challenged upon the twofold grounds.of want of 
mutuality and of uncertainty in the subject-matter of sale, specified 
in essence as follows : First, that the purchase clause is deprived of 
mutuality of obligation by either one of two provisions of the contract, 
namely : (a) Clause 11, providing that no order for cars "shall be bind- 
ing upon said manufacturer," unless submitted in writing "specifying 
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as to kinds," and "accepted by tlie manufacturer at least 30 days prior 
to date for delivery"; (b) clause 12, providing for cancellation of 
tbe contract by either party. Second, that "Oakland automobiles." 
named in the contract as its subject-matter, were of sevcral types and 
priées, ail embraced therein, and sélection therefrom is left at plain- 
tiff's option as ordered from time to tinie. Under the elenientary rules 
of contract law, both mutuality of obligation and certainty of subject- 
matter are cardinal recjuirements for enforcement of any such con- 
tract for future sale and delivery, so that error is well assigned for 
reversai, if either of thèse propositions must be sustained. 

[1] 1. The provisions (11 and 12) relied upon for the objection of 
want of mutuality are contained in the printed terms ; but no doubt is 
entertainable that both are made applicable to the contract as an en- 
tirety, and not severable from the purchase clause, as contended on 
behalf of the plaintifï. Their effect, therefore, rests on the interpréta- 
tion of their terms respectively. We believe the import of clause 11 to 
be unmistakable, in requiring an order to be sent in for each intended 
purchase, specifying the kind of cars desired, and providing that the 
manufacturer was not bound for sale thereof without bis acceptance 
for that purpose as described. Thus the plaintiff's agreement to pur- 
chase 50 cars during the term vi^as expressly made unilatéral, through 
this stipulation (in effect) that the défendant was at liberty, either 
to accept or refuse compliance with any tender of purchase thereunder, 
leaving no basis for implying a promise on the part of the défendant 
to sell the 50 cars, and no liability for refusai to make further sales 
to the plaintiff. In référence to clause 12, it is frankly conceded in 
the brief on behalf of plaintiff "that a contract for future delivery 
of Personal property, which confers upon either party the arbitrary 
right of cancellation prior to the delivery, would be lacking in mutu- 
ality," pursuant to the ruling of this court in the récent case of Velie 
Motor Car Co. v. Kopmeier Motor CarCo., 194 Fed. 324, 114 C. C. 
A. 284; but the contention is that the instant provision, to be "can- 
celed for just cause by either party," does not fall v^'ithin such rule. 
as it implies "a rightful or lawful cause." We believe use of the 
terms "for just cause" to be insufficient to exempt the contract from 
the rule applied in the above-mentioned case, as no means are fur- 
nished to ascertain vvhat may ha.ve been the particular cause or causes 
thereby intended by both parties. That it did not mean violations of 
the contract terms appears from clause 14, which provides for termina- 
tion for such cause "without the notice prescribed" in the above pro- 
vision. In Cummer v. Butts, 40 Mich. 322, 325, 29 Am. Rep. 530, 
like agreement for terminating the contract "for good cause," was 
held to afford no "conimon and intelligible criterion for the parties, 
or any determinate sensé whatever" as to the cause, so that no breach 
was committed in terminating the contract. See 1 Benjamin on Sales 
(4 Am. Ed.) § 51 and note; 1 Beach on Mod. Law of Contracts, 
§§ 72, 76. 

[2] 2. The further objection raised, however, against enforcement 
of the alleged contract of sale for uncertainty as to the kind of cars 
which were to be ordered and delivered, we believe to be supported by 
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the undisputed facts in évidence; and thus presented for revievv, its 
considération seems désirable, without resting our conclusions on the 
contract terms alone, as above discussed. 

The contract was made under thèse circumstances : Its subject-mat- 
ter, the "Oakland automobiles," were a nevv product of low-priced 
cars, manufactured by the défendant, commencing in the previous 
year. Up to the date of the contract the product consisted of two- 
cylinder cars, of three models, one listed at $1,200 and two at $1,250 
each ; but it then had in course of manufacture and nearing completion 
several types of four-cylinder cars, to be ready for sale in the season 
named in the contract, and listed at $1,600. Illustrations and fuU de- 
scriptions of thèse four-cylinder cars were then on exhibit, together 
with like exhibits of two-cylinder cars, as incorporated in the catalogue 
entitled "Oakland 1909." This catalogue was introduced in évidence 
by both parties, without proof of the date of publication; but we in- 
fer that it was not then printed, although its material matter was on 
hand. The season of the automobile trade usually runs from about 
October to the following September, and this contract was for the 
season known as "1909." Four-cylinder types for moderate priced 
cars were commenced by other manufacturers for that season and their 
promise of popularity (subsequently realized) was attracting the at- 
tention of the trade. 

The plaintifï had carried on for five years, at Indianapolis, a prom- 
inent selling agency for automobiles, handiing several higher priced 
cars, and desired the agency for a cheaper line. Its manager had 
learned of the Oakland machine as a good make, and visited the de- 
fendant's factory to look over the prospects for such agency, and there 
entered into the contract in controversy. His acquaintance then ob- 
tained with the progress of the work and the purpose of the défend- 
ant to hâve four-cylinder cars ready for the market of the ensuing 
season (as an additional line of "Oakland automobiles"), and with 
their illustrations, descriptive matter, and prices, to enter into the cata- 
logue for the season, are uncontroverted facts at the date of the con- 
tract, and there is no testimony or circumstance which tends to show 
any intention or understanding of both parties that the agreement was 
to be limited to any particular car or cars thereof. Neither the fact 
of ordering three cars then on hand for immédiate delivery, nor the 
alleged intention on the part of the plaintifï, not comniunicated to the 
défendant, can hâve weight in that direction ; and the agreement "to 
purchase 50 cars from the manufacturer during the term," is not only 
applicable in terms to either and ail of the above-mentioned cars shown 
by the catalogue and actually produced, but such understandmg be- 
tween the parties must be presumed. In other words, it was left at 
the option of the purchaser to sélect the cars for delivery, and there 
was no meeting of minds between the parties upon the particular cars 
to be sold, as to mode! or price. The alleged agreement thus provides 
no means to identify the cars to be named in any order, either for 
tender of performance on the part of the défendant or for enforce- 
ment at law as to unperformed portions thereof, and is without force 
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as a contract for future sale and delivery. Cold Blast Transportation- 
Co. V. Kansas City Boit & Nut Co., 114 Fed. 77, 81, 52 C. C. A. 25,. 
57 L. R. A. 696; Wheaton v. Cadillac Automobile Co., 143 Mich. 
21, 106 N. W. 399. 

We are of opinion, therefore, that the above-nientioned instruction- 
to the jury was erroneous, and that the défendant was entitled to the 
instruction in its favor which was requested and denied. 

Varions other errors are alleged, in rulings of the trial court, upon 
the issue of breach on the part of défendant, objections to testimony 
as to damages claimed, and in respect of the measure of damages ; 
but the questions raised thereby do not require détermination, in vievv 
of the above conclusions against liability. 

The judgment of the District Court is reversed accordingly, vvith 
direction to grant a new trial and proceed thcreupon consistently with 
the foregoing opinion. 



HOi'F.MAX er al. v. MITCMELU 
(Circuit Coint of Appoftls, Sevonth Circuit. Xovemtier 6, 1912.) 

No. 1,000. 

1. Gas (§ 7*) — Oas Compaxier — Kigiiïs in Stkkbts — Lowerino of Pipes to- 

CONFORM TO GhADE. 

A francliise granted to a gas company to lay its pipes in an ungradefl 
Street, in ttie absence of any provision on the subject, does not confer 
on the Company any property rights in tlie street whîeh are not subject 
to the public requirenients, or relleve it of the duty of lovvering the 
lîipes at its own exi)euse, when made necessary by the grading and pav- 
Ing of the Street. 

[Ed. Note.— For other cases, see Gas, Cent. Dig. § 2; Dec. Dig. § 7.*I 

2. Gas (? 7*) — Gas Comcanies — Ricjhts in Stbeets — Exi-ense of Lowebiko 

riPE.s. 

Where nelther an ordinance providing for the grading and paving of 
a street nor the estiniate requlred by statute for letting the contract cou- 
tained any provision with respect to the pipes of a gas corapany thereln, 
a gênerai provision in the printed forni of speciflcations nsed, wliicli were 
not even filod as a municipal record, requlring the contractor to remove 
or adjust ail such pipes at his own expense, does not inure to the benefit 
of the gas company, to relieve It of tlie obligation to pay the expense 
of such renwval. 

[Ed. Note. — For otlier cases, see Gas, Cent. Dig. § 2 ; Dec. Dig. % 7.*1 

Appeal from the District Court of the United vStates for the East- 
ern District of Illinois ; Francis M. Wright, Judge. 

Pétition in equity by John H. Mitchell, receiver of the Mt. Carniet 
Gas & Electric Company, against F. G. Hoffman and R. R. Townsend, 
partners as Hoffman & Townsend. From the order entered, respond- 
ents appeal. Reversed. 

This appeal Is from an order of the District Coiu-t, made under a pétition 
flled by the appellee- — as receiver of the property of the Mt. Carmel Gas & 
Electric Company, appointed by the court in a cause pendlng tlierein — for a re- 
strainlng order against the appellants and rule entered thereupon requlring 

•For other cases see same topic & § NitiiBEn in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexe» 
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the appellants to show cause "why they sbould not be held In contempt" for 
Interférence wlth property held by the recelver, as alleged in the pétition, 
and restrained from further interférence. The proceedings up to the entry 
of the order appealed from were: 

An answer to the pétition, settlug forth the appellants' action In the prem- 
ises, under a contract let by the city of Mt. Carmel, pursuant to an ordlnance 
thereof, for improvement of Mulberry street, by paving the same; that they 
were required to excavate such street to an established grade, and in the 
course of the excavation pipes of the above-nientioned corporation, placed 
ubove such grade line. were found in such street, within the area to be ex- 
cavated, but were unknown to the appellants when they entered upon ' the 
work; that their contract made no provision in respect of such pipes; that 
they advised the superintendent of such corporation of the facts, and agreed 
with him that they would lower the pipes, keep account of tlie expense, and 
leave the question of liabllity for the expense "to be determlned by some ap- 
propriate légal proceedings" ; that they proceeded with the excavation, and 
had "uncovered the greater portion of said mains," before they were informed 
by the recelver that their arrangement with the superintendent was not ap- 
proved by him ; that such recelver insisted upon their lowering of the pipes 
"at their own expense, which they ret'used to do" ; and their good faith in the 
premlses Is well averred, together with the averment that they would hâve 
applled to the trial court for leave to proceed wlth the work, had they un- 
tlerstood such leave to be needl'ul. With leave of the court, the appellants 
also filed a pétition thereupon, called in the record a "cross-petition," praying 
leave to proceed wlth the excavation, and that the recelver be required to 
lower the pipes and bear the expense thereof to enable the improvement to be 
carried on. An answer to this so-called "cross-petition" was filed by the re- 
celver ; also repllcation to the above-mentioiied answer to his pétition. Tliere- 
upon an order was made, in substance, that "thèse said proceedings be con- 
tinued generally," that the appellants be restrained from further interférence 
"until the further order of this court," and "that the cross-petition of" the 
appellants be referred to Master in Chancery Gunn, to take testimony upon 
the issues thereunder and report the same, "together with the conclusions of 
law and fact thereou." Testimony was so taken and reported by the master, 
with lindings of fact and conclusions of law in favor of the appellants, and 
that they were entitled to relief as prayed. Exceptions to the master's con- 
clusions of law were filed on behalf of the recelver, and upon hearing of the 
matters the order appealed from was entered, as follows: 

"The cross-petltlon of Hoffman & Townsend for an order on the recelver to 
lower the pipes on Mulberry street in the city of Mt. Carmel, 111., and the 
exceptions of the recelver to the report of the master In chancery in said 
cause coming on to be heard, and the court, having heard the arguments of 
counsel and being fuUy advised in the premises, does hereby sustain the ex- 
ceptions as filed to said report of the master in chancery, and the cross-peti- 
tion of HofiCman & Townsend is by order of court hereby dismissed ; and tlie 
yaid Hoffman & Townsend, who bave herctofore been cited to appear to show 
cause why they were not in contempt of court, are hereby directed and or- 
dered by the court to pay to .John H. Mitchell, recelver of the Mt. Carmel 
Gas & Electric Company, the sum of eight hundred seventy-six and i/ioo 
dollars ($876.01), whicli amount is the amount agreed upon by the parties In- 
terested as the cost of replacing and puttiug in condition the property of 
the Mt. Carmel (Jas & Electric Company on Mulberry street in the city of 
Mt. Carmel, in the county of Wabasli and state of IllluoLs, and putting the 
property in equally as good condition as the said Hoffman & Townsend found 
it; and that on payment of the said sum of eight hundred seventy-six and 
^/loo dollars ($876.01) witliln slxty day.s, and the same being reported to this 
court, that then the rule be dlscharged ; that the same be in fuU satisfaction 
of the contempt complained of, and otherwise to remain in fuU force and ef- 
lect until the further order of this court." 
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George F. Rearick and James A. Meeks, both of Banville, 111., and 
P. J. Kolb, of Mt. Carmel, 111., for appellants. 
Walter C. Lindley, of Danville, 111., for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
order or decree from wliich this appeal is brouglit may rightly be 
treated as final in the controversy, under our understanding of the 
issues presented, although it does not expressly détermine the ques- 
tion of contempt mentioned in the rule to show cause entered upon 
the filing of the receiver's pétition for a restraining order against the 
appellants, pending direction of the court in the premises. Ail par- 
ties in interest were before the court, and ail their matters in contro- 
versy were there submitted for hearing, with the issues (both of 
law and fact) well defined. The findings of fact, as reported by the 
master with the testimony, were not within the exceptions filed on be- 
half of the receiver and sustained by the court, so that both findings 
and testimony were plainly cognizable for final détermination of the 
entire controversy upon the merits. In accord with this view, as we 
infer, the order overrules (in efïect) the master's conclusion of law that 
appellants "are entitled to the relief prayed for in their cross-petition," 
and dismisses such (so-called) cross-petition. It then proceeds under 
the citation : That the appellants are "directed and ordered by the 
court to pay" to the receiver $876.01, as "the amount agreed upon by 
the parties interested as the cost of replacing and putting in condition 
the property of the Mt. Carmel Gas & Electric Company on Mulberry 
Street," that on payment of such sum within 60 days, and report there- 
of to the court, "the rule be discharged," and "that the same be in full 
satisfaction of the contempt complained of, and otherwise to remain 
in full force and effect until the further order of the court." 

Whatever may be the import of thèse références to the rule to be 
discharged upon "satisfaction of the contempt complained of," we 
believe each of the pétitions before the court presented only this ulti- 
mate question of law: Was it the duty of the receiver, not only to 
lower and place the pipes of the Gas & Electric Company, in conform- 
ity with the grade of the street, but to bear the expense of such work ? 
Or were the appellants legally chargeable for the expense thereof? 
Neither the facts averred in the receiver's pétition, nor any évidence 
in the record, as we believe, involve conduct in the nature of con- 
tempt of the authority of the court in the premises. The pétition 
shows that the pipes were located in Mulberry street, within the grade 
lines for which grading was in progress under an ordinance of the 
city for improvement of the street; that the only action complained of 
was the public work thus carried on by the appellants as contractors 
under the ordinance, in excavation of the street and thereby reaching 
and uncovering the pipes so located above grade line ; and that, with- 
out other interférence, the above-mentioned question was in contro- 
versy between the receiver and the appellants. For détermination of 
that issue, the trial court granted leave to the appellants to file their 
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so-called cross-petition to that end. Issue was joined thereupon and 
referred to the master for hearing; and it further appears that ail 
subséquent proceedings for lowering the pipes were arranged between 
the parties, leaving alone to be ascertained the liability of one or the 
other party for the expense thereof. In the absence of any order or 
direction of the court in the premises, we do not understand that the 
opérations of the appellants above mentioned, either constituted an in- 
vasion of property rights in custodia legis, in any sensé amounting to 
contempt, or that it was so treated by the trial court when the issue 
upon the merits was allowed and referred, as above stated. So i'ae 
contentions on the part of the appellee in the présent argument, as to 
the eiïect of the alleged contempt, are without force, and the issue 
of law, presented by the master's findings of fact and ruling there- 
upon, plainly arises for détermination. 

[1] The ordinances of the city of Mt. Carmel, pursuant to which 
the appellants entered into the contract and performed the excavation, 
were one establishing the grade of Mulberry street — which had not 
been established when the pipes in controversy were placed by the 
owner — and the other providing for improvement and paving of the 
Street at the expense of abutting property, upon estimâtes to be made 
and filed and contracts to be let in conformity with statute. Their va- 
lidity is not challenged, nor are the pipes mentioned in either ordinance ; 
and neither of the franchises under which the heating and gas pipes 
respectively are placed by the owner in Mulberry street contains any 
provision purporting to relieve the owner of the usual duty to adjust 
their location in conformity with the grade line, whenever improvement 
of a street was required. Thus, whatever grant of use in a street may 
be within the power of a municipality, we believe the doctrine to 
be settled that the franchises above mentioned confer no property 
rights which are not subject to the public requirements for changing 
their location, at the expense of the owner, without compensation from 
the municipality or abutting owners. New Orléans Gas Co. v. Drain- 
age Comm., 197 U. S. 453, 25 Sup. Ct. 471, 49 h. Ed. 831, and author- 
ities there cited. 

[2] Support for the order, therefore, rests on the proposition that 
the municipality required the contractors to lower thèse pipes, under 
the terms of the contract for the improvement. It is unquestioned that 
neither the ordinance, nor the estimate required by statute for letting 
the contract, contained any provision for such undertaking or expense, 
and the sole basis for the contention appears in a paper in évidence, 
entitled "Spécifications for Mulberry Street Improvement," containing 
among the printed "General Requirements" this clause : 

"Section 9. The coiitractor shall at his own ex])ense reiiiove or adjust ail 
sewer drains, gas, or water mains, or any other property that niay be in the 
way oï this improvement, and wlU be held responsible for any damages done 
thereto." 

We are impressed with no view of the clause referred to which 
would authorize the interprétation thus sought in favor of the appellee 
as provision on the part of the municipality to relieve the owner of 
his duty to lower the pipes and make the expense thereof a public 
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charge. Under tlie facts above stated the municipality was neither 
required nor authorized to do so, and no provision to that end was 
made in the ordinance or estimate. Presumptively, it was not the 
purpose of the authorities thereof, through thèse gênerai ternis of the 
printed form of spécifications for public work, to confer such benefit 
as a gratuity, chargeable as an expense of the improvement, to be 
borne by the abutting lot owners. It further appears, however, that 
the so-called "spécifications" above mentioned were unauthenticated as 
an act of the municipality. The master found, in accord with the évi- 
dence, that they were not even filed in the office of the city clerk, as 
referred to in the contract and required by statute, but appeared only 
in the office of the county surveyor, who was not an officer of the 
city. While incorporation in the ordinance may not be required un- 
der the présent statute — as theretofore held in City of Sterling v. Galt, 
117 111. 11, 7 N. E. 471 — no doubt is entertainable that they must be 
made a part of the record for authentication as a municipal require- 
ment (Kilgallen v. Chicago, 206 111. 557, 559, 69 N. E. 586), and that 
the clause relied upon was inadmissible for any purpose of the issue, 
if not for ail purposes. 

The order of the District Court, therefore, cannot be upheld under 
the évidence, and the report of the master was erroneously overruled. 
Such order is reversed accordingly, with direction to dismiss the pro- 
ceedings against the appellants, and grant the relief prayed in their 
(so-called) cross-petition. 



BOKDEN ICE CRKAM CO. et al. v. BORDENVS CONDEKSBD MILK CO. 
(Circuit Court of Appeals, Seventh Circuit. Kovember 14, 1912.) 

No. 1,904. 

1. Trade-Marks and Tuade-Xames (§ 10*) — Nasies Sub.tect of Ownersiiip — 

Names of Persoxs. 

A Personal nauie is iiot subject to exclusive appropriation as a trade- 
mark, even thougli reslstered a.s such. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 14; Dec. Dig. § 10.* 

Right to use one's o\vn naine as trade-niark or trade-name, see notes 
to 17 C. C. A. 5T9 ; 27 C. C. A. ,357.] 

2. Trade-Marks ani> Trade-Naifes (§ 78*) — IInfair Compétition — Rioiit to 

Equitable Relief. 

Relief against unfair compétition is granted by a court of equlty only 
on tbe ground tliat complainant's business is injured thereby. 

[Ed. Note. — for otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § SS; Dec. Dig. § 78.*J 

S. Trade-Marks and Tkade-Names (§ 78*) — Unfair Compétition — Use of 
Personal Names. 

Coniplainant, Roi-den's Ccnidensed Milk Company, hcld not entltled to 
an injunction to restrain tbe use by défendant of the nanie "Borden" iu 
its corporate name of "Borden Ice Cream Company," where coniplainant 
had uever made or sold commercial ice creani, which was the business for 

»For other cases see same topic & § number in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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which défendant was incorporated, so that the two companles hâve never 
come into compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 88; Dec. Dig. § 78.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
20 C. C. A. 165 ; 30 C. C. A. 376.] 

4. Trade-Maeks and Tbadb-Nambs (§ 68*) — "Unfair Compétition." 

The fundamental test of "unfair compétition" is not whether the public 
Is likely to be deceived as to who is the maker or seller of goods, but is 
whether or not the défendant is, in effect, by his conduct, passing off his 
goods as complainant's goods, or his business as eomplainant's business. 
[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 79; Dec. Dig. § 68.* 
For other définitions, see Words and Phrases, vol. 8, p. 7174.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of lUinois; Christian C. Kohlsaat, 
Judge. 

Suit in equity by Borden's Condensed IVIilk Company against the 
Borden Ice Cream Company, Charles F. Borden, George W. Brown, 
Edgar V. Stanley, William H. Powers, and Harry Lawler. From an 
order granting a preliminary injunction (194 Fed. 554), défendants 
appeal. Reversed. 

This Is an appeal from an interlocutory order of injunction entered in the 
District Court, restraining the appellants "from the use of the name 'Borden" 
in the manufacture or sale of ice cream and like articles, and the manufacture 
or sale of milk products in any of their forms, without plainly and in written 
or printed form attached to ail cartons of such commodities, and upon ail 
wagons or other vehicles used In the delivery of such commodities, and on ail 
letter heads and other stationery going out to customers and to the public, 
and in ail places where the name 'Borden's Ice Cream Company' may hereafter 
appear in the transaction of any business by the défendants, advising pur- 
chasers and the public in an unmistakable manner that the product of the 
défendants is not that of the complainant, 'Borden's Condensed Milk Com- 
pany.' " 

The word "Borden" In the corporate name of the appellee was taken from 
the name of Gail Borden, who founded the business in the year 1857, and siuce 
that time it has been and is now a trade-name of great value, identified almost 
universally with the business of milk and milk products of the appellee and 
Its predecessors. The trade-name "Borden," or the word "Borden," constitutes 
one of the principal assets of the appellee, and is widely known and Ideutifled 
with the good will and public favor enjoyed by it throughout the United 
States. 

On May 31, 1899, the appellee was incorporated under the laws of the statë 
of New Jersey, with broad corporate powers, and specifically authorized "to 
manufacture, sell and otherwise deal in condensed, preserved and evaporated 
milk and ail other mauufactured forms of milk ; to produce, purchase and sell 
fresh milk, and ail products of milk ; to manufacture, purchase and sell ail 
food products ; to raise, purchase and sell ail garden, farm and dairy products ; 
to raise, purchase and sell, and otherwise deal in, cattle and ail other llve 
stock; to manufacture, lease, purchase and sell ail machinery, tools, imple- 
ments, apparatus and ail other articles and appliances used in connection with 
ail or any of the purposes aforesaid, or with selling and transporting the 
manufactured or other products of the company ; and to do any and ail things 
connected with or Incldental to the carrying on of such business, or any brandi 
or part thereof." 

It may be stated in this connection that the charter of the company con- 

*FoT other cases see same topic & S nvmbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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tains no express authority to manufactxire or sell what is known commercîally 
as ice eream. 

The record shows that the appellee uses in tlie disposition of its products 
sonie thirty-two brands, each one of which either contains the naine "Borden," 
or is used in connection vvith the nanie "Borden's Coudensed BIill< Ooun)auy." 
Of thèse brands sixteen specifioally refer to condensed or evaporated niilk, 
se\-eii to candy, two to malted mille, one to colïeo, one to butter, one to butter- 
milk, one to fluid ndlk, two to creani, and one to niiilted nùlk ice creani ; and 
tliat trade-marks hâve been registered on most of tlie l)rands. 

Appellee has developed in tlie state of Illinois and the city of Chicago, and 
elsewhere, a large business in the sale of fresh niilk and creani and evaporated 
milk to confectioners for use by tliem in iiiakiug commercial ice creani. It 
has expended large suins of moiiey in proinoting and advertising its business, 
and partlcularly in extending the sale of the so-called "Borden's Peerless 
Brand I'>aporated Milk, Confectioners' Size," a high quality of evaporated 
milk inclosed in cans, especially desigued for use in the manufacture of ice 
créa m. 

For more than two years prior to the filing of the bill in the District Court, 
the appellee had been manufacturing a form of ice creani known as "Borden's 
Malted Milk Ice Cream," which product is, as the uame iini)lies, an ice creani 
made with lualted milk as its basic élément, and is especially adapted for use 
in hosi)itals. This malted milk ice creani, which hitherto has been used only 
in hosi)itals, the appellee is about to place ou tlie market for gênerai use in 
compétition with commercial ice cream. 

On May 25, 1911, the appellants Charles P. Bordeu, George W. Brown, and 
Kdgar V. Stanley applied to the Secretary of State of the state of Illinois for 
a license to incoriiorate under the name of "Borden Ice Cream Company." 
Ou July ,31, 1011, the appellee notitied the individual appellants that the term 
••lîorden" had become so flrmly established in connection witli the products 
of the appellee the use of that word in connection with any company dealing 
in milk products would lead to the presuiuption that tliey were the products 
of tlie appellee, and demanded that the word "Bordeu" be eliminated frmn 
appellants' company naine. 

On the same day appellee protested to the Secretary of State of the state 
of Illinois against the issuance of any charter under tlie name of "Bordeu 
Ice Creani Company," but on the Kith of Angust. 1911, a charter was duly 
issued to the "Bordeu Ice Creani Company," by which It was authorized "to 
manufacture and sell ice cream, ices aud similar lU'oducts." 

The appellant Charles F. Bordeu had never before been engaged in tlie ice 
croam business, or in buying or selling milk or milk products, or in any sim- 
ilar business, and is not the principal person counected with the appellant 
lîorden Ice Cream Company. Tlie appellant Lawler is an Ice creani uianu- 
facturer, and has subscribed to 47 out of a total of 50 shares of stock of the 
Borden Ice Cream Company. Charles F. Borden has subscribed to one share 
of stock, and has not paid for that. 

The bill charges, uiwn information and belief, that it is the intention of 
apiiellant Borden Ice Cream Company to use tlie word "Borden" for the pur- 
pose of trading upon the réputation of appellee's goods and products, and for 
tlie purpose of deeeiving and defrauding the public into the belief that such 
product is the product of the appellee; that such "improper, deceitful anfl 
fraudulent use of the name 'Bordeu' will be a great aud irréparable injurj' 
to the eomplainant's [appellee's] property right in its trade-name ; and that 
the réputation of the products of complainant [appellee] will be greatly in- 
jured thereby; and that the business of complainant [appellee] will be in- 
Jured;" and that tliere will be great confusion in the business carried on by 
the original company because of such improper use; and tliat it will be im- 
possible for présent and prospective customers to know that the product of 
the Borden Ice Creani Company is not the product of Borden's Condensed 
Milk Company. 

The bill and the affidavits on file do not show any facts tending to sustain 
the allégation of irrejiarable in jury to the old company or its business, or 
sùowing or tending to show that the old company has been or will be injured 
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in auy way iu the business which it Is now engaged in. Moreover, it does 
iiot appear tliat tlie malted niilk ice cream manufactured by the old conipany 
will lu any way come into compétition with ttie commercial ice cream pro- 
posed to be put on the market hy the new company. 

The bill was flled before the défendant had started to do any business. The 
answer admits most of the material allégations, but dénies ail fraudulent 
purpose. 

George W. Brown and Wharton Plummer, both of Chicago, 111., for 
appellant. 

Pringle & Fearing, of Chicago, III, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judge. 

CARPENTER, District Judge (after stating the facts as above). 
[1] A Personal name, such as "Borden," is not susceptible of exclu- 
sive appropriation, and even its registration in the Patent Office can- 
not make it a valid trade-mark. Howe Scale Co. v. Wyckofï, 198 U. 
S. 134, 25 Sup. Ct. 609, 49 L. Ed. 972; Elgin Natl. Watch Co. v. 
Illinois Watch Case Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. Ed. 
365 ; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118; Brown Chemical Co. v. Meyer, 139 U. S. 540, 11 
Sup. Ct. 625, 35 L. Ed. 247. 

There is no charge made in the bill that the appellants are infring- 
ing, or propose to infringe, upon any technical trade-mark of the ap- 
pellee, 80 we may dismiss any claim for relief upon that score. 

[2] The only theory upon which the injunction in this case can be 
sustained is upon that known as utifair compétition. Relief against 
unfair compétition is granted solely upon the ground that one who 
bas built up a good will and réputation for his goods or business is 
entitled to ail of the résultant benefits. Good will or business pop- 
ularity is property, and, like other property, will be protected against 
fraudulent invasion. 

The question to be determined in every case of unfair compétition 
is whether or not, as a matter of fact, the name used by the défendant 
had come prev'iously to indicate and designate the complainant's goods. 
Or, to put it in another way, whether the défendant, as a matter of 
fact, is, by his conduct, passing off his goods as the complainant's 
goods, or his business as the complainant's business. 

[4] It has been said that the universal test question in cases of this 
class is whether the public is likely to be deceived as to the maker 
or seller of the goods. This, in our opinion, is not the fundamental 
question. The déception of the public naturally tends to injure the 
proprietor of a business by diverting his customers and depriving him 
of sales which otherwise he might hâve made. This, rather than the 
protection of the public against imposition, is the sound and true basis 
for the private remedy. That the public is deceived may be évidence 
of the fact that the original proprietor's rights are being invaded. 
If, however, the rights of the original proprietor are in no wise inter- 
fered with, the déception of the public is no concern of a court of 
chancery. American Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 
281, 43 C. C. A. 233, 50 L. R. A. 609. 
201 F.— 33 
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Doubtless it is morally wrong for a person to proclaim, or even 
intimate, that his goods are manufacturée! by some other and well- 
known concern ; but this does not give rise to a private right of action, 
unless the property rights of that concern are interfered with. The 
use by the new company of the name "Borden" may hâve been with 
fraudulent intent; and, even assuming that it was, the trial court 
had no right to interfère, unless the property rights of the old com- 
pany were jeopardized. Nothing else being shovvn, a court of equity 
cannot punish an unorthodox or immoral, or even dishonest, trader; 
it cannot enforce as such the police power of the state. 

In the case now under our considération the old company (the ap- 
pellee) never has manufactured what is known as commercial ice 
cream. The new company (the appellant) was incorporated for the 
sole purpose of manufacturing and putting on the market such an 
article. 

Nonexclusive trade-names are public property in their primary 
sensé, but they may in their secondary sensé come to be understood as 
indicating the goods or business of a particular trader. Such trade- 
names are acquired by adoption and user, and belong to the one who 
fîrst used them and gave them value in a spécifie line of business. It 
is true that the name of a person may become so associated with his 
goods or business that another person of the same or a similar name 
engaging in the same business will not be allowed to use even his 
own name, without affinnatively distinguishing his goods or business. 

The secondary meaning of a name, however, has no légal signifi- 
cance, unless the two persons make or deal in the same kind of goods. 
Clearly the appellants hère could make gloves, or plows, or cutlery, 
under the name "Borden" without infringing upon any property right 
of the old company. If that is true, they can make anything under 
the name "Borden" which the appellee has not already made and 
offered to the public. George v. Smith (C. C.) 52 Fed. 830. 

[3] The name "Borden," until appellants came into the field, never 
had been associated with commercial ice cream. By making commer- 
cial ice cream the appellants do not come into compétition with the 
appellee. In the absence of compétition, the old company cannot assert 
the rights accruing from what has been designated as the secondary 
meaning of the word "Borden." The phrase "unfair compétition" pré- 
supposes compétition of some sort. In the absence of compétition 
the doctrine cannot be invoked. 

There being no compétition between the appellants and appellee, we 
are conf ronted with the proposition that the appellee, in order to 
succeed on this appeal, has and can enforce a proprietary right to the 
name "Borden" in any kind of business, to the exclusion of ail the 
world. 

It is urged that appellee has power, under its charter, to make com- 
mercial ice cream, and that it intends some day to do so. If such 
intention can be protected at this time, it might well be that appellee, 
having enjoined appellants from making commercial ice cream, would 
rest content with selling its evaporated milk to ice cream dealers, and 
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never itself manufacture the finished product. But, as was well stated 
by Judge Coxe, in George v. Smith, supra : 

"It is the party who uses it first as a brand for his goods, and builds up a 
business under it, who is entitled to protection, and not the one who flrst 
thought o( using It on similar goods, but dld not use it The law deals 
with acts and not intentions." 

Appellee also urges that it makes and sells large quantities of evap- 
orated or condensed milk to manufacturers of ice cream, and that if 
the appellants are permitted to use the name "Borden" in the ice cream 
business dealers probably will believe that its ice cream is made by 
appellee, and will in conséquence buy the finished product rather than 
the component parts, and that appellee's sales of evaporated or con- 
densed milk will fall off, to its manifest damage. Such resuit would 
be too spéculative and remote to form the-basis of an order restrain- 
ing men from using in their business any personal name, especially 
their own. 

Appellee is in this position : If it bases its right to an injunction 
upon the doctrine of unfair compétition, no compétition of any kind 
has been shown by the record. If it relies upon some supposed damage 
which may resuit from appellants' use of the name "Borden" in con- 
nection with inferior goods, the action is prématuré, because the ap- 
pellants, as yet, hâve neither sold nor made anything. 

The order of the District Court must be reversed; and it is so 
ordered. 



LIVEItPOOL & LOXDON & GLOBE INS. CO., Limited, v. UARDIXG. 
(Circuit Court of Appeals, EigLith Circuit. Octolier 24, 1012.) 

Ko. 3,720. 

(Syllahits hy the Court.) 

Insubance (§ 229*) — Caxcellation of I'olicy by Insukeiî — Notice and Ten- 
deb — foheign corporation. 

Under the provision of au iiisurance policy that it may be canceled 
by the insurer by givinj? notice of eancellation and tendering a ratable 
proportion of the premium to the insured, mailing a proper notice, or a 
copy of it, and the return premium in a letter postpaid and addressed 
to the insured at its iiost office address, or delivering a copy of the notice 
and the return premium to an agent in charge of its office and business, 
are suiïicient to effect the eancellation, where the insured is a foreigu 
corporation, and ail its offleers are absent from the state in which its 
office, its principal place of business, and the property insured are sit- 
uated. 

[Ed. Xote. — For other cases, see Insurance, Cent. Dig. §§ 500-50.3 ; Dec. 
Dig. § 229.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Action by Herbert N. Harding against the Liverpool & London 
& Globe Insurance Company, Limited. Judgment for plaintifï, and 
défendant brings error. Reversed and remanded. 

•For otàer cases see same topic & S numbbb In Dec. &. Am. Digs. 1907 to date, & Rep'r Indexe» 
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N. H. Chase, of Miniieapolis, Minn. (M. H. Boutelle, of Minne- 
apolis, Minn., on the brief), for plaintiff in error. 

L. K. Luse, of Superior, Wis. (L. T. Powell and C. Z. Luse, both of 
Superior, Wis., on the brief), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The Liverpool & London & Globe 
Insurance Company, Limited, a corporation, sued Herbert N. Harding, 
its agent, for damages for his failure to obey its order to cancel its 
policy of insurance on certain buildings, machinery, and fixtures of 
the Northern Fine Crating Company, a corporation, which were sit- 
uated in the village of Cass Lake in the state of Minnesota, where 
Harding resided, and there was a verdict and judgment for the de- 
fendant. This writ of error questions that judgment. 

The Northern Crating Company was a corporation of the state of 
Wisconsin, but its manufacturing plant, its principal place of busi- 
ness, and its office for the transaction of business were at Cass Lake, 
in the state of Minnesota. Its officers, who controUed its business, 
were E. E. Kenfield, its président, O. A. Lamoreaux, its treasurer, 
who were engaged in business under the firm name of Kenfield & 
Lamoreaux, at Washburn, in the state of Wisconsin, and its secre- 
tary, M. S. Lamoreaux, who resided in Chicago and never went to 
Cass Lake. John G. Oman was the bookkeeper of the company. 
He resided at Cass Lake, worked in the office of the company there, 
but did not hâve charge of its insurance. In June, 1909, when the 
transactions were had which condition the controversy in this case, 
Kenfield was not at Cass Lake, O. A. Lamoreaux was not there after 
the Ist of June, and after his departure Oman, the bookkeeper, was 
the employé of the company in charge of its office and business. 
The Crating Company held a policy of insurance against fire on its 
property at Cass Lake for $3,000, issued by the plaintiff, which con- 
tained the familiar clause: 

"Tlie Company aiso réserves the right, after glviiig written notice to the 
insiu-ed, and to any mortgagee to whom this policy Is niade payable, and 
tendering to the Insured a ratable proportion of the premium, to cancel this 
policy as to ail risks subséquent to the expiration of 10 days from such no- 
tice." 

The défendant, Harding, was the agent of the plaintiff. He had 
issued this policy to the Crating Company on the plaintiff's behalf, 
he had authority from the latter to cancel it, and it was his duty to 
make the cancellation promptly whenever requested by the plaintiff 
so to do. Phœnix Ins. Co. v. Pratt, 36 Minn. 409, 31 N. W. 454; 
Franklin Ins. Co. v. Sears (C. C.) 21 Fed. 290, 293. 

One of the excuses for his delay in giving notice to the insured 
of the cancellation of the policy pursuant to the order of the com- 
pany, which the défendant persistently urged at the trial, was that 
the only officers of the company upon whom he could serve a légal 
notice of cancellation were absent from the state of Minnesota, and 
that he would hâve been obliged to go to Washburn, in the state of 
Wisconsin, where they were engaged in business, a distance of 200 
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miles, to give them notice and to tender to them the return premium. 
It is assigned as error that the court below so charged, and a care- 
ful reading of the record of the proceedings below discloses the fact 
that this theory dominated the trial, the charge, and the resuit. Was 
it Sound? The property insured was at Cass Lake, in the state of 
Minnesota. It was owned and insured by a foreign corporation, ail 
of whose officers were then, and generally, absent from the state. 
The principal, if not the only, place of business of the insured cor- 
poration was at Cass Lake. There were the buildings, the machin- 
ery, and the office with which it conducted its business, and there 
necessarily was the agent of the corporation in charge of that prop- 
erty, that business, and that office, in the prevailing absence of the 
officers of the company. Cass Lake, Minn., was the post office ad- 
dress of tb.e Crating Company, and the record discloses the fact that 
the notice of cancellation. addressed and mailed to it at that place 
on June 19, 1909, was received by it, answered, and acted upon. 
The notice by the terms of the policy was to be given to the cor- 
poration, and that entity could not be heard to say that one whom 
it empowered to receive for it its letters from the l*ost Office De- 
partment was not authorized to receive for it the notices and the 
contents which those letters contained. A notice by mail, which 
is received by the party to be notified, is sufficient, where no other 
method of giving the notice is prescrilied, and the légal presumption 
is that a letter properly addressed to the party to be notified, postpaid 
and mailed, is received by the addressee. Crown Point Iron Co. v. 
JEtn^ Ins. Co., 127 N. Y. 608, 619, 28 N. E. 653, 14 L. R. A. 147. 
The Revised Laws of Minnesota of 1905 (section 4109) provide that 
service of a snmmons in a civil action may be made on a foreign cor- 
poration havinf^' property and doing business in the state of Minnesota 
by delivering a copy thereof to any of its officers or agents within 
the state, and a higher degree of service of a notice of cancellation 
of an Insurance policy ought not to be necessary. 

Our conclusion is that under the provision of an Insurance policy 
that it may be canceled by the insurer by giving notice of cancellation 
and tendering a ratable proportion of the premium to the insured, 
mailing the notice, or a copy of it, and the return premium in a 
letter postpaid and addressed to the insvu-ed at its post office ad- 
dress, or delivering a copy of the notice and the return premium to 
an agent of the insured in charge of its office and business, are suffi- 
cient to effect the cancellation, where the insured is a foreign cor- 
poration, and ail its officers are absent from the state in which its 
office, its principal place of business, and the property insured are 
situated. A foreign corporation may not perpetuate its Insurance 
under such a policy by selecting officers who absent themselves 
from the state where its property insured, its office, business, and 
post office address are situated, and failing to give express author- 
ity to its agent in charge thereof to accept notice of cancellation and 
the return premium. Because the court below fell into an error in 
this regard, the judgment below must be reversed, and the case must 
be tried again. 
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Other spécifications of error were made and hâve been discussed by 
counsel. But as the conclusion already reached must radically change 
the course of the next trial, and the évidence therein may differ f rom 
that now before us, so that the issues of law urged upon our consid- 
ération at this time may become moot questions, or disappear en- 
tirely, the case will not now be farther considered. 

Let the judgment below be reversed, and the case be renlanded 
for a new trial. 



In re BECKWIÏII. 

(Circuit Court of Appeals, Seventli Circuit. November 15, 1912.) 

No. 19GC. 

MANr>.\Mus (§ 47*) — Suit fob Ihfmnoement — Aocouxtixg — Pkooeduee. 

Le«ve .!,'rante(i to a complainant In a suit for lufrlngement to file a 
pétition for au alternative writ of mandauius to présent the question 
whethei-, on an accounting before a master, lie was entitled to require 
(lefeudant to subniit sworn statements of aceount under equit.v mie 79 
(29 Sup. et. xxxvi) which riglit was denied by the District Court. 

[Ed. Note. — For other case.% see Mandanius, Cent. Dlg, §§ 93, 94; Dec. 
Dig. § 47.*] 

In the matter of tlie application of Arthur K. Beckwith for leave 
to file a pétition for an alternative writ of mandamus. Leave granted. 

Harry C. Howard, of Kalamazoo, Mich. (Fred L. Chappell, of Kala- 
mazoo, Mich., of counsel), for petitioner. 

A. L. Morsell, of Milvvaukee, Wis., and Samuel W. Banning and 
Walker Banning, both of Chicago, 111., opposed. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CURIAM. Application is presented on behalf of the com- 
plainant for leave to file a pétition for an alternative writ of manda- 
mus, to enforce proceedings for an accounting for infringement of 
lus patent, pursuant to the mandate of this court, on affirmance of a 
decree in his favor, in the case entitled Malléable Iron Range Co. v. 
Beckwith, 189 Fed. 74, 110 C. C. A. 638. It appears that the matters 
of accounting theretipon bave been referred by the trial court to a 
master; that such master issued a summons under equity rule 79 
(29 Sup. Ct. xxxvi), requiring the défendant to submit sworn state- 
ments of aceount (3 Foster's P'ed. Prac. 2264), as specified in the sum- 
mons ; that the défendant had produced and tendered books of ac- 
eount and records, but refused to make and submit the required state- 
ments of aceount, and moved to quash the summons ; that the master 
denied the motion to quash, and certified to the District Court the 
question of enforcement of the order, as for contempt; and that 
thereupon the District Court overruled the master's requirement of 
sworn statements, stating that equity rule 79 was "entirely inapplica- 
ble" thereto, and directed that the "summons be quashed and the ac- 
counting proceed" accordingly. 

•For other cases see same topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The ruiing thùs stated obviously withholds from the complainant 
submission on the part of the défendant of statements of the ac- 
coiint of inf ringing matters in any form, other than the above-mentioned 
tender of the gênerai bocks of account, so that the primary issue to 
be raised by the proposed pétition for the writ is whether the peti- 
tioner is entitled to the benefits of the above-metitioned equity rule. 
If that rule is applicable to require such statements in the accounting 
referred to, we believe no remedy is open to the petitioner for its en- 
forcement, otherwise than through the writ of mandamus. The ob- 
jections, therefore, to entertainment of the pétition are overruled, but 
ail questions upon the merits can be determined only when the issues 
are joined and submitted. With no disputed. facts, it is probable that 
the pleadings can présent the questions, both of applicability of the 
equity rule and of substantial rights involved therein, for hearing be- 
fore the commencement of the January session of this court. 

Leave is granted, accordingly, to file the pétition within 10 days, so 
that issues may be joined for an early hearing. 



In re WELCH MFG. CO. 

(Circuit Court of Appeals, First Circuit. January 6, 1913.) 

No. 1,001. 

1. Mandamus (§ 7*) — Nature of Writ — Discretiow. 

Though mandamus bas become a civil suit, it Is nevertheless strictly 
an estraordinary remedy, granted only In extraordinary cases, and dé- 
pendent, also, on the exercise of a wise judicial discrétion. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dlg. | 5; Dec. Dig. 
8 7.* 

For other deiinltions, see Words and Phrases, vol. 5, pp. 4.323-4330; 
vol. 8, pp. 7714, 7715.] 

2. Mandamus (§ 16*) — Scope or Writ — Compelling Witness to Answer 

Questions. 

Where the Circuit Court of Appeals was the appellate tribunal having 
.lurisdiction to review an action for infringement of a patent, and in 
case of an appeal it would hold that certain questions asked of a wit- 
ness on cross-examination were inadmissible on the merits, it would not 
grant mandamus requiring the trial judge to compel the witness to an- 
swer the questions. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dig. §§ 48, 59, 60; 
Dec. Dig. § 16.*] 

Pétition by the Welch Manufacturing Company for writ of man- 
damus to direct the judge of the District Court for the District of 
Massachusetts to compel the witness to answer certain questions put 
on cross-examination in an equity suit pending in that court for in- 
fringement of patent. Writ denied. 

See, also, 201 Fed. 563. 

Fred L,. Chappell, of Kalamazoo, Mich., for petitioner. 
Nathan Heard, of Boston, Mass., opposed. 

*For otber cases «ee same topic & i nvmbeb In Dec. & Am. Digs. 1907 to date, & Hep'r Indexai 
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Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a pétition for a writ of man- 
damus to the judge of the District Court for the District of Massa- 
chusetts, which requests that he be required to direct answers to be 
taken to certain questions put on cross-examination of a witness in a 
suit in equity pending in that court, charging an infringement by the 
petitioner of certain letters patent of the United States. The witness 
declined to answer the interrogatories involved. It is plain that the 
questions involved were immaterial and inconsequential, and that, on 
ultimate appeal to this court from a décision of the District Court on 
the merits of the bill, they would not be considered, and would hâve 
no etrect. Nevertheless the plaintiff relies on Blease v. Garlington, 
92 U. S. 1, 2Z L. Ed. 521, as obligatory on the District Court in the 
premises, so that, therefore, on this proceeding, he claims that ail we 
hâve to do is to require that court to enforce the rule there laid down 
by the Suprême Court. 

It is not necessary that we should détail the circumstances with réf- 
érence to the fact that the questions arose originally before an exam- 
iner, and were then finally disposed of by the learned judge of the 
District Court on an application to him, nor whether the question 
whether Blease v. Garlington applied in any event under the circum- 
stances, and more especially the question whether Blease v. Garling- 
ton deprived the District Court of its control over the cross-examina- 
tion, which apparently that court held to be protracted to an unrea- 
sonable extent, because the fact that the questions involved would 
ultimately be held immaterial and inconsequential by this court, if the 
case came to final détermination on the merits, relieves us from any 
duty of proceeding to a decree on a pétition for writ of mandamus. 

It is apparent that the questions which the petitioner submitted, and 
which were disallowed by the District Court, are inefïectual. No such 
testimony as called for by thèse questions would be admissible on the 
hearing on the merits. Under thèse circumstances, the pétition must 
be denied for two reasons : 

[ 1 ] The first one is of a gênerai character, because any proceeding 
by mandamus, although it has become now a civil suit, is of a prérog- 
ative nature, and is strictly an extraordinary remedy granted only in 
extraordinary cases, and dépendent also on the exercise of a wise judi- 
cial discrétion. High on Extraordinary Légal Remédies (3d Ed., 1896) 
§ 6. A second and more particular reason is that the writ will never 
be granted where, if issued, it would prove unavailing, or "when it 
would be ineffectuai to aid the party aggrieved." Id. § 14. In this 
case it would be unavailing, because the same court, the Court of Ap- 
peals, which is now asked to issue this writ, would, if the writ issued, 
and the évidence vvas offered, strike out the évidence on appeal. 

[2] If the action of this court was to be revised as of course by 
some other court of equal or superior jurisdiction, it is possible to sup- 
pose that the resuit might be otherwise ; but, in the theory of the law. 
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the ultimate tribunal is the same in each case, namely, the Court of 
Appeals, and it would be absurd that this court should proceed hère 
to a judgment which hereafter it would be sure to détermine was in- 
effectuai for any practical purpose. The mère fact that there is a 
possibility that, on a pétition for a vvrit of certiorari, the case might 
go to the Suprême Court, is net relevant. 

Since this opinion was drawn, the petitioner has called our atten- 
tion to a décision of the Circuit Court of Appeals for the Seventh Cir- 
cuit. In re Eeckwith, 201 Fed. 518, in which the opinion was passed 
down on November 15, 1912. This was on an application for leave 
to file a pétition for an alternative mandamus with référence to pro- 
ceedings before a master. We hâve no issue with that opinion what- 
ever, because it states expressly that a question was raised whether 
the petitioner was entitled to the benefit of equity rule 79 ; and the 
opinion states hypothetically the resuit if that rule is applicable, and 
also the resuit if it is not applicable. By that opinion the question 
sought to be raised by the application is shown to be a suitable ques- 
tion for mature considération, while hère we are able to détermine in 
advance that no question whatever is open. It is plain that the case 
thus brought to our attention in no way bears on our conclusion hère, 
and that it requires no further considération. 

The pétition is dismissed, with costs for the respondent. 

ALfDRICH, District Judge (concurring). I concur in the foregoing 
conclusion that, upon pétition for mandamus, in a case where the sit- 
uation is so fully presented as to make it clear upon hearing that there 
is no meritorious substance in the matter presented, the extraordinary 
remedy of mandamus should not be ordered by a court which would 
be the appellate court, on writ of error or upon appeal, to review the 
same questions. I incline to the view, however, that it was compétent 
and admissible for the party, upon whom was the burden to sustain 
the patent, to call the patentée as a witness to the question whether 
the principle involved in the patent was old or new. And if it was 
proper to do that as a gênerai proposition, it was not inadmissible to 
cross-examine, within reasonable scope in respect to the subject-mat- 
ter of the direct examination, the ultimate question whether the prin- 
ciple was old or new, to be determined, of course, by the court under 
the patent as explained by the proofs. But there is enough in the 
record to show, not only that there was no weighty substance in the 
matter proposed by the cross-examination, but that it was ruled as dis- 
crétion that the proposed examination would exceed a reasonable 
scope. This being so, this is not a situation which involves one of 
those cases of extrême or extraordinary exercise of discrétion, justify- 
ing disturbance of discretionary nisi prius rulings. 
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WALSH V. FIRST NAÏ. BANK OF MAYSVILLE, Kl'. 

(Circuit Court of Appeals, Sixth Circuit. Januiiry 7, 1913.) 

No. 2,251. 

1. BxiNKS AND Banking (§ 1,3-t*) — Set-Off— Bank IIeposit. 

In the absence of fraud or collusion, a bnnk lias tlie right to apply a 
balance of a regular deposit standing to the crédit of a bankrupt on tbe 
date of the bankniptcy to the payment of notes due it from tlie bankrupt, 

[Kd. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 353- 
374; iJec. Dig. § 134.*] 

2. Bankrtjpicy (§ ,'JO."*) — Prbfeebxc^e — Suffioiency of Evidence. 

A flnding by a bankruptcy court that the évidence did not show a 
bankrupt to hâve been insolvent at the tlme of its payment of a debt to 
a bank, nor establish fraud or collusion in such payment, afïirmed. 

[Kd. Note. — ^For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. § 303.*] 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit in equity by H. L. Walsh, trustée in bankruptcy of the Tiger 
Shoe Manufacturing Company, bankrupt, against the First National 
Bank of Maysville, Ky. Decree for défendant, and complainant ap- 
peals. Affirmed. 

Allan D. Cole, of Maysville, Ky., for appellant. 
Garrett S. Wall, of Maysville, Ky., for appellee. 

Before WARRINGTON and KNAPPP:N, Circuit Judges, and Mc- 
CALfh, District Judge. 

McCAL,Iv, District Judge. H. L,. Walsh, trustée in bankruptcy of 
the Tiger Shoe Manufacturing Company, filed the pétition in this case 
against the First National Bank of Maysville, Ky., to recover $2,089.- 
35. It is alleged that the bankrupt, while insolvent, and within four 
months prior to the adjudication in bankruptcy, with the intent to 
give the bank a préférence over other creditors of the same class, 
transferred to the bank property of the value of $2,089.35; that the 
bank, at the tinie of accepting said transf er, knew, or had i"easonable 
grounds to believe, that the Shoe Company was insolvent; and that 
the transf er was made to the bank with the intent to prefer it over 
other creditors of the same class. 

Certain statements are made in relation to the conduct of the bank- 
rupt and the bank (the défendant) upon which is based the further 
allégation that they acted in collusion in the matter of the transfer, 
for the fraudulent purpose of givirig défendant a préférence. 

The material allégations in the pétition relating to the insolvency of 
the bankrupt on the date of the alleged unlawful transfer of prop- 
erty to the défendant, the knowledge of the défendant of such in- 
solvency, the intent of the parties to give the bank a préférence over 
other creditors, and the allégations relating to collusion between the 

•For other cases see same topic & S kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ln<le.\es 
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bankrupt and the défendant to give the bank a préférence, are ail 
denied in the answer to the pétition. 

The case was heard upon the pleadings and proof. The court be- 
low dismissed the pétition, and the petitioner has appealed and as- 
signed errors. 

The undisputed facts are that the Tiger Shoe Manufacturing Com- 
pany, the bankrupt, was indebted to the First National Bank of Mays- 
ville, Ky., in the sum of $2,000, with interest, evidenced by two prom- 
issory notes, in equal amounts, of date January 4, 1901, and June 9, 
1901. The notes had matured. On or about September 24, 1901, the 
wife of the secretary and treasurer of the bankrupt loaned the bank- 
rupt $3,000 upon a mortgage given by it for $5,000. The amount so 
loaned was deposited to the bankrupt's crédit with the défendant bank, 
and the amount paid to the bank in satisfaction of the two notes for 
$1,000 each, with interest, was paid by a check drawn by the secre- 
tary and treasurer of the bankrupt on the amount so deposited. 

The only question presented is as to whether or not the payment 
of the two notes is a voidable préférence. 

[ 1 ] In the absence of collusion, f raud, or insolvency of the debtor, 
the bank had a right to apply so much of the deposit as was neces- 
sary to the payment of its debt. It did not need a check to enable it 
to get the money. New York County Nat. Bank v. Massey, 192 U. 
S. 138,. 24 Sup. Ct. 199, 48 L. Ed. 380; Germania Savings Bank & 
Trust Co. V. Loeb (C. C. A., Sixth Circuit) 188 Fed. 285, 110 C. C. 
A. 263. 

[2] However, as was said by the court below: 

"The Teal claim of the appellant is that Hopper [secretary and treasurer 
of the bankrupt] and hls wife were acting in collusion with the défendant 
bank, in order to enable It to get its money and not be subject to a suit to 
recover it back as a voidable préférence." 

Judge Cochran f ound that there was not sufficient évidence to prove 
the charge that at the time of making the payment to the bank the 
Tiger Shoe Company was insolvent, nor that the bankrupt and the 
défendant were acting in collusion, and accordingly dismissed the pé- 
tition, 

After an attentive examination of the record, we find no reason to 
differ frora the conclusion reached by the court below. The case of 
Kimmerle v. Farr, 189 Fed. 295, 111 C. C. A. 27, relied on by ap- 
pellant, contains nothing in conflict with that conclusion. 

We are of the opinion that the évidence well warrantée the judg- 
ment of the District Court, 

AiHrmed, with costs. 
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SUBMARINE ROCK BRKAKING 00. v. SUBMARTXB CO. et aL t 

(Circuit Court of Appeals, Tliird Circuit. Deceiuber 2, 1912.) 

No. 1,G21. 

^ATE^^T8 (§ 328*) — Vaudity anh I.\I'T!in(if,men't— SuBAQfEors Rock Breaker. 

The Rowlaiid reissue patent, No. 12,9a'! (orl>.!;iii;il No. 907,407), for a 

subiitjueous rock breaker, discloses iiatentable iiovelt.v and invention, aud 

covers a new combiuation, and a de vice whicJi was tlie flrst, and is to this 

time tlie only, successful deep-waler rock breaker; also hckl infringed. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Joseph Cross, Judge. 

Suit in equity by the Submarine Rock Breaking Company against 
the Submarine Company and others. Decree for complainant, and de- 
fendants appeal. Afifirmed. 

For opinion below, see 193 Fed. 63. 

James & Malcolm G. Buchanan, of Trenton, N. J., and Coale & 
Hayes, of Boston, Mass., for appellants. 

Edward C. Davidson, of New York City, for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the Submarine 
Rock Breaking Company, the owner of reissue patent No. 12,933, grant- 
ed March 30, 1909, to Charles L- Rowland, for a subaqueous rock 
breaker, filed a bill against the Submarine Company and others charg- 
ing infringeraent of said patent. In an opinion reported at 193 Fed. 
63, that court held the patent valid and infringed. From a decree in 
accordance therewith this appeal was taken. 

That opinion so fully and justly discusses ail the questions hère in- 
volved that a further statement by this court could but repeat what was 
there said. We content ourselves, therefore, with briefly setting forth 
the conclusions to which our study of this case has led us : 

First. The proofs in this case show that a rock breaker of the Row- 
land device successfully breaks rock under water 20, 30, or 40 feet, 
and that it was the first, and it thus far is the only, successful deep- 
water rock breaker devised. 

Second. This device for the first time disclosed the use, in the sub- 
merged end of a pneumatic caisson, of a removable sliding chisel actu- 
ated by a striking ram. 

Third. During the breaker's opération this chisel remains seated on 
the rock until the latter is broken by repeated blows of the ram re- 
ciprocated in the caisson. 

Fourth. This continuons chisel seating insures successive blows at 
the same point, obviâtes the formation of a bed of broken débris on 
the top of the rock, with conséquent cushioning of subséquent chisel 
blows, the clogging of the caisson by such débris, and éliminâtes side 
or sliding blows. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denied February 13, 1913. 
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Fifth. Thèse features were new in co-operative combination, made 
a deep-water subaqueous rock breaker possible and successful, and 
involved patentability. 

Sixth. The machine of the défendant involves ail thèse features, and 
infringes the patent in suit. 

.\dopting, therefore, the opinion of the court below as a full ex- 
pression of this court's views, its decree is affirmed. 



CARDWELL v. E. J. WILKIXS CO. 

(Circuit Court of Appeals, Second Circuit. Becember 9, 1912.) 

No. 28. 

Patents (§ ,328*) — Validity and Ini-elncbment — Wallet. 

ïhe Cardwell patent, No. 940,85.S, for a wallet designed to carry paper 
nioney, is vold for lack of invention ; also heUl not infringed, If coneeded 
validity. 

Appeal from the District Court of the United States for the South- 
ern District of New York; C. M. Hough, Judge. 

Suit in equity by James R. Cardwell against the E. J. Wilkins Com- 
pany to restrain infringement of patent No. 940,853. Decree for dé- 
fendant, and complainant appeals. Affirmed. 

D. Anthony Usina and Linthicum, Belt & Fuller, ail of New York 
City (Charles C. Linthicum, of New York City, and William O. Belt, 
of Chicago, 111., of counsel), for appellant. 

Edward Q. Keasbey and George M. Keasbey, both of Newark, N. J., 
for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The Cardwell patent is for a wallet designed 
to carry paper money. The first claim only is involved and it suffi- 
ciently describes the patented device. It is as foUows : 

"A wallet eomprlsing a substantlally flat sheet of suitaWe wallet material 
presenting a superflcial area approximating that of a bank note and havlng 
ereases extending longitudinally and transversely and dividing the sbeet into 
substantially four equal parts, whereby paper money laid upon the sheet 
uiay be readily Interfolded with the wallet, and a wing extending from the 
main sheet of the wallet adapted to be folded over the paper money, ma- 
terial of the sheet belng removed where the lines of the ereases intersect to 
permit the sheet rapidly to fold." 

The wallet is made by taking a flat sheet of leather, or similar ma- 
terial, a little larger than a bank note and creasing it longitudinally 
and transversely so that it will be divided into four substantially equal 
parts. A wing of the same material is attached to the main sheet to 
hold the money in place and at the point in the center where the 
ereases intersect the material is eut away to permit the sheet to fold 
readily. In short, the alleged invention consists of a bill-fold creased 
so as to fold longitudinally and transversely with a hole eut in the 

*For other cases see same topic & S nxjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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materîal at the point where the creases intçrsect. The practice of car- 
rying paper money by folding a roll of bills lengthwise and then across 
was well known at the date of the application. 

It is manifest that a wallet to cover money so folded mnst conform 
to the size of the bills and must be folded as the bills are folded. At 
the central point where four thicknesses of leather are added to the 
thickness of the bills, it is manifest that the bunching and buckling 
will be lessened by removing the leather. We do not think it required 
an exercise of the inventive faculties to do this. The King patent of 
December 1, 1908 shows the précise construction in this particular. 
The spécification says: 

"The apertures 19-20 materially facilitate the foldiiig, and preveiit the 
wi'inkling or buckling of the papers at the corners when folded." 

It is unnecessary to discuss the question suggested in the appellant's 
brief that the King patent is not a f air référence ; it is enough that 
it confirms our opinion that any intelligent mechanic desiring to pre- 
vent buckling would remove as much of the material as possible at 
the point where the buckling occurs. 

The Caldwell patent may describe a convenient wallet for one who 
desires to carry his bills in a separate book, and folded in the partic- 
ular manner described. Its novelty in this respect gave it a certain 
popularity with the public but we cannot believe that it required in- 
vention to make a leather bill-fold and eut away the leather at the 
point where the bills and leather would obviously buckle and bunch. 
It was the work of the mechanic and not of the inventor; it required 
no more inventive genius to make the hole at the intersection of the 
two seams than it did to make the eyelet hole in the upper right hand 
corner of the wallet, to hold the chain hook. 

But, in any event, the claim is not infringed. In no circumstances 
can a broad construction be given to the claim. It must, in view of 
the prior art, and the extrême simplicity of the improvement, be lim- 
ited to the précise structure shown and described, and, as so Hmited, 
there can be no prêteuse of infringement. The material of the de- 
fendant's sheet is not removed where the lines of the creases intersect 
to permit the sheet readily to f old. This opening is clearly described 
and is pointed out by a référence letter / on the drawings. The de- 
scription says: 

"In order to facilitate the foldiug of the wallet the material couiposing the 
main sheet is discontinued just whei'e the longitudinal and transverse creases 
Intersect, so that said material will not buckle and bmich at this Inter- 
section." 

It then proceeds to show that this buckling is prevented by making 
a distinct aperture at the point where the creases intersect. The 
drawing:, shows this aperture surrounding the center point, the mate- 
rial being taken equally from the upper and lower fold, half being 
above and half being below the dividing line c. 

The defendant's wallet has no such aperture; its opening, if the 
space betweén the upper folds which are entirely separated froni each 
other, can be called an aperture is wholly in the upper fold. Nothing 
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is eut away from the lower fold below the dividing crease and the 
tendency of the lower fold to buckle at the point of intersection is in 
no way lessened by the f act that there is an open space directly above 
it in the upper half. In other words, nothing is removed from the 
lower side of the fold at the point of intersection. Such removal is 
clearly shown in the drawings and described in the spécification, but 
is not found in defendant's structure. 

The decree of the Circuit Court is affirmed with costs. 



NURXBERGER METADL UND LAOK'IE)RWAREXFABRIK VORMALS 

GEBRUDER BING, AKTIENGESELLSCHAFT, v. NEW 

TOY MFG. CO. 

(Circuit Court of Appeals, Second Circuit. December 9, 1912.) 

No. 162. 

Patents ('§ 328*)— Invention — Walking Toy Figures. 

The Millier patent, No. l,0;î5,09S, for mechanism for producing a walk- 
ing motion in toy figures, hcld void for lack of invention on a motion for 
prelimiuary injunction. 

Appeal from the District Court of the United States for the South- 
ern District of New York; E. Henry Lacombe, Judge. 

Suit in equity by the Nurnberger Metall und Lackierwarenfabrik 
Vormals Gebruder Bing, Aktiengesellschaft, against the New Toy 
Manufacturing Company. From an order denying a motion for a 
preliminary injunction restraining the défendant from infringing the 
claim of letters patent No. 1,035,098, granted to Heinrich MûUer, of 
Nuremberg, Germany, for an improvement in means for producing a 
walking movement in toy figures, complainant appeals. Affirmed. 

Marcelîus Bailey, of Washington, D. C, and Kerr, Page, Cooper & 
Hayward, of New York City, for appellant. 

Ê. W. Scherr, Jr., and Baird, Cox and Scherr, ail of New York 
City, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The patent contains a single claim which 
is as f oUows : 

"In a mechanism for producing a walking motion in toy figures, the com- 
bination of a body member, hoUow legs pivoted thereto, a flxed support with- 
in each of the hollow legs, a wheel freely mounted on the lower end of eacli 
support, and a crank connection between the wheel and leg members whereby 
upon the rotation of the wheels the legs are given a reciprocating motion." 

The object of the patentée was to produce in toy figures, especially 
aniinals, which are pushed or drawn forward, a walking or running 
movement, the legs moving alternately and successively backward and 
forward. The drawings show the mechanism applied to the legs of a 
dog, but it is applicable to any toy figure, and such a figure, if found 

•For ottier casés see same topic & § numbbk la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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in the prior art, will, of course, anticipate if tlie movement of the 
legs is produced by the same or équivalent means. Four German pat- 
ents appear in the record without translations. 

Ordinarily this circumstance would justify the court in refusing to 
consider them, at least until satisfactory translations are furnished. In 
the présent case, however, the construction of the toys in question is 
made sufficiently plain by an examination of the drawings to enablc 
the court to understand the simple mechanism employed. The prior 
art shows that, by the application of mechanical means, toys represent- 
ing human beings and animais were made to walk, or that appearance 
was imparted to them automatically. The Huber patent shows a crank 
connection between a wheel and the pivoted legs of the toy causing 
them to move alternately and giving to the figure the appearance of 
walking. Taking the Huber device in connection with the toys of the 
other prior patents, we are convinced that it required only mechanical 
skill to produce the walking dog of the Millier patent. It was neces- 
sary to make four legs walk instead of two and it was also necessary 
to conceal the crank wheel and connections within the legs, but any 
skilled mechanic would hâve wit enough to do this. 

A walking dog was, quite likely, a pleasing innovation in the toy 
trade, but mère novelty requiring no exercise of the inventive faculties 
is not patentable. 

We think there is too much doubt upon the question of estoppel to 
warrant a ruling at this stage of the litigation that the défendant was 
in such privity with Whitehouse, who was in interférence with Mill- 
ier in the Patent Office, as to prevent it from asserting the invalidity 
of the patent. It should be an exceedingly clear case of estoppel to 
justify the court in sustaining a patent which the prior art shows to 
be invalid. 

The order is affirmed. 



rwVNROME CONCRETE CO. v. GEimxVN-AMERrCAX BUTTON CO. 

(Circuit Court of Appeal.s, Second Circuit. Oecenibor 9, li)12.) 

No. 126. 

Patents (§ 32S*) — IxFiîiNnEjrENx — ItEiNFoiiCEO Co^'^I^ETE Fi.oor. 

Tlie EausoDie patent, jNo. (i94,5S0, (or a reinforced concrète floor ex- 
tendlng to the l'ace of a building, daims 5 to 10, inclusive, each of wliicli 
contains otlier features besides sncli extension, hcld jiot iufringed. (Coxe, 
Circuit .Tudge, disseuting as to claims 7 and 9.) 

Appeal from the District Court of the United States for the Western 
District of New York; John R. Hazel, Judge. 

Suit in equity by the Ransome Concrète Company against the Ger- 
man-American Button Company. Decree for complainant, and de- 
fendant appeals. Reversed. 

For opinion below, see 197 Fed. 172. 

This cause cornes hère upon appeal from a decree of the District Co\irt„ 
Western District of New ïorlî, holding letters patent No. 604,580, granted 

•For other cases see same topic & § humbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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ûlarch 4, 1002, to E. L. Ransome. for concrète construction, to be valid and in- 
fringed. The oiilnion of the District Judge wlll be found in (D. C.) 197 Fed. 
172. 

The fotluwing excerirts from the spécifications indicate the character of the 
construction covered by the patent : 

"My invention relates to the construction of buildings of rcinforced con- 
crète; and it consists in the extension of a reinforced concrète floor over the 
external piers or walls of a building and in the formation of this extension 
Into an exterior belt course, and when the floor rests upon external piers it 
further consists in integrally eombining witli the floor beam-like extensions 
above and helow to carry the floor from pier to pier and at the same time to 
form the window heads or curtain walls terniinating in windovv heads for 
tlie story below and the window sills or curtain walls terminating in window 
sills for tiie story above." 

Referring to the drawings, which need not be hère reproduced, the pat- 
entée says : 

"I carry eut my invention as follows : After the wall or piers hâve been 
brought to the required height, the molds for tlie floor are set in place, and 
the floor is extended over the wall or piers and molded into a belt course A, 
as in Figs. 2 and 3. When the floor A has to rest upon piers, it is made with 
the downward extension B, which extends to the Windows C, of which it 
forms the head, and rests upon piers D, which it caps, as at B'. Between the 
l)iers it can be reduced to any required thickness, as at B", Fig. 2. This ex- 
tension is reinforced with the tension bar E, which by préférence extends the 
length of the building. To the floor A, by préférence after it has hardened 
and the piers G h^ave been built, is also added the upper extension F, placed 
between the piers G. This extension is made of one intégral pièce with the 
floor by means of the coil joint H or other suitable union, and it extends up- 
ward to the window K, of which it is the sill. It is by préférence rahbeted 
into the piers. The advantages of this floor are: First, it thoroughly binds 
the building together, extending as it does entirely across the walls and piers ; 
second, it ulïords an architectural feature at a trivial cost ; third, by the 
downward extension a deep beam is formed for supporting the floor load, 
while it also fulflUs ail the functions of a window head and curtain wall ; 
fourth, by the upward extension the depth of the beam is further increased 
and extended from V to Y, Fig. 2, and thus its tensional and compressive 
stresses are greatly lessened. 

"By the term 'belt course" I include any other distinctive feature into which 
the exterior thickness of the floor could be molded." 

The claims in controversy are as follows : 

"5. A reinforced concrète floor extending to the exterior face of a building 
and there forming a belt course with a downward extension forming heads 
or lintels to the Windows below, suhstantially as described. 

"6. A reinforced coJicrete floor extending to the exterior face of a building 
and there forming a belt course, capping the piers and Windows below, suh- 
stantially as described. 

"7. A reinforced concrète floor extending to the exterior face of a building 
with an upward window sill extension, suhstantially as described. 

"8. A reinforced concrète floor extending to the face of a building and there 
forming a belt course wltli an upward window sill extension, suhstantially as 
described. 

"9. A reinforced concrète floor extending to the face of a building with 
downward and upward extensions, substantially as described. 

"10. A reinforced concrète floor extending to the face of a building and 
there forming a belt course and with downward and upward extensions, sub- 
stantially as described." 

Charles Neave, of New York City, for appellant. 
E. S. Beach and Edmund Wetmore, both of New York City, for 
appellee. 

Before LACOIMBE, COXE, and WARD, Circuit Judges. 
201 F.— 34 



530 201 FEDERAL REPORTEE 

LACOMBE, Circuit Judge (after stating the facts as above). Dé- 
fendant contends that the patent does not involve patentable subject- 
matter and that it is invalid for lack of invention and because of antici- 
pation. Thèse questions need not be hère discussed. Had the suit 
been brought on daim 2, vvhich is broadly for "a reinforced concrète 
floor extending to the exterior face of a building and capping the piers 
thereof, substantially as described," it would be necessary to pass upon 
them, because defendant's reinforced concrète floor dbes extend to the 
exterior face of the building and does cap the piers thereof. Unless 
the words "substantially as described" operate to narrow this claim, it 
would be clearly infringed. 

Complainant, however, has not sued upon this claim, but rests its 
case upon other claims, into each of which there enter one or more 
éléments, other than the floor extending over the piers. Thus a "belt 
course," formed by the floor at the exterior face of the building, is an 
élément of claims 5, 6, 8, and 10. A "downward extension," substan- 
tially as described, is an élément of claims 5, 9, and 10. An "upvvard 
extension," substantially as described, is an élément of claims 7 , 8, 9, 
and 10. 

The weight of the testimony indicates that the "belt course" is an 
architectural feature into which the extended floor is molded. The il- 
lustrations of defendant's structure, whether in process of construc- 
tion or completed, do not présent any such architectural feature to the 
untrained eye. The relative appearance of the columns and the floor 
edge is the same as in the structure of the prior art, known as the miU 
of Mr. Charles Six, illustrated on page 20 of the exhibit book. Of this 
latter structure the complainant's witness Prevot, himself an architect, 
says that the drawing "does not show exterior belt courses at the level 
of each floor, but only lintels between piers; the piers arising contin- 
uously and unbroken, and therefore does not show a belt course," and, 
further, "the belt course of the patent being something that extends 
continuously around the building and is not merely between the piers." 
So far as this élément of a "belt course" is concerned, we are satisfied, 
although there is more conflict in the testimony, that defendant's struc- 
ture should be classified with the prior art, as represented by the Six 
Mill, which has no belt course, and does not inf ringe any claim which 
13 qualified by having the belt course enumerated as one of its éléments. 

The "downward extension" is for the purpose indicatedi in the pat- 
ent : "A deep beam is formed for supporting the floor load," as well 
as fulfîlling the functions of window head and curtain wall. If it were 
only to fulfill thèse last-named functions, it might be quite shallow in 
cases where the windovi^s were made so high as to come close to the 
floor above them ; but to contribute substantially to the support o£ the 
floor load it must be the deep beam which the patent describes. The 
patentée evidently contemplated its having a depth greater than ordi- 
nary ; the strength of a beam is proportioned to its depth. He shows 
a deep beam formed by his intégral downward extension, he calls for 
a deep beam, he says one of its functions is to support the floor load, 
he says that when there is a similar intégral upward extension be- 
tween piers "the depth of the beam is further increased — and thus its 
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tensional and compressive strains are greatly lessened." In the opin- 
ion of a majority of the court, the défendant has not any such deep 
beam. It has only the usual shallow beam between piers, which was 
to be found in the art before the Ransome patent, which contributes 
,to sustain the floor load merely to the extent that such beams hâve 
theretofore contributed, and not to the greater extent which the pat- 
entée seems to accomphsh by the use of a beam with a distinctively 
deep web. 

As to the "upward extension" it seems to a majority of the court 
essential to the patentee's structure that such extension should be in- 
tégral with the floor, united with it, not by a mère joint which may be 
wind and water tight, but so rigidly that each part, floor and extension, 
will reinforce the other in resisting strains and stresses. The testimony 
is cortflicting, but does not satisfy Ihe majority that the mère super- 
position of a concrète block or wall on a floor of concrète, already set 
and hardened, without the aid of some équivalent to the coil joint of 
the patent, to bind the upper extension to the floor as rigidly as the 
lower one is bound, will efl^ect the close union, the "intégral structure," 
which the patent calls for. Defendant's structure shows merely the 
"part of the wall between piers" of the earlier art, not the intégral 
upward extension of claims 7, 8, 9, and 10. 

In the opinion of the majority the decree should be reversed, with 
costs of this appeal, and the cause remanded, with instructions to dis- 
miss the bill. 

COXE,, Circuit Judge (dissenting). I am unable to agrée with the 
majority of the court in reversing the decree as to ail of the claims in 
issue. As I understand the invention, it consists in constructing a 
concrète building so that the vertical piers and the horizontal floors are 
practically molded together to form a strong, compact and homogene- 
ous whole. The uprights and the floors are so firmly united that each 
supports the other, thus adding strength and durability to the building. 
The spaces between the piers above and below the floors are filled by 
upward and downward extensions which give additional strength and 
symmetry to the building. This construction produced a decided im- 
provernent in concrète buildings far beyond the capacity of the skilled 
mechanic. The defendant's best référence is the Bon Marché stable 
exhibit, but the most favorable view that can be taken of that struc- 
ture is that it leaves the question of anticipation in doubt andi is there- 
fore insufificient to defeat the patent. The patent, marking as it does, 
a distinct' forward movement in the art, is entitled to a libéral coti- 
struction and a fair range of équivalents. I agrée with the majority 
in thinking that the claims which hâve the "belt course" as an élément 
are not infringed. The belt course is an ornamental comice or band 
extending beyond the face of the building and the photographs ôf the 
defendant's structure do not show a horizontal course extending 
around the building as shown in Figure 3. Claims 7 and 9 do not, 
however, hâve the belt course as an élément. They are as foUows: 

"7. A reinforeed concrète floor extending to the exterlor face of a building 
with an upward window sill extension, substantially as described." 



532 201 FEDERAL REPORTER 

"9. A reinfoi'ced concrète floor extending to the face of a building with 
<lownward and upward extensions, substautially as described." 

The éléments of daim 7 are : 

First, a reinforced concrète floor extending to the exterîor face of 
the building. 

Second, an upward vvindbw sill extension. 

Claim nine has the foregoing éléments with a downward extension 
added. 

That thèse claims are infringed I hâve no doubt. 

An examination of the photographs of the defendant's structure 
clearly shows an upward extension which brings it within claim seven. 

They also show the downward extension or a clear équivalent there- 
for. The photogra]:)hs together with the testimony as to the manner 
in which thèse extensions are constructed and the function performed 
by them make it clear to my mind that the decree, se far at least as 
thèse claims are concerned, should be affirmed. 



MOORE PILTER CO. v. TONOPAH P.I:LM0>'T DEVELOPMENT OO. f 
(Circuit Court of Appeals, Tliird Circuit. Noveuiber 4, 1912.) 
No. 1,012. 

1. Patents (§ ,128*) — VAr.inixY an» InI'-rinoemest — Filtebing Pkocess fob 

ÏEEATÎ.IENT OF METAL-IiBARING SUMES. 

The Moore patent. No. 764,486, for a fllteriiig proeess, for recovering 
the nietal contained in metal-bearing slimes, was not anticipated aud dis- 
closes patentable invention ; the proeess shown being a radical departiire 
from the whole prior art and an original aud pioneer step in métal re- 
covery by flltration, to make ixisslble the further application of the 
cyanide treatment of slimes. Claims 4 and 5 also held infringed. 

2. Patents (§ 175*) — Process Patent — Infrinoement. 

As tlie apparatus shown in a proeess patent is only to show that the 
proeess may be practically applied, it follows that such lllustratlve ap- 
paratus does not liuilt the proeess patentée to that t.ype of machine alone; 
but the test of infringement of a proeess patent Is whether the apparatus 
used, no inatter what its forni, utilizes the proeess. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 250, 250% ; Dec. 
Dig. § 175.*] 

Appeal from the District Court of the United States for the District 
of New Jersey; John Rellstab, Judge. 

Suit in equity by the Moore Filter Company against the Tono- 
pah-Belmont Development Company, Decree for défendant, and 
complainant appeals. Reversed. 

For opinion below, see 195 Fed. 530. 

Gififord & Bull, of New York City, for appellant. 
William Houston Kenyon and Harold Binney, both of New York 
City, for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

•For other cases see same topic & | number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
t Rehearing denied February 13, 1913. 
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BUFFINGTON, Circuit Judge. In the court below the Moore Fil- 
ter Company, the ovvner of patent No. 764,486, granted July 5, 1904, 
to George Moore, for a filtering process, filed a bill charging the Ton- 
opah-Behiiont Development Company with infringement thereof. On 
final hearing that court, in pursuance of an opinion reported in 195 
Fed. 530, dismissed the bill on the ground that infringement was not 
shown. Thereupon the complainant took this appeal. 

[1] As applied in the présent case, the patent concerns the process 
of filtering metal-bearing slimes, and is known as the Moore process. 
The respondent's filter is for the filtration of like slimes, and embodies 
the Butters process. Both processes utilize the cyanide ore treatment, 
and the question before us is twofold : First, does Moore's process 
involve invention? and, second, does the respondent's Butters filter 
make use of the Moore process? The cyanide ore process came into 
use about 1887, and is the real foundation of the tremendous increase 
of gold production in the last two décades. It is now the prévalent 
method of treatment. In it the ore is first crushed and then placed 
in tanks containing a solution of cyanide of potassium. This solu- 
tion percolates through the crushed pulverized mass, and, being a 
solvent of gold, carries ofi: such gold as is subjected to its action. 
This is called "leaching," and any crushed ore through which percola- 
tion took place was termed "leachable." For example, if the ore 
treated was of such a character that, when crushed, it was reduced 
merely to the condition of sand, then the recovery of its métal by 
the cyanide solution might be effected by two methods. In the first 
method the cyanide solution would be poured on a bed of sandy 
crushed ore and be allowed to percolate through it. In its passage 
the solution dissolved the métal and passed off as a clear liquid to 
zinc boxes, or other well-known means of reclaiming metals in solu- 
tion. This very simple method was called leaching. The second was 
décantation, wherein the crushed sandy material, after having been 
agitated in the cyanide solution, was permitted to settle, so that the 
clear liquid containing the dissolved métal might be decanted. Thus, 
so long as the crushed grain was so sandlike as to permit leaching. 
or would settle quickly and completely enough to permit décantation, 
reasonably satisfactory results were reached by the cyanide process 
with rich ores ; but even with thèse the treated ore thrown on the 
dumps often contained large in the aggregate, though small per ton, 
unleached metals. This was due to the fact that the solvent did not 
and could not penetrate the coarse ground particles. If, however, 
the ore was crushed finer, to permit the more intimate action of the 
solution, a pasty mass, called "slimes," was formed, which was un- 
leachable. 

The resuit of this was that great quantities of treated ore went to 
the dump heap, and while laboratory filtration methods showed the 
présence, and indeed the extraction, of such metals, yet no one de- 
vised any commercial means or process by which this metal-laden 
dumpage or slime could be avoided or utilized. As a value-contain- 
ing, but unavailable, feature thèse ore dumps occupied a relation to 
gold and silver mines like that of a slag pile to a blast furnace or a 
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culm bank to an anthracite mine. The proofs show the acute récogni- 
tion of this grievous waste and the vain efforts of a great industry 
to avoid it. Thus in the Engineering and Mining Journal, under date 
of October 8, 1892, in an article on "The Cyanide Process in South 
Africa," by Charles Butters and another, it is said: 

"Another dlfllculty frequently encountered in the application ot tlie 
cyanide process is tlie treatment of 'battery slimes' ; 1. e., the very finely 
dlvlded material produced durlng the crushing, and whicli ha s a teiidcncy to 
accumnlàte in pasty masses. Thèse ■ eltlier resist the penetrating action of 
the cyanide or retain tlie dissolved gold durlng the leacliing opération. No 
satisfactory method of brealiing sucli material has yet beeu devlsed. The 
evil may be lessened by mixing the slimy tailiugs with cleau, coarse sand." 

An editorial in the same Journal, dated April 15, 1893, says : 

"After a certain amoiint of expérience vvith any process, its wealc points 
are seen, and opportunities for improvements présent theniselves. To this 
rule the cyanide process is no exception. One of the great diiHculties ex- 
perienced in this process, or, indeed, in any lixiviation process, is the treat- 
ment of the slimes of an ore otherwise well suited to réduction by the 
method. They pack tipon the fllter, forming beds imperméable to the solu- 
tion, and, even If mixed with large quantifies of coarser material, are rarely 
attacked, although lahoratory experiments will shoio that their precious 
métal contents are extromely soluMe. Of such material the Roblnson Gold 
Mining Company, of South Africa, operating one of the largest cyanide plants 
on the Transvaal, has accumulated 60,000 tons, and the management has 
long despaired of treatlng it successfully, as the gold would not amalgamate, 
nor would the cyanide permeate the mass, if it were charged into vats. 
The average assay value was between $7 and |8 a ton ; but the flneness, it 
is estimated, is such that it would pass a 225-mesIi screen," 

The same Journal, on August 11, 1894, contains an article on "The 
Cyanide i Process in the Transvaal Mines," which says: 

"One of the great bugbears of the cyanide men on the Witwatersrand has 
been the treatment of slimes, by which is meant the very fine, or, in the 
case of freé milling ores, the clayey, portions of the tallings. Many sug- 
gestions hâve been made for the treatment of thèse ; but the only really 
practlcal scheme, so far, appears to be to allow them to dry thoroughly and 
Ijy screenlng or otherwise to reduce them to a fine powder. This powder 
is thoroughly mixed wth sand tailings, and the mixtures wIU usually per- 
eolate fairly well." 

In an editorial in the same Journal, in speaking of the cyanide pro- 
cess, it is said: 

"Undoubtedly the process Is well adapted to certain ores, but thèse ap- 
t)ear to exist in but few localltles, and we hâve yet to learn how to extend 
the use of the process to more common material." 

In an article on that process, contributed by Virgoe to the same 
Journal in ; 1894, he says : 

"Fllter presses hâve been trled In South Africa, but without satisfactory 
results, qwing to their cost and the power required to work them. No 
mechanical means hâve yet been devlsed for the satisfactory séparation ^ of 
pulp and solution in the case of poor leaching ores. Swch an invention 
would revoluti-onize the metalliirgical tcorld as far as the wet réduction of 
ore is Coneerned." 

Commçnting on this article, a correspondent in September, 1894,. 
wrote the Journal : 
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"Eegardiug tlie leucbing propertiea of tlie ore or tallings to be treated, 
ï am qulte in accord with Mr. Virgoe, for badly ijercolating material (sucb 
as battery slimes) is quite the greatest bugbear of the cj-anide man." 

The foUowing year (1895) Charles Butters, writing to the Journal, 
said: 

"ïhe treatment of sUines is a question of Importance, as at présent there 
are many hundreds of tbouxands of tons of unleachable material lying use- 
less on tbe bands of tbe varions companles on the Witwatersrand." 

And not only was the problem recognized and the need felt, but 
the agitation of it continued for years. In 1898 the same Journal, 
after discussing the various efforts in the Transvaal to treat rejected 
slimes, says : 

"Spealiiug generally, about 75 per cent, of the tailings from tbe Witwaters- 
rand mills hâve been treated by cyanide in the usual practlce, leaving about 
25 per cent, to go into tlie slimes plt. There is, therefore, a large accumu- 
lation of tliese slimes, besides tliose which corne from current working. 
What proportion of the old beaps ean be treated at a profit is yet to be as- 
certained; but It seenis possilile tliat an appréciable addition to the gold 
output may corne from this source hereafter." 

In the same year, referring to the Australian mines, the Journal 
says : 

"A great number of experlments are at présent beiug condiicted on the 
Kargoorlie ores. Xearly ail Ivnown processes, and several never before heard 
of, hâve their advocates. Of course, some valuable linowledge will be galned 
by ail this experlnienting, aud just as surely a great deal of very ex- 
yensive macliinery will in a short time be consigued to the scrap pile. * * * 
As yet the flner slimes hâve not been successfully treated on a large seale; 
but some one of the ingénions adaptations of the agitation or fllter-press 
processes, uow in the expérimental stage, will uudoubtedly solve the problem." 

Indeed, the whole matter was summed up four years later, when, 
in an article in the Journal of July, 1902, on "A New Treatment of 
the Slime Problem in Cyaniding Talcose Ores," a writer, Stackpole, 
says : 

"Any metallurgist can appreciate tbe obstinaey of thèse sticky masses 
of mud, which, no matter liow treated, would take almost a proliibitive 
length of time to pevcolate. Altliongh experlments siiow tbat over 90 per 
cent, of the values in tlie clay is soluble, the ordinary methods only permit 
an extraction of 50 per cent." 

The first suggestion for the solution of this world-wide problem is 
found in the Journal of December 5, 1903, being a communication 
from George Moore,. wherein he describedi the process for which the 
patent in suit was issued to him the year following. We deem a quota- 
tion from that article proper at this point, not only as being in the 
!ine of historical séquence of the art, but for the further reason that 
our conclusion that Moore fully realized the scope Of his invention, 
and disclosed the same in his spécification, is fortified by the fact that 
he had explained and disclosed it fully to the engineering, wdrld! a year 
before his patent issued. In his article, after describing his process 
as installed at a certain mine, and asserting that the advantages of 
his process were: 
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"First, a saving of from 40 to 00 cents per ton in labor: second, a saving 
of a llke amount in exti'action; tlilrd, a saving of over 50 per cent in tlie 
cost of installation" 

— he says : 

"ïhe saving on extraction Is due to the fact tliat, while flie fiUer is in tlie 
Hlinics tank and the suctUm in opcrution, an equu'liziiig action is takiug place, 
reudering ail parts of tlie cake of equal résistance to the tlow of solu- 
tion and wasli water, so tliat, wlieu j)laced in tlie wasliing tanks, a perfect 
displacenient of solutions is accouiplislied. For cxaiiiiile, we niiglit coiisider 
that It would lje possible for one spot ou tlie l'.S.SO S(inare feet of slimes 
cake to tiave more of tlie eoarser slimes of tiue saiids tlian the otlier parts; 
then there would he less résistance to the tlow at this point ; tlierefore the 
flow would be aecelerated hère, the slimes would be brought up, and would 
cover this point more rapidly than the other i)arts, until, by this increased 
coating, the résistance to the flow would heconie the same as at ail other 
points. Thus, wlien lifted out from the siimes compartment, the entire 
basket of fllters is in condition for wasliing, and, in practice, we extract 
ail of the soluble gold." 

After a carefui study of Moore's patent, we hâve reached the con- 
clusion that his process is a radical departure from the whole prior 
art, and was an original and pioneer step in métal recovery by filtra- 
tion. Like ail important inventions, its merit is its simplicity, and its 
novelty consists in his utilizing the simple elemental processes of na- 
ture. Thèse processes he has, of course, neither discovered nor in- 
vented; but he has utilized them, in combination, in a manner never 
before used, and has thereby secured a new resuit. Briefly stated, 
the gist of Moore's instruction to the mining world was to filter an 
unleachablè mass in such a manner as to cake the pasty slime so 
uniformly and evenly that the résistance of the slimy mass to percola- 
tion became uniform and even in every part of the cake. The resuit 
of such uniform and even cake résistance was that, when the cake 
was attacked by the percolating solvent, its percolation was corre- 
spondingly uniform, even, and diffusive through the uniformly re- 
sisting cake. The solvent having by this uniform and even résistance 
been itself tmiformly and evenly percolated through the mass, it fol- 
lowed that, when this percolated solvent was in turn subjected to a 
propulsive washing current, such propulsive current, finding no path 
of least résistance in the uniformly resisting cake or the uniformly 
percolated solvent, moved forward uniformly and evenly to expel 
such uniformly distributed percolated solvent. The création of this 
uniform and even résistance in the cake is the gist of Moore's process, 
and such uniformity, as we shall see, is secured by the slime being 
submerged when subjected to suction. The crux of Moore's process 
cannot be better or more tersely summarized than in his own words, 
quoted above: 

"ïhe saving on extraction Is due to the fact that, while the filter Is in 
the slimes tank [and that nieans submergencel and the suction in opéra- 
tion, an equalizing action is taklng place, rendering ail parts of the cake 
of equal résistance to the flow of solution and wash water, so that, when 
placed In the washing tanks, a perfect displacement of solutions is aceom- 
plished. For example, we might eonslder that it would be possible for one 
spot on the 2,880 square feet of slimes cake to hâve more of the eoarser 
slimes or fine sands than the other parts ; then there would be less résistance 
to the flow at this point; therefore the flow would be aecelerated hère, the 
elimes would be brought up, aiid would cover this point more rapidly than 
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the other parts, initil, by this increased coating, the résistance to the tiow 
would become the same as at ail other points. Thus, when lifted ont from 
the slimes compartment, the entire basket of fllters is in condition for wash- 
iiig, and, in practice, we extract ail of the sokible gold." 

And this is only stating in other words what he set forth in his 
spécification. Referring to the accompanying drawing, the spécifica- 
tion States: 
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"In carryiug out tlie process with tlie means disclosed In the accompanyln? 
(irawings, adapted particularly for use in connection with tlie slimes oJ* 
precious metais, I introduce a solution to be filtered into a suitable tank 1, 
in which I place a filtering device or means 2, in the présent instance made 
up of a séries of fllter plates commuiiicating with a couimon discharge tube S. 
A flexible or other suitable tube -J connects the tube 3 with any preferred 
form of hydraulic pump 5 and compressed air ptmi]) Ja, and the filtering 
means 2 is permitted to remain withln the tank 1 until the solid matter 
within the liquid being filtered bas coated the walls of the filtering device 
to the desired thlckness — say, for exaniple, about three-quarters of an inch 
or more in most cases, but varylng soniewhat with the character of the slimes 
which are being handled — and then the same is lifted as by pulley and 
cable mechanisms fî, out of and away from the tank, and the pump ,5 stoppecl 
and pump 5a operated, so as to apply air pressure to the back of the canvas 
or to pass a current of air or cleansing current in an opposite direction 
to the movement of the iiquid in the prior stei), wbereby the solid matter- 
collected by the filtering device 2 will be dischai-ged therefrom." 

Applying this description to tlie illustration, it will be seen that the 
filter leaves are completely submergée! in a tank filled with fluid slimes, 
and suction is then applied to the interior of the leaves. Applying 
suction to a filter completely submergcd is to form an enveloping case 
or cake of a pasty nature in the filter. As the cake builds up, it de- 
velops a thickness and corapactness, which gives the entire cake a' 
capacity of uniform résistance to percolation ; for, so long as the ré- 
sistance is not uniform, the conséquent increased rate of deposit at 
that point would set up, andi continue until the rate of fiow there be- 
came equal to the rate of flow at ail other points. The significance 
of this uniform résistance capacity of the cake, and that it was ob- 
tained by filter submergence, is stated in the spécification, where the 
patentée, in order to show that, after the filtering process is completed,. 
an entire enveloping cake of uniform résistance capacity can be simul- 
taneously discharged by compressed air, says that such action is owing 
to the process having produced an enveloping cake of uniform and 
even résistance capacity. His language is : 

"In order to effectively discbarge the incrnsted slimes from the fllter by 
the îigpney of compressed air, it is important that the slimes be in the 
form of a coraiiact layer of requisite résistance and of sufficient thlckness, 
liecanse otherwise wlien the air pressure is applied portions only of the 
slimes are blown off, thereby relieving or reducing the air pressure and 
r«^iide)-ing it inefCective for the removal of those slimes which remain, and 
uecessitating the use of other means — such as scrapers, brushes, and wash- 
liig — for the complète cleaning of the filter surface. This difficulty is wholly 
o\ (']-come in my process by immersing the fllter into the tank containing the 
slimes in suspension and depositlng them in the manuer described, the effect 
of which is to automatically deposit the slimes in a homogeneous layer, a» 
will be readily understood. Hence, when the slimes hâve been thus de- 
positod to the requisite thickness, the compressed air does not blow holes in 
the laver bf slimes and only partial! y clean the fllter, but it strips off the 
"'iitire layer of slimes and effectively eleans the filter without the use of 
iuixiliary cleansing mechanism." 

Indeed, of the fact that the resuit of subjecting a submerged filter 
to suction is an enveloping cake of uniform and even résistance there 
can be no doubt under the proofs in the case. To question it is to dis- 
pute the opération of the laws of nature. In "Cyaniding Gold and 
Silver Ores," Edition 1907, Mr. Julian, who was called as an expert 
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by respondent, and wlio nowhere questions his prior statement, in de- 
scribing the advantages of submerged leaf filters subjected to interior 

suction, says: 

"One of the elilef characterlstics of tlils class of filters is that during 
the foi-mation of the cake, if the résistance to percolation should vary at 
any points over the fllter surface, an adjustment Immediately sets in, owing 
to the parts of greatest permeabillty taklng on the deposit qiiickest. Thls 
increases the résistance at those points untll It brings the rate of percola- 
tion equal ail over the cake. Washing eut the dissolved metals is then done 
uclformly." 

And in his testimony Dr. Chandler, the distinguished scientist and 
■expert for respondent, says: 

"Uniformity of résistance of the cake is the natural resuit of the laws of 
flltration. Inereasing thickness of cake at any one point greatly reduces 
rapidity of flltration at that point, and thus equalizes the thickness of the 
cake. When the thickness of the cake reaches a point at whleh filtratioii 
becomes very slow, the continuance of flltration at one part a little longer 
than at another part will not make any material différence in thickness. 
Kveu doubling the tiuie of flltration would bave little effect, if flltration is 
carried to the point of nearly maximum thickness and résistance, a condi- 
tion which the Moore patent seenis to indicate is désirable." 

In vievv of thèse well-understood natural laws of flltration, and of 
the subject-matter of the spécification and the application of the pro- 
cess as illustrated by description and drawings, there can be no ques- 
tion that, to those skilled in the, art, the cake of uniform and even 
résistance produced by Mdore's process is aptly described by him in 
his spécification as — 

"immersing fne fllter into the tank contalning the slimes in suspension and 
depositlng them in the manner described, the eftect of which is to auto- 
matically deposit the slimes in a homogeneous layer, as will be readily un- 
derstood." 

The spécification in the language foUowing: 

"However, this cleansing step of the process need not be talcen uutil an 
intermediate auxiliary step bas been performed, which conslsts in introducing 
the élément 2, after having been coated with the solids, into a tank 7 of 
water, the drawing or suckiug opération of pump 5 belng eontinued while 
the élément 2 is being subjected to the sald water bath, When this step is 
employed, the next succeedlng is the opération just described. It will be 
obvious that the water bath may be employed or not, as desired, the sa me 
being préférable when the fllter is used for filtering precious ores; the said 
step tending to wash out the remaining métal, held in solution or solvent 
thereof within the solids coating the filtering deviee" 

— discloses an optional additional step in the process, which step is 
made an élément in the claims hère in controversy. The proofs show 
that in this step important results are obtained, in that substantial 
quantifies of the gold-carrying cyanide solution still remaining in the 
cake are recovered, and that this recovery is due to the uniform and 
even résistance capacity conferred on the cake by the disclosed process. 
It is contended, however, that the Moore patent is invalid by reason 
of the disclosures of the prior art. But in our view this contention 
is based on a failure to recognize the true significance of what Moore 
really did. Practically his problem was to make commercially possible 
the recovery of a minute amount of valuable métal from a large quan- 
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tity of mud. Of the fact of the métal being there, there was no ckjubt; 
for that fact, and, indeed, that it was possible to extract it, the tedious 
and costly method of laboratory filtration showed. It suffices to say 
that no one of the numerous patents cited did such work, used such 
process, or effected such results; and if none of them led their in- 
ventors or users to the use of any process whereby such work could 
be done, or even led to a suggestion in their descriptive matter of the 
possibility of the use of any such process as Moore's, it follows they 
taught Moore no more than they taught others. 

So far as the patent hère in question is involved, Moore's disclo- 
sure was the process he originated, and not the machine with which 
he illustrated the use of his process in accordance with the statutory 
requirement that he file a written description "of the manner and 
process * * * gf ^^sJng jt." To find, therefore, hère and there 
in prior patents, and disassociated from each other, ail the mechanical 
appliances; of the combination apparatus which Moore thus illustra- 
tively used is not to prove that Moore's process is not original. 
Viewedi from a patent standpoint, the significance of a machine lies, 
not in its form, but in the principle on which it works, as will be seen 
in the requirement of section 4888 : 
"In the case of a luachine, he shall explain the principle thereof." 

It suffices, therefore, to say that very few of thèse patents are for 
even a process, and, as none of them operated on the principle or pro- 
cess of Moore, they cannot be held to forestall or minimize the orig- 
inality of Moore's subséquent disclosure. And in giving thèse patents 
their due relation to Moore's disclosure the fact must not be over- 
looked that the slime problem which Moore solved only came into 
existence from the use of the cyanide process, which began, as we 
bave seen, about 1887. It will therefore be manifest that no patents 
preceding that date, and none subséquent thereto which dlid not apply 
to the cyanide process, wert calculated to solve the cyanide percolating 
difficulties that arose in the use of that process. 

So, also, to say that, following prior laboratory practice, it was 
possible to leach and extract the unrecoA'ered ore left in a pasty mass 
by the cyanide process is not to destroy Moore's patent; for this is 
to lose sight of the practical value of Moore's process as a worka- 
ble, économie treatment, as compared with theoretical possibility of 
laboratory practice. By repeated dilution the laboratory could, and 
we will assume did, recover with practical completeness ail such un- 
recovered métal; but this had been done with an expenditure of 
time, labor, and expense out of ail proportion to the value of the meta). 
When, therefore, Moore disclosed a process by which such recovery 
was made enormously profitable, and by which he turnedi a dump heap, 
which, under ail known processes, machines, and laboratory methods, 
was worthless, into profitable ore, we are constrained to give little 
weight to the suggestion that his process was either anticipated, a 
mère advance incident to the art, or involved no invention. 

So, also, it is said that the step described in his claim, viz., "further 
impoverishing the solids by a cleansing opération," was merely the 
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washing or dilution of the prier art. Considered in its literalism and 
in isolation, such contention may seem plausible; but, considered as 
a step in Moore's process, it takes on new significance and value. 
Bearing in mind that, in the prior steps of the process covered by this 
claim, the completely submerged filtering médium has formed a cake 
of uniform résistance at ail points, and by reason of such uniformity 
the solvent has percolated and is permeating the cake, it follows that 
the step which follows is a nondiluting and bodily displacement of the 
solvent, and not a diluting intermingling. This displacement, in con- 
trast with dilution, not only saves the time and expense of repeated 
dilution and refilling, but also obviâtes excessive dilution of the solvent 
solution and the necessity of rehandling large volumes of diluted solu- 
tions in the recovery of the métal. 

It seems, therefore, that the "further impoverishing the solids by 
a cleansing opération" of Moore's process, owing to the prior step 
whereby a cake of even and uniform résistance is secured by siib- 
mergence, is not a mère washing or diluting step, but is one wherein 
there is exerted a uniform pressure or pushing action through the 
entire cake surface, thereby in effect advancing a wall of water pres- 
sure to force ahead of it from the cake the value-bearing solvent 
liquid and leave in the cake an equal volume of nonvalue-bearing wa- 
ter. This final resuit is secured by, first, having built up a cake of 
uniform résistance to solvent fluid flow, and, secondly, by again sub- 
merging the filtering médium and its built-up cake in the nonvalue- 
bearing displacing fluid. By this displacement by pressure difl^erence 
only Moore pushes ahead, instead of washes through, the cake-con- 
tained metal-carrying fluid. As showing the practically complète 
métal extraction by the Moore process, we restrict ourselves to the 
uncontradicted testimony of results at a South Dakota mine, where the 
original slime contained gold at the rate of $7.90 per ton of dry slime. 
After filtration alone, the cake still contained $2.75 per ton of dry 
slime. After being then subjected to the displacement step, there was 
left in the cake but 4 cents of gold per ton of dry slime. 

Being of opinion, therefore, that Moore's process was novel, useful, 
and inventive in character, his patent is valid, and we next turn to 
the question of inf ringement. As claims 4 and 5 furnish sufficient bases 
for deciding that question, so far as the respondent's device is con- 
cerned, and as some questions, not necessary to be hère decided, ex- 
ist as to claim 10, we restrict ourselves to a considération of claims 
4 and 5. 

[2] In considering the question of the inf ringement of a process 
patent, it must be borne in mind that th^ monopoly secured by the 
claims is, generally speaking, a monopoly of the process, and the test 
of infringement is whether such process is utilized by the infringer. 
As the apparatus shown in a process patent is only to show that the 
process may be practically applied, it follows that such illustrative 
apparatus does not limit the process patentée to that type of machine 
alone. If that were the case, a process patent would be of little value. 
So distinctively and separate in the patent law are process and ap- 
paratus for utilizing such process that where, after a patent for a pro- 
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cess by one inventor, a second inventer might patent a novel apparatus 
for utilizing the process, the situation would arise that the inventor 
o£ the process could not employ his process in such machine without 
license from the machine patentée, and the latter conld not use the 
process in his machine without Hcense from the process patentée. 
It will therefore be évident that the test of process infringement is 
not the similarity of apparatus, but rather whether the apparatus, no 
matter what its form, utilizes the process. 

Tested by this standard, it is clear to us the respondent's device in- 
fringes. In form the particular apparatus shown in Moore's patent 
and the apparatus of respondent vary in the number of tanks, in the 
différence betvveen changing the iluid which envelops the filtering 
médium, as in respondent's device by allowing the filtering médium 
to remain stationary in one tank while the submerging fiuid is first 
drawn oft', and the second submerging bath is then drawn into the 
same tank, while in Moore's the filtering médium is raised from the 
submerging bath in the first tank, and then lowered into the second 
submerging bath in a second tank. But this difl'erence in numbers of 
tank and of respective withdrawal and replacing of différent baths 
in no way affects the identity of the process, for it is manifest that 
Moore could in his patent spécification bave shown the use of his 
process just as well by using respondent's apparatus, had he known of 
it, as his own. Both alike use the principle of submergence andi in- 
tra-leaf suction to create the uniform and even résistance of the cake, 
and both alike use the principle of intra-leaf pressure, Mooi-e using 
air, and the respondent water, to shed the uniformly-resisting cake 
from the filter; for the mère fact of the output being carried oft' 
as a dry product in Moore's case to a dump heap and in respondent's 
in fluid form to a slime pit, does not go to the substance of the pro- 
cess. In the essentials that involve the invention the two are alike. 
Had an apparatus such as respondent's, operated as it is, been in use 
prior to Moore's there would hâve been no invention either in the 
process or in the apparatus shown in Moore's patent ; and what, if 
preceding a patent, would bave anticipated it, equally infringes if 
subséquent. We therefore hold the fourth claim is infringed. 

As we are of opinion, and so find from the proofs, that there is in 
respondent's device a "removing the médium while continuing the 
drawing action,'" the fifth claim is also infringed. 

The decree of the court below is therefore reversed, and the cause 
remitted, with instructions to enter a decree adjudging claims 4 and 
5 valid and infringed, and for such action by that court in the way 
of injunction and accounting as it shall deem fitting. 
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FISHER V. AUTOMOBILE SUPPLY MFG. CO., Inc. 
(District Court, E. D. New York. Deceniber 31, 1912.) 

1. Patents (§ 155*) — Disclaimer. 

A patentée is not entitled liy a disclaimer to obtain a reissue, and thu.9 
to avoid the scrutiny of the Patent Office. 

FEd. Note.— For other cases, see Patents, Cent. Dig. § 227 Va ; Dec. Dig. 
§ 155.*] 

2. Patents (§ 328*) — Invention — Flexible Hollow Shaft. 

The Schmidt and Grundmann patent, No. 969,660, for a flexible hollow 
shaft or tube, claims 1, 3, and 4, as changed by the disclaimer filed Sep- 
tember 26, 1912, are void on their face for lack of invention lu view of 
the prier art. 

At Law. Action by Charles Fisher against the Automobile Sup- 
ply Manufacturing Company for infringement of letters patent No. 
969,660, for a flexible métal tube or shaft, granted to Schmidt and 
Grundmann September 6, 1910. On demurrer to amended complaint. 
Sustained in part. 

See, also, 199 Fed. 191. 

F. Warren Wright, of New York City, N. Y., for plaintiff. 
C. A. L. Massie and Ralph L. Scott, both of New York City, N. 
Y., for défendant. 

CHATFIELD, District Judge. In the présent action, which was 
brought at law to recover damages for alleged infringement of patent, 
a previous motion requiring the plaintiff to amend his complaint, in 
order to make it more definite and certain with respect to certain pat- 
ents of the prior art, resulted in the amendment of the complaint by 
the insertion of an allégation that the infringement complained of was 
not through the use of a device under the Almond patent, No. 434,748, 
granted August 19, 1890, or the Scognamillo patent. No. 785,523, 
granted March 21, 1905. 

As was shown in the opinion upon which the motion was granted 
(D. C.) 199 Fed. 191, the complaint was indefinite, in that the défendant 
could nof tell from the pleadings whether the plaintiff intended to al- 
lège that thèse patents were not a protection to the défendant, if he 
was manufacturing thereunder, or whether the plaintiff meant to allège 
that the défendant was making a structure, not in accordance with 
those patents. A further resuit of that motion was that upon the 26th 
dày of September, 1912, the plaintiff' filed with the Patent Office a dis- 
claimer, in the following language: 

"Except where the abutting surfaces of the two wires meet and rest against 
each other for a considérable area, and the radius of curves of the two abut- 
ting surfaces are of substantially the same radius." (As to claims 1 and 3.) 

And: 

"Except where the two concave latéral surfaces are of substantially the 
same radius." (As to claim 4.) 

■For otber cases eee same topic & i numbeb In Dec. & Am. Dige. 1907 to date, & Rep'r Indexe* 
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The claims of the Schmidt and Grundmann patent, No. 969,660, 
granted September 6, 1910, are as follows: 

"1. A flexible hollow shaft, coniprislng in combination a splrally coiled wire 
of cireular cross-section, and a spirally coiled body having concave latéral 
faces abutting against each turn or convohition of said wire. 

"2. A flexible hollow shaft. coniprislng in combination a splrally coiled 
wire of cireular cros-s-section, and a spirally coiled body having concave 
latéral faces between the turns or convolutions of said wire and abutting 
against the outside and the Inslde of eacli turn or convolution of the wire, 
as set forth. 

"3. A flexible hollow shaft coniprislng lu combination a splrally coiled 
w,lre of cireular cross-section, and a spirally coiled body having concave 
latéral faces between the turns or convolutions of said wire and abutting 
against the outside of each turii or convolution of the wire, as set forth. 

"4. lu a flexible hollow shaft comprlsing in combination a splrally coiled 
wire of cireular cross-sectlon, and a splrally coiled wire having two concave 
latéral faces receivhig the adjacent sides of the wire of cireular cross-sec- 
tlon, substantlaliy as shown, and for the purpose speeifled." 

While the claini of the Alniond patent above referred to is as fol- 
lows : 

"2. The flexible tube composed of the Imier coil D, comblned witli the 
outer coil A, of trlaiigular cross-section, having concave faces a, the coil /) 
having eurved faces h correspondlilg to the concave faces a of the coU A, 
the convolutions of the coil A being Interposed between the convolutions of 
the coil i), so tliat the concave faces a a are in contact with the convex faces 
6, substantlaliy as hereiii shown and descrilted." 

Almond shows in his spécifications the following method of making 
the outer coil : 

"The triangle of the outer coil A may be e<iuliateral and straight-slded, as 
in Flg. 4 ; but I niuch prefer to make the contact-faces a a, which butt against 
the coil D, of concave fonn, the curvature being ou a circle of which the 
center lies in the axis of the mandrel B. This eurved or concave triangle in 
contact with the Inner coil D is shown in Fig. 3 and has the advantage of 
giving a stlU greater contact-face and of producing a tlghter joint when the 
tube is lient; but l'ig. 5 shows a still better form In that the inner coil D lias 
contact-faces 6 oh the sanie curve as the contact-faces o of the concave tri- 
angles A." 

And it is évident that by this language of the Almond spécification 
he has taught the method of construction shown by the Schmidt and 
Grundmann patent in claims 1, 3 and 4. 

Inasmuch as the Almond patent has now expired, we need not con- 
sider whether this particular structure was properly covered by the 
gênerai language of his claims, for, even if a charge of infringement ' 
could hâve been defeated upon that ground, neverineless the right to 
use this method of construction was thereby given to the public, and 
could not be patented by Schmidt and Grundmann. 

The défendant has interposed a demurrer to thèse claims of the 
Schmidt and Grundmann patent, charging, in substance, that by filing 
the disclaimer above referred to the Schmidt and Grundmann patent 
has been rendered invalid for lack of patentable novelty. As was held 
in the case of Towne Steering Wheel Co. v. Lee (G. G. A.) 199 Fed. 
777, the power to sustain a denuirrer of tliis nature is within the ju- 
risdiction of this court, but should be exercised with the utmost eau- 
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tion, and any doubt should be resolved against the défendant. By 
the terms of the disclaimer, the only invention which can remain must 
be in the use of concave latéral surfaces on the outer coil of substan- 
tially the same radius as the abutting surfaces of the inner spirally 
coiled wire. (It cannot be presumed that the plaintiff intended to* 
claim invention by having the entire concave surface of tl\e external 
spirally coiled body made with a uniform radius, as that manifestly 
was the principle shown in every type of the Almond patent.) 

Objection is presented by the défendant that the patentées disclosed 
only what was shown by their spécifications and claims, and vvere enti- 
tled to such invention only as was stated in their original patent. The 
défendant suggests that the invention now claimed as the resuit of this 
disclaimer was not the invention of the original patent, but rather is 
an attempt to avoid the effect of the défense already interposed in this 
suit by the defendant's reliance on the Almond patent. 

[1] It may be assumed that a patentée is not entitled by a dis- 
claimer to obtain a reissue, and thus to avoid the scrutiny of the Pat- 
ent Office. White v. E. P. Gleason Mfg. Co. (C. C.) 17 Fed. 159, and 
Halles V. Albany Stove Co., 123 U. S. 582, 8 Sup. Ct. 262, 31 L. Ed. 
284. This ground of demurrer, however, adds nothing, if the claim 
itself as modiiied by the disclaimer does not show; invention. If the 
court holds that no invention is shown, it is, of course, unnecessary 
to détermine whether or not the original inventor intended to claim 
invention for the particular point now presented as the valid portion 
of his patent. 

Further grounds of demurrer are based upon the alleged inability 
of the plaintiff to point out a material and substantial distinguishable 
and separate part of the thing patented. It is suggested that a dis- 
claimer may be filed as to one claim, leaving the remaining claims as 
stated. It is said that a claim can be divided only where the part 
disclaimed refers to some definite separable portion of the device. 
But, again, it is impossible to détermine whether a portion of the de- 
vice patented hère could be divisible, if the court holds that nothing 
has been patented. 

The défendant also claims under his demurrer that the Schmidt and 
Grundmann patent is invalidated by the Almond patent in the form in 
which the original patent was issued to Schmidt and Grundmann ; that, 
therefore, the Schmidt and Grundmann patent cannot be rendered 
valid as to a new claim by a disclaimer; anh that the only wây to 
test the issue of invalidity would be by application for a reissue, except 
as the question might be disposed of by a trial before the court. This 
is but another form of stating the same point which has been already 
passed upon, and if the disclaimer of a part (which can be separated 
and plainly ascertained) does not leave a definite claim of some patent- 
able novelty, when tested by the prior art presented in the record, or 
which is a matter of common knowledge to the court, then the whole 
patent is invalid, and the disclaimer has not changed the situation. 

The défendant urges that the delay of the plaintiff in filing a dis- 
claimer until after the motion to amend, and even then for some time 
201 P.— 35 
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after it had become apparent that he could not prevail under the lan- 
guage of the original claims, should be made a basis for dismissing 
the complaint. But this does not seem to the court to be sufficient of 
itself. In the présent case such delay or such tardy action indicates 
that the plaintiff could not hope to prevail upon bis original patent. 
But by this tardy action he bas limited himself to something which 
upon its face is invalid, when viewed from the language of the spéci- 
fications of the Almond patent. 

[2] As to claim 2 of the Schmidt and Grundmann patent, the plead- 
ings do not show whether it is the basis of any charge of infringement 
against the défendant. The court is not able to détermine upon the 
face of the patent, and, in the absence of the prior art, whether the 
alternate form of construction by which the outer spirally coiled wire 
is changed to a spirally coiled metallic member, which shall bear upon 
both inner and outer curved surfaces of the inner spiral coil, is a valid 
invention. The défendant allèges that on its face this second claim 
shows merely mechanical progress. But that issue should not be dis- 
posed of on demurrer. 

The demurrer will be sustained as to claims 1, 3, and 4, but as to 
claim 2 the demurrer will be overruled, and the plaintifï may within 
five days amend further by charging infringement of that claim, if that 
be deemed advisable, and the défendant may hâve 10 days to answer 
thereto. 



AMERICAN GRAPHOI'HONB 00. v. PICKARD. 

(District Court, W. D. New York. October 3, 1912. On Kehearing, 
December 23, 1912.) 

On Eehearing. 

1. Courts (§ 290*)— Jukisdiction of Fedbeal Courts — Suits Abising Un- 

der Patent Laws. 

A suit whlcli raises a question of Infringement is one arising under the 
patent law. of which a fédéral District Court has exclusive jurlsdiction 
under Judlcial Code, § 256, subd. 5 (Aot March 3, 1911, c. 231, 36 Stat. 
1160 [U. S. Comp. St. Supp. 1911, p. 234]), although the construction of a 
contract is also involved. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 832; Dec. Dlg. § 
290.* 

Jurlsdiction of fédéral courts in suits relating to patents, see note to 
Bailey v. Mosher, 11 C. C. A. 313.] 

2. Patents (§ 294*) — Suit for Infringement — Preliminary Injunction — 

COMITY. 

An assignée for the beneflt of credltors has no greater right than his 
asslgnor wlth respect to the sale of patented articles which were pur- 
chased by the assigner under a license containing price restrictions, and 
a fédéral District Court, in a suit for infringement against the assignée, 
has power to enjoin a sale by him in violation of such restrictions, eveu 
though authorized or directed by a state court. 

[Ed. Note. — For other cases, see Patents, Cent Dig. i 473; Dec. Dlg. 
i 294.*] 

•For other cases see same toplc & | numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the American Graphophone Company against 
C. A. Pickard, as assignée of the Hill Piano Company. On motion 
for preliminary injunction. Motion granted. 

Elisha K. Camp, of New York City, for complainant. 
Wilson C. Price and James L,. Weeks, both of Jamestown, N. Y., 
for défendant. 

HAZEL, District Judge. The injunction in this case is denied on 
the ground that to grant it would in effect stay the gênerai assignment 
proceedings pending in the state court. The affidavit of the défend- 
ant shows that he is the gênerai assignée for the benefit of creditors 
of the Hill Piano Company, and that, in accordance with an order 
of the County Court of Chautauqua county, he, as such assignée, 
advertised the property in question for sale, a copy for the order of 
which sale is attached to the opposing papers. 

In this situation, in view of the nature of the contract of sale which 
is the subject of this litigation, the writ of injunction should not be 
granted by this court. By section 720 of the Revised Statutes (U. S. 
Comp. St. 1901, p. 581) the issuance of an injunction is prohibited 
where its effect is to stay proceedings in any state court except in 
cases relating to bankruptcy proceedings. Aside from this, the rule 
of comity requires that one court shall not interfère by injunction with 
the pending proceedings of another court of concurrent jurisdiction, 
and hence I think the plaintiff corporation must be relegated by a 
motion to intervene, or other process, to the Chautauqua County Court 
for any injunctive relief to which it may deem itself entitled. 

The injunction heretofore granted is vacated. 

On Rehearing. 

Elisha K. Camp, of New York City, for complainant. 
Weeks & Ross, of Jamestown, N. Y., for défendant. 

HAZEL, District Judge. [1] The déniai at the hearing of a pre- 
liminary injunction to the complainant proceeded on what I now think 
was an erroneous assumption that the suit was based solely on con- 
tract and was not strictly an action arising under the patent laws. If 
this assumption were correct, the earlier décision would doubtless 
hâve been necessary under section 720 of the Revised Statutes, which 
forbids fédéral courts to stay proceedings of a state court of con- 
current jurisdiction. But a closer examination of the bill shows that 
the gravamen is the indirect infringement of complainant's patents 
by the breach of the conditions upon which the patented articles were 
to be sold. The question then arises as to whether the threatened 
violation by the défendant of the contract containing restrictions as to 
the selling price constitutes contributory infringement. 

The Suprême Court of the United States, in Henry v. Dick Co., 224 
U. S. 1, 32 Sup. Ct. 364, 56 L. Ed. 645, has set this précise ques- 
tion at rest. There it was expressly held that an action which raises 
a question of infringement is an action arising under the patent law 
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and may be instituted in the District Court, even thougli the construc- 
tion relating to the contract is also involved. Nor is it sufficient to 
bar an action in the District Court that in gênerai the rule of comity 
requires that this court should not enjoin the sale of property in the 
possession of the state court. In the présent case effect must be 
given to the nature of the action and the relief sought, a relief which 
the fédéral courts alone can grant. Hupfeld v. Automaton Piano 
Co. (C. C.) 66 Fed. 788. 

[2] It appears herein not only that the patented articles were bought 
from complainant by the Hill Piano Company subject to terms and 
conditions relating to the selling price, but also that notice thereof, 
together with notice that the articles were covered by complainant's 
patents, was brought home to the défendant assignée before this 
action was instituted. Under such circumstances the défendant as- 
signée could not by the assignment to himself for the benefit of credi- 
tors secure any greater right to sell the patented articles than had 
his assigner, i. e., a license subject to price restrictions. Oliver et al. 
V. Rumford Chem. Co., 109 U. S. 75, 3 Sup. Ct. 61, 27 L. Ed. 862; 
York Mfg. Co. v. Cassell, 201 U. S. 345, 26 Sup. Ct. 481, 50 L. Ed. 
782; Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 
L. Ed. 577 ; United Wireless Tele. Co. v. National Electric Signaling 
Co. (C .C. A.) 198 Fed. 385. In the latter case it is held that, where 
a défendant bas infringed a patent and is subsequently adjudged a 
bankrupt, the court bas power to enjoin the sale by the trustée in 
bankruptcy of the infringing apparatus. By analogy this principle 
applies to this case. 

Next, it is contended by the défendant that the complainant violated 
its contract conferring upon the assignée exclusive right to sell the 
patented articles within a specilied locality. It is argued that, if the 
défendant had remained the sole salesman, the selling price fixed by 
the maintenance contract would hâve been obtainable from intending 
buyers ; but said contract does not, I think, bear out the claim of ex- 
clusive territorial agency and was terminable by the complainant. At 
any rate, it appears that only after the assignment by the Hill Piano 
Company, which bas since been adjudicated bankrupt, did the com- 
plainant designate anotlier selling agent. This, in my opinion, is in- 
sufficient to require a déniai of the injunctive relief prayed for, and 
therefore the injunction may now issue. 



In re W. O. CRAIG MFG. CO. 
(District Court, W. D. Arkaiisas, Ft. Smith Division. December 14, 1012.) 

Ko. 374. 

FiXTtIBES (§ 21*) — CONDITIONAI, SaI,E OF MACTHNERY — PrIOKITIES AS BETWEEN 
VeNDOB AXD JIOBTCJAGEE of IÎBALTY — "KEAL PlîOrEBTY." 

Under the law of Arkansas as settled by décision, the gênerai rule Is 
that tltle to Personal property sold may be retained by the vendor until 
the purchase price is pald, and such title is good as against any sub- 
séquent purchaser or llenholder wlthout regard to the question of no- 

•For other cases see same topic & § humekk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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tice; but with regard to maehinery wliich, from its eharacter, is in- 
tencled to be iiernianently located, the rule is modlfied, and sucli ma- 
cliinerv, set in place for the imrpose to which it is adapted in such a 
way and nnder sucii conditions as to indlcate iiernianency, niust be re- 
garded as "real property/' and tlie title of a purcliaser or niort^agee of 
suclL rcal esta te wlthout notice is superior to that of the vendor of the 
maehinery. 

[Ed. Noie.—For other case.s, see Ilxtures, Cent. Dlg. §§ i't-ôd; Dec. 
Dig. § 21.* 

For other deiluitiojis, see Words and Phrases, vol. 7, pp. 5939-5951; 
vol. S, pp. 777.S. 7779. 

What coiistitiites a contract of conditional sale, see note to Dunlop v. 
Mercer, S(; C. C. A. 44S.] 

In the matter of the W. O. Craig Manufacturing Company, bank- 
rupt. On pétition in intervention of Triiimph Electric Company to 
reclaim property, and objection of J. O. Patterson. Pétition dismissed. 

John I. Worthington, L. W. Gregg, and Hill, Brizzolara & Fitz- 
hugh, ail of Ft. Smith, Ark., for intervener. 

Guthrie, Gamble & Street, of Kan.^as City, Mo., and Read & Mc- 
Donough, of Ft. Smith, Ark., for objector. 

YOUMANS, District Judge. The W. O. Craig Manufacturing 
Company, a corporation, was adjudicated a bankrnpt on the 27th of 
July, 1912. This concern was formerly the Siloam Springs Cold Stor- 
age & Ice Company ; the former name having been substituted for the 
latter. Under the latter name the bankrupt bought from the Triumph 
Electric Company, under the trade-name of the Triumph Ice itachine 
Company, on two orders, dated, respectively, January 28, 1911, and 
February 25, 1911, certain maehinery for an ice manufacturing plant 
at Siloam Springs, Ark. Notes were given for the purchase price. 
Thèse notes are unpaid. The written contract between the bankrupt 
and the intervener contained the following provisions : 

"l'he titie to ail niuterial furnished by the conipany shall remain in it 
until full purchase price bas leen paid in cash, with full right of reposses- 
sion hy the Company ui)on piu'chaser's default of an5' aet or payment due 
under this contract ; and puj'cbaser agrées that conipany shall hâve the right 
to retain ail the moneys. that may hâve been paid by the purcliaser, as 
liiiuldated damages for purchaser's default. Purchaser agi-ees to do ail aets 
necessary to protect such rétention of title in the conipany, and the taUing 
of any .security whatsoever shall not opéra te as a waiver nor as otherwise 
atfeeting this rétention of title. The Company, at its élection, shall be en- 
titled to a conve.vance of said material by way of niortgage, lu order to se- 
cure the payment of the purchase price. Should the purchaser heeome in- 
solvent or default in the performance of or payment of any part of this con- 
tract, including any obligation given for any part of it or faihire to exécute 
notes as agreed upon, the whole purchase price shall forthwitli become due." 

In the spring of 1911 this maehinery was installed in a building con- 
structed for that purpose on a pièce of land adjacent to a railroad. 
The land appears to hâve been put to no other use. On the 3d day 
of June, 1911, to secure the repayment of a loan of $30,000 made on 
that date, the bankrupt, under its name of the W. O. Craig Manu- 

*For other cases see same topic & i numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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facturîng Company, exécutée! a mortgage to the Commerce Trust 
Company, of Kansas City, Mo., on its plant and personal property 
used in connection with its ice and ice cream manufacturing business. 

This mortgage and the notes secured thereby were aftervvards as- 
signed to J. O. Patterson. After the adjudication in bankruptcy, Pat- 
terson, in the bankruptcy proceedings, claimed ail the property de- 
scribed in the mortgage, and sought to hâve the same sold and the 
proceeds applied to the payment of the mortgage debt. This was con- 
tested by the intervener, which claimed the machinery sold by it to the 
bankrupt by virtue of the rétention of title in its contract of sale. 
The property was by the référée ordered sold f ree f rom liens, it being 
provided, however, that an amount, out of the proceeds of the sale, 
sufïicient ta pay intervener's claim, should be retained by the trustée, 
to await the décision on the intervention of the Triumph Electric 
Company. The intervention is based on the clause of the contract 
above quoted. Patterson filed an answer to the intervention. The 
answer sets up tvi'o grounds of défense to intervener's claim: (1) 
That the contract between the intervener and the bankrupt contained 
a guaranty as to the producing capacity of the plant, and that the plant 
will not produce the amount of ice guaranteed by the contract. (2) 
That the machinery claimed by intervener became part of the real 
cstate, and passed to the mortgagee under the mortgage subsequently 
executed, and that it aftervvards passed to Patterson under his pur- 
chase at the sale made by the trustée. 

With regard to the alleged failure of the plant to produce the guar- 
anteed capacity, the testimony is not sufficient to show, sucli failure. 
It does not appear that the conditions required in the contract of guar- 
anty were complied with. That conclusion having been reached, it is 
unnecessary to consider the question as to whether Patterson is in 
an attitude to oppose a défense on the alleged violation of the guaranty. 

The real question in the case is whether tlie property in controversy 
became a part of the realty and passed under the mortgage, or re- 
mained personal property subject to the terms of the contract between 
the bankrupt and the intervener. 

As between the vendor and the W. O. Craig Manufacturing Com- 
pany, there is no question but the machinery retained the character of 
personal property. The controversy, however, does not arise between 
them. The material purchased was set up as a completed ice plant, 
intended to be permanent, in a building specially constructed for that 
purpose, on a pièce of groiuid of comparatively small area, conven- 
iently situated near a railroad for the manufacture and shipment of 
ice. As between the mortgagor and mortgagee, the machinery was a 
part of the realty. J. O. Patterson, as assignée of the notes and mort- 
gage and as purchaser at the trustee's sale, stands in the shoes of the 
original mortgagee. There is nothing to show that eitlier the mort- 
gagee or Patterson had notice of the rétention of title by the Triumph 
Ice Machine Company. The question as to the superior right must 
be determined by the law of the state of Arkansas, as held in the case 
of In re Sunflower State Refining Company (C. C. A.) 195 Fed. 180. 
This case arose in Kansas, and was decided under a statute of that 
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State requiring tlie filing in the office of the register of deeds of 
a writing or promissory note, evidencing the conditional sale of Per- 
sonal property, and retaining the title to the same in the vendor until 
the purchase price is paid in full. There is no such statute in Arkan- 
sas or any other statute on the subject. The law therefore must be 
found in the décisions of the Suprême Court of the state. It clearly 
appears from thèse décisions that the title to personal property can 
be retained by the vendor until the purchase price is paid, and that 
the title of such vendor may be enforced against any subséquent pur- 
chaser or lienholder, without regard to the question of notice. Carroll 
V. Wiggins, 30 Ark. 402 ; Andrews v. Cox. 42 Ark. 473, 48 Am. Rep. 
68; Mcintosh v. Hill, 47 Ark. 363, 1 S. W. 680; McRea v. Merri- 
field, 48 Ark. 160, 2 S. W. 780; Simpson v. Shackelford, 49 Ark. 63, 
4 S. W. 165. 

With regard to machinery which from its character is intended to 
be permanently located, the rule is modified as to a subséquent pur- 
chaser or lienholder. Such machinery may remain personal property 
until paid for, or until the debt secured by the mortgage is paid. Ozark 
V. Adams, 73 Ark. 232, 83 S. W. 920. In this case and in the case 
of Choate v. Kimball, 56 Ark. 55, 19 S. W. 108, three rules were laid 
down for determining whether a given article is a chattel or an im- 
movable fixture, as f ollows : 

(1) Real or constructlve annexatlon of the article in question to the realty. 

(2) Appropriation or adaptation to the use or purpose of that part of the 
realty with which It is connected. 

(3) The intention of the party making the annexatlon to make the article 
a permanent accession to the freehold, this Intention belng Inferred from 
the nature of the article afBxed; the relation and situation of the party 
making the annexatlon, and the pollcy of the law in relation thereto; struc- 
ture and mode of the annexatlon and the purpose or use for which the 
annexatlon has been made. 

With regard to the first rule it is clear that there was a real an- 
nexatlon of the machinery in question to the realty. With regard to 
the second rule, it is equally clear that the machinery was specially 
adapted to the part of the realty to which it was connected. The third 
rule, so far as it takes into considération the actual intention of the 
parties, cannot be applied to this case because the owner, as shown 
by the testimony, had one intention in his dealings with the intervener 
and another in making the mortgage to the Commerce Trust Company. 
So far as the intervener is concerned, the owner intended and con- 
tracted that the machinery should remain personal property. So far 
as the mortgagee is concerned, the owner intended and contracted that 
it was part of the realty. Under such conditions, according to the 
Arkansas cases, the rights of the parties must be determined by the 
élément of notice. In the case of Ozark v. Adams, supra, the court 
said: 

"The pondérons character of the machinery, Its spécial construction for the 
purpose for which the lease was glven, the difflculty of detachment and 
necesslty of reconstruction and readaptation when refitted to another mill, 
are ail indlcia of the intention to become permanent." 
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Any man contemplating the purchase or the taking of a mortgage 
on the ice plant would hâve been warrantée! in assuming that the tna- 
chinery was part of the realty. It is not sufficient to say that the 
vendor did ail he could do under the lavv to protect his title, and se- 
curity. It is equally true that the mortgagee did ail it could do under 
the lavv to investigate the title. In the case of Choate v. Kimball, su- 
pra, the décision relates to sawmill machinery and was based on two 
points : (1) That the machinery in question was placed on the land sub- 
sequently to the exécution of the mortgage. (2) That the parties con- 
tracted with référence to the custom of the country, which was, "to 
put such articles upon lands for temporary use, and to remove them 
as removal became désirable." 

The case of Brannon v. Vaughan, 66 Ark. 87, 48 S. W. 909, is _di- 
rectly in point. In that case land had been sold and a bond for title 
given. The purchase price had not been paid. It was provided that, 
on default in the payment of the purchase money when due, the con- 
tract to convey should be forfeited at the élection of the vendor. The 
vendee went into possession. By agreement with him, and with the 
knowledge and consent of the vendor, a third person erected on the 
land a house, with the privilège of removing it. A similar agreement 
was made by the vendee with still another person, by which a room 
was added to another house on the land. The vendor had no notice of 
this second agreement, and did not consent thereto. The vendee failed 
to meet his second payment and forfeited his rights under the con- 
tract. The parties who constructed the house and the room tore them 
down and removed the lumber. The owner of the land brought suit 
in replevin for the lumber thus taken. It was held that he could not 
recover as to the house with regard to the agreement for the removal 
of which he had notice prior to its construction, but it was held that 
he could recover with regard to the room, of the agreement for the 
removal of vi'hich he had no notice. 

This case was followed in the case of Peck-Hammond Co. v. Wal- 
nut Ridge School District, 93 Ark. 77, 123 S. W. 771. In the last- 
mentioned case, a contracter had entered into a contract with the 
school district to erect a schoolhouse and to install therein a heating 
plant. The heating plant was purchased from the Peck-Hammond 
Company by the contracter, and the contract between them provided 
that the title to the material furnished should remain in the vendor 
until paid for. The heating plant was installed in the schoolhouse, 
and the contractor failed to complète the building and to pay for the 
plant. The school district knew nothing of the terms of the contract 
between the contractor and the Peck-Hammond Company. The Com- 
pany instituted a suit in replevin for the heating plant. It was held 
that it could not recover. In its opinion the court said that there was 
"a necessary inference that the heating plant was affixed permanently 
to the structure, and a conclusive presumption that it should become 
a part of the realty." This was the ruling of the court, notwithstand- 
ing the fact that in the contract between the contractor and the Peck- 
Hammond Company the title to the heating apparatus was expressly 
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retainecl. The court held that such provision in the contract did net 
affect the school district because it had no notice of it. 

In the case of the Kansas City Southern Railway Company v. An- 
dersen, 88 Ark. 129, 113 S. W. 1030, 16 Ann. Cas. 784, it was held 
that machinery in a planing mil] was a part of the realty in a suit 
to condemn the property for railway purposes, and the railway Com- 
pany was required to take and pay for the machinery under its con- 
demnation proceedings. 

From the cases cited, the ruie to be deduced is that machinery set 
in place for the purpose to which it is adapted, in such a way and 
under such conditions as to indicate permanency, must be regarded 
as real estate, and that the title of the purchaser of such real estate 
without notice is superior to that of the vendor of the machinery, the 
title to which was retained in a contract of sale. 

The pétition of the intervener will therefore be dismissed. 



BIXr.ER et ux. v. PEXÎnSYLVAXIA R. CO. 

(District Court, M. D. Pennsylvanla. Janiiary 4, IDl."..) 

Xo. 430. 

1. Abatement akd Revival (§ 12*) — I'exdency of Suit in State Couet — 

RiGHT TO Sue in Uxiied States Court. 

A prior suit pending in a state court is not a bar to a suit in the 
District Court of the United States betvveen the same parties and on the 
saine cause of action. 

[Ed. Note. — For other cases, see Abatemeiit and Revival, Cent. Dig. §§ 
87-91, 94, 95, 08 ; Dec. Dig. § 12.* 

Pendency of action In state or fédérai court as ground for abatemeut 
of action in the other, see notes to Bunlter Hill & Sullivan Mining & Cou- 
centrating Co. v. Shoshone Mining Co., 47 C. C. A. 20.5; Barnsdall y. 
Waltemeyer, 73 C. C. A. 521.] 

2. JuDQîrENT (§ 828*) — "Judgment of Nonsuit" — Bareing Subséquent Ac- 

tion — "JUDGMENT ON THE MERITS." 

A "judgment of nonsuit" is not a "judgment on the nierits," and the 
entry in a state court of a compulsory nonsuit is not a bar to an action 
on the .same cause of action in the District Court of the United States. 

[FM. Note.^ — For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. § S28.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4493-4495, 
4825-4827.] 

3. Limitation of Actions (§ 55*)— Deatii of Servant — Accrcal of Cause 

OF Action. 

A cause of action under the Employer's Llabilltv Act (.\ct April 22. 
1908, c. 149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1.322]), and sup- 
pléments thereto. for the deatli of an employé of a rallroad company en- 
gaged in Interstate commerce, accrues on the death of the employé frous 
the injuries sustained In the service, and not on the appointment of his 
Personal représentative, compétent and empovvered to sue for his death. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
299-306; Dec. Dig. § 55.*] 

•For other cases see same topic & 5 ndmber in Dec. & Am. Digs. 1907 to date, & Reo'r Indexes 
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4. Limitation of Actions (§ 125*) — Commencement of Action — Deatr of 
Servant — Substitution or Parties. 

A recovery under the Employer's LIability Aot (Act April 22, 1908. c. 
149, 35 Stat, 65 [U. S. Oonip. St. Supp. 1911, p. 1322]), and suppléments. 
for the deatli of an employé of a railroad comyauy tmsaged in Inter- 
state commerce, is for the benefit of the surviviug widow, husbaiid, or 
chlJdren of the employé, and, if none, for his parents, and the Personal 
représentative prosecuting the action appears only as a nominal party ; 
and where a deceased employé left no surviving widow or children, but 
parents, the parents are, under the act and under Purdon's Dig. Pa. (13th 
Ed.) p. 3238, the sole beneflciaries, and where they bring suit in their 
individual names withln the statutory period, and they are appointod ad- 
miiiistrators of the deceased, they may be substituted as parties plaintitf 
in their représentative capaclty after the ruuning of limitations, since 
tlie substitution does not change the cause of action. 

[Ed. Note. — For other cases, see limitation of Actions, Cent. Dig. | 
542; Dec. Dig. § 125.*] 

At L,aw. Action by Isaac P. Bixler and wife against the Pennsyl- 
vania Railroad Company. Motion to abate denied. 

William M. Hain. Wm. H. Middleton, and Samuel H. Orwig, ail 
of Harrisburg, Pa., for plaintiiïs. 

Charles H. Bergner and Lyman D. Gilbert, both of Harrisburg, Pa., 
for défendant. 

WITMER, District Judge. Suit vvas brought by the plaintiiïs, Isaac 
P. Bixler and Hermina E. Bixler, his wife, against die défendant, llie 
Pennsylvania Railroad Company, under the act of Congress of April 
22, 1908 (35 Stat. 65, c. 149 [U. S. Comp. St. Stipp. 1911, p. 1322J), 
and suppléments, generally known as the "Employer's Liability Act." 
to recover for the death of plaintiiïs' son, who at the time of the ac- 
cident, resulting in liis death, was in the employ of the défendant, en- 
gaged, as alleged, in Interstate traffic. The accident occurred July 17. 
1910, on defendant's road near Marietta, Fa., when the engine, in which 
plaintiiïs' deceased was riding, while rounding a sharp curve and run- 
ning at a high speed, was derailed; killing the employé instantly. 

This action was instituted June 12, 1912. Plaintiiïs' statement hav- 
ing been filed, October 31, 1912, défendant entered an appearance and 
pleaded the gênerai issue, "not guilty." The case came on for trial 
December 10, 1912, and after jury was sworn the défendant moved to 
abate the plaintiiïs' action for the following reasons : (1) That by the 
record it appeared that the employé, alleged to hâve been killed, died 
July 17, 1910, and the présent action was instituted June 12, 1912, by, 
for, and on behalf of the father and mother of said décèdent, and not 
by the personal représentatives of the deceased; that no action, for tlie 
death of such employé, bas, within two years from the day the cause of 
action accrued, been instituted by the personal représentatives, as re- 
quired by the act of Congress known as the "Employer's Liability Act." 
(2) That by the records in the court of common pleas of Dauphin coun- 
ty there appears to haA'e been entered, in an action between the same 
parties and for the same cause of action a judgment against the plain- 
tiffs — a compulsory nonsuit. Whereupon the plaintiiïs replied deny- 

"For other cases see same topic & § numbek in Dec, & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ing the defeiidant's right to abate, offering to amend by substituting 
the Personal représentatives, Isaac P. Bixler and Hermina E. Bixler, 
administrators of Samuel E. Bixler, deceased. The défendant opposed 
the proposed amendment, and the questions raised were fuUy argued. 

[1,2] While the plea of the pendency of a prior suit in another 
jurisdiction has in some courts been allowed, it was decided in Stanton 
et al. V. Embry, Adm'r, 93 U. S. 548, 23 L. Ed. 983, that such prior 
suit in a state court is not a bar to a suit in a Circuit Court of the 
United States; nor is the action barred by the entry of a compulsory 
nonsuit. A judgment of nonsuit is not a judgment on the merits, and 
therefore it is no bar to another suit upon the same cause of action. 
23 Cyc. pp. 1136, 1137. It does not détermine the rights of the par- 
ties, and is no bar to a new action. Homer v. Brown, 16 How. 354, 
14 L. Ed. 970. "A new trial, upon which nothing was determined, 
cannot support a plea of res adjudicata, or hâve any weight as évidence 
at another trial." Manhattan Life Insurance Co. v. Broughton, 109 
U. S. 125, 3 Sup. Ct. 100, 27 L. Ed. 878. 

[3] The act, removing the common-law obstacles, under which the 
plaintiiïs seek to recover, in part, reads as folio ws : 

Sec. 1. "That every coiumon carrier by railroad while engagiug," etc., "shall 
be llable in damages to any person suffering injury while he is employed by 
such carrier in such commerce, or, in case of the death of such employé, to 
hla or her Personal représentative, for the beneflt of the survivlng wldow or 
husband and ehildren of such employé; and, if none, then of the next of kin 
dépendent upon such employé, for such injury or death resulting In whole or 
in part from the négligence of any of the ofHcers, agents, or employés of such 
eommon carrier," etc. 

Sec. 6. "That no action shall be maintalned under this act unless comœene- 
ed wlthin two years from the day the cause of action accrued." 

Some argument was indulged regarding the exact time when the 
cause of action accrued, whether when the employé was injured and 
died, or when proper parties appeared who were compétent and em- 
powered to bring suit. That the cause of action accrued when the em- 
ployé died from the injuries suffered in the employer's service is not 
iii doubt. The cause of action for damages for the death of the em- 
ployé, Bixler, was perfected and immediately accrued when he was 
killed. Dodge v. Town of North Hudson (C. C.) 188 Fed. 492. Hence 
a cause of action, if otherwise perfect. existed for such death when 
suit was instituted. The important question remaining is whether the 
action brought by the parents of the deceased in conséquence thereof 
may be maintained or amended. 

[4] In the event of death of an employé, the cause of action shall 
inuré "to his or her personal représentatives, for the benefit of the sur- 
viving widow, or husband. ehildren of said employé, and, if none, then 
for the said employé's parents," etc. In the case bef ore us the recov- 
ery, if any, is for the benefit of the parents of the deceased employé, 
thou^h the action is to be prosecuted by his executor or administrator. 
The latter hâve no interest whatever in the recovery, and appear only 
as nominal parties in the action. The important matter is the award 
of damages. It is not an action for a fixed penalty for a wrong donc, 
but an action for the recovery of the amount of damages the benefi- 
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ciaries hâve sustained by reason of the deatli; and siiice the object of 
the recovery will be the same, the parents being as well the sole bene- 
ficiaries under the Pennsylvania statutes (Stewart's Purdon's Dig-est, 
vol. 3, pages 3238-3241), it may be enforced by the parents, regardless 
o£ the entitlement of the action. Dodge v. Town of North Hudson, 
supra; Missouri, K. & T. Ry. Co. v. Wulf, 192 Fed. 919, 113 C. C. A. 
655 ; St. Louis & S. F. R. Co. v. Herr, 193 Bed. 950, 113 C. C. A. 578; 
Van Doren v. Pennsvlvania R. Co., 93 Fed. 266, 35 C. C. A. 282; 
Stewart v. Baltimore & Ohio Railroad Co., 168 U, S. 445-449, 18 Sup. 
Ct. 105, 42 ly. Ed. 537. In the former case, regarding provisions sim- 
ilar to thèse under considération, Judge Ray made use of the foUowing 
excerpt as illustrative of the principle: 

"ïhi.s statute Is a remédiai one, eimcted for the puri)ose of eoinpellin,ç tliose 
wUo negligently cause tlie deatli of persous to compensate the survivlug 
husband, widovv, or iiext of kin of the person so killed, and, llke ail sucli 
statutes, should be so coustrued as to glve, iustead of withlioldluç;. the reinedy 
intended to be provided. Lamphear v. Buckiugham, 3"5 Conn. 237; Haggerty 
V. Central K. Co., 31 N. J. Law, 349. ïhe important portion of the section la 
tliat vvhich gives a right of action, and not that part which i)rovides who may 
enforce it. The latter is an incidental provision." Lang v. Houston, etc., K. 
Co., T5 Hun, 151, 27 N. Y. Supp. 90, afflrnied 144 N. Y. 717, 39 N. E. 858. 

In the Stewart Case, supra, the statute giving the right of action, or, 
more properly speaking, removing the common-law obstacle to recov- 
ery, the action being to recover for the tort or négligence, required the 
action to be brought in the name of the state of Maryland ; but it was 
brought in the District of Columbia in the name of the personal rep- 
résentative, and this was sustained by the Suprême Court, saying : 

"The two statutes differ as to the party In whose name the suit is brought. 
In Maryland, the party is the state; in this District, the personal représen- 
tative of the deeeased. But neither the state in the one case nor the personal 
^ep^esentati^■e in the otlier lias any pecuniary interest in the recovery. Eat'h 
Is simply nominal plaintifE. While in the District the nominal plaiutifC Is the 
Personal représentative of the deeeased, the damages recovered do not beconie 
part of the assets of the estate, or llable for the debt of the deeeased, but 
are distributed among certain of his heirs. By neither statute is there any 
thought of increaslng the volume of the deceased's estate, but in each it Is 
the'award to certain prescribed heirs of the damages resultlng to them for 
the taking away of their relative. * * * In an action for tort, like this 
one, it is évident that the real party in interest is not the nominal plalntiff, 
but the party for whose beneflt the recovery is sought ; and the courts of 
either jurisdlctlon will see that the damages awarded pass to such party." 

In the case of Van Doren v. Pennsylvania R. R. Co., decided in this 
circuit, the court, in expressing doubt as to the necessity of an amend- 
ment, where suit was brought in the name of the widow, administratrix 
of the deeeased, she being the sole beneficiary, changing her title to 
that of her own individual right, so as to comply with the Pennsylvania 
statute, said : 

"The proposed amendment would not, if properly allowed, hâve changed 
the cause of action or afifected In any manner the measure of proof neces- 
sary to establish the alleged tort. It would not hâve changed the issue to be 
tried, or hâve Increased or dlminlshed the amount to be recovered. It could 
not hâve operated to the préjudice of the défendants. It would merely 
hâve changed the capadty in which the suit should be prosecuted by Laura 
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h. Van Uoren from tliat of administratrlx to that of widovv of the décèdent, 
thereby conforming to the Pennsylvanla statute. It could hâve been of no 
conséquence to the défendant who should ultlmately receive the amount of 
any verdict against it, if the final judgment rendered in the action would 
bar a second suit for damages for the death of Henry Van Doren ; and that 
the judgment would bave operated as such bar \ve liave no doubt, it appear- 
ing that the distribution of the fund would not be in any manner afCected." 

The motion to abate the action is denied, withotit regard to the de- 
fendant's plea of the gênerai issue heretofore entered, and, while doubt- 
ing the necessity of amending, by substituting as parties plaintiff the 
parents of the deceased as administrators, it will be so ordered, thereby 
complying with the practice indicated by the court in the latter case. 



In re NUTTALL et al. 
(District Court, S. D. New York. Deceniber 27, 1012.) 

1. Bankruptcy (§ 391*) — Prosecution of Actions in State Courts Pending 

BANKBUPTCY PrOCEEDINGS — INJTJNCTION. 

Under Bankruptcy Act July i, 1.S98. c. 541, § 2(15), .30 Stat. 545 (U. S. 
Comp. St. 1901, p. 3420), authorlzing the bankruptcy court to niake such 
orders as may be necessary for the enforcenient of the act, and section 
lia, providing that a suit founded on a claim from which a discharge 
would be a release, and which Is pendlng against one at the tlme of the 
flling of the pétition against hlm, shall he stayed until after adjudication 
or dismissal, the bankruptcy court may restrain the further prosecution 
of actions peiiding against a bankrupt wheu the bankruptcy proceedings 
are instituted or commeneed thereafter peudiug the proceedings, provided 
the claim sued on is one for which a discharge in bankruptcy will be a 
release, and may also restrain further prosecution of pendlng actions 
interfering with a proper and speedy enforcement of the act. 

[Ed. Note. — For other cases, see Bankruptcy Cent. Dig. §§ 687-655 ; 
Dec. Dig. § 391.* 

Enjoining proceedings in state courts, see notes to Garuer v. Second 
Nat. Bank of Providence, 16 C. C. A. 90 ; Central Trust Co. of New York 
y. Grantham, 27 0. C. A. 575; Copeland v. Brunning, 63 C. C. A. 437.] 

2. Bankruptcy (§ ,391*) — Discharoe— Bffect — Claims Fotjnded on False 

Pbetenses or False Représentations. 

The bankruptcy court will, pendlng application for the discharge of a 
bankrupt, restrain the prosecution in a state court of an action against 
him, founded on a claim that the hankrupt, while insolvent. purchased 
goods on crédit with the undisclosed intention to pay tàerewlth relatives 
and with the undisclosed intention to go Into bankruptcy, but not making 
any représentations nor concealing any fact as to his flnanclal condition, 
slnce the question, whether the claim filed and proved in bankruptcy is 
based on false prêteuses or false représentations so as to be unaffected 
by a discharge In bankruptcy under Bankruptcy Act July 1, 1898, c. 541, 
§ 17 (2), 30 Stat. 550 (U. S. Comp. St. 1901, p. 3428), is doubtfui, and the 
bankrupt should hâve opportunlty to plead his discharge, if granted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655 ; 
Dec. Dig. § 391.*] 

3. Bankrxjptcy (§ 421*) — Claims Provable — Effect. 

Where a claim Is founded on an open account or on contract, express 
or implied, and may be proved under Bankruptcy Act July 1, 1898, c. 
541, § 63a, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3447), if the creditor 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, 6 Rep'r Index» 
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waives any tort and flles Ms clalm, the clalm Is provable and ba nod Iiy 
a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 772-774, 
779-786; Dec. Dig. § 421.*] 

4. Banketjptcy (§ 435*) — Discharqe — Availability as a Défense. 

A baiikrupt may not plead a discharge as a défense until it is granted, 
and a discharge is not avallable uuless pleaded. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 824-839; 
Dec. Dig. § 435.*] 

5. Feaud (I 1*) — Définition. 

A légal "fraud" can be oomniitted only by fraudulent représentations 
of fact, or by such conduct or artifice for a fraudulent purpose as Avill 
throw one ofi' bis guard and cause hiiu to omit inqulry or exauiination 
which he would otherwise make. 

[Ed. ^'ote.— Por other cases, see Fraud, Cent. Dig. §§ 1-7 ; Dec. Dig. § 1.* 
For other définitions, see Words and Phrases, vol. 3, pp. 2043-29.54; 
vol. S, p. 7666.] 

In the matter of the bankruptcy of John A. Nuttall and another, in- 
dividually and as copartners of the firms of the Empire Knitting Mills 
and John A. Nuttall & Company, bankrupts. Application on order to 
show cause for an order restraining Léonard Paulson and others from 
prosecuting an action in the Suprême Court of the state of New York 
against the bankrupts. Grantecl. 

Thomas S. Fagan, of Troy, N. Y., for the motion. 
J. S. Carter, of Cohoes, N. Y., opposed. 

RAY, District Judge. The défendants in an action in the Suprême 
Court of the state of New York, John A. Nuttall and Ivillian M. Her- 
rick, were âuly adjudicated bankrupts on the 8th day of January, 1912, 
individtially and as copartners of the firms of Empire Knitting Mills 
and John A. Nuttall & Co. They hâve applied for a discharge in 
bankruptcy, and such application, spécifications of objection having 
been filed thereto, is now pending undetermined. Long delay in such 
proceedings is unnecessary. The daim of the plaintiffs in said ac- 
tion, Léonard Paulson, Cortland Linkroum, and James Hooker, 
amounting to $998.95, was duly sched'uled, and a dischai-ge therefrom 
prayed, and the said plaintiffs hâve proved their said claim in said 
bankruptcy proceedings, still pending, and same was allowed. 
Shortly after the pétition was filedi, said claimants, Paulson, Link- 
roum, and Hooker commenced an action in the Suprême Court of the 
state of New York on the same indebtedness so scheduled and later 
proved and allowed. The défendants allège and claim that the said debt 
and demand is of such a character and nature that a discharge in bank- 
ruptcy will be a full release to them therefrom. The said plaintiffs 
contend, however, that the claim or cause of action sued upon is a 
liability for obtaining property by false prêteuses or false représenta- 
tions, and that the complaint so shows on its face, and that there can 
be no recovery at ail unless such a cause of action is made out on the 
trial. The plaintiffs claim that under section 17 (2) a discharge in bank- 
ruptcy will not be a release. Ail this the défendants deny. The claim 

'For other cases see same topic & § kumbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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proved was in contract and contained no charge of obtaining property 
by false pretenses or false représentations. This proof of daim bas 
not been withdrawn. 

[1] It is settled law that the bankruptcy court may restrain the fur- 
ther prosecution of ail actions pending against the bankrupt when the 
bankruptcy proceeding is instituted or commenced thereafter during 
the pendency of such bankruptcy proceedings, provided the claim or 
demand sued upon is one from which a discharge in bankruptcy will 
be a release. Section 1 la, Bankruptcy Act, relating particularly to suits 
begun before bankruptcy proceedings are instituted, and section 2 (15), 
which specifically authorizes the bankruptcy court to "make such or- 
ders * * * in addition to those specifically provided for as may 
be necessary for the enforcement of the provisions of this act." In 
the latter class of cases it is not essential that the suit be founded on 
a claim of such a nature that the judgment or debt represented there- 
by will be released by the discharge. If the prosecution of the suit to 
judgment and the enforcement of the judgment during the pendency 
of the bankruptcy proceedings will interfère with the proper and 
speedy enforcement of the provisions of the act or tend to embarrass 
the court, its prosecution may be enjoined. Collier on Bankruptcy 
(9th Ed.) 262, 263 ; In re Basch (D. C.) 3 Am. Bankr. Rep. 235, 97 
Fed. 761 ; In re Gutman & Weak (D. C.) 114 Fed. 1009, 8 Am. Bankr. 
Rep. 252. 

[2] But it has been decided that the claim sued upon must be clearly 
dischargeable or a stay should be granted. In re Sullivan, 2 Am. Bankr. 
Rep. 30. In Collier on Bankruptcy (9th Ed.) 266, it is said : 

"The stay should usually be granted if the bankrupt is threatened wlth 
arrest or will b€ needlessly harassed." 

In this case, at bar, it is not at ail clear that the complaint states a 
cause of action for obtaining property by false pretenses or false rep- 
résentations within the meaning of the act, The sum and substance 
of the complaint is : 

(1) That défendants prior to December 27, 1911, had purchased 
goods of plaintiffs, and, so far as appears, paid for them, and had not 
dlisclosed any financial embarrassment or insolvency. 

(2) That on or about December 27, 1911, the défendants by letter 
requested plaintifïs to quote their best priées for 50,000 pounds of 
white cotton yarn, deliveries to commence at once, 5,000 pounds 
weekly, and that December 30, 1911, plaintiffs visited the défendants 
at their mill, and, on information and belief, that for the purpose of 
inducing plaintiffs to deliver said yarn the défendants then and there 
made to plaintiffs the false and fraudulent représentations and state- 
ments in substance following: 

"We will pay you 20% cents a pound for 20,000 pounds of 30s white cotton 
yarn to be shipped at once, and we will pay you 20% cents a pound for 30,000 
pounds of such yarn to be shipped, 5,000 pounds a week commencing Febru- 
ary, 1912." 

Thèse are mère promises to pay for goods which they seek to pur- 
chase. Thèse are ail of the false représentations alleged to hâve been 
actually made. 



560 201 FEDEEAL EEPOETEK 

(3) That plaintiffs refused this offer, but offered to sell same at 21 
cents a pound, and that thereupon the défendants agreed to purchase 
20,000 pounds at 21 cents per pound, shipment made at once, and 
30,000 pounds at same price per pound, shipments in parcels of 5,000 
pounds each commencing February, 1912. 

(4) On information and beUef that the cfefendants then contemplated 
filing a pétition in bankruptcy, and the ordering of such goods and the 
agreement to pay for same was in furtherance of a deceptive and 
fraudulent scheme on the part of the défendants to induce plaintiffs 
to ship a part or ail of said first lot of 20,000 pounds before filing their 
pétition in bankruptcy and to enable them to transfer the warehouse 
receipts for same to certain relatives. 

(5) That, relying on the supposed good faith and honesty of the dé- 
fendants in ordering and agreeing to pay for such goods, same were 
shipped and delivered in part on the 2d and 3d days of January, 1912. 

(6) That on the delivery of such goods the défendants placed same 
in warehouse and procured warehouse receipts for same and executed 
transfers of same, but retained same until after their bankruptcy. 

(7) That on learning of défendants' insolvency the plaintiiïs de- 
manded such goods but same were not returned. 

(8) On information and belief that défendants knew, or should hâve 
known, of their insolvency when they ordered the yarn and that they 
could not pay for same. 

(9) That défendants were not in need of the yarn when ordered 

(10) On information and belief that défendants had been conduct- 
ing business at a loss for three years, and knew, or should bave known, 
they were insoîvent when they ordered the goods. 

(11) That the défendants' purpose was to get such property and use 
same in the manner stated to protect their relatives on alleged antécé- 
dent debts. There is no allégation that défendants made any repré- 
sentation or statement whatever in connection with the purchase of 
such yarn, except that they promised to pay for same, and the sub- 
stance is that the défendants knew, or ought to hâve knozvn, of their 
inability to pay and then intended to go into bankruptcy and not pay. 

The complaint allèges that the plaintiffs bave not filed and proved 
their claim; but the moving papers allège that svich claim bas been 
filed and proved, and this was conceded on the argument. 

There is a différence between mère fraud and false pretenses and 
false représentations. The complaint, in substance, states that de- 
fendants intending to get property from plaintiffs with which to pay 
certain relatives, and intending to go into bankruptcy, when it ought 
to bave known they were insoîvent, offered to purchase goods and 
pay for them. It is not alleged that plaintiffs made any inquiries as 
to défendants' financial condition, or that défendants made any rep- 
résentations or concealed any fact on inquiry made, express or im- 
plied. There was no relation of trust or confidence. There is no 
allégation of conduct calculated to mislead or prevent inquiry. 

[5] In Dambmann v. Schulting, 75 N. Y. 55, and again in 85 N. 
Y. 622, where the case came again before the court, it was held that 
a party can commit a légal fraud in a business transaction with an- 
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other, only by fraudulent misrepresentations of fact, or by such con- 
duct or artifice for a fraudulent purpose as will mislead the other 
party, or throw him ofï his guard and cause him to omit inquiry or 
examination which he would othervvise make, and that, when there is 
no such relation of trust or confidence betvveen the parties as imposes 
upon one an obligation to give full information to the other, the lat- 
ter cannot proceed blindly, omitting ail inquiry and examination, and 
then complain that the other did not volunteer to give the informa- 
tion he had. This case was examined, quoted, approved, and fol- 
lowed in the Suprême Court of the United States. Cleaveland v. Rich- 
ardson, 132 U. S. 318, 329, 330, 10 Sup. Ct. 100, 33 L. Ed. 384. In 
that case the Suprême Court also cited and approved Graham v. 
Meyer, 99 N. Y. 611, 1 N. E. 143, where it was held that a com- 
promise made by a debtor with his creditor cannot be assailed on the 
ground that the debtor omitted to disclose his financial condition, and 
that '"when he is not questioned in regard thereto and does nothing 
to mislead, he is not bound to make any such disclosure." When a 
person purchases property, there is always a promise to pay there- 
for, express or implied, and if this promise is not fulfîlled we may 
infer and even find that the party did not intend to keep it. This is 
especially true when the promisor has no property or means of pay- 
ment at the time, only expectations. But in the absence of some un- 
true express voluntary statement made to secure the property as to 
ability to pay, or of some untrue statement as to such ability made 
in answer to inquiries, can it be said that the mère offer to purchase 
and pay an agreed price named, accompanied by an intent not to 
pay, is obtaining property by "false prêteuses or false représenta- 
tions"? When the Bankruptcy Act was enacted, to be excepted from 
the opération of the discharge, a liability for obtaining property by 
false pretenses or false représentations had to be reduced to judgment. 
The main reason for this provision in that form is well stated by 
Werner, J., in Tindle v. Birkett, 183 N. Y. at page 271, 76 N. E. 25, 
quoting the Suprême Court. The section has since been amended so 
that iiabilities for obtaining property by false pretenses or false rep- 
résentations are not affected by the discharge. This fact, if it be a 
fact, can be shown as well in the bankruptcy court when the claim 
is proved as in the state court so far as preventing the opération of 
a discharge therein is concerned. 

[3] But the point to which attention is invited is that stated by 
Judge Werner in the Tindle Case, which was affirmed by the Suprême 
Court of the United States, 205 U. S. 183, 27 Sup. Ct. 493, 51 L. 
Ed. 762, and where it was held : 

"Wlx-ie a claira Is founded upon an open acconnt, or upon coutract express 
or implied, and ean be proved under section fSa of tlie Banlu'uptcy Act, if 
the elainiant desires to waive the tort and take lils place with the other cred- 
itors, the claini is one provable under the Act and barred by the discharge." 

In the language referred to he says, quoting the Suprême Court: 

"If a creditor has a daim against a debtor for goods sold, which would 
ordinarily be covered by a discharge in bankruptcy, he is strongly tempted 
to allège, and if possible to prove, that the goods were purchased under a 
201 F.— 36 
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)iiisrepresentation of ihe assets àf the huj/cr, and tJius to make out a elaim 
for fraud wbich would not be discharged in banliruptcy." 

I doubt if our courts will ever hold that the purchase of goods at 
an agreed price, accompanied by an intent on the part of the purchaser 
not to pay for them, in the absence of any représentation whatever 
as to the ability of the purchaser to pay, or any représentation of a 
fact tending to induce a sale and secure a deHvery of the property, 
and in the absence of any acts or conduct tending to avoid or pre- 
vent inquiry as to financial condition, créâtes a liabihty for obtaining 
property by false prêteuses or false représentations. Such a holding 
will be a far advance on the doctrines enunciated in Dambmann v. 
Schulting, Graham v. Meyer, and Cleaveland v. Richardson, supra. 
In Atlanta Skirt Co. v. Jacobs, 8 Ga. App. 299, 68 S. E. 1077, 25 
Am. Bankr. Rep. 895, the court did hold that: 

"A false représentation niay consist in tlie pureliaslng of goods witli no 
présent piirpose of payiiig for tliem and in contemplation of a fraudulent 
insolvency. To bny goods witbout a présent intention to pay Is a false repré- 
sentation of one's intention. Therefore to bny goods without a présent inten- 
tion to pay will avoid a discliarge." 

This I am not prepared to sanction. Is it a false prêteuse or rep- 
résentation not to disclose one's intent not to pay? It may be that 
the défendants vvere guilty of fraud (Ames v. Moir, 138 U. S. 306, 
312, U Sup. Ct. 311, 34 L. Ed. 951); but a debt created by the 
fraud of a person thereafter adjudged a bankrupt is dischargeable, 
unless same was created by his fraud "while acting as an officer or 
in any fîduciary capacity" (Crawford v. Burke, 195 U. S. 176, 25 
Sup. Ct. 9, 49 h. Ed. 147; Tindle v. Birkett, 205 U. S. 183, 27 Sup. 
Ct. 493, 51 L. Ed. 762). Of course, this does not apply to the "fraud" 
involved in "obtaining property by false prêteuses or false représenta- 
tions." 

The language of the Bankruptcy Act of March 2, 1867, c. 176, § 
33, 14 Stat. 533, as to debts or liabilities excluded from the opéra- 
tion of a discharge, was différent. That section provided : 

"No debt created by the fraud or enibezzlement of the bankrupt, or by his 
défalcation as a ]iublic ofïlcer, ou while acting in any flduciary character, 
shall be discharged by proceediugs in bankruptcy ; but the debt may be 
l>roved and the dividend thereon slrall be a pa.\'n)eut ou account of such debt." 

Under that act any debt created by actual fraud, as distinguished 
from implied fraud, was not discharged. By référence to section 63a, 
"Debts which may be proved," we find: 

"Debts of the haukrupt may be proved and allowed agalnst his estate 
which are: * * * 1^4) Fouuded upon an open account, or upon a contract 
express or imijlied." 

It cannot be doubted that this debt of thèse plaintiffs was fouuded 
on a contract, and may it be proved as such without référence to 
any alleged false prêteuses or représentations, allowed and a dividend 
dedared, and at the same time proseCuted in the state court as a lia- 
bility "for obtaining, property by false pretenses or false représenta- 
tions"? If so, of what force is the décision of the Suprême Court in 
Tindle v. Birkett, 205 U. S. 183, 27 Sup. Ct. 493, 51 E. Ed. 762, 
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above quoted ? Or is it to be the law that the liability may be proved 
in the bankruptcy court as a debt founded upon a contract under sec- 
tion 63a (no référence to any fraudulent pretenses or représentations), 
and again in the Suprême Court of the state as a Uability for obtain- 
ing property by false pretenses or false représentations, so as to then 
establish it as a debt net affected by the discharge? If so, Tindle v. 
Birkett, supra, is of little force. But I am not called) upon to finally 
décide thèse questions. It is not clear, but, on the other hand, ex- 
tremely doubtful, that the claim set out in the complaint of thèse 
plaintiffs in the state court is one from which a discharge will not 
be a release, and hence the motion should be granted. 

[4] The défendants cannot plead their discharge until it is granted, 
and, should I allow this action to go to judgment before the question 
of their discharge is finally determined, they would be deprived of a 
valid défense should such discharge be finally granted; at least they 
would be deprived of the opportunity to présent it. In Collier on 
Bankruptcy (9th Ed.) 391, it is said: 

"As the law now stands, the frauds which will bar discharge are those 
connected with the obtalning of i^roperty by false pretenses or false repré- 
sentations." 

See Mackel v. Rochester (EK C.) 14 Am. Bankr. Rep. 429, 135 Fed. 
904; Bullis v. O'Beirne, 195 U. S. 606, 619, 620, 25 Sup. Ct. 118, 
49 L. Ed. 340. 

And at page 404, Collier says : 

"A discharge being only available in bar, it must be regularly pleaded." 

And at page 364, the same author says : 

"The better praetice is to procure a stay of ail pending suits, and to stay 
those which may be brought while the i)roceeding is pending, and then wheu 
the discharge is granted to plead it." 

The plaintiffs hère will suffer nothing by a stay. When the ques- 
tion of discharge is determined, the action can proceed, and the state 
court, in the first instance, will détermine whether it is a bar to the 
action. 

Motion granted. 
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(District Court, D. Massachusetts. July 29, 1912.) 

No. 269. 

1. WiTNESSES (§ 269*) — Cnoss-ExAMiNATioN — Equity Suits in Fédérât, 
Courts. 

The rule announced in Blease v. Garllngton, 92 XI. S. 1, 23 L. Ed. 521, 
requiring ail testimony ottered in an equity suit to be recelved and re- 
corded, regardless of objection to its couipetency, relevaiicy, or materi- 
ality, does not enlarge the limlts of cross-examination as recognized iu 
the fédéral courts, which restrict it to matters diselosed on the direct 
examina tien. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig, §§ 949-954; 
Dec. Dig. § 269.*] 

*For other cases see same topic & § nuubub in Dec. & Am. Digs. 1907 to date, & Rep'r iBdeze» 
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2. WiTNESSES (§ 2C9*) — Oross-Examination — Equity Suits in Fédéral 
Courts. 

A pétition to requlre a witness in an iufringeraent suit to answer cer- 
tain questions ou cross-examination considered, and granted in part. 

[Ed. Note.— I''oi- other cases, see Witnesses, Cent. Dlg. §§ 949-954; 
Dec. Dig. § 209.*] 

In Equity. Suit by Samuel D. Young, trustée, against the Welch 
Manufacturing Company. On defendant's motion for an order to 
compel witness under examination to answer certain questions. 
Granted in part. 

See, also, 201 Fed. 519. 

Nathan Heard, of Boston, Mass., for complainant. 
Fred L. Chappell, of Kalamazoo, Mich., for défendant. 

DODGE, Circuit Judge. Tlie bill in this case allèges infringement 
by the défendant of United States letters patent No. 987,183, which 
the plaintiff claims to hold by assignment froni the patentée, and asks 
for an injunction and an accounting. An answer and replication hav- 
ing been filed, the plaintiff's testimony is being taken before a spécial 
examiner under an order of this court entered June 15, 1912, pur- 
suant to the sixty-seventh equity rule. 

The présent motion is macle on the defendant's behalf. It asks that 
Oscar L. Smith, a witness produced on behalf of the complainant in 
rebuttal, be required to answer certain questions put to him in cross- 
examination. It sets fortli extracts from the record, certified by the 
examiner, containing the questions to which the motion relates, with 
the objections noted thereto by counsel, and the answers made by 
the witness, so far as any answers bave been made. The entire record 
before the examiner, also certified by him, bas also been submitted. 

[1] For the gênerai rule applying under such circumstances, which 
has been declared and applied in not a few reported cases, référence 
may be made to Dowagiac, etc., Co. v. Lochren, 143 Fed. 211, 74 C. 
C. A. 341, 6 Ann. Cas. 573 ; Nelson v. U. S., 201 U. S. 92, 26 Sup. 
Ct. 358, 50 L. Ed. 673. Ail are, of course, based upon Blease v. Garl- 
ington, 92 U. S. 1, 23 L. Ed. 521. The rule is that ail évidence offered 
is to be taken and recorded, including that held to be incompétent or 
immaterial, in order that the appellate court, should the case ultimately 
corne before it, may pass upon its competency or materiality, render 
a final decree, and thus conclude the litigation, without remanding the 
case in order to procure évidence held to bave been wrongfully ex- 
cluded. From this gênerai rule — 

"the évidence of a privileged witness, évidence plainly prlvileged, and évi- 
dence wliicti clearly and affirmatively appears to be so Incompétent, irrele- 
vant, or immaterial that it would be an abuse of the proeess or power of 
the court to compel its production or to permit its introduction, are ex- 
cepted." Missouri, etc., Co. v. Hamiltou, 105 Fed. 283, 91 C. C. A. 251 ; First 
Nat. Bank v. Abbott, 165 Fed. 852, 855, 91 C. C. A. 538. 

The above applies when the competency, relevancy, or materiality 
of the testimony sought to be elicited is in question. But I agrée 

•For other cases see same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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with the learned judge for the New Jersey district in believing that 
it is not to be regarded as enlarging the limits upon cross-examination 
recognized in the fédéral courts, and should not be so applied as to 
permit such a resuit. ,See ,-lîolian Co. v. Standard, etc., Co. (C. C.) 
176 Fed. 811 ; Ferry-Hallock Co. v. Orange, etc., Co. (C. C.) 185 Fed. 
816. In the first of thèse cases it was said that "in Blease v. Garling- 
ton no judicial considération was given as to the proper scope of 
cross-examination" (176 Fed. 814); and in both cases the court re- 
fused to compel answers, because the attempted cross-examination 
was not confined to the matters disclosed on direct examination. 
When, as in the présent case, the direct examination is in rebuttal, 
there is the more reason for conflning cross-examination within the 
limits referred to. ]\Ioreover, in view of the fact that an order to 
answer must be enforced, if at ail, by contempt proceedings against 
the witness, it is clear that the court cannot be expected to order any 
(luestion to be answered which is ambiguous in form, or whose terms 
do not afford reasonable opportunity for a definite and intelligent 
answer. And, lastly, I do not understand that, because the examina- 
tion is under the sixty-seventh equity rule (29 Sup. Ct. xxxiii), the 
court bas lost any of that discretionary power to restrict cross-exam- 
ination which it possesses under circumstances not infrequently aris- 
ing- 

[2] Proceeding to consider the différent questions to the witness 
which are specified in the pétition, it appears that the witness said, 
in answer to Cross-Int. 264, that he did not understand the question 
clearly enough to give an intelligent answer. Nothing which appears 
in the pétition enables me to say that this reply was not made in 
entire good faith, nor does any attempt appear to hâve been made 
to render the question more intelligible to the witness. 

In reply to Cross-Int. 271, the witness said that the question was 
decidedly technical, involved matters pertaining to différences in pat- 
ents, that he was not qualified to testify upon such matters, and could 
not answer such a question. I find no sufficient ground for believing 
that this answer was not given in good faith, nor can I find that the 
witness was in fact qualified to give testimony which he said he was 
not qualified to give. 

Cross-Int. 366, after an introductory statement by counsel, with 
which it seems to me to hâve been unnecessary to incumber the rec- 
ord, concludes by asking the witness to give a condensed statement, 
or, if he could not do this, an elaborate statement, "of what you think 
your invention really is." The exact scope of the patent is a ques- 
tion in the case to be determined by the court. What the inventor 
may think its scope is, is, of course, plainly immaterial upon the ques- 
tion of its scope. It does not appear that the witness assumed to be 
an expert or was testifying in that capacity. But he is the inventor 
and the original patentée. He had undertaken in his direct examina- 
tion in rebuttal (Int. 22) to give "a brief history of what led up to" 
his invention, and to state how that invention was brought about. 
His own notion, therefore, of what his invention really is, may, if 



566 201 FEDERAL REPORTER 

disclosed, hâve some bearing upon the weight to be given to some of 
his statements made in the course of his "brief history." At least, it 
is impossible to say now that it cannot possibly hâve any such bear- 
ing. I think, therefore, that he should make the best answer he can. 
There bas been no outright refusai to answer. He bas only stated 
that he did not feel compétent to answer. I do not think any order 
of court is called for at présent. 

Cross-Ints. 476, 477, and 478 may be considered together. The 
witness was asked (Cross-Int. 478), "Did you make such a statement 
to Rogers, Peet & Co. ?" What is meant by "such a statement" ap- 
pears from Cross-Int. 476, asking the witness if lie had not thereto- 
fore "stated quite elaborately and at length your views as to what 
you had invented to Rogers, Peet & Co., when you were threatening 
them with suit and attempting to dissuade them from purchasing 
wardrobe cases manufactured by the défendant herein." The witness 
said, in answer to Cross-Int. 476, that the discussions with Rogers, 
Peet & Co. related to the proposed installation or sale of wardrobes 
to be made in accordance with a design not like the defendant's struc- 
ture, that the discussions were since this suit was brought, and that 
the notice to them was largely conditioned upon the resuit of this 
suit, in connection with a pending interférence suit. This seems to 
admit that there were discussions with the firm referred to. The in- 
quiry whether in those discussions the witness had stated his views as 
to what he had invented, or not, is a preliminary question only, and 
does not seem to raise distinctly the question whether the witness 
could be called upon to repeat the statements then made, if any, re- 
garding his views of his invention. I find nothing, however, in the 
witness' direct examination, which seems to me to give cross-examin- 
ing counsel a right to call upon him to repeat the statements to Rog- 
ers, Peet & Co., if made. Cross-Int. 478 also asks whether or not 
statements made to them were not accompanied with a statement from 
the witness' counsel or patent attorney. This inquiry seems to me 
even less' justified. I must, therefore, décline to order the witness to 
answer this question. 

Cross-Ints. 479 and 480 ask the witness to say whether he did 
not send certain original letters, papers purporting to be copies 
of them being shown him, to Rogers, Peet & Co. and others. This 
is asking him, not only whether he sent letters to the persons 
named, but also to say, without the originals before him, whether 
or not the papers shown him were copies. The inquiry whether 
he had sent such letters or not seems to me not opened by any- 
thing in the direct examination, and I must décline to order the 
witness to answer. It may be added that they hâve not been iden- 
tified by the examiner, and, strictly speaking, form no part of the 
record. 

Cross-Ints. 808-810: In Cross-Int. 807 the witness had been 
asked whether certain features in Fig. 3 of the patent in suit did 
not constitute what might be called, within the limits of its ac- 
tion, a "self-righting rack construction." Objection was noted, but 
the witness did not refuse to answer. He said it did not. Asked 
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to explain wliy not (Cross-Int. 808), lie declined to do so, because 
the expression above quoted was "probably quoted from another 
invention which he controUed, and which is now involved in an 
interférence in the Patent Office" ; also because the question was 
calculated to get information on that subject. Cross-Ints. 809 and 
810 pursue the same topic. It is conceded that the three questions 
involve an application for a patent by the witness upon which in- 
terférence proceedings are pending, and it is contended that sec- 
tion 4908, Rev. Stats., excuses the witness from answering. Hav- 
ing stated, without objection, that what was called to his atten- 
tion in the patent in suit did not constitute a "self-righting mech- 
anism," I think he should answer thèse questions so far as to 
■ explain why not. I do not think he is called upon to answer re- 
garding what is involved in the interférence, further than neces- 
sarj' for such explanation. 

Cross-Ints. 876-879: 876 and 877 are the only questions which 
the witness declined to answer. 876 would require him to con- 
strue a paper ofïered in évidence by the défendant, during his 
cross-examination, and which the défendant asked to hâve marked 
as an exhibit, against the plaintiff's objection. The record fails to 
show that it has been properly made évidence in the case, or that 
the witness has given any such testimony about it as made this 
request proper in cross-examination. 877 is argumentative merely, 
and it assumes the witness to hâve stated, about the paper referred 
to, what the record does not show him to hâve stated. I must dé- 
cline to make any order regarding thèse questions. 

Cross-Int. 888 is in renewal of the inquiry made in Cross-Ints. 
479 and 480, which I hâve declined above to order the witness to 
answer. 

Cross-Int. 902 again questions the witness regarding his pending 
patent application referred to above in Cross-Ints. 808-810. I am 
unable to believe that I am justified in compelling an answer. 

Cross-Int. 903 is merely preliminary. Whether what it may lead 
to is objectionable, or not, cannot be known at this stage. The 
witness should answer this question. 

Cross-Ints. 904-906: 904 asks the witness if he had not "as- 
serted" what foUows in the question. When or where asserted, or 
to whom, is not stated. Without thèse spécifications, I do not 
understand that a witness can properly be asked in cross-examina- 
tion whether he has not made statements claimed to be at variance 
with his direct testimony. 905 and 906 are based on the assump- 
tion that he has made the "assertions" or statements recited in 
904. I cannot order him to answer thèse questions. 

Cross-Int. 945 : The witness answered this by saying that he did 
not feel com]3etent to point out the matter called for, if any, in the 
original spécification and claim. Being unable to say that this an- 
swer was untrue, or not, in good faith, I cannot undertake to com- 
pel further answer. 

Cross-Ints. 951-954: The only refusai to answer consists in the 
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statement, made in reply to 952, that the question called for ex- 
pert knowledge and interprétation, whicli tiie witness was not qual- 
ified to give. My ruling must be the sanie as in regard to 945. 

Cross-Ints. 958, 969, 970: There has been no express refusai to 
answer thèse questions. Tliat the witness did not go so far as he 
could reasonably be expected to go in answering thein is not clear 
to me, and I am unable to believe that any order to him to go 
further would be justified. 

Cross-Int. 973 : The witness did not refuse to answer, but asked 
that the question be made more definite. The cross-examiner in- 
sisted that his question was clear and required an answer. In 
Cross-Int. 972, immediately preceding, the witness had been asked : 

"If you eau find the précise language in the original, I wish you wonlil point 
it out. ] believe you liave already endeavored to point out the subst:inee." 

To this he had answered that he found the phraseology différent 
in some respects, but the substance appeared to be the same in 
both paragraphs. In view of this, it seems to me reasonably clear 
that by "anything like," in Cross-Int. 973, similarity in substance, 
and not in phraseology, was intended. But if the witness had al- 
ready endeavored to "point out the substance," the question, so 
understood, is a mère renewal of the same inquiry. Conceding, 
what seems to me at best doubtful, that the line of inquiry at- 
tempted in this question was justified by anj-thing in the direct 
examination, to pursue it further, under the circumstances, can 
mean only argument with the witness regarding the comparison 
of documents, which the court can compare for itself. Whether to 
permit this, or not, seems to me clearly within the discrétion of 
the court, and, being unable to see that any useful purpose can 
be served by permitting it, I must décline to reqnire further an- 
swer. 

The resuit is the witness is ordered to answer Cross-Int. 808 to 
the extent above indicated, and to answer Cross-Int. 903. The 
pétition is denied, so far as it relates to the remaining questions 
specified. 

The pétition further asks that the witness be directed "to an- 
swer questions generally," and "to answer ail questions fully with- 
out argument." If, under any circumstances, such an order could 
be justiiied, nothing shown me in this record seems to me to af- 
ford sufficient justification in this case. Considering that the 101 
direct questions put to this witness, with his answers, occupy 53 
pages of the record, while in cross-examining him 872 questions 
hâve been put, and 233 pages of the record occupied, I think an 
unusually strong reason should appear for action by the court tend- 
ing to protract the examination further. 
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THE MONROE C. SMITH. 

THE WILLIAM E. EEIS. 

(District Court, N. D, Ohlo, E. D. October 3, 1012.^ 

No. 2,455. 

Coixisiow (§ 91*) — Steam Vessels Meeting — Tawi. 

A collision on the St. Clair river at nlght between two Inrie lake 
steamers, botli loaded, the Reis conalng down and the Smith passing up, 
after the vessels had exehanged passing signais of one blast, held, on the 
évidence, due solely to the improper navigation of the Smith in keeping 
too close to the Canadian channel bank, which caused her to take a broad 
sheer to port and strike the Reia on the port side, although such course 
was not required by the position or course of the Reis, whieh were such 
that the vessels would hâve passed in safety, but for such sheer. 

[Ed. Note.— For other cases, see Collision, Cent Dig. |§ 1S7-192; Dec. 
Dig. § 91.*] 

In Admiralty. Suit for collision by the Cleveland Steamship Com- 
pany, owner of the steamer William E. Reis, against the steamer Mon- 
roe C. Smith; the United States Transportation Company, claimant. 
Cross-libel by the owner of the Smith against the Reis. Decree against 
the Smith. 

Goulder, Day, White, Garry & Duncan and Holding, Masten, Dun- 
can & Leckie, ail of Cleveland, Ohio (Harvey D. Goulder, and Frank 
S. Masten, both of Cleveland, Ohio, of counsel), for libelant and cross- 
respondent. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio 
(Hermon A. Kelley and George W. Cottrell, both of Cleveland, Ohio, 
of counsel), for respondent and cross-libelant. 

DAY, District Judge. This case grows out of the collision which 
occurred in the waters of the St. Clair river on the evening of No- 
vember 1, 1907, between the steamer William E. Reis, belonging to 
the Cleveland Steamship Company, and the steamer Monroe C. Smith, 
belonging to the United States Transportation Company. The boats 
were modem steel steamers — the Reis being 416 feet long, with a 50- 
foot beam ; the Smith, 380 feet long, with a 50-foot beam. The Reis 
was dowM-bound laden with iron ore ; the Smith was up-bound laden 
with coal. The collision occurred after nightfall. The weather was 
dark and rainy, but lights could be seen for a considérable distance, 
and the banks of the river were visible. Both of the vessels seem to 
havc been properly equipped, and the officers and crew properly sta- 
tioned on each. There is no doubt but that the lights were proper, 
and that single blast passing signais were exehanged timely. The 
scène of the collision was that part of the south channel of the St. 
Clair river which lies between Walpole Island, on the Canadian side, 
and Russell Island, on the American side. On the easterly shore of 
Russell Island the government maintains three lights, marked on the 
chart and referred to in the testimony as "Russell Island Upper 

*For otliur cases see same topic £ ! ncusxb in Dec. & Am. Digs, 1907 to date. & Rcp'r ladezei 



570 201 FEDEKAL REPORTER 

Ivight," "Russel! Island Middle Light," and "Russell Island Lower 
Light," respectively. The vvidth of the navigable channel abreast of 
Russell Island is in the neighborhood of 1,000 feet; but the width of 
the river from bank to bank is from 1,500 to 1,700 feet between shore 
lines. 

There is no dispute as to the nuniber. character, or order of the 
signais; it being conceded that the Smith first blew a passing signal 
of one blast, indicating her intention to pass the Reis in the usual 
manner provided by the rules, namely, port to port, and that the Reis 
replied with one blast. Later the Smith repeated her signal of one 
blast, to which the Reis again replied with one. Shortly thereafter 
the Smith blew an alarm of several short, sharp blasts, and the Reis 
answered with an alarm. Inasmuch as there is no controversy con- 
cerning the sufficiency of the crews or lights, or the order of signais, 
it is important to inquire as to the courses and positions of the vessels 
at the time of this collision. 

It is the claim' of the Reis : That, being bound down at slow speed, 
owing to the darkness and rain, on picking up the buoy at the head 
of Russell Island. and knowing definitely her position, she increased 
to half speed. That she met and passed the Sill up-bound in the 
vicinity of Indian Dock, and as she was clearing the Sill ported slowly 
in the usual and proper course. That having so ported she received 
one blast from the up-bound Smith, then three-quarters of a mile be- 
low, which she answered. At this time the Reis was under slow port 
wheel, and so continued until near about a half mile away from the 
Smith. The Smith, then well clear to port and showing her red light, 
again blew one blast. That the Reis answered one, and having swung 
under her slow port helm until she would be well clear of the Smith, 
she steadied. The Smith immediately blew an alarm, opening her 
green light and still showing red, about four points to port. The Reis 
answered the alarm signal and hard-ported. At this time the Smith 
hit her amidships, between the first and second hatches. The Reis 
daims that the collision was about one-third out from the island side 
or American side ; the contention being on the record that the Reis 
was proceeding in an ordinary course, attentive and careful, that the 
passage of the Reis and Sill was usual and orderly, and that in passing 
the Sill the Reis must bave been in the middle of the river. 

It is the contention on behalf of the Smith : That after coming up 
on the Russell Island lower ranges she ported and directed her course 
toward Walpole Island on the starboard side of the river. That at a 
short distance below Russell Island Lower Light, the first set of one 
blast passing signais was exchanged with the Reis, which then ap- 
l)eared to the Smith to be at the upper end of Russell Island. That 
the Reis continued down the river without apparently shifting her 
course, which course was on the Canadian shore. The resuit was that 
the^ Smith was obliged to hold her course, or was crowded over toward 
Walpole Island bank. Observing this, the Smith blew another one- 
blast signal, which was answered with one by the Reis. Notwithstand- 
ing this, the Reis still failed to give way and continued to head down 
on the Smith. As it was seen by those in charge of the Smith that 



THE MONBOE C. SMITH 571 

the Reis was forcing the Smith over onto the starboard channel bank, 
a danger signal was blown by the Smith and her helm was hard-ported 
in order to hold her bow onto the bank, and her engines were reversed. 
Notwithstanding thèse efforts to avoid the Reis, the starboard bilge 
of the Smith struck the Walpole channel bank, causing her bow to 
work eut to port against her helm and against the natural tendency 
of her reversed engines, while her stern remained or stuck close to the 
bank. and she struck the Reis; the Reis being at that time over into 
the Smith's water. 

Following the rule laid down in Goslee v. Shute, 18 How. 463, 15 
L. Ed. 462, this being a collision at night, I will endeavor to ascertain 
the leading facts by the weiglit of the testimony, and so, if possible, 
arrive at the correct cause of this collision. There is a great conflict 
betvveen the testimony of the officers and crew of the Reis and Smith. 
It is apparent that the Reis met the steamer Sill up-bound, and it ap- 
pears from the testimony of the witnesses on the Sill that the Reis 
passed the Sill below the Indian Dock. This is disputed by the Reis' 
crew, which put the place of passing above the Indian Dock. I am 
inclined to think that the place of passing was a short distance below 
the Indian Dock. A considération of the testimony of the Sill's crew 
does not develop that there was anything unusual in the manner of 
the passing of the Sill and the Reis. 

William Hinnegan, coUector of customs for the Canadian govern- 
ment at Walpole village for 12 years, testified to seeing the collision 
from his house on Walpole Island, which is on the river bank some 
1,000 to 1,500 feet from the point of the collision, according to his 
testimony, and he placed the boats to be about between the Lower 
Range Light and the Middle Range Light on Russell Island, but on 
the Canadian shore, some 200 feet or 300 feet out from the Canadian 
channel bank. He describes the Smith as sheering atout half the 
length of herself out of the river, from the Canadian channel bank. 

Another disinterested witness was Captain Hagen, of the tug Har- 
din, who had had some 40 years' expérience on the St. Clair river. 
According to his testimony, he was in the center of the navigable 
channel on his tug ; that he saw the Reis straighten out and open her 
range lights, so that she was heading to port of the tug; that the 
Smith was on his starboard bow, apparently crowding the bank ; that 
if the boats had continued the Hardin would hâve cleared the Reis 
without changing her course ; and that the Smith shot right out in 
the river into the course of the Reis. 

Much mathematical calculation and mapping of courses has been 
resorted to in the course of the arguments in this controversy. One 
thing is apparent to me, that the course adopted by the Smith was 
voluntary, and it was not changed by reason of the Reis. It is ap- 
parent that this course was a steady course up to the time of the 
sheering. The location of the point of collision is not positive. The 
vSmith was proceeding near to the Canadian channel bank. This is 
shown by the fact, as testified to by the crew of the Smith, that shortly 
before the collision a rush of water was noticed, followed by the 
•sheering of the Smith. It is apparent from the testimony of the wit- 
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nesses that the sheer of the Smith was a broad one. It is testified to 
by the captain of the Sill. There is nothing in the record to show that 
this colhsion would hâve occurred, had the Smith net sheered. The 
Smith's engines were running at full speed, and the vvater rushing 
against the channel bank would undoubtedly hâve had considérable 
effect upon the navigation of the Smith. It is important to recoUect 
that this was not a head to head collision, but that the Reis was struck 
on the port side while proceeding down the river. 

I attach great importance to the testimony of Captain Clark, who 
says that the sheer taken by the Smith was a broad sheer. This tes- 
timony of his, taken in connection with the testimony of ail the wit- 
nesses, would account for this collision. Had the Smith not sheered. 
the Reis, in the usual course of navigation, would hâve passed down 
the river without collision. The sheering of the Smith was obviously 
caused by reason of the manner in which she was navigated. and not 
owing to the course taken by the Reis. The probabilities of the situa- 
tion indicate such a state of facts. 

I hâve not commented on the testimony at length, nor gone into it 
in détail. I bave endeavored to arrive at the probabilities of the sit- 
uation only. Two facts stand out prominently in the record : Firstly, 
that there was no change in the course of the Smith by reason of the 
course pursued by the Reis; and, secondly, that the collision would 
not hâve occurred, had it not been for the sheer of the Smith. 

Taking this view, the fault of this collision must rest on the Smitli. 



THE ISTHMIAN. 

(District Court, D. Oregon. December 27, lUlz.; 

No. 5,C00. 

1. SiriPPiNG (§ 84*) — LiAiîiLiTY op Vessel — IN.JUUY TO Stevedoee — iNSUFri- 

CIENT LlHlIT WITII WHICTI TO WOUK. 

libelant, a lonsrslioremaii engaged in uuloading a ship, witli other«, w.-is 
assisting to plaœ the cover on a hatcli at tO o'clock at night, under di- 
recti<)n of a mate. Tlie night cover used was composed of planks fast- 
ened togetlier in pairs, and whoii they had been raised b,y tlie winch, and 
lowered until they rested across the hatcli coamings, libelant was directed 
to clinit) upon tliem and unloose the sling front the fall. When he did 
so, the.v fell apart and into the hold, carrying him with tlieui, and re- 
sulting in liis injury. Hcld, on the évidence, that the liglit fiirnished for 
tlie men to worlv by was insufiicient to enable tlieni to see that tlie 
planks rested securel.y on the coamings, which was the proximat* cause 
of tlio injury, and rendere<l tlie ship liable therefor ; also Jield, that 
libelant was not chargeable with eontrîbutory négligence. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ ,342, 349-351; 
Dec. Dig. S 84.*] 

2. Damages (§ 1.31*) — Injury to Person — Amount of Awahd. 

A stevedore, wlio was severely and painfully, but not permanently. 
Injured by falling into the liold of a ship through the négligence of the 
otflcers, and was laid up for four months, awarded $1,000 damages, bc- 
sides expenses of his cure and pay for loss of tlme. 

|Ed. Note.— -For other cases, see Damages, Cent. Dig. p§ 357-307, 370; 
Dec. Dig. § 131.*] 

*For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Admiralty. Suit by George Wolf against the steamship Isthmian ; 
the American-Hawaiian Steamship Company, claimant, Decree for 
libelant. 

Giltner & Sewall, of Portland, Or., for libelant. 

Teal, Minor & Winfree, of Portland, Or., for claimant. 

WOLVERTON, District Judge. George Wolf brings libel to re- 
cover for personal injuries sustained by reason of falling from the 
hatch on the main deck of the steamship Isthmian to and upon the 
shaft alley below, a distance of about 27 feet, which injuries are al- 
leged to hâve been caused through the négligence of the ship. The 
American-Hawaiian Steamship Company is the owner and claimant 
of the Isthmian, and files an answer to the libel. 

The accident happened at No. 4 hatch covering, No. 3 hold, on 
June 6, 1912. The alleged causes of the accident are : First, that the 
officers and agents of the steamship directed the night covering to 
be put on the hatch, instead of the regular covering commonly used 
when the ship is at sea; second, that in putting on the night covering 
the officers were négligent in not providing the libelant a safe place 
upon which to work ; and, third, that they failed to provide sufficient 
light by which the work could be safely done. The claimant dénies 
négligence, and allèges contributory négligence on the part of the libel- 
ant. 

[1] The night covering, by which the hatch was protected in port 
when the ship was not engaged in loading or unloading, consisted of 
eight sets of planks, constructed with two in each set, held together 
by cleats, one cleat at each end of the planks and two in the center. 
A space of perhaps 2 inches was left between the two planks. Thèse 
planks were 2 inches in thickness, a foot wide, and 15 feet 4 inches 
long; the hatch being 14 feet wide. Thèse hatch coverings were 
raised from between-decks in the morning, when the work of unload- 
ing the vessel began, and were placed at the side of the hatch, and 
left there for use when wanted. The planks were put in one pile, one 
on top of the other, and hoisted by means of a winch and hoisting 
apparatus. The sling was wrapped twice around the planks thus piled, 
and then hooked onto the fall, and they were raised in that manner. 
When placed at the side of the hatch, the sling was left on the hatch 
coverings. About 10 o'clock on the night of the accident the long- 
shoremen who were engaged in unloading the boat were directed to 
put the hatch coverings on. In doing this the coverings were raised 
by the winch under the order of some person, either the third mate of 
the vessel or the hatch tender. They were then lowered onto the 
hatch coaming, but, not being satisfactory, were ordered to be raised 
again, which was done. They were again lowered, so that they rested 
upon the coaming athwart the hatch. At this time the libelant was di- 
rected to climb upon the boards and unloose the sling from the hook 
attached to the fall. In doing this, through some cause which is hardly 
explainable, the planks fell apart and into the hold of the ship, precipi- 
tating the libelant also into the hold. He fell upon his face, resulting 
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in his nose being broken and his face eut about the forehead, the nose, 
and the upper lip. He also suffered a fracture of the right wrist, a 
fracture of three of his toes, a dislocation of another, a fracture of 
one of his ribs, and was otherwise bruised by one set of planks falHng 
upon him. 

It appears that it was common for ships to use night coverings for 
the hatches when engaged in loading and unloading, and this cover- 
ing was perhaps as well constructed and suitable for the purpose for 
which it was designed as any that has been in use in the port. The 
ship was therefore not neghgent in directing this covering to be used 
instead of the regular covering. There is a dispute in the testimony 
as to who gave the orders for hoisting thèse hatch coverings in place 
and directing how they should be placed athwart the hatch before the 
libelant was ordered to go upon them for unloosing the sling. The 
longshoremen who were working about the hatch at the time ail testi- 
fy that the order was given by Bennett, the third mate of the ship, 
and that the work of putting on the night covering of the hatch was 
carried on under his supervision and direction. This has some cor- 
roboration in the testimony of Hardwick, a witness for the claimant, 
who was the quartermaster of the ship. He says in effect that Ben- 
nett had charge of the hold wherein the libelant fell, and that his duties 
there were to see that the cargo was taken out in good order and that 
the hatches were properly covered for the night. Upon the other hand. 
the claimant urges that it was not the duty of the ship to supervise the 
putting on of this covering, but that it was a matter of détail in the 
work of the longshoremen, and that, when ordered so to do, it was 
their duty to put on such covering, and at their own risk. There is 
some testimony to the effect that Oberg, who was the hatch tender, di- 
rected the placing of the hatch covering on this occasion, and that it 
was his duty to oversee the same. 

After a very careful considération of the testimony, I am strongly 
impressed with the view that it was the duty of the ship, through its 
proper officers, to direct and superintend the putting on of this night 
hatch covering when it becanie necessary, and that in fact Bennett, 
the third mate, was présent at the time and did direct the manner in 
which the covering should be placed on the hatch. It being his duty 
to do this work, he was also charged with the duty of observing ordi- 
nary care and précaution in directing how the work should be donc 
for the protection of the men employed in doing it. From the testi- 
mony, I cannot say, however, that the officer was négligent. It does 
not satisfactorily appear how the planks were placed across the hatch 
and by what reason the}- fell after the sling was unhooked and loosened 
from them. 

As to the third alleged cause of négligence, namely, that the beat 
failed to sufficiently light the deck and the hatchway to enable the 
men to do their work safely, there is testimony both ways. AU the 
longshoremen, seven in number, testify that the light on the deck was 
very dim; some of them going so far as to say that there was no light 
there at ail. Tiiere was, in fact, however, an arc light located on the 
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mast some 20 or 25 feet aft of the hatch, and perhaps 25 feet in lieight. 
This light is described as being some 40 feet distant from the place 
of the accident. The longshoremen say, further, that the hght was 
so dim that the workmen about the hatch conld not be distinguished 
across the hatch ; that an outline of their f orms could be seen, but 
the individuals themselves could not be recognized. George Wolf , the 
libelant, testifies that, when he climbed upon the boards, he had to 
feel for the sling, and that he was unable to see it before getting upon 
the planks. The witnesses for the libelant ail concur in the statement 
that the light was entirely insufficient to enable the workmen to pro- 
ceed with their work without péril to themselves. 

The officers of the ship dispute this testimony, and in gênerai say 
that the light was bright, and entirely sufificient for the purpose. The 
captain of the ship, who was then the second officer, says that it was 
light enough to enable a person to read a newspaper without trouble. 
Bennett, who was third mate, and was within, according to his own 
testimony, 10 feet of the hatch at the time of the accident, says: "In 
my judgment it [the lamp] would give sufficient light." And then, 
when asked whether it was light enough on the deck near the hatch 
or not, he answered: "Well, I think it was light enough." Hardwick, 
the quartermaster, and also the captain, testify that there were two 
lights on the ship, one on the mainmast and one on the foremast. 
Hardwick says the light was in good condition, and was good to work 
under. He did not see the light, however, before the accident hap- 
pened, but did see it a short time afterwards. He had some conversa- 
tion with Bennett about the light, and he says that Bennett asked him 
if he (the witness) thought the lights were bright enough. This would 
seem to indicate that there was some doubt in Bennett's mind as to 
the sufficiency of the lights. John Garrigan, who was the engineer of 
the ship, testifies that the lights were bright and in good condition ; 
but he did not see them at the time, nor until after the accident. And 
so of Captain McNeill, who was in bed when the accident happened. 
and knew nothing of it, but saw the lights some time afterwards. Mr. 
Dosch, who was clerk on the dock, and Mr. Schaublin, who was super- 
intending the men in raising the cargo, both testify that the light was 
sufficient. Schaublin was on the boat at the time the accident hap- 
pened, and it was he who gave orders to cover the hatches. 

In this conflict of testimony, it is somewhat difficult to arrive at a 
solution of the question whether the light was sufficient or not. I am 
of the opinion, however, that the greater crédit should be accorded 
the longshoremen. They were immediately at the place of the acci- 
dent, engaged in doing the work, and their attention would more likelv' 
be called to the condition of the light at the immédiate time than that 
of the witnesses upon the part of the ship, except Schaublin and Ben- 
nett, who were also directly présent. Bennett, however, seems to be 
in doubt as to the sufficiency of the light, while Schaublin thought it 
was ample. I conclude, therefore, that the light on the mast, placed 
there for the purpose of lighting the hatch, was insufficient to give 
proper light for the workmen while engaged in putting on the night 
hatch. It is altogether probable that this was the proximate cause of 
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the accident. Undoubtedly the boards, being piled in one pile, one 
on top of the other, were not safely placed across the hatch, because 
when the sling was loosened tbey fell apart of their own accord, and 
precipitated the libelant into the hold of the ship, ail of the boards 
going dovvn with him. This would scarcely hâve happened if the 
boards had gained lodgment at both ends upon the coaming of the 
hatch; it being remembered that they were 15 feet 4 inches long, while 
the hatch was but 14 feet wide. If it had been lighter, it is altogether 
likely that either the person directing the manner of doing the work or 
some of the men themselves would hâve been able to see or discover 
the unsafe condition of the landing of the boards on the hatch. There- 
fore I think that the ship is liable on account of négligence in failing 
to provide proper lights for the work to be carried on in covering this 
hatch with the night covering. 

[2] This leaves to be determined the aniount of damages which 
the libelant sustained. Besides the injuries received, as heretofore 
stated, it is claimed that the libelant bas suffered a curvature of the 
spine laterally. This curvature, however, was not discovered until 
shortly previous to the time of this trial, and the libelant has never 
at any time complained to any of bis physicians of any injury to the 
back, although two of them examined him prior to this time. Two 
physicians who were called for the claimant testified that a slight lat- 
éral curvature in the spine is not unusual in healthy persons, which 
is accounted for by natural causes. The libelant has suffered some 
shock to his nervous System. From the testimony of the physicians 
for claimant, it would seem that none of thèse injuries are of a per- 
manent nature; one of the physicians stating that the recovery was 
sufficiently complète, or should be at the end of three months, and the 
other at the end of four months, to allow the libelant to engage in 
his usual vocation with but slight inconvenience. There is some in- 
convenience, however, to the libelant in his breathing, caused by the 
crushing of the bridge of the nose, though this will probably not im- 
pair his health, and his face is left disfigured. Upon the whole, I am 
of the opinion that the libelant should be allowed $1,000 for his Per- 
sonal injuries. To this should be added the loss of his labor for four 
months, at $80 per month, $320, his reasonable expenses for physi- 
cians' services, $150, and $51 at the hospital, aggregating $1,521. 

The claimant insists that, if the ship was négligent at ail, the libelant 
was also négligent, and that the damages should be reduced on that 
account. I do not agrée with the contention that the libelant was also 
négligent. He was directed to climb upon the boards; and it should 
be said, further, that the hatch coaming was about 3 feet in height, 
and the boards, when piled up, were about 32 inches, making nearly 
6 feet in height from the deck of the ship for the libelant to climb 
upon. Libelant says he was not afraid to get upon the boards, 
but that he protested because it was dark. He was told, notwithstand- 
ing, to go on up and unloose the sling. He perhaps might hâve ob- 
served the unsafe condition of the planks, ii there had been light 
enough for him to see them well and détermine their adjustment for 
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himself. But the very fault \ve are speaking about is the one that 
contributed to the accident, namely, the lack of sufficient Hght. 

The decree will be for the Hbelant in the sum of $1,521, together 
with the costs of suit. 



In re HOWARD. 
(District Court, N. D. West Virginia. .Tanuary 7, 1913.) 

1. Bankruptct (§ 417*) — Discharqe — Application to Vacate — Limitations. 

Banliruiitcy Act July 1, 1S98, c. 541, § 15, 30 Stat. 550 (TJ. S. Comp. St. 
1901, p. 3428). provldès that tlie jutlge niay, on the application of the 
parties in interest who hâve not been guilty of undue lâches, flled at any 
time withiu one year after the discharge shall hâve been granted, revoke 
it upon a trial if it shall appear that the clischarge was obtalned through 
the bankrupt's fraud, and that the knovi'ledge of the fraud has come to 
the petitioner siuce the granting of the discharge, and that the actual 
facts did not vk'arrant the same. Held, that the limitations prescribed by 
such section are directly ou the court's power, as distinguished from the 
cause of action, and hence if they are not coniplied with the court has no 
power to annul a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 867-871; 
Dec. Dig. § 417.*] 

2. Baskruptcy (§ 417*) — Dischaucje — Vacation — Lâches. 

Bankruptcy Act .Tuly 1, 1898, c. 541, p 15, 30 Stat. 550 (TJ. S. Comp. St. 
1901, p. 3428), provides that parties in interest who hâve not been guilty 
of undue lâches may, at any time within a year after a discharge, apply 
to revoke tlie same. Petitioners, applying to revoke a bankrupt's dis- 
charge, were both parties to the proceedings, and neither alleged that 
they did not recelve the notice of the application for the discharge show- 
Ing the date when the hearing vvould be asked thereon, nor did they 
assail the regular publication of notice of such date. The pétition was 
not filed until two days before the expiration of the year, and the only 
excuse for delay glven was that petltioners did not know of the dis- 
charge until long after it had been entered, and that a few days before 
the expiration of the year they were Informed of the alleged fraudulent 
transfer because of which they sought to hâve the discharge set aside. 
Who gave such information or where, how, or under what circumstances 
it was received, however, was not disclosed. Held, that the application 
did not sufflciently show that petltioners were not guilty of lâches, and 
was therefore insufficient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 867-871 ; 
Dec. Dig. § 417.*] 

3. Banketiptcy (§ 417*) — Dischasge — Révocation — Pétition — Amendment. 

Where a pétition to revoke a bankrupt's diseharge was not flled until 
two davs prior to the expiration of the year llmited therefor by Bank- 
ruptcy Act July ], 1898. c. 541, § 15, 30 Stat. 550 (U. S. Comp. St. 1901. 
p. 3428). and was insufficient for failure to relieve petltioners from the 
imputation of lâches, they were not entitled to leave to amend after the 
expiration of the year to cure the defec-t. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 867-871 ; 
Dec. Dig. % 417.»] 

In Bankruptcy. In the matter of bankruptcy proceedings of John 
A. Howard. On demurrer to pétitions filed by the Empire National 
Bank and W. C. Handlan to revoke the bankrupt's discharge, De- 
murrer sustained, and pétitions dismissed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
201 F.— 37 
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M. G. Sperry, of Clarksburg, W. Va., for petitioner Empire Nat. 
Bank. 

J. B. Sommerville, of Wheeling, W. Va., for petitioner W. E. 
Handlan. 

Arthur S. Dayton, of Philippi, W. Va., for bankrupt. 

DAYTON, District Judge. John A. Howard was adjudicated bank- 
rupt December 13, 1910. On July 27, 1911, discharge was granted 
him, and thèse pétitions were filed July 25, 1912, seeking the revocation 
of the same. Demurrers hâve been entered to each of the pétitions, 
arguments made thereon, briefs filed, and they are now to be deter- 
mined. 

The pétitions are substantially alike in their charge based solely 
"upon information and belief" that said bankrupt, three days before 
his adjudication in bankruptcy, made a fraudulent agreement with 
one Landmesser, a broker, and one Bachman, whereby certain bonds 
were pretended to be sold to Bachman and paid for by him through 
Landmesser, when in fact they were not sold, but Bachman was paid 
back his money and the bonds were returned to Howard. 

Both pétitions allège that petitioners therein did not know of the 
order of discharge until long after it was granted; that they had 
no knowledge of the transaction set forth between Howard, Land- 
messer, and Bachman "until within a few days preceding the filing of 
this pétition." Several grounds of demurrer are alleged, but I deem 
considération of one, common to both pétitions, to be sufiicient. The 
fifteenth section of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 550 [U. S. Comp. St. 1901, p. 3428]) provides: 

The judge may, upon the application of parties in interest who hâve not 
been gullty of undue lâches, flled at any tlme within one year after a dis- 
charge shall hâve been granted revoke it upon a trial if it shall be made to 
appear that it was obtained through the fraud of the bankrupt, and that the 
knowledge of the fraud has corne to the petitioners since the granting of the 
discharge, and that the actual facts did not warrant the diseharge. 

Construing this statute in Re Mauzy (D. C.) 163 Fed. 900, I said: 

It is to be borne in mlnd that, under this section, the power of the judge 
to revoke a discharge Is conflned and llinited. It must be exercised : (a) Up- 
on application of parties in interest; (b) within one year after it has been 
granted; (c) upon a trial in whlch it must be shown by petitioners that they 
hâve (d) not been gullty of undue lâches; (e) That the discharge was ob- 
tained through the fraud of the bankrupt; (f) that the knowledge of said 
fraud has corne to the petitioners slnce the granting of the discharge; and 
(g) that the actual facts did not warrant the discharge. In each and every 
one of thèse partlculars the burden of proof is upon the petitioners, and eacli 
requirement of the statute is absolutely essentlal to be proven. 

It will be perceived that to revoke a discharge in bankruptcy involves 
an exercise of judicial discrétion and power far more reaching in 
eflfect than the suspension for fraud of a statute of limitation barring 
the recovery of a debt or single demand of a single creditor ; further, 
that it is in direct opposition to the whole spirit and intent of the 
bankruptcy act. That purpose and intent clearly is to give the bank- 
rupt's creditors his property and to him complète relief from further 
claims upon him so that he may start over again. His failure may hâve 
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been solely because of collatéral obligations; He may still hâve the 
confidence of those who, after his discharge, are wilHng to sel! him 
property, extend to him crédit, help to start him up again in business. 
To revoke his discharge not alone affects his interest but also ail thèse 
new obligations that he bas incurred to others upon the security and 
strength of such discharge. Under thèse conditions, I am inclined to 
think that this provision was incorporated in the bankruptcy act more 
as a check upon what might be the assumption of the courts under 
equity powers to revoke thèse discharges and the enforcement of eq- 
uity's old rule that no limitation runs against fraud. 

[1] The limitation hère is directly upon the court's power, not upon 
"the cause of action," as most limitations are. It provides that the 
judge "may" act, not that he shall ; that he may act only within the 
year, after the lapse of which his power to act at ail ceases ; that his 
action within this year must dépend not alone upon the fraud of the 
discharged bankrupt, but also upon the conduct of the petitioning 
"party in interest" — that is to say, upon the latter's good faith and 
diligence in bringing the matter to the judge's attention. 

[2] In other words, it becomes absolutely necessary for such peti- 
tioner, before he can be heard at ail, to show that he bas not been 
guilty of lâches in bringing forward his complaint. Let us see if thèse 
pétitions in any way conform to thèse requirements. They say the 
petitioners did not know the order of discharge was entered until long 
after it was entered. By the schedule filed, both were made parties 
to the proceedings, and neither allège that they did not receive the 
notice required to be sent by the clerk to ail creditors of the application 
for such discharge and the date when hearing would be asked thereon. 
They do not assail the regular publication of notice of this date, also 
as the law requires. In fact, it looks very much as if this allégation 
means that they overlooked or paid no attention to the légal notice 
given them in both forms. Then they do not allège that they exam- 
ined the bankrupt, as they had right to do, to ascertain whether he had 
made any unlawful transfers, or that they had made investigation of 
his aiïairs to see if any fraud had been committed by him. Part of 
the bonds alleged to hâve been f raudulently transferred by him to the 
broker were National Téléphone Company bonds. Howard was prési- 
dent of this Company; Handlan was manager. Its failure was the 
cause of Howard's financial downfall. His personal debts were sub- 
stantially nothing. His indorsements for this company involved him 
to the extent of hundreds of thousands of dollars. It would seem to 
bave been an easy matter for petitioners to ascertain who held thèse 
bonds' and to hâve shown some effort to bring them into court for 
distribution. 

But aside from ail that, considered in the light most favorable to 
thèse petitioners, ail that they say in effect is that, a few days before 
the expiration of the year, some one gave them information that the 
fraudulent transfer had been made. Who gave them this information? 
When, how, and under what circumstances ? What reason bas the 
court to know that such information came from a crédible source, was 
not mère idle gossip? It would simply be imposition on ail parties 
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concerned and a travesty upon both the law and justice to establish 
the rule that at any time within the year — in this case within two days 
of its expiration — a créditer could file a pétition to upset the order of 
discharge on the ground that some one a few days before had told 
him that the bankrupt was net entitled to it because of a fraudulent 
transfer. But it is said such allégations can only be made "upon in- 
formation and belief." True, and therefore the greater necessity for 
additional allégations on the part of the petitioner showing how he got 
the information, from whom, under what circumstances, and that he 
in good faith has investigated such information to ascertain its verity. 
Upon thèse propositions it seems to me that the three décisions of 
Wood V. Carpenter, 101 U. S. 135, 25 L. Ed. 807, Hardt v. Heidweyer, 
152 U. S. 547, 14 Sup. Ct. 671, 38 L. Ed. 548, and In re Oleson (D. C.) 
110 Fed. 796, 7 Am. Bankr. R. 22, are absolutely conclusive. The two 
first, by the Suprême Court, were based upon proceedings to suspend 
ordinary state statutes of limitations. In the first (Wood v. Carpenter) 
the court says : 

The discovery of the cause of action, If such it may be termed, is thus set 
forth : "And the plalntiff further avers that he Iiad no kiiowledge of the faets 
so concealed by the défendant untll the year A. D. 1872, and a few weeks 
only before the bringing of this suit." There is nothing further upon the 
subject. 

In this class of cases the plaintiff is held to stringent rules of pleading and 
évidence, "and especially must there be distinct averments as to the time when 
the fraud, mistake, coneealment, or misrepresentation was discovered, and 
what the discovery is, so that the court may clearly see whether. by ordinary 
diligence the discovery might not hâve been before uiade." Stearns v. l'âge, 
7 How. 819, 829, 12 L. Ed. 928. "This is necessary to enable the défendant 
to meet the fraud and the time of its discovery." Moore v. Greene et al., 19 
How. 69, 72, 15 L. Ed. 533. ïhe same rules were a gain laid down in Beaubien 
v. Beaubien, 23 How. 190, 16 L. Ed. 484, and in Badiner v. Badger, 2 Wall. 
95, 17 L. Ed. 836. 

A gênerai allégation of ignorance at one time and of knowledge at another 
are of no effect. If the plaintiff made any particular discovery, it should be 
stated when It was made, what it was, how it was made, and why it was not 
made sooner. Carr v. Hilton, 1 Curt. 230, Fed. Cas. No. 2,436. 

And again : 

There must be reasonable diligence; and the means of knowledge are the 
same thlng in efCect as knowledge itself. The circumstances of the discovery 
must be fully stated and proved, and the delay which has occurred must be 
shown to be consistent witli the requisite diligence. 

The second case (Hardt v. Heidweyer) fully affirms this ruling 
of Wood V. Carpenter, and further holds a bill in equity so defective 
should be dismissed on demurrer, while In re Oleson directly applies 
the principles set forth in thèse two cases to pétitions filed to revoke 
bankruptcy discharges. * 

[3] Finally, petitioners' attorneys suggest that they should be per- 
mitted to amend their pétitions. I do not think so. If such applica- 
tion to amend had been made before the expiration of the year, I 
think I could hâve allowed such amendment; but it was not. At the 
end of the year fixed by the statute, there was no sufïicient pétition filed 
upon which I could grant hearing to revoke this discharge. To allow 
thèse petitioners under guise of amendment to file new and possibly 
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siifficient, possibly insufficient, pétitions would be exercising judi- 
cial power on my part after, by express enactment, my right to exer- 
cise such power had ceased. 

It follows that the pétitions must be dismissed. 



UNITED STATKS v. KASÏERX STATES RETAIL LUMBER DEALERS' 

ASS'N et al. 
(District Coui-t, S. D. New Yorlt. Jamiary 9, 1912.) 

1. Monopolies (S 12*) — Siierman Anti-Tri:st Act — Cgmbinations in Re- 

STRAINT OF TliADE — LtiM,1SER DeALEKS' ASSOCIATIONS. 

Associations of retail Imnljcr dealers, wlneli issue and âistribiite among 
their iiieniliers '■officiai reports," eontaiiiinsf lists of Wholesale dealers 
doliig an intcrstate business, who hâve made sales direct to consumers, 
and solicitiiijî information as to other such sales, for the i)urpose and witli 
the effect of influcncinj; menibers receiving them to cease huying from 
such Wholesale dealers, are comhinations in restraint of interstate trade 
and coiHnierce. and unlawfnl, under Shernian Anti-Trust Act July 2, 1890, 
c. 647, S 1, 2(1 Stat. 209 iV. S. Comp. St. 1901, p. .'3200). 

[Ed. Note. — For other cases, see ilonopolies. Cent. Dig. § 10; Dec. Dlg. 
§12.*] 

2. Monopolies (§ 12*) — Siiermax Anti-Trust Act — "Restraint of Trade." 

The words "restraint of trade," as used in Shernian Anti-Trust Act 
July 2, 1S90. e. 647. § 1, 26 Star. 209 (IT. S. Comp. St. 1901, p. .3200), are 
to be construed as including "restraint of compétition." 

[Kd. Note. — For other cases, see Monopolies, Cent. I)ig. § 10; Dec. Dig. 
§ 12.'* 

For other dciinitions, see Words and Phrases, vol. 7, iip. 0185, 6186.] 

In Equity. Suit by the United States against the Eastern States 
Retail Lumber Dealers' Association and others. Decree for com- 
plainant. 

This is an action under the Anti-Trust Act, brought by the United 
States against various associations and corporations composed of re- 
tail lumber dealers, who are charged with being parties to a gênerai 
conspiracy and combination, which it is alleged bas limited compétition 
and unlawfully obstructed the free flow of trade and commerce among 
the States in lumber and lumber products. 

Clark McKercher, Spécial Asst. Atty. Gen., of Washington, D. C, 
for the United States. 

Alfred B. Cruikshank, of New York City, for Eastern States Re- 
tail Lumber Co. and others. 

Morgan, Lewis & Bockius, of Philadelphia Pa. (Howard Taylor, of 
St. Louis, Mo., of counsel), for Philadelphia Retail Lumber Dealers. 

Before LACOMBE, COXE, WARD, and NOYES, Circuit Judges. 

. LACOMBE, Cjrcuit Judge. [1] Although the record is a long 
one, the concrète questions hère presented lie within a narrow com- 
pass. Certain resolutions, which at one time or another were adopt- 
ed at conférences between the défendants represented by delegates, 

•For other cases see same topic & § number in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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were abrogatecl some time before the suit was brouglit. Varions lists 
vvere circulated in the trade, at one time or another, known in the rec- 
ord as the "Yes List,'" the "No List," "List No. 1," "List No. 2," and 
"List C"; but the circulation of such lists stopped before suit was 
brought, and there is nothing in the record to indicate that'there is 
any intention to résume their circulation by défendants or by any one 
else. The extensive testimony as 'to thèse earlier resolutions and 
lists was properly introduced as illuminative of the intent with which 
the continuing circulation of other lists is carried on and of the'ob- 
ject sought to be obtained thereby. 

The lists which are'still being circulated niay be called, for lack of 
a better name, "Officiai Reports." Nothing else, so far as we under- 
stand it, is now or was being doue at the time suit -was brought by 
défendants as a combination, except the circulation of thèse lists, 
among the members of retail lumber dealers' associations and corpo- 
rations. This seenis to be the extent of their offcnding. Each of thèse 
Officiai Reports reads as f oUows : 

"Officiai Report. 

"[Naine of tlie Particular Association Circulating It.] 

"Statenient to Members [witli tlie Date]. 

"You a^e remiuded that it is liecause you are memiiers of our A.s.sociation, 
and liave au iuterest lu couinion witli your fellovv uienibers in tiie informa- 
tiou conta ined lu this statemeut, tliat they connnunicate it to you, and tliat 
tliey comnumieate it to you in strictest confidence and witli tbe uuderstand- 
iufç tliat you are to l'eceive and treat It in tlie sanie way. 

"The following are reported as hu^'ing solicited, quoted, or as having .sold 
direct to the eonsuniers: IHere follows a list of the names and addre.sses 
of various wholesale dealers.] 

"Meiubei's, upon learninR of any instance of persons soliciting, quoting, or 
selling direct to cousumers, shoukl at once report saine, aud iu so doing 
.should, if possible, su)iply the following information : 

"The uuinber aud initiais of car. 

"The nanie of eousuuier to whoni the car is i-onsigned. 

"Tlie initial.s or name of shipper. 

"The date of arrivai of car. 

"The place of delivery. 

"The point of origin." 

A brief statenient of the conditions of the lumber business will 
make plain the beariiig of this circular. The trade for a long time 
lias been naturally divided into separate groups : 

L The manufacturer or millman usually turns the standing timber 
or the f elled trees into one or more kinds of rough lumber. He sells 
either directly to the retail yard dealer, or to the wholesale dealer, or 
to large consumers using large quantities of one kind of lumber. 

2. The wholesale dealers are usually located at or near the large 
markets, such as New York, Chicago, etc. In .some cases the whole- 
sale dealer maintains a yard; but usually he does not do so, acting as 
middleman to transmit orders from his customer to the millman, who 
fills the order direct to the customer. A very large part of the whole- 
saler's business is the selling of large lots (car load or schooner load 
shipments) to the retail dealer. There are some wholesalers who make 
it a rule to sell and ship only to retail yards; others sell only to large 
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consumers ; others sell to both classes. The brief for the government 
contains this statement which seems to be supported by the record: 
"It bas beon the tustom for nearly ail mamifacturers, millmen, and whole- 
salers of good standing to protect the retail yard dealer in any city by re- 
fusing to sell to a consumer who is a customer of the retail yard dealer to 
whom such manufacturer or wholesaler sold luinber. But there is and al- 
ways has beea a large class of reputable manufacturera and wholesale deal- 
ers who sell luniber to large consumers in any city where such manufactur- 
ers and wholesalers hâve no custoniers among retail yard dealers, or where 
the large consumer is not a customer of any yard at retail priées." 

3. The retail dealers are located in nearly every town and city in 
the New England and Middle states. They hâve yards in which they 
store lumber bought from the wholesaler or the millman. From his 
yard the retailer supplies the local demand for building or manufac- 
turing purposes. In some places the retailer also delivers lumber to 
the consumer directly from schooners or cars, without first placing 
in his yard, where the order is for a large quantity. 

4. The consumers are divided into several groups: (a) The con- 
tracting builder of houses, bridges, wharves, and who also does re- 
pair and construction work of ail kinds. (b) The converter or manu- 
facturer, who converts the sawed lumber into furniture and "trim," 
such as moldings, frames, sash, doors, and blinds, and in some cases 
into boxes and containers, (c) The United States government, and, 
in some localities, municipalities and railroads. (d) The small con- 
sumer of lumber for small building, repair, and construction work. 
(e) Large factories and manufacturing establishments using lumber 
in large quantities for spécial purposes. 

The retail dealer has to carry many dififerent kinds of lumber in 
stock in his yard to make prompt delivery of what may be called for. 
The natural customer of the retailer is the local contracting builder, 
who requires either a large number of items in small lots or particular 
items for immédiate delivery. He also secures some of the trade of 
other consumers, such as large contracting builders of railroads, docks, 
etc., and factories of ail sorts. 

For a number of years there has been friction between the two 
groups, wholesalers and retailers. Wholesalers hâve complained 
because some retail dealer has not been content with selling in small 
lots for local delivery, but has negotiated sales of large lots from 
millmen to consumer. Retailers bave complained because some whole- 
salers, having discovered a retail dealer's local customers, hâve them- 
selves sold to such local customers in compétition with the retailer. 
We need not go into the détails of this controversy, which are spread 
out at great length in the record. Suffice it to say that the "Officiai 
Report" is a method adopted by the retailers to check this compétition. 
Retail dealers, who are members of one or other of thèse associations 
défendant, are not required by their associations to refrain from 
dealing with any wholesaler whose names are on the list. There is 
no fine or penalty for dealing with them ; nor is the retailer disciplined 
in any way if he does deal with them. But the record indicates that 
no such discipline is necessary. A retail dealer, who learns that some 
wholesaler has taken away customers from another retail dealer, will 
not be likely to buy from him, lest, learning the names of his own 
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customers, tlie wholesaler might compete with himself to get their 
trade. In the brief filed for one of the défendants there is a frank 
and concise summary of the situation : 

"Oi'dinarlly speaking, and otlier things beiiig eqnal, a retaller would not 
buy liis owii source of sxipply from people on thèse llsts, and wholesalers 
would object strongly to gettlng on thèse lists, beoanse, If they were found 
eut at the business of selling retailers' customers, they kuew a retailer would 
be shy of buying from thern." 

To a greater or less extent, therefore, the circulation of thèse "Of- 
ficiai Reports" opérâtes to prevent some wholesalers, who otherwise 
would enter into compétition with retailers in supplying consumers, 
from undertaking so to compete. That the reports are prepared and 
circulated to accomplish that very object is manifest. 

No doubt every retail dealer bas a right to choose from whom he 
will buy. lie bas a right to impart to any one else any information 
he may hâve about the business methods of any one, even though the 
natural resuit of thus telling what he knows may induce the person 
whom he tells to cease business relations with the other person. May 
the several retail dealers combine into an issociation, in order the bet- 
ter to acquire and distribute knowledge about the business methods 
of others, by means of the circulation among themselves of reports 
such as thèse? 

[2] It seems to us that they cannot do so without violating the 
Sherman Act. It is now well settled that the words "restraint of 
trade" in that act are to be construed as including "restraint of com- 
pétition." Full, free, and untrammeled compétition in ail branches 
of interstate commerce is the desideratum to be secured. 

Much is said in argument of the evils which will resuit if the retail 
dealers are prevented fi"om taking défensive measures to restrain the 
compétition with them of the wholesaler, who, having no yard, and 
not seeking the smaller local trade of the retailer, is endeavoring to 
take away the profitable part of his trade. It is pointed ont that it 
is expensive for a retailer to maintain a yard, with large quantities 
of a great variety of lumber in it, ready for prompt delivery at ail 
times. If his business shrinks, through his losing the chance of 
making car and schooner load sales in his locality, the local yard, it 
is said, will become lesS and less well stocked, and will finally dis- 
appear entirely. But with such ultimate results the court is not con- 
cerned. Congress has considered the results, and chosen what seemed 
to it the wisest course. 

•'Compétition, free and unrestrlcted, is the gênerai rule whieh governs ail 
the ordinary business pursuits and transactions of life. Evlls, as well as 
benefits, resuit therefrom. In the tierce heat of compétition, the strouger 
competitor may erush out the weaker; fluctuations in priées may be éaused, 
that resuit in wreck and disaster; yet, balauclng the benetlts as agaiust the 
evils, the law of compétition remains as a controlling élément in the busi- 
ness world. That free and unrestricted compétition * * * may be pro- 
ductive of evils does not militate agalnst the fact that such is the law now 
governiug the subject." U. S. v. Freight Association, 166 U. S. 837, 17 Sup. 
et. 557, 41 L. Ed. 1007. 

The circulation of this circular certainly tends to restrain, directly, 
some wholesalers from entering into compétition with retailers. This 
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seems to be contrary to the statute as the Suprême Court bas con- 
strued it. That the défendants and their members are in a combina- 
tion to prépare such circulars and to distribute them is manifest. 

We conclude that the government is entitled to an injunction against 
the further circulation of thèse "Officiai Reports." 



THIO EASBY. 
(District Court, D. Maryland. December 31, 1912.) 

1. Maritime Liens (§ .SS*)— Lie.ns Given by State Statute— Exfobcement 

BY ADMIRALTY COUKTS. 

WMle a court of admlralty vvill recognize and enforce a lien given by a 
State statute whicli aecrued prior to the enactment of Act June 2.3, 1010, 
c. ms, 30 Stat. 604 (U. S. Comp. St. Supp. 1911, p. 1191), superseding such 
statutes, in deteruiining questions of priorlty, it will give sucli lien the 
rauk to whieh it is entitled by the prlneiples of the maritime law. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 71-77; 
Dec. Dig. § 38.* 

Jurisaictlon of admiralty to enforce liens under state laws, see note to 
The Electron, 21 C. 0. A. 21.] 

2. Maritime Liens (§ 38*)— Priokities — Lien for Repairs and Mortgage. 

Liens for repairs or supplies furnished to a vessel, properly seoured un- 
der a State statute or given by Aet June 23, 1910, c. 373, 36 Stat. 604 
(U. S. Comp. St. Supp. 1911, p. 1191), are entitled to preeedence over a 
I>rior mortgage. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 71-77; 
Dec. Dig. § 3S.* 

Maritime liens created by state laws, see note to The Electron, 21 C. C. 
A. 21.] 

In Admiralty. Suit to enforce liens for repairs and supplies against 
the steam tug Easby. Decree for libelants and intervening lien claim- 
ants, giving them priority over a mortgage. 

W. Thomas Kemp, of Baltimore, Md., for mortgagee. 

J. Walter Lord, Joseph N. Ulman, and Harry N. Abercrombie, ail 
of Baltimore, Md., for intervening petitioners. 

Gaylord Lee Clark, of Baltimore, Md., for steam tug Easby. 

ROSE, District Judge. The libelants had made repairs to the 
steam tug Easby. Their bill was not paid. They libeled the tug. 
It was sold by order of the court. Its net proceeds amount to $1,- 
773.97. They are in the registry of the court. Other persons hâve 
filed intervening libels for repairs, materials, or supplies made or 
furnished by them to the tug. The aggregate amount of the claim of 
the original libelants, and the claims of ail intervening libelants having 
bills of a like character, is $929.89. There is no question made that 
thèse supplies, repairs, and materials were needed for the tug; thaï 
they were furnished in her home port upon the order of the owners 
or of their duly authorized agents. The amount due for them is not 
in dispute. The controversy is as to whether they are entitled to 
priority in distribution of the fund in the registry over a mortgage 

*For other cases eee eame topic & § ndubeii in Dec. & Am. Uigs. 1907 to date, & Rep'r Indexe» 
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claim of the Maryland National Bank, which lias also intervened. The 
mortgage was niade April 3, 1906. It was intended to secure the pay- 
ment four months after date of a promissory note for $5,000. The 
mortgage was duly recorded at the Baltimore customhouse. Some 
payments hâve been made upon it, but there is still a balance of 
$3,371.11 due upon it. 

The contentions of the mortgagee may be briefly summarized as 
follovvs : 

First. The mortgage was made and recorded more than four years 
before the passage of Act June 23, 1910, c. 373, 36 Statutes at Large, 
604 (U. S. Comp. St. Supp. 1911, p. 1191). 

Second. Before that enactment, the supply, material, and repair 
claimants could not hâve maintained libels in rem against the tug 
had it not been for the provisions of the state statutes. Maryland 
Code Public General Laws, art, 63, §§ 43-52. 

Third. By the express terms of that statute (Code, art. 63, § 47) 
the lien given by it did not entitle the claimant to préférence over 
creditors or claimants secured by mortgage or bill of sale properly 
executed and recorded before the claim to be secured by such lien 
had accrued. 

Fourth. That ail the claims for supplies, etc., against the Easby ac- 
crued long subsequently to the recording of the mortgage. In this 
connection it is important to notice that the earliest item in the bill s 
of any of the supply claimants bears date nearly or quite eighteeu 
months after the passage of Act June 23, 1910. 

Fifth. That before the passage of that act the lien claimants would 
bave been postponed to the mortgagee. The Marcelia Ann (C. C.) 34 
Fed. 142; The D. B. Steelman (D. C.) 48 Fed. 580. 

Sixth. That act is uot rétroactive (The Edna [D. C] 185 Fed. 206 ; 
The Princess [D. C] 185 Fed. 218), and in conséquence thèse lien 
claims cannot be preferred to that of the mortgagee. 

That the first four of the above-stated propositions are soiuid need 
not be questioned. 

[1] To the fifth I cannot assent. It is true that the authorities 
cited for it by the mortgagee are both directly in point and fully sus- 
tain it. Both of them, however, were decided before the Suprême 
Court handed down its opinion in The J. E. Rumbell, 148 U. S. 1, 13 
Sup. Ct. 498, 37 L. Ed. 345. In neither of them was référence made to 
the earlier case of The Guiding Star (C. C.) 18 Fed. 263, in which a 
very similar question, if not precisely the same, was cousidered by Mr. 
Justice Stanley Matthews on circuit. In that case the home port of 
the vessel was Cincinnati. Supplies had been there funiished it. 
Without the state statute the materialmen had no lien upon the vessel. 
The Suprême Court of Ohio had construed the state statute, giving 
the lien as if it had contained the language found in that of Slary- 
land, and upon which the mortgagee hère relies. Such construction 
was, of course, binding on the fédéral court. Nevertheless Justice 
. Matthews, with the concurrence of Judge Baxter, held that: 

■'Admittiug this construction to be. the oue adopted by the state courts in 
determining pvioritles between liens given by the statutes to secure liabilitiea 
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other than those arislng upon maritime contracts, It wouia not on that ac- 
count be applicable in admiralty courts in enforcing liens given by it to se- 
cure maritime liabilities." 

He pointed out that : 

"In enforcing the statutory lien In maritime caiises, admiralty courts do 
not adopt the statute itself, or the construction placed upon it by courts of 
common law or of eqiiity, when they apply it. Everything required by the 
statute as a condition on which the lien arises and vests must, of course, be 
regarded by courts of admiralty, for they can only act in enforcing a lieu 
when the statute has, according to its terms, conf erred it ; but beyond that 
the statute, as such, does not furnish the rule for governing the décision of 
the cause in admiralty as between conflicting claims and liens. The maritime 
law treats the lien, because conferred upon a maritime contract by the stat- 
ute, as if it had been conferred by itself, and consequently upon the same 
footing as ail maritime liens; the order of payment between them being 
determlnable upon its own principles. * * * It foUows that the claims 
for materials and supplies, and for Insurance, which hâve arisen at the home 
port, for which a lien is given by the local lâw, must be placed upon the 
same footing in the distribution with similar claims arising in foreign ports." 

Consequently the lien claimants were held entitled to priority over 
the mortgagee. 

This case was cited with approval by the Suprême Court in The J. E. 
Rumbell, supra. The Suprême Court itself expressly said: 

"It would seem to follow that any priority given by the statutes of a state 
or by décisions at common law or in equity is immaterial, and that the ad- 
miralty courts of the United States enforcing the lien because it is maritime 
m its nature arising upon a maritime contract must give it the rank to 
which it is entitled by the principles of the maritime and admiralty law." 

[2] Since the décision in the Rumbell Case, and prior to the pas- 
sage of Act June 23, 1910, it has been the practice of this court to 
award Maryland materialmen who hâve under the state law properly 
secured liens against Maryland vessels priority over the claims of 
persons holding mortgages upon such vessels. But if prior to June, 
1910, the law had been otherwise, is the sixth proposition of the mort- 
gagee sustainable ? In The Edna and in The Princess, supra, the ques- 
tion before the court was whether persons who had furnished sup- 
plies befofe the passage of the act could avail themselves of its priv- 
ilèges. It was held that they could not. It is not easy to see how any 
other conclusion could hâve been reached. It is not necessary to ex- 
press any opinion as to whether the construction placed by Judge 
Toulmih in The Edna upon the language of the fourth section of the 
act is correct. It is at least possible that when Congress said that 
"this àct shall not be construed to afïect the rules of law now existing 
either in regard to the right to proceed against a vessel for advances 
or in regard to lâches in the enforcement of liens on vessels, or in 
regard to the priority or rank of liens, or in regard to the right to 
proceedi in personam," it had not in mind anything with référence 
to the rétroactive or prospective opération of the act. Apparently it 
intended to make plain that it had not changed the law either for the 
past or for the future in the respects mentioned in the language 
above quoted. 

In this case we are not concerned with lien claims which accrued 
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prior to the passage of the act. When it became law, the mortgage 
had been in default for ncarly four years. The mortgagee was enti- 
tled to take immédiate possession of the tug. The owner retained the 
management of the vessel at the port of supply by the leave and hcènse 
of the mortgagee. To hokl that under such circumstances the sup- 
ply claimants are entitled to the benefit of the statute, and that it 
confers upon them rights superior to that of the mortgagee, is not 
to give a rétroactive effect to that enactment. 

A decree may be drawn directing that after costs are paid the claims 
of tlie libelants, original or intervening, who hâve made repairs or 
furnished materials or supplies shall be paid in full, and that the bal- 
ance remaining shall go to the mortgagee. 



THE A. G. BROWER. 
(District Court, N. D. Oliio, E. D. Jammry 1, 1913.) 
No. 2,454. 

CoLi.isiojî (§ 91*) — Steam Vbssels Meeting — Fault. 

A collision btjtweeu tlie steamsliii) PJUwood, down bomid, wlien tuniing 
eastward iiito Lake Erie at the soutli end of the Détroit River clianuel, 
and the steaniship Brower, up bound froni Toledo, held due solely to 
the fault of the Brower in keeplng too far to the eastward in the part of 
the ehannel which belonged to the Elhvood, instead of tuniing up the 
channel in the usual and proper course, and as required by the passing 
agreenient of two whistle.s made when the two vessels were a mile apart. 
lEd. Note.— For other cases, see Collision, Cent. Dig. §§ 187-192; Dec. 
Dlg. § 91.*] 

In Admiralty. Suit by the Pittsburgh Steamship Company, owner 
of the steamship Isaac L. Elhvood, against the steamship A. G. 
Brower. Decree for libelant. 

Hoyt, Dustin & Kelley, of Cleveland, Ohio, for libelant. 

Goulder, Holding & Masten, of Cleveland, Ohio, for respondent. 

DAY, District Judge. This case arises out of a collision which oc- 
curred in Lake Erie a short distance below the Détroit River light, 
on the evening of August 27, 1907, between the steamship Isaac L. 
Ellwood and the steamship A. G. Brower. The Ellwood was bound 
down the lakes, laden with a cargo of iron ore. The Brower was 
bound up the lakes, laden with coal. Shortly before 8 o'clock in the 
evening, in the neighborhood of the first gas-buoy above Bar Point 
lightship, the vessels collided. It is the claim of the Ellwood that, 
while she was bound down, and in the neighborhood of the first gas- 
buoy above Bar Point lightship, and was proceeding down about the 
center of the channel above the Détroit River lighthouse, at her usual 
speed, and when at the usual and proper place for beginning to make 
the necessary turn, at a point below the gas-buoy, she started to swing 
to port, andi at the same time she sounded a two-blast signal to a 
down-bound steamer in the neighborhood of a mile away apparently 
upon a course up bound from Toledo. This up-bound steamer, which 

•For other cases see same toplc & | numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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proved to be the Brower, responded with two blasts ; but about this 
time, or shortly afterwards, as the EUwood was swinging to port, and 
the Brower still a considérable distance off to starboard, the Brower 
again sounded a two-blast signal, which the EUwood answered with 
two, still continuing on a swing, under a hardastarboard wheel. As 
the vessels approached each other, it was discovered by the watch 
on the EUwood that the Brower was not making her turn properly, 
but was heading on to the Ellwood amidships. When this was dis- 
covered, the Ellwood's wheel was put hard to port, and, notwithstand- 
ing this effort, the Brower's stem and starboard anchor struck the 
Ellwood on the latter's starboard side, causing the damages com- 
plained of. 

It is contended on behalf of the Brower that there were several 
dredges extending out to the southeastward from the Détroit River 
light; that the Brower saw the lights of the Ellwood as she was 
making the turn into Lake Erie, and heard the two-blast signal. It 
was then observed from the Brower that the Ellwood was not swing- 
ing in accordance with her signal, and with her own helm hardastar- 
board, the Brower repeated the two blasts. The Ellwood answered 
with two, and then, as the EUwood was not being swung sufficiently, 
the Brower's engines were reversed, but the Ellwood came on, and 
there was a collision at a small angle, and a glancing blow, causing 
injury to both boats. 

It will be noticed from thèse claims there was no insufiiciency of 
lights and no misunderstanding of signais. The principal complaint 
of each vessel against the other is that she did not make the turn 
properly; in other words, that she was occupying the waters of the 
other vessel. 

I think that the location of the point of collision bas been definitely 
ascertained, both from the testimony of ail the witnesses, and from 
the point fixed in the survey which was introduced in testimony. 
There were five dredges at work to the southward and eastward of 
the Détroit River light. Thèse dredges were nearly in a straight 
Une, and close to the westerly edge of a new 800-foot channel or eut ; 
thèse dredges being on the average of 1,000 to 1,200 feet apart. The 
point of collision was about 1,200 feet east of the Une of the dredges. 

From the entire record it appears that, if the Brower had taken the 
ordinary and proper course of a vessel bound from Toledo, she would 
hâve been several hundred feet further to the westward than the 
point of collision. For the boat to go into the waters east of the 
dredged channel was entirely unnecessary. In making her turn to 
port, the Brower failed to direct her course to port, according to 
the signais. She went over into the waters of the Ellwood apparently 
depending upon the EUwood to partly anticipate meeting her, and this 
caused the disaster. The Ellwood in making the turn went several 
hundred feet further to the eastward than vessels ordinarily went, 
and, had the Brower made the turn properly, there would bave been 
several hundred feet between the boats in passing under the star- 
board signal. 

It is évident that the EUwood might bave increased the space sev- 
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eral hundred feet more, but she was not required to do se, for each 
vessel was entitled to présume that the other would act lawfully in 
référence to its navigation. The Victory & The Plymothian, 168 U. 
S. 426, 18 Sup. Ct. 149, 42 L. Ed. 519. 

Mate Bryce, of the Brower, an experienced navigator, holding mas- 
ter's papers, said: 

"Q. He wpuld in the prdinarj' course of navigation, golng down tliere, and 
getting a two-blast signal from an up-bound vessel, would expect, would he 
not, the up-bound vessel would pass at least withln 600 feet of the Détroit 
River lightshlp, would he not? A. ïes, somewhere along about 600 or 500 
or 300 feet." 

It is not contradicted that the course taken by the EUwood was 
northward further from the dredges than is usually taken by vessels 
at this point in the lake. From Bryce's testimony, it appears that the 
Brower, near the time of the colHsion, was far over from the middle 
Hne of the dredged channel, into the water of the EUwood. 

The testimony of the witnesses on the dredges does not materially 
dispute the point of colhsion. Had the Brower starboarded at the 
proper time, and swung to port in obédience to the passing signais, 
it is plain this colHsion would not bave occurred. In any event, 
she failed to make her turn up the channel, in the usual and proper 
way. She was not following the proper course, and this caused the 
collision. 

The question is raised as to the sufficiency of the lookout on the 
EUwood. I think it appears in the record with clearness that any 
insufficiency of the lookout could bave had nothing to do w'ith the 
disaster that followed. The captain was navigating the EUwood, and 
appears to hâve understood what was going on at the time of the 
disaster. There was nothing in the nature of the locality that would 
give those in charge of the navigation of the Brower to expect that 
the EUwood would proceed in any other than the direction in which 
she did. The EUwood was navigated in the customary manner. 
Compliance with the ctistomary usages of navigators at this place 
was required, and each navigator had to expect that the turn would 
be made in such a manner as not to interfère with the navigation 
of the other vessel. Lake Erie Transportation Company v. Gilchrist 
Transportation Company, 142 Fed. 89, 73 C. C. A. 313; The Victory 
& The Plymothian, 168 U. S. 410, 426, 18 Sup. Ct. 149, 42 L. Ed. 519. 

The navigators of thèse two vessels knew that each intended to 
make a turn as part of the usual and customary course attributable 
to each, and that such navigation would keep them clear of each other 
if the maneuvers were properly made. The risk of collision was not 
involved if each vessel did what it was bound to do under the agree- 
ment and usages of navigation. The EUwood was not bound to an- 
ticipate that the Brower would not be navigated in the usual manner 
and comply with the passing agreement. Each steamship was bound 
to conform to her own customary course and maneuvers and take 
notice of the customary course and observe the movements of the 
other, and each had the right to assume that the other would do so. 
The Servia, 149 U. S. 144, 153, 13 Sup. Ct. 877, Z7 L. Ed. 681. 
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The Ellvvood was entitled to hold her course and manage her own 
navigation on the supposition that the Brower would make her turn 
without encroaching upon the EUwood's side of the channel, and, 
until it was apparent that the Brower was not going to do this, there 
was in a légal sensé no risk of collision which called upon the Ell- 
wood to slack her speed or to change her course over to the other 
side of the channel. The collision which occurred was a conséquence 
of the négligence or fault of the Brower, in disobedience of the rules 
of navigation at this point and of her expressed passing agreement. 
The Ellwood took the most reasonable course to avert the collision, 
and I cannot see how the Ellwood was in any way at fault. 

The record is not entirely clear with référence to the lookout main- 
tained by the Ellwood ; but, in any event, the master of the Ellwood 
saw ail that was necessary to be seen, and heard ail that was neces- 
sary to be heard, in order to properly navigate bis boat at this time. 

I am therefore of the opinion that the Brower alone was wholly 
at fault in causing this collision. 



DE ATLEY v. CHESAPEAKE & O. RY. CO. 
(District Court, E. D. Kentuclcy. November 6, 1912.) 

1. Mastee and Servant (§ 2.56*) — Injueies to Sebvant — Emplotee's Lia- 

bility act. 

Einployer's Liability Act April 22, 1908, c. 149, 35 Stat. 6ô (U. S. Comp. 
St. Supp. 1911, p. lo22), imposes liability on a comraon carrier engagpd 
In Interstate coiimieree for injuries to a servant while so engaged result- 
ing in wbole or in part from the négligence of any of the offlcers, agents, 
or employés of such carrier, or from any defect or insufflciency due to 
its négligence in its cars, engines, appliances, machinery, track roadbed, 
Works, boats, wharves, or other equipment. Plaintiff, a brakeman on an 
Interstate train, l)y direction of the engineer, lel't the train at a tower 
to get orders, and on his return with the order, in attempting to board 
the train while in motion in accordance with custom, he fell under the 
wheels, and was injured. The cojnplaint alleged négligence in the engi- 
neer's fallure to stop the train for plaintifC to get aboard and in défend- 
antes faiiure to adopt and promulgate rules forbidding the practice of 
brakemen moupting trains while in motion, and requiring them to be 
stopped under such circumstances. Held that, though the duty to pro- 
mulgate rules was a nondelegable one, it was one which could neverthe- 
less be performed only by défendants offlcers, agents, and employés, and 
hence both allégations of négligence were allégations that plalntiff's in- 
jury resulted from the négligence of defendant's offlcers, agents, or em- 
ployés, and were within the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
809-812, 815; Dec. Dig. § 256.*] 

2. Master and Servant (§ 87*) — Injueies to Servant — Employer's Liabil- 

ity Act. 

Employer's Liability Act April 22, 190S, c. 149, 35 Stat. 65 (U. S. Comp. 
St. Supp. 1911, p. 1322), making every conimon carrier engaged in Inter- 
state commerce liable for Injury to or death of an employé engaged in 
such commerce, resulting in whole or in part from négligence of any of 
its offlcers, agents, or employés, or by reason of any defect or insufficlency 
, due .to its négligence in any of its cars, engines, etc., was intended to 

•For oUier cases see aame topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cover every aet of négligence for which a comnion carrier engaged la 
Interstate commerce might be liaWe to its employés in sneh commerce. 

[Ed. Note.~For other cases, see Master and Servant, Cent. Dig. § 
138 ; Dec. Dig. § 87.*] 

3. Commerce (§ 8*) — Employee's Liability Act— Effect. 

Employer'» Liability Act April 22, 1008, c. 149, 35 Stat. 65 (U. S. Comp. 
St. 1911, p. 1322), malîing cojnmon carriers eugaged in interstate com- 
merce liable for injuries to employés, supersedes ail otlier cominon-law 
and statutory liabilities on the part of suoli carriers to sncb employés. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
§ 8.*] 

4. Eemoval of Causes (§ 25*) — ICmployer's Liability Act — Injuries to 

Person Engaged in Interstate Commeuob — Acts of Kegligence. 

Wliere, in an action for injuries to a bral^eman engaged in interstate 
commerce against tlie carrier, plaintiff claimed a liability under Em- 
ployer's Liability Act April 22, 1908, e. 149, .35 Stat. 65 (II. S. Conip. St. 
Supp. 1011, p. 1322), the suit would be regarded for purposes of removal 
as one arlsiug under the act, though the négligence charged be not cov- 
ered by the act, or the facts alleged do not make out that there had been 
négligence as charged. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
59 ; Dec. Dig. § 25.*] 

5. REirovAi op Causes (§ 3*) — Employer's Liability Act — Diversity of Cit- 

IZENSIIIP. 

Under Employer's Liability Act April 22, 1908, c. 149, 35 Stat. 05 (TJ. 
S. Comp. St. Supp. 1911, p. 1322), as ameiided by Act April 5. 1910, c. 
143, 30 Stat. 291 (U. S. Comp. St. Supp. 1911, p. 1324), iiroviding that an 
action brouglit under the act shall not be removabie, such an action is 
not reniovai)le, though it iiivolves diversity of citizenship. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 
5; Dec. Dig. § 3.*] 

At Law. Action by John J. De Atley against the Chesapeake & 
Ohio Railway Company. On motion to remaiid. Granted. 

Holmes & Ross, of CarHsle, Ky., and A. D. Cole, of Maysville, Ky., 
for plaintiff. 

Worthington, Cochran & Browning, of Maysville, Ky., for défend- 
ant. 

COCHRAN, District Judge. This cause îs before me on motion to 
remand. It is a suit to recover damages for a personal injury. The 
plaintifï was a brakeman in defendant's employ, and at work, as 
such, on one of its freight trains at the time of his injury. The 
injury was occasioned by his falling in an attempt to mount the train 
whilst in motion, and consisted in having his right foot eut off by one 
of its wheels. As it approached a tower from which written orders 
as to the opération of trains are issued, the plaintiff, by direction of 
the engineer, left the train to get an order, and it was on his return 
with the order that he was making the attempt to mount. At no 
time did the train stop to let him off or get on. It had been the 
practice for a year or more for brakemen to get written orders from 
the tower in this way; i. e., getting off and remounting whilst the 
train was in motion as it passed the tower. 

The négligence complained of was the failure on the part of the 

•For other cases see same topic & § NUimiiii ia Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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engineer to stop the train for plaintiff to mount it, and the failure 
to adopt and promulgate a rule forbidding such a practice and requir- 
ing the trains to be stopped under such circumstances. It is alleged 
in the pétition that the défendant is a common carrier engaged in inter- 
state commerce, and that the plaintiff was employed by it in such com- 
merce, and the right to recover is expressly based on the Employer's 
LiabiHty Act April 22, 1908. 

The ground upon which removal was sought was diversity of citi- 
zenship. In determining whether the cause was removable, I will 
limit myself to the question whether its removal was forbidden by 
the amendment of 1910 to that act. It is claimed that it is not so for- 
bidden for two reasons. One is that the case did not arise under the 
act. The other is that the removal was obtained, not on the ground 
that the case arose thereunder, but on the ground of diversity of citi- 
zenship. The claim that the case did not arise under that act is made 
in the face of the fact that it is alleged that the défendant is a com- 
mon carrier engaged in interstate commerce, and that plaintiff was 
employed by it in such commerce, and the right to recover is expressly 
based on that act. 

[1] The act authorizes a recovery of damages for an "injury or 
death resulting in whole or in part from négligence of any of the offi- 
cers, agents or employés of such carrier, or by reason of any defect 
or insufficiency, due to its négligence, in its cars, engines, appliances, 
machinery, track, roadbed, works, boats, wharves or other equipment." 
It thus authorizes a recovery, apparently at least, in two classes of 
cases. The contention is that this case does not come within either 
class. Clearly it does not come within the second, for there was no 
defect or insuffîciency as is called for by it. It does not come within 
the first, as to the négligence in not adopting or promulgating the rule 
referred to, for it is limited to cases where the injury is caused by the 
négligence of a "coemployé or fellow servant," and the failure to adopt 
such rule was not the "violation of any duty owed by any coemployé 
or fellow servant" to plaintiff. It was a violation of duty by the de- 
fendant, the carrier, if by any one. And, as to the négligence of engi- 
neer, it does not come within the first class because it does not ap- 
pear from the allégations of the pétition that the engineer was nég- 
ligent in not stopping the train. It is not alleged that there was any 
duty on the part of the engineer to stop the train to enable the plaintiff 
to get aboard, or that he knew that plaintiff had gotten off the train, 
or that he wanted to get back on. Such, in substance, is the defend- 
ant's position on the question whether the case is one arising under 
that act. The plaintiff took an appeal from the order of the lower 
court removing the case to the Court of Appeals of Kentucky, and 
that court reversed that order, holding the case nonremovable. De 
Atley v. Chesapeake & Ohio Ry. Co., 147 Ky. 315, 144 S. W. 95. It is 
held that the case arose under the act because of the clause as to 
the négligence of the engineer. Judge Nun said : 

"Appellee's counsel concède that the act and its amendment Imposed a 11a- 
blllty on the carrier for any injury caused by the négligence of a coemployé 
or fellow servant, and for other causes, not necessary to mention hère. Ap- 
201 F.— 38 
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pellant vvas clearly a coemployé of tlie engineer in charge of the train, and 
ttie act referred to makes the company liable for the négligence of the engi- 
neer that caused or prodiiced the injury to appellant." 

Concerning the allégations of the pétition and the effect thereof, he 
said this: 

"It was also clearly charged that the engineer in charge upon the occasion 
of the injury direeted De Atley to leave the train while it was running, and 
uegligently falled to stop the train to allow him to get aboard in safety. If 
Ihese acts were actually conimitted, and they niust be so considered for the 
purpose of this action, they were certainly négligent acts of a coem])loy6 of 
De Atley within the meanlng of the act of Congress, and he was entitled to 
maintain his action in the state court." 

The pétition allèges that the engineer failed to stop the train, and 
that he was négligent in so doing. It seems to me, also, that the allé- 
gations thereof should be construed to mean that he knew that plain- 
tifif had gotten off the train and wanted to get back, and that whilst 
the train was in motion. It is alleged that the practice had been for 
a year or more for the servants superior in authority to the brakemen 
to require them to get on and oflE the trains for orders whilst it was 
in motion and without stopping, and that on this occasion the plain- 
tiff was direeted by the engineer when the train was approaching the 
tower to go forward to it and get orders, and that, whilst lie was on 
the way from the tower pursuant to sucli direction with orders and 
was endeavoring to get on the train while in motion, he fell. It is not 
distinctly alleged that he got off the train pursuant to the direction, 
but that is necessarily to be inferred from the allégation as to the 
direction and the return pursuant thereto with the order. I think, 
also, that it follows from this allégation that he got ofï and on while 
the train was in motion pursuant to the engineer's direction, and that 
he knew he did so. It was not essential to allège that the engineer 
owed a duty to the plaintiff' to stop the train. The law imposed on 
him the duty of operating the train with due regard to the safety of 
the brakeman, and the allégation that he negligently failed to stop is 
an allégation that he failed to exercise such care. It seems to me, 
therefore, that the opinion of the Court of Appeals is sound. But, 
assuming that the pétition failed to state a good cause of action on 
account of the engineer's négligence, is it to be said that, because of 
this, the case did not arise under the act? Such is the effect of de- 
fendant's contention. 

Then, how is it as to the négligence charged in failing to adopt 
and promulgate the rule referred to. The duty so to do was one of 
the nondelegable duties of the défendant as master. But it was a 
duty, as is the case with ail its nondelegable duties, which it could not 
perform except through its officers, agents, and employés. Being a 
duty having relation to the opération of its trains, it is one that would 
be delegated to such of its officers, agents, and employés as had to 
do with their opération, and hence were in position to détermine what 
were proper rules to be adopted and promulgated. The failure to per- 
form such duty according to the allégation of the pétition was négli- 
gence on the part of such officers, agents, and employés. As to such 
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duty such officers, agents, and employés were not fellow servants of 
the plaintiff. Their négligence was négligence on its part, as distin- 
guished from the négligence of fellow servants. Yet notwithstanding 
this, such failure, if it was négligence not to adopt and promulgate 
such rule, was négligence on the part also of such officers, agents, 
and employés, and hence I think within the first class of cases cov- 
ered by the statute. I do not think that this class is limited to fel- 
low servants which seems to be the contention of the défendant. It 
is not so limited by the language used. The language used is, "any 
officers, agents, or employés," and this is broad enough to cover any 
négligence for which a common carrier engaged in Interstate com- 
merce can be responsible to its employés therein. It is truc that in 
the second class the language used is "its négligence." But its nég- 
ligence must be négligence also of those officers, agents, and employés 
to whom it has intrusted the duty of looking after the condition of its 
cars, etc. It can only act through officers, agents, and employés, and 
the failure to look after such condition properly is necessarily négli- 
gence on the part of officers, agents, and employés to whom it has in- 
trusted the duty of looking thereafter. The two classes seem, there- 
fore, to overlap, but I do not think that one is justified in limiting 
the language of the first class to prevent overlapping, which would 
be done by Hmiting the first class to the négligence of servants for 
which the common carrier is not liable at common law, leaving the 
second class to cover the négligence of servants for whom it is in 
such cases as it covers. By so doing there would be eliminated from 
the act liability thereunder for certain négligence on the part of serv- 
ants for whom the carrier is liable at common law, to wit, négligence 
on the part of servants who are not fellow servants, but which does 
not relate to its "cars, appliances, machinery, track, roadbed, works, 
boats, wharves, or other equipment," as in the case hère, where, ac- 
cording to the allégation of the pétition, there was négligence on the 
part of such servants of défendant to whom it had intrusted its non- 
delegable duty of adopting and promulgating the proper rules as to 
the opération of its trains. 

[2] It seems to me that it was the intent and purpose of the act 
to cover every négligence for which a common carrier engaged in 
interstate commerce might be liable to its employés in such commerce. 

[3] It is settled that it supersedes ail other common-law and stat- 
utory liability on the part of such common carriers to such employés. 
If, then, the act does not cover every négligence for which such com- 
mon carrier may be liable to such employés, there are cases of négli- 
gence, and this, as to the négligence in not adopting and promulgat- 
ing the rule in question, is one of them, in which there is no liability 
at ail. But this cannot hâve been the intention of Congress. It is 
difficult, however, to explain why it separated the cases of liability 
into two classes, where the first class is broad enough in terms to 
include the second class, and, indeed, to cover every case p£ négli- 
gence for which the common carrier might be made liable, and no 
explanation thereof occurs to me. But the inability to find such ex- 
planation does not justify one in limiting the first class to fellow 
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servants so as ta get two distinct classes, which do not overlap each 
other, thereby eliminating from the act certain cases of négligence 
for which there is liability at common law. It is sufficient to say that 
the act in express terms covers the négligence of any of the officers, 
agents, or employés of the common carrier, and the failure to adopt 
and promulgate a proper rule for the opération of its trains is négli- 
gence on the part of its officers, agents, and employés to whom it 
has intrnsted the performance of such duty. Bnt, assuming that such 
négligence is not covered by the act, is it to be said that because of 
this the case did not arise nnder the act? Such is the efïect of the 
defendant's contention hère. I am inclined to the opinion that it can- 
not be so said, any more than it can be said that the case did not arise 
thereunder as to the engineer's négligence, assuming the pétition not 
to state facts showing négligence on his part. As heretofore stated, 
the act supersedes ail other basis of liability for négligence on the 
part of a common carrier engaged in interstate commerce to its em- 
ployés therein, and is now the only basis of liability therefor. 

[4] A suit, therefore, against such a carrier by such a one of its 
employés, seeking to recover damages for an in jury caused by the nég- 
ligence of one of its officers, agents, and employés, particularly if 
expressly based on the act, would seem to arise thereunder, even 
though the négligence charged was not one covered by the act, or 
the facts alleged did not make out that there had been négligence as 
charged. The plaintifï claims in each instance that there is liability 
under the act, and that would seem to be sufficient to make the case 
one arising under the act. 

[5] The other ground upon which it was claimed that the removal 
was not forbidden by the amendment of 1910 is that the removal was 
obtained, not on the ground that the case arose under the act, but on 
the ground that there was a diversity of citizenship. The position is 
taken that the only cases, the removal of which Congress intended 
to prohibit, were those where there was no diversity of citizenship, 
and the only ground of removal is that the case arose under the act. 
The intention, in other words, was to prohibit only a removal on the 
ground that the case arose under the act, and this in order to prevent 
the removal of ail such cases. This view was adopted in the case 
of Van Brimmer v. T. & P. Ry. Co. (C. C.) 190 Fed. 394, but I 
think the position is unsound. Congress said that "no case arising 
under this act" should be removed, and it should he taken to hâve 
meant what it said. Ali the other décisions are the other way. They 
are as follows: Symonds v. St. Louis & S. E. Ry. Co. (C. C.) 192 
Fed. 353; Strauser v. Chicago, B. & Q. Ry. (D. C.) 193 Fed. 295; 
Lee V. Toledo, .St. L. & W. Ry. Co. (D. C.) 193 Fed. 685 ; Ulrich v. 
N. Y., N. H. & H. Ry. Co. (D. C.) 193 Fed. 768 ; Hulac v. Chicago 
& N. W. Ry. Co. (D. C.) 194 Fed. 747 ; McChesney v. 111. Cent. Ry. 
Co. (D. C.) 197 Fed. 85. Some of thèse cases arose after the new 
judicial Code went into force, and the case against removability is 
stronger under that Code than before. This case arose before the 
Code, but I think the case was no différent then than now. 
The motion to remand is sustained. 
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THE FBANK T. HEFFELFINGER. 
(District Court, W. D. Xew York. January 2, 1913.) 

1. TowACE (§ 4*) — IxjuEY TO Otiieb A'essels— Liability or TUG. 

One of two tugs, hirert to tow or maneuver a steaniship, but which had 
iiot yet inade fast to tlie sliip, nor been signaled to do so, caunot be held 
liable for a collision occurrlng while tlie vessel was being luoved by the 
otlier tug, although both belong to the same owner. 

[Kd. Note. — For other casew, see ïowage, Cent. Dig. § 4; Dec. Dig. §4.*] 

2. Tov\-AGE (§ 11*) — Collision Between ïow and Anotiieb Vessel — Liabil- 

iiy OF ÏUG. 

A tug, towing a steamship out of a slip, is responsible for lier move- 
ments, and liable for a collision between the ship and another vessel, 
which eould hâve been avoided by care, provided the ship promptly 
obeyed lier signais. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. 
Dig. § 11.*] 

S. Towage (§ 11*) — Collision Between ïow and Anotiieb Vessel — Liabil- 

ITY OF ÏUG. 

A tug, towing a steaniship from a slip on a river, held solely in fault 
for a collision between the ship and another vessel lying in a slip on the 
opposite side of the river, for want of proper care in the towing. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dig. § 11.* 

('ollision wltli or between towing vessels and vessels in tow, see note 
to The John Englis, 100 0. C. A. 581.] 

In Admiralty. Suit by the United States, as owner of the hght- 
house tender Crocus, against the steamer Frank T. Heffelfinger, the 
Peavey Steamship Company, claimant ; the tugs Conneaut and W. G. 
Mason being impleaded. Decree against the Conneaut. 

James C. Moore, Asst. U. S. Atty., of Buffalo, N. Y. 
Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
for claimant. 

Brown, Ely & Richards, of Buffalo, N. Y., for claimant of tugs. 

H.AZEL, District Judge. The freight steamship Frank T. Heflfel- 
finger, 450 f eet over ail, by 50 f eet beam, struck the lighthouse tender 
Crocus at midnight on May 11, 1909, while the former was being as- 
sisted out of Evans slip across Bufïalo river to the Philadelphia & 
Reading coal dock by the steam tug Conneaut. The Evans slip is 
70 feet wide and adjoins the river. There was an approximate dis- 
tance of 390 feet from the entrance thereto to the opposite bank of 
Bufïalo river, where the Crocus was moored in the government slip 
with her stern projecting out about 5 feet into the river, and a dis- 
tance of approximately 400 feet from the entrance to the bend in the 
dock on the City Ship Canal, while the distance to a point on the 
southwesterly side of the City Ship Canal 100 feet from the said 
bend, measured from a point on a line bisecting the entrance to Evans 
slip, is approximately 450 feet. From an examination of such dis- 
tances it is évident that a steamer of the dimensions of the Heflfel- 
iinger, leaving the Evans slip to turn down the river, must be ma- 

•For other cases see same top;c & i numbbk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
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neuvered slowly and with considérable care and diligence. To prop- 
erly make the turn, skill and sound judgment on the part of the tugs 
assisting her would be required; for it wiU be noticed that, if the 
steamship proceeded ahead in a straight line, lier bow would reach one 
bank of the river while her stern still remained in Evans slip. Not- 
withstanding the difficulties of such navigation, steamships of the class 
to which the Heffelfinger belongs are daily maneuvered from Evans 
slip into the river in such a way as to avoid colliding with other craft 
or interfering with their navigation. 

The évidence shows that after taking the line of the tug Conneaut, 
which went ahead, and after blowing an "ail right" signal, the steam- 
ship did not immediately work her engines ; but soon af terwards, when 
her pilot house was abreast the entrance to the slip, without notifying 
the tug, or without receiving directions to that effect, she worked 
her engines slowly backward, in order, as the master testified, not to in- 
crease the speed at which the Heffelfinger was being steadily pulled 
across the river by the tug Conneaut. When the steamship's pilot 
house was abreast the Watson elevator, which is located on a plot 
of ground dividing the river from the City Ship Canal, she backed 
strong ; her master supposing that her stem was near the south bank. 
Captain Lawson, of the tug Conneaut, testified that, when the bow 
of the Heffelfinger was about 100 feet from the south bank, a signal 
to back was blown from the Conneaut, and both the master and the 
engineer of the steamship testified that the signal was promptly obeyed 
by backing full astern with the full power of her enginé by putting on 
the pass over ; but the collision nevertheless occurred. The Conneaut, 
after having signaled the steamship to back, ported her wheel and, head- 
ing downstream, pulled off to starboard with the intention of stopping 
the steamship's headway, but her efforts were unavailing; and while 
the tug was engaged in her endeavor to pull her around the steamship 
lightly struck the Crocus and damaged her. 

[ 1 ] The United States, the owner of the Crocus, libeled the Hef- 
felfinger alone ; but subsequently the owner of the latter, The Peavey 
Steamship Company, under admiralty rule 59 (29 Sup. Ct. xlvi), brought 
in the tugs Conneaut and W. G. Mason. The latter was at anchor at 
the Anchor Line dock at the end of the slip when the collision oc- 
curred, waiting to take the astern line of the steamship to assist in 
making the turn. As the accident happened before the astern Hne 
was heaved, and before the customary signal to assist in mailing the 
swing was. received, it is difficult to see any sound reason for attribut- 
ing fault to her. She is not liable for the négligence of the ahead 
tug, even though both tugs belonged to the same owner. The W. 
G; Mason and The W. I. Babcock, 142 Fed. 913, 74 C. C. A. 83. 

[2] The Heffelfinger daims that the entire fault for the collision 
was due to the Conneaut's négligence in pulling her too close to the 
opposite bank and permitting her bow to sag down, and in passing 
around to the starboard side of the steamship when there was danger 
of striking the after end of the Crocus. On the other hand, the tug 
Conneautclaims that, in view of the situation, it was essential that the 
steamship should be in control of her ahead movements when her bow 
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approached the middie of the river, and allèges négligence for her 
failure to stop her headway directly after signaled to do so. 

There vvas testimony to the effect that prior to taking the line the 
master of the Conneaut notified the master of the Heffelfinger to look 
out for the Crocus and not to let the steamship go across into the 
dock. Six witnesses hâve sworn that such admonition was shouted 
to Captain Lawson, while an equal number of witnesses aboard the 
Heffelfinger hâve sworn that it was not heard or understood. In the 
view I take of this controversy, however, it makes no différence wheth- 
er or not the attention of the Heffelfinger was called to the berth 
of the Crocus. An obligation rested upon the Conneaut to exercise 
proper skill and diligence in towing the steamship. Winslow v. 
Thompson, 134 Fed. 546, 67 C. C. A. 470; Rebstock et al. v. Gil- 
christ Transp. Co. et al. (D. C.) 132 Fed. 174. 

Even with the stern ot the Crocus projecting into the river, the 
condition of the channel, except for its narrowness, was not hazardous. 
The situation no doubt required the steamship to proceed with care- 
fulness and to obey with promptness the signais of the ahead tug; 
tut it did not require her to proceed out of Evans slip to the opposite 
bank, or close thereto, under her own power, or to use her rudder in 
any way. The pilot tug dominated her movements, and was responsi- 
ble for her navigation, upon condition of her prompt obédience to 
the directions of the master of the tug. Even had the Heffelfinger 
heard the admonition shouted to her by the master of the pilot tug 
regarding the berth of the Crocus across the river, it is difficult to 
see how she could hâve acted more cautiously than she did by con- 
tinuing to work her engines slowly backward as the tug pulled her 
forward. The contention that she was in fault for so doing, with- 
out receiving a signal from the pilot tug and without giving notice 
thereof, is without merit, and seems to ignore the uncontroverted évi- 
dence that the steamship stopped as quickly as possible upon receiv- 
ing the tug's signal to do so. 

[3] I am disinclined to hold the steamship in fault, and think it is 
fairly shown that the fault is in the Conneaut for misjudging the 
momentum of the Heffelfinger and failing to seasonably signal her to 
reverse strcng or stop. She certainly lost valuable time in crossing 
the steamship's bovi- and pulling to starboard, when quick action was 
imperative to stop the latter's headway. She alone was in fault, and 
she alone must bear the damage sustained by the Crocus. 

A decree may be entered accordingly, with costs. 



TIIE E. M. PEGK. 

(District Court, N. D. Ohio, E. D. Jauuary 3, 1913.) 

No. 2,393. 

Collision (| T1*) — Vessel Bkeaking fbom jMooiunos — Fault. 

Evidence eonslclered, and hcid not to sustaln tlie burden of proof rest- 
iug on tbe owner of a steamer, wliicli, on a rlse in tlie river where she 
was tied up for the winter, brolce from her mooringa and drifted against 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to ûate, & Rep'r Indexes 
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a (Iredjre below, to sliow tbat such brealdng away was due to inévitable 
accident or a vis major, l)nt rather to show tliat sbe was insTifflcieiitij' 
secured or tliat lier earetaker was iies;lisent, and also to show thaï tlie 
collision was the proximate cause of tbe siulving of tlie dredge l;y break- 
ing its Unes and driving it against souie piles. 

[Kd. Note. — For other cases, see Collision, Cent. Dig. § 101; IK'C. Dij;. 
§ 71.*] 

In Admiralty. Suit by the L,. P. & J. A. Smith Company, owner of 
Dredge No. 8, against the steamer E. M. Peck; the Calimiet Transit 
Company, claimant. Decree for libelant. 

Goulder, Holding & Masten, of Cleveland, Ohio, for hbelant. 
Warren, Cady & L,add, of Détroit, Mich., for claimant and respond- 
ent. 

D'A Y, District Judge. This is a libel in rem, by the L,. P. & J. A. 
Smith Company, owners of Dredge No. 8, against the steamer E. M. 
Peck, to recover damages for the sinking of the dredge on January 
22, 1904, at Lorain, Ohio, due to the alleged négligence of the Peck 
in striking the dredge after the former had broken from her moorings. 

Some time prior to January, 1904, the Peck was moored on the west 
bank of Black river, at Lorain, Ohio, in a proper place. Other vessels 
lay both ahead and astern of the Peck. The Peck's moorings consisted 
of a heavy anchor chain, 75 to 100 feet long, leading forward from 
the starboard side to a white oak bank pile, planted in solid ground, 
some 15 feet hack from the edge of the water. Dredge No. 8 was 
moored in a proper place some 75 to 100 feet to the stern of the Peck. 
She was about 90 feet long and 30 feet wide. Her forward end was 
square, the after end being something of a fantail. Upon the forward 
end was a large derrick or crâne projected ahead, and fastened to the 
sides of the dredge by a wire rope. The river was frozen, and the 
water was beginning to rise at the time of the breaking away of the 
Peck. From a concurrence of the testimony, it appears that the wa- 
ter hadi not risen more than one or two feet at the time the Peck broke 
away. Between 8 and 9 o'clock in the morning, the gorge began to 
move down the river towards the Peck. The compresser holding the 
chain slipped once or twice, permitting the Peck to surge astern. This 
caused the pile to which the Peck was moored to pull oùt, and the 
Peck was carried down the stream. As she passed the dredge, the 
after end of the cabin scrapcd along the edge of the dredge's crâne, 
breaking the cabin stanchions andi throwing the yawlboat, resting on a 
cradle, to the deck. 

I do not think it is established by the libelant that the Peck hit the 
dredge, except in so far as the crâne of the dredge was hit. 

It is claimed by the libelant that the contact between the Peck and the 
crâne of the dredge broke th.e dredge's lines, and drove her astern 
through the ice some 75 feet, and forced her starboard! quarter upon 
some old piling along the water's edge, and stove a hole in the bottom 
about 20 feet forward of the point where the fantail began, in consé- 
quence of which the dredge began to leak and finally sank. 

•For otlier cases see same topic & § mumbeb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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From the évidence it appears that the Peck passed the dredge be- 
tween 8 and 9 o'clock in the morning. At the time the Peck hit the 
dredge's crâne, the water in the river was not more than one or two 
feet above its normal height, but later on the water rose rapidly, until 
in the early part of the afternoon it was at least six feet above the 
normal height. 

It is contendedi by counsel for the Peck that there is no liability in 
this cause of action, for the reasons: First, that the respondent had 
exercised every précaution to secure the Peck against the breaking of 
the gorge, which reasonably prudent men of expérience would hâve 
exercised under like circumstances ; second, that the gorge which broke 
the Peck loose amounted to an act of God ; third, that the contact be- 
tween the Peck and the dredge was not the proximate cause of the in- 
jury to the dredge ; but that the sinking of the dredge was due directly 
to a subséquent intervening cause, namely, the rise in the water which 
fîoated the dredge over the piling, and the failure on the part of 
those in charge of the dredge to slack the lines seasonably and permit 
it to float out as the water receded. 

From the record I think it is apparent that the Peck broke loose by 
reason of the compressor slipping and permitting the chain to become 
slack and then tighten, thus breaking or loosening the pile to which 
the Peck was moored. This was the fault either in the construction 
of the compressor or more probably in the conduct of the caretaker 
of the Peck. The law is well established in cases of this sort in The 
Louisiana, 3 Wall. 164, 18 L. Ed. 85, wherein the Suprême Court says: 

"The collision being causée! by the Louisiana drlfting from her moorings, 
she must be liable for the damages conséquent thereou, unless she can show 
affirmatlvely that the tJrlfting was the resuit of inévitable accident, or a vis 
major which human sklll or précaution and a proper display of nautical 
slvill could not hâve prevented." 

This same principle has been applied by the Court of Appeals of this 
circuit to a case of a boat breaking away during a flood, where the 
original mooring was proper, but it did not appear that the shipkeeper 
properly adjusted the moorings as the water rose. The Wm. E. Reis, 
152 Fed. 673, 82 C. C, A. 21.^ 

Granting that the Peck broke loose by reason of the improper con- 
duct of the shipkeeper, the inquiry naturally is, under this record, 
whether or not the breaking of the Peck from her moorings was the 
proximate cause of any injury sustained by the dredge. The question 
of proximate cause often arises. As was said by the Court of Appeals 
of this jurisdiction, in the case of Slyfield v. Penfold, 66 Fed. 364, 13 
ce. A. 514: 

"This is generally a question of fatt to be deternùned in each case by the 
circumstances attending the injury, and the conditions in which it happen- 
ed. In Kailway Company v. Kellogg, 94 U. S. 469 [24 L. Ed. 2561, it is said: 
'Ttue primary cause may be the proximate cause of a disaster, though it 
may operate through successive instrumentalities. » » * ihe question 
alvvays is : Was there an unbroljen connection between the wrongful act 
and the injury — a continuons opération? Did the faets constitute a con- 
tinuous succession of events, so linUed together as to make a natural whole, 
or was there .some new and independent cause intervening between the wrong 
and the injury? * * * The inquiry therefore must always be whethef 
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there was any Intermediate cause discoiinectod froiii the prlmary fault, and 
self-operatlng, which produced the iujury.' " 

The dredge was moored with a new seven-inch line forward and a^ 
number of other breastlines. The contact of the boom or crâne of the 
dredge with the Peck broke several stanchions and scraped the top of 
the cabin of the Peck. 

There is a grcat variance in the testimôny of witnesses as to whether 
or net the contact of the Peck with the crâne of the dredge broke the 
fastenings of the diredge, or whether it did not. Much of the testimôny 
in this case on behalf of the Peck was taken some six years after the 
occurrence. Making due allowance for this, and weighing the testi- 
môny, I think that f rom ail of the probabilities the contact of the Peck 
and the dredge was sufficient to break the Unes on the dredge and force 
the dredge back onto the pilings and break a hole into the hull of the 
dredge which subsequently caused the sinking of the dredge. 

To say that the dredge wouldl bave sank had there been no contact 
would be to deal in spéculation. 

The law being ,so well establisl;,ed in cases of this kind, and it having 
been shown that the Peck was in fault in référence to her moorings, 
and that the contact took place between the Peck and the dredge, I 
reach the conclusion that the Peck was at favtlt. 



KELLY'S ADM'X v. OHESAPEAKE & O. RY. CO. et al. 

(District Coiu-t, E. D. Kentucky. November 6, 1912.) 

1. Master and Sehvant (§ 87*) — Interstate Carrikbs — Kmployer's Lia- 

mi.ITY ACT. 

A iiiîistor iiicclianic employed by au int*rstate railroad company can- 
not be inatlo liablo for the death of an engineer, imder the fédéral Em- 
ployer's Liability Act (Act April 22, 1SX)S, e. 149, 35 Stat. 65 [U. S. Comp. 
St. S(ipp. 1011, p. 18221) ; liability under such act beliig limit«d to com- 
inon carriers ciigaged iii Interstate commerce. 

I Ed. Xote. — For other cases, see Master and Servant, Cent Dig. § 13S ; 
Dec. Dig. § S7.*] 

2. Commerce (§ S*) — Death of Servant — Interstate Carriers—E.mploter's 

Li.\BiLiTY Act — Exclusive Application. 

AVhere an iuterstate carrier was liable for the death of a servant, un- 
der the fédéral Employer'» Liability Act (Act April 22, 1908, c. 149, 35 
Stat. 65 |U. S. Comp. St. Supp. 1911, p. 1322J), it could not also be made 
liable under a state statute creating a cause of action for wrongful death; 
the fédéral act, vrhere it applies, being exclusive. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
§ 8.*] 

3. Master and Servant (§ 256*) — Death of Servant— Interstate Com- 

merce — Employer's Liability Act. 

Where a pétition for wrongful death of a railroad engineer alleged that 
ho was kllled vvhile employed by défendant In Interstate commerce, that 
défendant was engaged in such commerce, and that the decedent's death 
resulted from th« négligence of defendant's ofïicers, agents, and employés, 
and the defective condition of defendant's roâdbed and the engine décè- 
dent was required to use, it sufïiciently stated a cause of action within 

•For other cases see same topic & ; number id Dec. & Am. Digs. 1007 to date, & Rep'r Indexe» 
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tlie fédéral Employer's Liabilitv Aet fAct April 22, 1908, c. 149, 35 Stat. 
«5 [U. S. Comp. St. Supp. 1911, p. 13221). 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 
809-812, 815 ; Dec. Dig. § 256.*] 

4. Removal of CAU.SES (§ 30*) — Causes of Action— Joinder—Employeb's 

LiABlLIIY ACT. 

Plalntiff adinlnistrator bronght suit against défendant Interstate rail- 
road Company for the deatli of plaintlfC's intestate, alleging a cause of 
action under the fédéral Employer's I^iability Aet (Act April 22. 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), in that intestate, 
an engiiieer, was killed wliile in the employ of défendant company as a 
resuit of the négligence of défendant company's offlcers, agents, and em- 
ployés. Plaintiffi also joined a cause of action against an individual 
défendant alleged to hâve been défendantes master meehanie, alleglng 
that he negligeutly directed intestate to operate the engine at the time 
knowing that it was détective, and that the traclc over which he was to 
operate it was also détective. In a pétition to remand the coriJorate dé- 
fendant denied that the individual défendant had ever been its master 
mechariic, alleged that he had nothing to do witli directing plaintiff's 
intestate to operate the locomotive the derailment of which killed hlm, 
and that such allégations in the pétition were untrue and known to be 
so when made, and were niade solely to prevent a removal to the fédéral 
court, which allégations were not denied. Held, that such allégations In 
the pétition for removal required a flnding that the individual défendant 
was frauduleiitly joined ; and hence the action, if brought against the 
■corporate défendant alone under the fédéral Employer's Llahility Act, 
not belng removable, though diversity of citizenshlp existed between 
plaintiffi and such corporate défendant, the cause was subject to remand. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. I>lg. § 79; 
Dec. Dig. § 36.* 

Fraudulent joinder of parties to prevent removal of cause to fédéral 
court, see note to Offner v. Chicago & E. R. Co., 78 C. C. A. 362.] 

5. CoNSTiTt'TiONAi, Eaw (§ 249*) — Removal of Causes (§ 3*)— Employer's 

LiABiLiTY Act — Diversity of Citizenship. 

Fédéral Employer's IJability Act (Act April 22, 1908, e. 149, 35 Stat. 
65 [U. S. Comp. St. Supp. 1911, p. 1.'Î22]), providing that no case arising 
thereiu should be removed, construed to ijrevent a removal in cases un- 
der the act involving diversity of citizenship, vv-as not unconstitutional a.s 
making an unjust discrimination between such cases and cases of a 
like eharacter not arising under such act which inlght be removed in 
case they involved diversity of citizenship or other retnovable cause. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 710: 
Dec. Dig. § 249;* Removal of Causes, Cent. Dig. §§ 4, 5 ; Dec. Dig. § 3.*] 

At Law. Action by Mat Kelly's administratrix against the Chesa- 
peâke & Ohio Railroad Company and another. On motion to remand. 
Sustained. 

OT^ear & Williams, of Frankfort, Ky., for [Dlaintiff. 

Lewis Apperson, of Mt. Sterling, Ky., and John T. Sh.elby, of Lex- 
ington, Ky., for défendant. 

COCHRAN, District Judge. This cause is pending hefore me on 
a motion to remand. It is a suit to recover damages for the death ol 
plaintiiï's intestate. He was, at the time of his death, an engineer in 
ïhe employ of the défendant company, and his death was caused by 
the derailment of his locomotive. The défendant George Robinson is 
alleged to hâve been def endant's master meehanie at the time. 

•For other cases see same topic & § number in Dec & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The pétition allèges that the défendant company was a common 
carrier engaged in interstate commerce ; that the décèdent was em- 
ployed therein; that his death was caused by the négligence of the 
officers, agents, and employés of the défendant and by reason of 
defects and insufficiencies of the road, rails, and track, and of the 
engine, appliances, and machinery. Such are the allégations as to 
the défendant company. As to the défendant Robinson, the alléga- 
tion, in substance, is that he negligently directed the décèdent to op- 
erate the engine knowing that it was defective, and that the track over 
which he was to operate it was also defective. 

[1-3] The pétition states a cause of action against the défendant 
company under the Employer's Liability Act (Act April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1911, p. 1322]), and, under the 
décisions of the Kentucky Court of Appeals, one against the défend- 
ant Robinson under the wrongful death statute of Kentucky. The 
individual défendant is not liable under the Employer's Liability 
Act, for it is limited to common carriers engaged in inttr- 
state commerce, and he is not such ; and under the allégations of 
the pétition there can be no liability of the corporate défendant under 
the Kentucky wrongful death statute, for the Employer's Liability 
Act, as to cases coming within its terms, supersedes that statute ; and 
it is expressly alleged that the corporate défendant is a common car- 
rier engaged in interstate commerce, the décèdent was employed in 
such commerce, and he was killed by the négligence of the officers and 
agents and employés of the corporate défendant, and the defective con- 
dition of its roadbed and engine, thus bringing the case within the 
terms of the act. 

Defendant's counsel spéculâtes as to why plaintiff sued both de- 
fendants in the same action. Several hypothèses are put forward to 
account for this. But it does not seem to me that the détermination of 
her actual thoughts on this matter is of conséquence. The motion is 
to be disposed of on the case made by the facts alleged in the pétition. 
It makes a case against the corporate défendant under the national 
statute and against the individual under the Kentucky statute. Under 
the allégations of the pétition it would not be possible for plaintifif 
to recover as against the corporate défendant on the Kentucky stat- 
ute, in case it should turn out in proof that her intestate was not em- 
ployed in interstate commerce. She has alleged that he was so engaged, 
and under this pétition she must prove this fact. To recover on the 
Kentucky statute, it must not only appear that her intestate was not 
engaged in interstate commerce, she must also allège it. 

To sue the corporate défendant under the national statute, it was 
not necessary for the plaintifï to claim that she was so suing in her 
pétition. It was sufficient for her to allège facts which brought her 
case within that statute, which she did. Judge Warrington, in the case 
of Garrett v. L. & N. R. R. Co. (C. C. A.) 197 Fed. 715, said: 

"True it Is not distinetly alleged in the déclaration that the action is 
based upon the second Employer's Liability Act, but we thiuk this etïect 
must be given to the avermeuts of the déclaration that the deceased met 
liis death while in the employ of the company, and while it was engaged in 
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Interstate commerce. Sueh avermeuts rendered the fédéral act alone appli- 
cable." 

[4] It is certain, therefore, that the suit as to the corporate défend- 
ant is on the national statute. It is equally certain that the suit as to 
the individual défendant is on the state statute, whatever plaintiff may 
hâve thought about it. It could not as to him be otherwise than on it. 
If I were to hazard a guess why it was the individual défendant was 
sued, I would say it was to make it cocksure that the case could not 
be removed. There was a feeling of uncertainty as to whether the 
suit was removable if against the corporate défendant alone, even 
though it was based on the national statute, and it was thought that 
whatever uncertainty there was would be donc away with by suing 
the individual défendant also. It is likely that it was not thought 
out just how so doing would accomplish this end. As a matter of 
fact, so doing has brought about the only complication in the case. 

[5] Had the suit been brought against the corporate défendant 
alone, there could hâve been no doubt that it was not removable; 
and this though diversity of citizenship exists between it and plaintiff, 
and the cause was removed on this ground. In the case of Van 
Brimer v. T. & P. R. R. Co. (C. C.) 190 Fed. 394, which arose before 
the new Judicial Code went into effect, it was held that a case aris- 
ing under the Employer's Liability Act was removable where diver- 
sity of citizenship existed. In a number of cases arising both before 
and after that Code went into effect, it has been held otherwise. 
Those cases are the following, to wit : Symonds v. St. Louis & S. E. 
R. R. Co. (C. C.) 192 Fed. 353 ; Strauser v. Chicago, B. & Q. R. R. 
Co. (D. C.) 193 Fed. 295 ; Lee v. Toledo & L. W. R. R. Co. (D. C.) 
193 Fed. 685 ; Ulrich v. N. Y., N. H. & H. R. R. Co. (D. C.) 193 Fed. 
768; Hulac v. Chicago & N. W. R. R. Co. (D. C.) 194 Fed. 747; 
McChesney v. 111. Cent. R. R. Co. (D. C.) 197 Fed. 85. This case 
arose since the Code went into efïect. The law is stronger against 
removability since then than before. But I think such a case was not 
removable before. Congress said that "no case arising under this act" 
should be removed, and it should be taken to bave meant what it said. 

It is urged that to so construe the act renders it unconstitutional, 
in that it makes an unjust discrimination between such cases — -i. e., 
cases arising under the Employer's Liability Act, where diversity of 
citizenship exists — and cases of like character not arising thereunder 
in such contingency ; i. e., that there is no reasonable basis for not 
making the same rule as to removability applicable to both classes of 
cases. This point was not made in any of the above cases, except 
the last one, and in that case Judge Evans held that the point was 
not well taken. In this opinion I concur. The création of the lia- 
bility by Congress was in the exercise of its power under the Inter- 
state commerce clause of the fédéral Constitution. The prohibition 
of the removal of cases arising under the statute was in the exercise 
of the power granted to it by the third article of that Constitution, by 
which Congress is empowered to legislate as to the judicial power of 
such inferior courts as it may establish. I understand that within 
the limit of the second section of that article Congress may do as it 



60G 201 FEDERAL REPORTER 

pleasfes in the exercise of the power thereby conferred. Tn the case 
of Home Life Ins. Co. v. Dunn, 19 Wall. (86 U. S.) 214, 22 L. Ed. 
68, Mr. Justice Swayne said : 

"The thlrd article of the Constitution déclares that the Judiclal power of 
the United States shall be vested in one Suprême Court and such Inferior 
courts as Congress may from time to time establish, and that it shall ex- 
tend, among other thlngs, to controversies between the citizens of différent 
States. As regards the inferior courts authorlzed to be established, Con- 
gress may give them such jurisdiction, both original and appellate, withln 
the llmits of the Constitution, as it may see fit to confer. lîow their ap- 
pellate jurisdiction shall be exercised is not deelared. The whole subject 
is remitted to the unfettered discrétion of Congress." 

What we hâve hère, then, is two causes of action joined together 
in the same suit, one against the corporate défendant under the na- 
tional statute, and one against the individual défendant under the state 
statute, and it may be accepted that they are improperly joined. Had 
the suit been against the corporate défendant alone, it would not hâve 
been removable. Does, then, the fact pf the improper joinder of the 
cause of action against the corporate défendant with the cause of 
action against the individual défendant render it removable? The 
effect of such joinder is to make in the suit what is called a sep- 
arable controversy; î. e., a controversy between the plaintiff and the 
corporate défendant, which is wholly between them, and can be fully 
determined between them. If it were not for the prohibition against 
removal in the Employer's Liability Act, this circumstance would ren- 
der the cause removable, notwithstanding the joinder of the individual 
défendant. The question hère, then, comes to this: Does that pro- 
hibition apply to a controversy arising under the Employer's Liability 
Act, which is a separable controversy, in a suit, or is it limited to one 
that is the sole controversy therein? The answer to this question dé- 
pends on whether, because of the joinder therewith of another contro- 
versy, the case can be said to arise under the act. It does not wholly 
arise thereunder; i. e., it does not arise thereunder so far as such 
other controversy is concerned. But it does arise thereunder so far 
as the controversy as to the liability on that act is concerned. The 
case of Ulrich v. N. Y., N. H. & H. R. R. Co., supra, was decided 
on the assumption that three causes of action were stated against the 
common carrier, who was the sole défendant therein, one of which 
was the Employer's Liability Act, one on a statute of New York, 
and the other at common law ; and yet it was held that the case was 
one arising under the national act, and hence not removable. That 
was a stronger case for removability than hère, where but a single 
cause of action is stated against the removing défendant. 

This cause, however, has a feature in it which renders it unneces- 
sary for me to décide how the matter would be if it had to be disposed 
of on the basis that the plaintifï had a genuine cause of action against 
the individual défendant. The corporate défendant, in its pétition 
for removal, alleged that the individual défendant was not and never 
had been the corporate defendant's niaster mechanic; that he had 
nothing whatever to do with directing the plaintiff's intestate to op- 
erate the locomotive whose derailment killed him; and that thèse 
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allégations and ail other allégations as to Robinson were untrue, and 
known to be untrue when made, and were made solely for the pur- 
pose of preventing the cause from being removed to this court. Thèse 
allégations of the pétition for removal are net denied, and must be 
accepted as true. What we hâve hère, then, is not a genuine cause 
of action against the individual défendant, but a fraudulent one. The 
case is the same, therefore, as if no cause of action had been asserted 
against him, and were solely against the corporate défendant. On that 
basis I hâve already reached the conclusion that the case is not re- 
movable. 
The motion to remand is sustained. 



CALAHAN et al. v. HOLLAND-COOK MFG. CO. 
(District Court, W. D. Washington, S. D. Deeember 26, 1912.) 

No. 1,117. 

1. DiSCOVEHT (§ 19*) — SUFFIOIENCY OF BlLL — ^WaIVBB OF AnSWEB UNDEB 

Oath. 

A complainant Is not entitled to discovery Irom the défendant on a 
gênerai prayer thercfor in the biU, where the blU expressly waives an- 
Bwer under oath and propounds no interrogatories. 

[Ed. Note. — For other cases, see Discovery, Cent. Dlg. §§ 20-26; Dec. 
Dig. i 19.*] 

2. DiSOOVEBT (I 17*) ^IN EQUITT COBPOBATIONS JOINDEB OF OFFICEBS. 

When discovery on the part of a corporation Is asked, the better prac- 
tlce is to join as défendants the corporate ofiBcers havlng particular 
knowledge of the matter sought to be dlscovered. 

[Ed. Note. — For other cases, see Discovery, Cent Dlg. § 18; Dec. Dig. 
I 17.*] 

In Equity. Suit by D. L. Calahan and C. A. Scales against the 
Holland-Cook Manufacturing Company. On exceptions to answer 
for insufficiency in not making discovery prayed for. Exceptions over- 
ruled. 

G. Ward Kemp, of Seattle, Wash., for ccmplainants. 

Walter M. Harvey, of Tacoma, Wash., for défendant. 

CUSHMAN, District Judge. The bill herein is one complaining 
of the infringement of a certain patent for a tuming tool, praying 
fon injunctive relief against the infringement, an accounting of profits 
which hâve been made out of its use by the défendant, and triple dam- 
ages. The complaint also prays for discovery as follows : 

"That the défendant make full dlsclosure and discovery of ail the matters 
aforesald, and full, true, and direct and perfect answer make to the several 
matters herelnbefore stated and chargea (but not upon oath, an answer under 
oath being hereby expressly waived), as fully as if same were herein repeated 
and the défendant fully interrogated in référence thereto, and especially that 
it may set forth." 

Complainant therein asks discovery concerning the manufacturing 

and sale by défendant of — 

"devices of any klnd contalning or employlng the inventions aforesald, or any 
of them and how many thereof it has made." 

«For other cases see same toplc & § ncubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Défendants hâve answered under oath, denying any infringemcnt, 
alleging that this turning tool had been in public use and on sale in 
the United States for more than two years before the application of 
the complainants for the alleged patent, and that claimants unjustly 
and surreptitiously obtained a patent for an invention made by others. 
Particulars of its invention, use, and sale are set forth in the ansvver. 
No discovery is made, as prayed in the complaint. The cause is now 
before the court upon complainants' exceptions to the answer for in- 
sufficiency in not making the discovery prayed for. 

[1] The right to discovery is not ail one of advantage. If sworn 
discovery is made, it is évidence in the case, and requires two wit- 
nesses, or one witness with strong corroboration, to overcome. It 
cannot be considered évidence, unless sworn to, and, if sworn to, where 
an oath has been waived in the bill of discovery, it would not be con- 
sidered évidence against the party so waiving it. It has, therefore, 
been considered that a waiver in the bill of an oath to the answer 
waives discovery. 

"It Is not a bill of discovery, beeause the answer under oath o£ the défend- 
ant is expressly waived. No Interroiiatories are proponnded to elther of the 
défendants; no effort made to obtaiu from them, or elther of them, by way 
of sworn answer, aiiythlng whleli eould be used as évidence in the case." 
Huntington v. Saunders, 120 U. S. 78, at page 80, 7 Sup. Ct. 356, at page 357 
(.30 h. Ed. 580). 

■'The discovery feature of the bill may be disregarded— First, beeause an 
answer under oath is expressly waived in the bill ; and, secondly, beeause 
tlie bill propounds uo interrogatories." Excelsior Wooden Pipe Co. v. City 
of Seattle, 117 Fed. 140, at page 144, 55 C. C. A. 156, at page 160 (Ninth Cir- 
cuit): Tilliughast v. Cbace (C. C.) 121 Fed. 4.35; Victor G. Bloede Co. v. 
Carter (G. C.) 148 Fed. 127; McFarlaud v. State Saviugs Bank (C. C.) 1.32 
l'ed. ;i9!); 6 Enc. W. & l'r. 732. 

Complainants, in support of their exceptions for want of discovery, 
rely upon National HoUow Brake Beam Co. v. Interchangeable Brake 
Beam Co. (C. C.) 83 Fed. 26, and Continental National Bank v. Heil- 
man (C. C.) 66 Fed. 184. There are other cases that might hâve been 
cited ; but, as has been said : 

"The complainant contends that the waiver of the oath does not deprive 
complaiiiant of bis right to a full answer and a full discovery from the de- 
fendants. This contention tiuds some slight support. * « * But there is 
presented no décision of the Suprême Court, or of any Circuit Court of Ap- 
peals, for this position, and it seems contrary to principle. The cases cited 
by Bâtes cannot be accepted as sntîicient authority to overthrow so well es- 
tablislied a principle as that a coiu])lainant who waives an oath cannot bave 
discovery. Tlie waiver of the oatli, which reduces the answer to a mère plead- 
ing nuist also require tliat 'every fact esseutial to plaintifC's title to malntain 
the bill, and obtain his relief, must be stated in the bill, or the defect will be 
fatal.' " Tilliughast v. Chace (C. C.) 121 Fed. 435, at pages 436 and 437. 

[2] When discovery on the part of a corporation is asked, the bet- 
ter practice appears to be to join as défendants the corporate officers 
having particular knowledge of the matter sought to be discovered. 
14 Cyc. 311; Foster's Fédéral Practice (3d Ed.^ § 148, p. 346. 

The exceptions to the answer are overruled. 
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BRENNAN T. TILLTNGHAST. 

TILLINGHAST v. BRENNAN. 

(Circuit Court of Appeals, Sixth Circuit. January 7, 1913.) 

Nos. 2,253, 2,2.j4. 

1. Banks and Banking (§ 80*) — Insolvbncy — Claims — Trust Funds — Con- 

version or Secueities. 

A bank of which complainant was a custoiiier wliile iusolvent wrong 
fully sold certain of complainant's stocls deposlted witli it as collatéral, 
receiving $3,558.75, which it deposited in another bank to its crédit in a 
pre-existing open account May 1, 1909. From May Ist to 8th, inclusive, the 
bank drew drafts on this account In favor of an express company for 
amounts aggregating $2,807.32, receiving from the express company over 
its counter the amount of the drafts in cash, and at ail times from May 
Ist to lOth, inclusive, the open account, after creditiug ail deposits and 
deducting drafts, showed a balance in favor of the insolvent bank always 
in excess of the proceeds of the stock so sokl. On May llth the account 
was overdrawn. hovvever, but at ail times from February Ist until the 
bank closed there was more than >$3,500 of cash on hand in the bank's 
vauits, and $15,652.23 in cash came into the hands of a receiver. Hcld, 
that the proceeds of the stock constituted a trust fund which did not lose 
its eharacter when mingled vvith the other moneys of the bank. and, when 
the deposlt was drawn down by the express company drafts, the trust 
attached to the amount pald by the express company for the drafts pro 
tauto, and hence there was a sufficient foUowing of the fund to entitle 
complainant to a preferred claim therefor. 

[FjiX. Note. — For other cases, see Banks and Banking, Cent. Dig. |§ 184- 
196; Dec. Dig. § 80.*] 

2. Tbusts (§ 352*) — Trust Funds — Loss of Trust Character — Mingling 

WiTH Otheb Funds. 

Where the proceeds of stocks wrongfully sold by an insolvent bank con- 
stituted a trust fund for the beneflt of the owner, they did not lose their 
trust character by being mingled with other moneys of the bank, provided 
the owner could trace the nioney either in its original shape or in sub- 
stituted form into assets which came into the hands of the bank's receiver. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 520-525; Dec. 
Dig. § 352.*] 

3. Trusts (§ 3-58*) — Trust Funds — Mingling with Other Moneys. 

Proof that a tort-feasor has mingled trust funds with his own and made 
paymeuts thereafter ont of the common fund, in the absence of anything 
else appearing, is a sufficient identification of the remainder of that fund 
coming into the hands of the receiver not exceeding the smallest amount 
the fund contained subséquent to the commingling as trust property, un- 
der the presumption that the trust moneys had not been paid out. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §| 523, 553; Dec. 
Dig. § 358.*] 

4. Trusts (§ 372*) — Trust Funds — Blending with Otiieb Funds — Presump- 

TI0N8. 

Where trust funds are blended with other moneys in a bank account 
from which there had been drawings from time to time, the presumption 
that the sums flrst drawn out were from the moneys which the tort- 
feasor had a right to expend in his own business, and that the balance 
which remained included the trust fund, will not stand against évidence 
to the contrary. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 600-603; Dec. 
Dig. § 372.*] • 

•For other càsee see same topic £ S numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
201 F.— 39 
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5. Trusts (§ 072*) — Trust Funds — Mingung — Transfers. 

The presmnptlon that a tort-feasor, having miugled trust funds wlth 
liis owii, pald ont his own funds, and that the remaining balance included 
those of the trust, lias no application where the évidence shows that the 
flrst moueys drawn from the mingled fund by the tort-feasor were not 
in fact dissipated by liim, but merely transferred in a substituted form 
to another fund retained in his own possession. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 600-603; Dec. 
Dig. § 372.*] 

6. Banks and Banking (§ 75*) — Deposits — Réclamation— Insolvency. 

Where a bank, being hopelessly insolvent, receives a deposit with knowl- 
edge that It cannot pay its debts and must fail in business, the depositor 
may rescind for fraud and reclaim the deposit or its proceeds, if traced 
into the assets of the bank coming into the hands of the recelver. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. § 157 ; 
Dec. Dig. § 75.* 

Deposits In bank after insolvency, see note to Riehardson v. New 
Orléans Colïee Co., 43 C. 0. A. 588.] 

7. Banks and Bankino (§ 75*) — Insolvency — Deposits — Receipt. 

Where the ofticers of a bank at the time they received a deposit from 
complainant had known for 10 years that the bank was insolvent, but it 
did not appear but that the offlcers had reason to believe that by a con- 
tinuing business the bank might retrieve its fortunes, and that it would be 
necessary to close, the receipt of the deposit did not constitute such fraud 
as would entitle the depositor to rescind and recover the deposit from the 
bank's receiver for fraud. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 157 ; 
Dec. Dig. i 75.*] 

8. Banks and Banking (§ 75*) — Receipt or Deposits— Fbaud. 

Complainant, being indebted to a bank whlch was insolvent for money 
borrowed, deposited |1,000 with the bank, with the understanding that 
it would be used in payment of defendant's note at maturity. Held, that 
such deposit was taken by the bank as quasi security for the payment of 
its debt, and hence a receipt of the deposit, notwithstanding the bank's 
insolvency, was not fraudulent. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 157 ; 
Dec. Dig. § 75.*] 

9. Appeal and Ekbob (§ 719*) — Assignments of Erbob — Scope — Beview. 

Where, In a proceeding to recover certain claims against the receiver 
of an insolvent bank, complalnant's $1,000 note in favor of the bank was 
allowed as an ofCset against his preferred claim arising out of the bank's 
wrongful sale of his collatéral consistently with the prayer of the bill, 
and complainant assigned no error on appeal because the offset was not 
allowed against his claim as a gênerai ereditor under a certiflcate of 
deposit, error, if any. In that regard, will not be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2968- 
2982, 3490 ; Dec. Dig. § 719.*] 

Appeals from the Circuit Court of the United States for the North- 
ern Division of the Western District of Michigan; Arthur C. Den- 
ison, Judge. 

Bill by John Brennan against Philip Tillinghast, as receiver of the 
First National Bank of Ironwood, Mich. From a decree awarding 
complainant a part of the relief demanded, both parties appeal. Af- 
firmed. 

•For other cases see same topic & § mJMBBR In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexée 
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Charles M. Humphrey, o£ Ironwood, Mich., for John Brennan. 
I. A. Fish and Quarles, Spence & Quarles, ail of Milwaukee, Wis., 
for the receiver. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SANFORD, District Judge. 

SANFORD, District Judge. John Brennan, the complainant below, 
filed a bill in the Circuit Court, sitting in equity, against the First Na- 
tional Bank of Ironwood, Mich., an insolvent banking association, and 
Philip Tillinghast, receiver of said bank, the défendants below, seeking 
to recover as preferred claims against the bank the value of certain 
stock deposited by Brennan with the bank as collatéral and sold by 
the bank, and the sum of $1,000 deposited by Brennan with the bank 
a short time before it was placed in the hands of the receiver. The 
court, on final hearing, allowed the first of thèse items as a preferred 
claim, and disallowed the second. Brennan and the receiver hâve each 
appealed from this decree; and the tvvo appeals bave been heard to- 
gether. 

The material facts are thèse : 

The First National Bank of Ironwood, Mich., hereinafter called tiie 
Ironwood Bank, vv-as organized as a national banking association in 
1888, and conducted a banking business in Ironwood until June 21, 
1909, when it closed its doors, and Tillinghast was appointed as its 
receiver by the Comptroller of the Currency. 

On February 1, 1909, Brennan borrowed from the Ironwood Bank 
the sum of $1,000, for which he executed his promissory note, due 
in four months, with interest, and deposited with the bank as collatéral 
security certificates for certain shares of mining stock, including 200 
shares of the capital stock of the Shattuck-Arizona Copper Company. 

On April 8th Brennan deposited with the Ironwood Bank the sum 
of $1,000, for which he received a certificate of deposit. This deposit 
was received by the cashier of the bank, with the understanding at 
the time that it was to be used in paying Brennan's note at its ma- 
turity. 

The receiver admitted in his answer that the bank was insolvent 
from February Ist, when the note was given, to June 21st, when the 
receiver was appointed, including the date, April 8th, on which the de- 
posit was received; and the cashier who received the deposit testified 
that he had known for about ten years before that the bank was in- 
solvent. 

On May Ist the Ironwood Bank, through its cashier, witliout the 
knowledge or consent of Brennan, sold 195 of the shares of the stock 
of the Shattuck-Arizona Copper Company which it held as collatéral 
to his note, the proceeds of which, $3,558.75, were on that day depos- 
ited in the City National Bank of Duluth, Minn., hereinafter called 
the Duluth Bank, to the crédit of the Ironwood Bank, in a pre-existing 
open account. 

Against this open account in the Duluth Bank, in which other de- 
posits were made from time to time, the Ironwood Bank drew from 
day to day varions drafts to meet its daily clearing house balances. 
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And from May Ist to May 8th, inclusive, the Ironwood Bank also 
drew four drafts on the Duluth Bank against this open account, in 
favor of the American Express Company, for amounts aggregating 
$2,807.32. Thèse drafts were purchased by the express company from 
the Ironwood Bank on the dates on which they were drawn, and the 
express company on such dates paid the Ironwood Bank the amounts 
of such drafts, in cash, over its counter. At ail times from May Ist 
to May lOth, inclusive, the open account of the Ironwood Bank at the 
Duluth Bank, after crediting ail deposits made and deducting ail drafts 
drawn, showed a balance in favor of the Ironwood Bank, varying in 
amount from day to day, but always in excess of $3,558.75. On May 
lOth this balance amounted to $4,273.39. On May llth, however, 
this account of tlie Ironwood Bank at the Duluth Bank was overdrawn 
in the sum of $1,068.75. 

On June 14th, after Brennan's note had fallen due and when he did 
not know that any part of his stock had been sold by the Ironwood 
Bank, he, after a conversation with its cashier, who advised him to 
let the note run, gave up his original intention of paying his note with 
his certificate of deposit, and, instead, paid the Ironwood Bank the in- 
terest due on his note, and gave the bank a renewal note for the prin- 
cipal. 

In addition to thèse transactions, Brennan also had a checking ac- 
count with the Ironwood Bank, and, when its doors closed, owed it 
for an overdraft on this account the sum of $216.07. 

The books of the Ironwood Bank furthermore show that at ail 
times from February Ist until it closed on June 2 Ist there was $8,000 
or more of cash on hand in its vaults, and $15,652.23 in cash came 
into the hands of the receiver. And, while it appears that the bank 
books contained many false cash entries, the évidence fully sustains 
the finding of the court below that from and after April 8th until the 
closing of the bank it had continually on hand in cash in its own vaults 
more than $3,500. 

The remainder of the stock held by the bank as collatéral on Bren- 
nan's note has been returned by the receiver to Brennan. 

The évidence further showed that claims had been filed against the 
Ironwood Bank aggregating $603,000; that the Comptroller of the 
Currency had levied an assessment of 100 per cent, on its stockhold- 
ers ; that 30 per cent, dividends had already been paid to creditors ; 
that not exceeding 10 per cent, more could be paid ; and that the oth- 
er claims for préférences which had been filed and which wiere still 
pending aggregated between $3,500 and $4,000. 

On this State of f acts we hâve reached the following conclusions : 

[1] 1. The court below correctly held that Brennan was entitled to 
recover as a preferential claim, to be paid in full, the sum of $3,558.75 
received by the Ironwood Bank from the sale of his stock, less the 
amount of his note, $1,000, and of the overdraft, $216.07, leaving a 
balance of $2,342.68, for which sum he was granted a decree against 
the receiver. 

[2] It is undisputed that the proceeds of the sale of Brennan's stock, 
wrongfully converted by the Ironwood Bank to its own use, consti- 
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tuted a trust fund, which did not lose this character when mingled 
with other rnoneys of the bank, and that Brennan was entitled to re- 
cover the amount thereof as a preferred claim, if, and to the extent 
that, he sustained the burden of proof of tracing this money, either 
in its original shape or in a substituted form, into the rnoneys which 
came into the hands of the receiver as part of the assets of the bank. 
Peters v. Bain, 133 U. S. 670. 693, 10 Sup. Ct. 354, 33 L. Ed. 696; 
Board of Commissioners v. Strawn (C. C. A. 6) 157 Fed. 49, 54, 84 
C. C. A. 553. 15 L. R. A. (N. S.) 1100; In re Brown (C. C. A. 2) 193 
Fed. 24, 29, 113 C. C. A. 343. aif.rmed sub nom. Fir.st National Bank 
of Princeton v. Littlefield, 226 U. S. HO, 33 vSup. Ct. 78, 57 L. Ed. 

; Empire vState Surety Co. v. Carroll County (C. C. A. 8) 194 Fed, 

593, 604, 114 C. C. A. 435, and cases cited. 

i'i] And proof that the tort-feasor bas mingled the trust funds 
with his own and made payments thereafter out of the common fund, 
is, nothing else appearing, a sufficient identification of the remainder 
of thaï fund coming into the hands of the receiver, not exceeding the 
smallest amount the fund contained subséquent to the commingling, 
as trust property, under the légal presumption that he regarded the 
law and neither paid out the trust fund nor invested it in other prop- 
erty, but kept it sacred. Board of Commissioners v. Strawn, supra, 
at page 51 ; Empire State Surety Co. v. CarroU County, supra, at page 
605, and cases cited. 

Applying thèse gênerai principles, we are of opinion that the court 
below correctly held that the ;)roceeds of the sale of Brennan's stock 
constituted a trust fund held by the Ironwood Bank for his benefit; 
that the transactions in connection with the four cash drafts drawn 
in favor of the express company constituted, in effect, a transfer of 
$2,807.32 of this trust fund in cash to the vaults of the Ironwood 
Bank; that this portion of the trust fund must be deemed to hâve 
remained in the vaults of the Ironwood: Bank as part of the trust 
fund, in cash, until it came into the possession of the receiver; and 
that as the amount thus remaining in the trust fund was more than 
sufficient to cover the balance to which Brennan was entitled from 
the proceeds of the sale of his stock, after deducting the amount due 
from him to the bank on his note and overdrafts, he had successfully 
traced the balance of tlie trust fund thus due to him into the cash 
assets that came into the hands of the receiver, and was hence entitled 
to be paid the same as a preferential claim. 

It is urged, however, in behalf of the receiver that the cash draft 
transactions should not be regarded as a transfer of $2,807.32 of this 
trust fund to the vaults of the Ironwood Bank, for the reason that, 
after the last of thèse cash drafts was drawn on May 8th, there re- 
mained to the crédit of the Ironwood Bank at the Duluth Bank until 
May lOth a balance of $4,273.39, or more than the amount of the 
trust fund, which was not dissipated until this balance was changed 
into an overdraft of $1,068.75 on May llth; the argument being that 
under this state of facts it should be presumed that the Ironwood 
Bank first drew on its open account in the Duluth Bank for its own 
purposes, intending to leave the trust fund unimpaired; that the $4j- 



GlA 201 FEDERAL REPORTER 

273.39 rcmaining in tlie Duluth Bank on May lOtli hence included the 
trust fund; and that, as this balance was subsequently dissipated by 
drafts drawn by the Ironwood Bank for its own purposes, it cannot, 
for that reason, be traced into the cash which came into the hands of 
the receiver from the vaults of the bank. 

[4] It is true that in tlie case of blended moneys in a bank account, 
consisting in part of trust funds, from which there hâve been drawings 
from time to time, it has been held, in favor of the cestui que trust, 
as a presumption of law, that the sums first drawn out were from 
the moneys which the tort-feasor had a right to expend in his own 
business, and that the balance which remained included the trust fund, 
which he had no riglit to use. In re Hallett's Hstate, 13 Ch. D. 696. 
727; Board of Commissioners v. Strawn, supra, at page 51. It is 
clear, however, in the first place, that this is a mère presumption, which 
will not stand against évidence to the contrary. Board of Commis- 
sioners V. Strawn, supra, at page SI. 

[5] And it is furthermore clear that this rule of presumption has 
no application where the évidence shows that the first moneys drawn 
out of the mingled fund by the tort-feasor were not in fact dissipated 
by h.im at ail, but were merely transferred, in a substituted form, to 
another fund retained in his own possession. In such case, it must 
be held that the trust attaches to the substituted form in which the 
jjroperty is retained by the tort-feasor, and tliat the right to follow 
the trust in such form is not lest by reason of tlie fact that the tort- 
feasor thereafter draws out and spends for his own purposes the bal- 
ance of the fund in which the trust money was originally mingled. 
The English case of In re Oatway, L,. R. 2 Ch. 356, 359, directly sustains 
this view. In that case Oatway, a joint trustée under a will, had sold 
a portion of the trust property and deposited the proceeds to his own 
crédit in bank with other funds belonging to himself. Out of this de- 
posit, consisting in part of the proceeds of the converted trust fund 
and in part of his own moneys, Oatway purchased certain shares of 
stock in the Oceana Company, which he took and retained in his own 
name. Thereafter he drew out and paid away irrevocably for his own 
individual purposes the entire remainder of the bank deposit. It was 
held that, under this state of facts, the cestui que trust was entitled 
to follow the shares of stock thus purchased by Oatway. Joyce, J., 
said : 

"îf money lielil liy auy person in a fiduciary oii]);icity be paid into his own 
banking account, it may be followed by the équitable owner, who, as against 
the trustée, will hâve a charge for what belongs to liini upou the balance to 
the crédit of the account. If, then, the trustée pays in fnrtlier sums, and from 
time to time dra-\vs out moneya by checks, but leaves a balance to the crédit 
of the account, it is settled that he is not entitled to * * * maintain that 
the sums which hâve been drawn out and paid away so as to be incapable of 
being recovered represented pro tanto the trust money, and that the balance 
remaining is not trust money, but représenta only his owu money paid into 
the account. * * ♦ It is, in my opinion, eq\ially clear that when any of 
tlie money drawn out has been invested, and the investment remains in tlie 
nanie or under the control of the trustée, the rest of the balance liaving been 
nfterwards dis.sipated by him, he cannot maintain that the Investment which 
reiuaiiis represents his own money a loue, and tliat what has been spent and 
oan 110 longer be traced and recovered was the money belonging to the trust. 
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• • * The orcler of priority in wliicli the various withdrawals and InTest- 
ments iiiay hâve heen respectlvely made is wholly immaterial. * * * In 
the présent case there is no balance left. The only investment or property 
remaiuiiig wliich i-epresents any part of tlie mised money paid into the banlc- 
ing acconut is the Oceana shares purchased for £2,137. Upon thèse, therefore, 
the trust liad a charge for the £3.000 trust money paid into the acconnt. That 
is to say, tiiose shares and the proceeds thereof belong to the trust. The in- 
vestment by Oatway, In his own nanie, of the £2,137 in Oceana shares no more 
got rid of the claira or charge of the trust upon the money so invested than 
would hâve been the case if he had drawn a check for £2,137 and simply 
placed and retalned the aniount in a drawer without further disposing of 
the inoney in any way. The proceeds of the Oceana share.s must be held to 
belong to the trust funds under the will of which Oatway and Maxwell Skip- 
per were the trustées." 

In like manner we are of opinion that in the présent case it must 
be held that the transfer by the Ironwood Bank to its own vaults, 
through the cash draft transactions, of $2,807.32, of the balance stand- 
ing to its crédit in the Duluth Bank in which the trust fund had been 
mingled, did not divest the money thus transferred of its character 
as a trust fund, but as this money remained thereafter in its own 
vaults and in its own custody, and subsequently passed into the hands 
of the receiver as part of the cash assets of the bank, it remained sub- 
ject in ail respects to the trust originally impressed upon the proceeds 
of the sale of Brennan's stock. 

2. The court below correctly held that the amount of the $1,000 
deposit was not a preferred claim, but that as to this sum Brennan 
was a gênerai créditer of the Ironwood Bank, to be paid by the re- 
ceiver the same percentage of dividends that had been and should be 
paid to other gênerai creditors. 

[8] It is true that where a bank, being hopelessly insolvent, receives 
a deposit, with the knowledge that it cannot pay its diebts and must 
fail in business, this is such a fraud upon the depositor that he may 
rescind the contract of deposit and reclaim Jhe amount so deposited 
or its proceeds, if traced into the assets of the bank coming into the 
hands of the receiver, in like manner as other trust funds. St. Louis 
Ry. Co. v. Johnston, 133 U. S. 566, 576, 10 Sup. Ct. 390, 33 L. Ed. 
683 ; Standard Oil Co. v. Hawkins (C. C. A. 7) 74 Fed. 395, 398, 20 
C. C. A. 468, 33 L. R. A. 739; City Bank v. Blackmore (C. C. A. 61 
75 Fed. 771, 773, 21 C. C. A. 514; Richardson v. Coflfee Co. (C. C. 
A. 5) 102 Fed. 785, 789, 43 C. C. A. 583; Hutchinson v. Le Roy (C 
C. A. 1) 113 Fed. 202, 209, 51 C. C. A. 159. 

[7] However, the mère fact that the bank is known to be insolvent 
at the time the deposit is received is not in our opinion sufficient of 
itself, without more, to confer this right of rescission upon the depos- 
itor, and such right of rescission would not arise when the bank at the 
time of receiving the deposit, although embarrassed and insolvent, 
yet had reason to believe that by continuing in business it might re- 
frieve its fortunes ; the necessary condition upon which the right of 
rescission is predicated being that the deposit was received when the 
bank was hopelessly embarrassed andi so circumstanced as to constitute 
its recéipt of the deposit a fraud upon the depositor. See St. Louis 
Ry. Co. V. Johnston, supra, at pages 576, 577. 



616 201 FEDERAL REPORTER 

In the présent case it merely appears that tlie bank was insolvent at 
the time this deposit was received, and had been known to be insolvent 
for ten years previously by the cashier who received the deposit. The 
extent of its insolvency at that time is not sliown, nor is there any évi- 
dence as to what subséquent events precipitated the condition whicli 
caused its doors to close, or whether or not at the time the deposit 
was received the bank, although embarrassedl and insolvent, yet had 
reasonable hopes that by continuing in business it might retrieve its 
fortunes, just as it had previously continued in business for the ten 
preceding years during which it had been insolvent. In the light of 
this meager évidence, we agrée in the view expressed by Judge Deni- 
son, then district judge, who heard this case below, who said: 

"There is no reason to tliink in this case that the suspension of tlie bank 
was any more imminent on April 8th than it had been for a long tlnie. or tliat 
the cashier or bank officers antlclpated the closing of the bank or had any 
expectation that complainant would not receive liis nioney when lie should ask 
for it — except thelr gênerai and vague fear that they ndght fall to tide over 
their dlftieulties. This does not seem to me to raise the necessary trust. Com- 
plainant's own showing is that for more than 60 days the deposit would hâve 
been rejjald on demand, and that it was practlcally offered to complainant 
when the note was renewed. For thèse reasons, I thiuk complainant is not 
entitled to any préférence upon bis ccrtiflcate of deposit, but should prove 
tlie same as a gênerai créditer." 

[8] And, whatever would hâve been the resuit otherwise, we think 
it cannot properly be held that the receipt of this particular deposit 
constituted a fraud upon Brennan within the rule entitling him to fol- 
low it as a trust fund, in the light of the undisputed facts, shown by 
his own testimony that at the time the deposit was made the bank held 
his $1,000 note for borrowed money, and the deposit was made with 
the "understanding" that it would be used in payment of this note at 
maturity. As this deposit was hence, under this évidence, in effect 
taken by the bank as quasi security for the payment of a just debt 
due to itself, this circumstance alone, in our opinion, relieves the bank 
from the imputation of fraud in receiving the deposit, which might 
othervi'ise hâve existed if the deposit had been merely received in the 
ordinary course of dealings between the bank and a customer not in- 
debted to it. 

[9] 3. It is furthermore suggested in behalf of Brennan that the 
court below should bave allowed his $1,000 note as an offset against 
his claim as a gênerai créditer under his certificate of deposit, instead 
of allowing it, in efïect, as an oiïset against his preferred claim arising 
out of the sale of his collatéral. It is frankly conceded, however, in 
the brief fîled in his behalf that the opposite view was taken by his 
counsel in the court below, and it appears, from an examination of 
the pleadings, that the decree of the court below in allowing this offset 
against Brennan's preferred claim for the proceeds of his stock was 
entirely consistent with the prayer of the complainant's bill. Further- 
more, Brennan, under his appeal, bas assigned no error in référence 
to the action of the court in this respect. In this state of the record 
there is obviously nothing in the decree of the court below in this re- 
spect of which Brennan is entitled to now complain. 
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4. Finding no error in the decree below, it must be in ail tbiiigs 
affirmed. A decree w.ill be entered accordingly, dismissing botb ap~ 
peals, and taxing eacb appellant with oiie-lialf of the costs of the ap- 
peals. 



HARTFORD STEAM BOII.EK IXSPIX'ÏIOX & INS. CO. y. 
PABST BRKWIXG CO. 

(Circuit Coiii-t of Appeals, Seventh Circuit. October 15, tOl.2.) 

No. 1,850. 

1. Action (§ 48*) — Joinder of Causes of AcTio>f — Tort and Contract — 

WiscoKsix Statt;tb — "Transaction." 

A cause ot action on a policy of insurance to recover for the loss of 
steam lioilers tlirough explosion and one in tort for négligence of the 
Insurance couipany in nialving inspection of the boilers, whlch it agreed 
to do periodically as an inducenient to the Insurance contract, arose out 
of "Iransrtctions conneeted wlth the same subject of action," the joinder 
of wliicli is authorlzed by Rev. St. Wis. 1898, § 2647. 

[Ed. Note.— For other cases, see Action, Cent. Dlg. §§ 450, 471, 490-510 ; 
Dec. Dig. § 48.* 

For otlier définitions, see Words and Phrases, vol. 8, pp. 7060-7062.] 

2. I.\surance (§ 422*) — Iksurance of Boilers Against Explosion — Pkoxi- 

MATE Cause of Loss — Limitation in Policy — "Single Explosion." 

Défendant insured six new steam boilers in a building of plaintiffs 
plant in the sum of $150,000 against loss or damage from explosion ; 
liability "resulting from any one explosion" belng limited to $50,000. 
The lioilers were conneeted in battery \^ith a common header for dis- 
tribution of steam. Three of the boilers exploded. The explosions were 
not siniultaneous, but the first was followed in rapid succession by the 
second and third. The direct cause of the initial explo.sion was not 
shown further than that there was évidence of defects in each of the 
boilers. IJeld, it appearlng that the several explosions were of différent 
boiler.s, that the second and third were plaiii].v incidental and attrlbutable 
to the first. and wliile contributing to the damage could not be consid- 
ered as interniediate and efticient causes of any part of the loss, but 
that the first was the proximate cause, and there was as matter of law 
but one explosion wlthin the meaning of the limitation in the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1128, 1134, 
11,39, 1141 ; Dec. Dig. § 422.*] 

^. Insurance (§ 427*) — Liability — "Pboximate Cause" of Lo.ss. 

In determining the cause of a loss for the purposô of fixlng insurance 
liability, when concurring causes of the damage appear, the proximate 
cause to whlch the loss is to be attributed is the dominant, the efficient 
one that sets the other causes in opération ; and causes which are in- 
cidental are not proxin)ate, though they may be nearer in tlme and place 
to the loss. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ lloî)-1143 ; 
Dec. Dig. § 427.* 

For other définitions, see Words and l'iirases, vol. 6, pp. 5758-57C9 ; 
vol. 8, p. 7771.] 

4. CusTOMS and Usages (§ 15*) — Evidence — Meaning or Terms L'sed in 

l'OLICY. 

Where the (luestion whether the explosion of several boilers In im- 
médiate succession constituted a single explosion or a number wlthin the 
meaning of a provision of an in.suranee policy was subniltted to the 

•For other cases see same topic & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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jury, évidence of tlie usage with respect to the meaning of the term 
"exiilosion," where a numbei- of boilers are referred to, was compétent. 

[Kd. Note. — For other cases, see Custouis and Usages, Cent. Dlg. §§ 
;îO-:î.'i ; Dec. Dig. § 15.*] 
5. Insurance (§ 422*) — Roiltsb Insurance Policy— Constri-ction. 

Rev. St. Wis. 1898, § 1906 — 41, provides tlrnt no corporation doing busi- 
ness in tlie State "issuing a policy of boiler insnrance sliall expose itself 
to any loss under any one accident to an anioimt exceodlng flfty tliousand 
dollars." Hcid. tliat a proviso in a poUcy issr.ed ou boilers in the state 
while sudi stature was in efl'ect liniiting tlie liability of the company to 
.fôO.OOO for loss or dsunage "resulting from any one explosion" must be 
<;onstrued as intoiided by the parties to niake the policy conforui to such 
requirement, and as liniiti)ig- liability for any one disaster occurring 
during tlie terni. 

|Kd. Note.— For other cases, see Insnrance, Cent. Dig. §§ 1128, 1134, 
1139, 1141 ; Dec. Dig. § 422.*] 

0. Steam (§ 6*) — Injuries feom Kxplosion — Liability — Collatéral Under- 

TAKING TO MaKE INSPECTIONS. 

Althougli a provision In a policy insurlng steam boilers giving the In- 
surer the right to inspect the boilers at any tinie was solely for its own 
protection and created no duty to the insured to make such inspections. 
such duty may arise from représentations niade as au inducenient to 
the Insurance, that it inade sucli inspections periodically by skllled men 
and reported tlie conditions found to the insured, and by a long course 
of deallng in uialdng the inspections and reports, which are relied on by 
the insured with its knowledge, and it may become liable for négligence 
in the performance of such duty outside of the coutract made by its 
policy, 

[Ed. Note.— For otlier cases, see Steam, Cent. Dig. |§ 4-11; Dec. Dig. 
§ 6.*] 

7. Steam (§ C*) — Injuries^Negligent Inspection of Boilers — Evidence. 

Défendant Insurance company assunied the duty of inspecting a bat- 
tery of large boilers in plaintiifs plant. A month after tlie last inspec- 
tion had been made, tliree of tlie boilers exploded, wrecking the building. 
Jicld, that on trial of an action to charge défendant with liability ou 
the gi'ound of négligent Inspection, wliere tliere was no direct évidence 
of any defects iu the boilers at the time of tlie last inspection which 
were discoverable by the exercise of reasonable care and skill, it was er- 
ror to admit evideucre of cracks wliich were found in two of the remain- 
iug boilers after the explosion, tliere being no évidence on whicli it could 
be assumed that the,v were not caused by tlie explosion, iiud especially 
where there was évidence tending to show that the cracl;s were such 
that it would be impossible to use the boilers at the usual steam pressure. 

|Kd. Note. — For other cases, see Steam, Cent. Dig. §§ 4-11; Dec. Dig. 
§ 6.*] 
S. Steam (§ C*) — Injuries — Contkibutoey Neglkiencic — Question fok .Tuby. 

Evidence considered in such action, and hcld to require the subuilssiou 
to the .iury of the issue of contributory négligence of plaiutiff. 

L]i!d. IS'ote. — l'or other cases, see Steam, Cent. Dig, §§ 4-11 ; Dec. Dig. 
§ «.*] 

In Error to tlie Circuit Court of the United States for the Eastern 
District of Wisconsin ; Arthur L. Sanhoni, Juclge. 

Action at law by the Pabst Brewing Compan}- agaiiist the Hartford 
Steam Boiler Inspection & Insurance Company. Judgment for phiin- 
tiff, and défendant briiigs error. Reversed. 

The défendant in error, Pabst Brewing Company, was the plaiutiff beiow 
iu a suit against the plaiutiff in error, llartford Steaui Koiler Inspection & 

•For otber cases see eame topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Insurance Company (as défendant), to recover damages caused by explosions 
(averred to be several) of steam boileis in plaintiff's great plant in Milwau- 
kee. On trial of the issues to a jury, verdict was rendered in favor of the 
plaiutiff, assessing the damages at $104,17<S.75— namely, for $97,500 as dam- 
ages, together with interest thereon — and reversai of the judgment entered 
thereupon is songht by the défendant below, under this vs^rit of errer. 

The amount of actual damages suffered by the plaintifC in the disaster was 
not only uncontroverted, but stipulated between the parties at §97,500, and 
the numerous asslgnmeuts of error are directed to questions of law, raised 
In the course of the trial, in référence (a) to the plaintiff's pleadings, (b) 
alleged contracts in suit and construction thereof, (c) rulings upon adn)ission 
and rejection of évidence, and (d) instructions denied or given by the trial court. 

The plaintiff's complaint embraces tvfo alleged causes of action: One in 
tort, charging négligence on the part of the défendant in inspection of the 
boilers prier to the explosion, and the other for inderanity under a poliey of 
Insurance written by the défendant. 

For the flrst cause of action the complaint (as amended), aside from formai 
matters, avers, as follows, in substance: The défendant for many years has 
been engaged in the business of insuranee on steam boilers and of inspecting 
such boilers, and promptly reporting the results of such inspection to the 
insured. It represented and held itself out to the party as skilled in such 
examinations, for which spécial knowledge, expérience, and skill vcere re- 
quired. Prior to July 28, 1908, the date of the insuranee poliey involved 
herein, the défendant represented and held out to the plaintiff that it was 
skilled and expert in such examinations of water tube steam boilers, and so- 
licited and requested plaintiff to enter into a contract of insuranee with it on 
six certain water tube boilers, resulting in the issuance of such poliey. The 
poliey so issued contained a provision whereby the plaintiff covenanted and 
agreed with the défendant to allow the latter to enter upon Its premises at 
ail reasonable times and inspect and examine said boilers to détermine their 
condition and safety. The défendant then and there represented that, if 
the plaintiff entered into the insuranee contract, such inspections would be 
made skillfuUy, carefully, and at such intervais as might be necessary to 
détermine the safety and condition of the boilers ; that upwards of 40 per 
cent, of the premium to be paid on the poliey would be expended in making 
such inspection ; that the results of such inspections would be promptly and 
truly réported, and the plaintiff kept continuously and accurately informed 
as to the condition and safety of the boilers. It further avers that the de- 
fendant knew that the plaintiff was not skilled, experienced, or expert in 
making Such examinations, and vi'ould and did rely on the représentations, 
agreements, and reports of the défendant ; that thereupon the plaintifC, re- 
lying on such représentations, entered into the contract before mentioned, 
and paid to the défendant the considération named by It for the making of 
such inspection and reports, and for the said poliey of Insuranee. Thereupon 
and thereafter the défendant entered upon the performance of the promises 
and représentations referred to, and visited the premises of plaintiff from time 
to time for making such inspections up to October 9, 1909, inspecting and ex- 
amining the boilers and reporting to the plaintifC the results of examinations, 
pretending and undertaking to keep the plaintifC continuously informed as to 
their condition and safety. Relying upon the représentations, reports, and in- 
spections of the défendant, the plaintifC refrained from making or havlng 
made any other expert examinations or inspections, and depended wholly upon 
the défendant therefor. It further avers that it thereby became the duty of 
the défendant at ail times between July 28, 1908, and October 26, 1909, truly, 
carefully, and accurately to report and keep the plaintifC informed as to the 
condition of the boilers, and report to aiid advise it of any and ail defects or 
conditions which might cause them to be dangerous or unsafe for the use to 
which they were applied ; that on and prior to September 4, 1909, dangerous 
defects and conditions existéd in the boilers rendering them unsafe and dan- 
gerous for such use, which defects and dangerous conditions were so obvious 
to any one having spécial knowledge, skill, and expérience that the défendant 
ought, in the exercise of ordinary care, prudence, and skill, to hâve discovered 
them prior to October 25, 1909 ; that on and between September 4 and October 
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9, 1909, the défendant pursuant to its agrecment, exauiined aud inspected each 
aud ail of the six bollers, and reported to the plalutiffi that each and ail were 
free froni any and al! dangerous defects, and were in good condition, and failed 
and neglected to iuform the plaintifE of the dauserous and defective conditions 
above mentioued ; that tlie défendant was careles^s, reckless. and négligent in 
niaklng inspections, in that, aniong other thiugs. it failed and neglected to dis- 
cover aud observe the dangerous defects refen-ed to, and failed aud neglected 
to niake reasonable and carefnl and thorongh oxaniinations of the drunis of 
the bollers ; that it made merely hâsty, ini;!erfect, and superflcial examinatlons 
thereof ; that it wrongfully and negllgently failed to inform the plaintifC of 
the true condition of the boilers on and prior to Oetober 25, 1909, and wrong- 
fully and negllgently informed and advised the plaintifE that the sanie were 
safe, in good condition, aud free from dangerous defects. It further ■dxeva 
that the plaintiff, relying upon such uudertakings of the défendant, contiuued 
to use the boilers in igm)rance of their true condition, by reason whereof on 
Oetober 25, 1909, three of them burst and exploded. The averments as to dam- 
ages do not require mention. 

For the second cause of action, the coniplaint allèges the making and enter- 
ing into the contract of insurance on July 28, 1908. under its policy of insur- 
auce numbered 57990, as described therein, and that the défendant thereby 
agreed to pay the plaintiff any loss which niight be oceasioued to said prop- 
erty by any burstiug, explosion, or rupture of the said boilers, or either of 
them, not to exceed the sum of ,$150,000 for and during the term mentioned 
therein. It further avers that on Oetober 25, 1900, during the term thereof, 
three of the wator tube steam boilers thereby insured "burst by three sep- 
arate and distinct explosions, by the force of which explosions the said boil- 
ers and the buildings adjacent thereto, helonging to this plaintiff, were de- 
stroyed." The dïuuages are described alike with the flrst cause of action, 
and the coniplaint concludes with a prayer for reeovery of such damages. 

The défendant interposed demurrer, alleging as ground thereof that several 
causes of action were improperly united, and the demurrer was overruled, un- 
der an opinion flled, stating that "each cause of action arises eut of a sep- 
arate contract and the two contracts arose from a single negotiation or trans- 
action between" the parties, and that they were thus properly united under 
the Wisconsiu practice. Answers were thereupon flled, raising the various 
issues of law and fact submltted at the trial ; and the défendant further 
served an offer (pursuant to sec. 2789, AVis. R. S.) "to allow judgment to be 
taken agaiust it" for §50,000 with interest (as specifled) and costs. The In- 
surance policy, in so far as material, reads as follows: 
"No. 65978. $150,000.00. 

"The Hartford Steam Boiler Inspection aud Insurance Company in consid- 
ération of the receipt of surrender of policy :#-5T996 aud three hundred and 
seventy-tive and 25/100 dollars hereby insures Pabst Brewing Company aud 
Its légal représentatives oue hundred and flfty thousand dollars against al) 

(Rider.) 

$150,000.00 on the six (6) Munoz W. T. steam boilers contained in the premises occupled 
by assured, as brewery, "New House," situate Milwaulîee, Milwauke© Co-, Wis., and de- 
scribed in the application of the assured. No. 57995; and on the property of the assured, 
and the property oî others for which the assured may be liable, wherever located, against 
loss or damage, except by flre, caused by the explosion, coilapse or rupture o£ the said 
steam boiler or boilers, or any of them; also against loss or damage to the assured re- 
sulting from the loss of life or Personal iujury of any person or persons caused by tho 
explosion, coilapse, or rupture of said steam boiler, or boilers, or any of them, and not 
contingent upon a judgment of liahility against the assured: but the Uability of tho 
Company for loss ot life or injury to any one person shall not exceed the sum ot flve 
thousand dollars. 

It is further provided, that in case of loss under this policy, the loss or damage to 
property as described herein shall be the flrst claim for settlement, and that the por- 
tion of the policy then remaining shall be the only amount applicable to loss of life or 
Injury to persons; also, that the total liability of the company for loss or damage result- 
ing from any one explosion shall not exceed the sum of fifty thousand dollars; and in 
case of more than one explosion the entire liability of the company shall not exceed the 
sum insured by this policy, vlz., $150,000.00. 

(Rider xxA for Policy 99B. Attached to and forms part ot Policy No. 65978.) 

Hartford Steam Boiler Inspection & Insurance Co., 

H. M. Lemon, Manager. 
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immédiate loss or damage, except by fire, to the property specifled, or result- 
iug from loss of life or iiijury to persons caused by the explosion, collapse, or 
rupture of any or ail steam boilers described in tbe application of the assured, 
except as hereinafter provided, and not exceeding in amount the sum insured — 
Irom the 23rd day of July nineteen hundred eight at 12 o'clock, noon, unto the 
23rd day of July nineteen hundred and eleveu at 12 o'clock, noon ; to be paid 
after notice and proof of loss by the assured, according to the requirements 
and in conformity to the provisions of tins policy, it beiug expressly covcuanted 
and agreed, as conditions of this contract, that this company is not to be llable 
for any loss or damage resulting from any explosion caused by the burnlng of 
the building or steamer containing the boiler or boilers ; nor for any loss or 
damage in case the load on the safety valve approved by the couipany's Inspec- 
tor, viz. : One hundred and sixty (100) pounds per square inch on eacli of saîd 
six (6) Munoz water tube boilers, shall be exeeeded ; and if the title or posses- 
sion of said property is transferred or changed, or if this policy is assigned 
without the written consent of this corapany endorsed thereon, this policy shall 
be void ; and any change in the boilers, within the control of the assured, 
material to the risk, without the consent of this company, shall make void 
this policy. 

**♦•**«**♦* • 

"Prévention of steam boiler explosions being one of the objects of this com- 
pany, it is hereby agreed that tb.e inspectors of this company shall at ail rea- 
souable times bave access to said boiler or boilers, and the machinery connect- 
ed therewith, on which safety dépends ; and ample facilities shall be afforded 
to such inspectors, whenever this company shall désire it, for a thorough exaui- 
ination of said boiler or boilers ; and should any inspecter at any time discov- 
er any defect affecting the safety of said boiler or boilers or the apparatus 
connected therewith, the assured shall be notified and Insurance by this policy 
shall thereupon, in respect to the defective boiler or boilers, become void, un- 
less the use of the said boiler or boilers shall cease until the defect is thor- 
oughly repaired by the assured ; notice of defect and suspension of Insur- 
ance, also the reinstatement of Insurance after repairs are made, to be in 
writing, delivered or malled to tbe assured to the address given In this policy ; 
and the company reserves the right at any time to cancel this policy, in which 
case, after deducting the charges for inspection, the company will return to 
the assured a pro rata part of the remaining premium for the unexpired term 
of this policy. This policy may also be canceled at the request of the assured, 
but only in case of the sale, lease, transfer, or destruction of the boiler or 
boilers insured, or if the assured cease to use them for a period of more than 
three months; in which case the company, after deducting the charges (or 
inspection and the customary short rates for the time the policy has been in 
force, wlll return to the assured the remaining portion of the premium." 

Tlie gênerai verdict of the jury reads : 

"We, the jury sworn in this action, do flnd for the plaintiff, and assess Its 
damages at the sum of .$104,17<S.7.')." (Signed by the foreman.) 

It is supplemented as follows : 

"Spécial Questions. 

"(1) Do you flnd generally in favor of the plaintiff or défendant on the flrst 
cause of action? Answer: In favor of the plaintiff. 

"(2) Do you flnd that there was more than one explosion? Answer: Tes. 

"(3) If you answer the last question 'Yes,' then answer this : How many ex- 
plosions were there? Answer : Three. 

"(4) What was the total amount of damages to plaintiff caused by the explo- 
sion or explosions in question, over and above the direct damages? Answer: 
$901 .21." (Signed by the foreman.) 

Other facts In évidence and rulings upon the trial are mentioned In the 
opinion. 

George P. Miller, Edwin S. Mack, Arthur W. Fairchild, and J. G. 
Hardgrove, ail of Milwaukee, Wis. (E. Sidney Berry, of Hartford, 
Conn., of counsel), for plaintiff in error. 

Irving A. Fish, William C. Quarles, and Charles S. Thompson, ail 
of Milwaukee, Wis., for défendant in error. 
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Before SEAMAN and KOHLSAAT, Circuit Judges, and LAN- 
DIS, District Judge. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
interesting questions presented under this writ of error arise in the 
suit brought by the plaintiff below, Pabst Brewing Company (herein- 
after referred to as the Brewing Company), to recover damages caused 
by explosion of three steam boilers, forming part of a six-boiler bat- 
tery in its extensive brewery plant at Milwaukee. Recovery is sought 
therein and verdict and judgment obtained against the plaintiff in 
error, Hartford Steam Boiler Inspection & Insurance Company (here- 
inafter referred to as the Insurance Company), under a complaint 
averring two causes of action — one stated in tort, for négligence in 
its inspection of the boilers, and the other in contract, under its pol- 
icy of Insurance against loss caused by explosion of the boilers. The 
amount of actual damages thus caused is stipulated at $97,500, and the 
entire amount thereof was assessed by the verdict against the Insur- 
ance Company, together with interest, making $104,178.75. It is 
unquestionable under the contract (and conceded as well) that such 
loss is recoverable against the Insurance Company, as insurer, to the 
extent of $50,000, and ail controversy between the parties arises 
out of the claim and award of damages beyond that sum, named in 
the Insurance policy as the limit of liability for loss "resulting from 
any one explosion." The issues of law and fact thereupon are clearly 
raised by the pleadings and well presented in the arguments of coun- 
sel; and, whatever may be the difficulty of solution as to the law 
applicable to either charge of liability, the facts are free from ma- 
terial conflict in the testimony upon two of the leading issues in con- 
troversy, namely : (a) The facts of periodical inspections of the boil- 
ers and reports of their condition on the part of the Insurance Com- 
pany, reHed upon for the assumption of duty charged in the first 
cause of action; and (b) the immédiate circumstances of the explo- 
sion, relied upon as proving more than one explosion within the above- 
mentioned contract terms. 

[1] For définition of the two alleged causes of action joined in 
the plaintifï's complaint, it is not needful to state the extended aver- 
ments in the charge of tort beyond the following outline: They aver 
inspection of steam boilers as part of the business carried on by the 
Insurance Company; that its représentations of skill therein, to be 
exercised in periodic inspections of the boilers for the information 
and benefit of the insured, were made to and relied upon by the plain- 
tiff as an inducement to enter into the insurance contract referred 
to; that the défendant entered upon such undertaking and made in- 
spections and reports thereof continuously, which were exclusively 
relied upon by the plaintiff, as défendant well knevi', for prompt in- 
formation of discoverable defects endangering the safety of the boil- 
ers; that prior tO' the last inspection by the défendant the several 
boilers became unsafe for further service, through cracks and defects 
which were readily discoverable on reasonably careful inspection ; that 
défendant was careless and négligent in the performance of the duty 
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to inspect and report the condition of the boilers, and failed to in- 
form the plaintiff of such discoverable defects; that the plaintiff, re- 
lying upon the skill and undertaking of the défendant in the prem- 
ises, continued the boilers in service, in ignorance of such defects; 
and that three of the boilers exploded by reason thereof and caused 
the damage in suit. For the second cause of action, the contract of 
insurance on the six steam boilers is set up, insuring for $150,000 
for a term of three years, and expressly providing that the liability 
"for loss or damage resulting from any one explosion shall not ex- 
ceed the sum of fifty thousand dollars." It is then averred that three 
of the boilers mentioned "burst by three separate and distinct ex- 
plosions," and caused the damage specified. Thus the cause ex de- 
licto is plainly averred to arise out pf the "transactions connected 
with the same subject of action" as the insurance contract, for which 
joinder appears to be authorized by section 2647, Wis. Stat. 1898, 
as comprehensively interpreted in Emerson v. Nash, 124 Wis. 369, 
389, 102 N. W. 921, 70 L. R. A. 326, 109 Am. St. Rep. 944; and we 
believe error is not well assigned for the ruling of the trial court 
against the defendant's demurrer alleging misjoinder. Whether the 
testimony brought the case within the statutory meaning for joinder 
and submission of both issues to the jury présents a question not free 
from difficulty, under the defendant's several motions to require an 
élection between the two alleged causes, but we are not satisfied that 
submission of both was open to déniai, under the Wisconsin rule 
governing the riglit of joinder, hovvever such course may hâve tended 
to confuse the issues. Moreover, the interprétation we adopt of in- 
surance liability will obviate such confusion in the event of another 
trial. 

The insured battery of boilers, described as 6 Munoz water tube 
boilers, were recently installed by the Brewing Company (under con- 
tract with Platt Iron Works) as a new boiler plant in a new boiler 
house, to take the place of 33 boilers variously located throughout 
the brewing plant. Thèse Munoz boilers were not of the ordinary 
type. Each was composed of two horizontal steam drums above and 
two water drums, called "mud drums," below, with 32 vertical ,4-inch 
tubes, extending downward from the bottom of the steam drum (about 
14 feet) to the mud drum for connection between them. Horizontal 
steam tubes connected the two steam drums, and a bank of numerous 
tubes was suspended between the two rows of vertical tubes, con- 
nected at the rear of the mud drum. Outside the vertical tubing was 
a covering of asbestos or fire brick, extending up to cover a portion 
of the steam drum, called a "jacket"; and the boilers were inclosed 
at the front and back and across the top between the steam drums. 
The steam drums were 3 feet in diameter and 20 feet long, made of 
%-inch sheet steel. As 32 4-inch openings were required at the bot- 
tom of each to receive the upright tubes, a re-enforcement strip of 
%-inch Steel, 9 inches wide, was riveted along the line to be punched 
tô compensate for the weakness caused by such openings — a spécial 
feature of the construction which becomes prominent in the contro- 
versy over the charge of négligent inspection. The boilers were of 
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200 horse power each, placed in a row and connected by means of a; 
16-inch overhead pipe, called a "header," through which steam passed 
for distribution as required; and in this header was placed a "non- 
return valve" to prevent return of steam to the boilers. The building 
inclosing this battery was of brick, measuring 50 by 150 feet, and 
centrally located in the great brewing plant, and the boilers are re- 
ferred to in the testimony as Nos. 1, 2, 3, 4, 5, and 6; Nos. 5 and 6 
being separated from the others by the base of a large stack, 18 fcet 
square. 

In 1907 this boiler plant was completed, and a boiler insurance pol- 
icy theretofore issued by the défendant Insurance Company was thcn 
outstanding on the pre-existing boilers, which was temporarily made 
applicable to the new plant; and on July 28, 1908, the policy in suit 
was entered into between the parties. On October 25, 1909, shortly 
after 4 a. m., three of the boilers, Nos. 1, 2, and 3, exploded, wreck- 
ing the boiler building, moving "a large elevator building immediately 
adjacent * * * bodily four feet off its foundation," and hurling 
wreckage over the premises and streets. Two engineers or firemen 
were in the boiler room, and one was killed, but the other was behind 
the above-mentioned stack, and fortuitously escaped alive in the midst 
of wreckage. According to the testimony of this survivor, boilers 1, 
2, 3, and 4 were under full steam and connected up with the header, 
No. 5 was also under steam, and No. 6 was in course of firing to be 
connected up. No. 4 was crushed, but Nos. 5 and 6 were protected 
by the stack in some measure, and remained in place. The cause 
of explosion is unexplained, beyond the fact in évidence that the 
wreckage of the six steam drums of boilers 1, 2, and 3 shows the 
shells to be ruptured, respectively, along the line of rivets in the above- 
mentioned re-enforcement strips. Other circumstances bearing on 
particular questions discussed will be mentioned in référence thereto. 

[2] 1. The complaint arranges the charge under the insurance pol- 
icy as the second cause of action, but we believe it may best be 
treated as the primary ground of liability, to be considered before tak- 
ing up the claim in tort. It is unquestionable that the judgment 
can be upheld, irrespective of other assignments of error, if the plain- 
tiff's contention is tenable that the évidence and finding of the jury 
establishes more than one explosion, as the proximate cause of the 
!oss, within the meaning of the contract limitation, which reads: 

"That the total liability of the company for loss or damaœ resultiiig from 
any one explosion shall not exceed the sum of fifty thonsand dollars; and in 
case of more than one explosion, the entire liability of the company shall not 
exceed the sum lusured by this policy, viz. $150,000." 

The issue of contract liability, therefore, in volves alone interpréta- 
tion of this provision in the light of the facts in évidence and a spé- 
cial finding of the jury that there were three explosions. Three boil- 
ers of the battery were exploded, and the occurrence is described by 
the witnesses as several explosions, détonations or reports (some 
naming three and others four), in distinct but rapid succession, with 
the first report mentioned by the chief witnesses as much heavier than 
those which followed. It does not appear how the pressure of steam 
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was increased (if it was increased at the instant) beyond the tensile 
strength of the boiler which was exploded at tiie start. The spécial 
finding of the jury referred to is consistent with this testimony, and 
can hâve no broader scope for the purpose of the présent inquiry, so 
it must be accepted as settled that the three boilers exploded in dis- 
tinct succession, and not concurrently. Indeed, \ve do not understand, 
either from common knowledge of steam pressure as an explosive 
force, or from the expert testimony in the record, that it could other- 
wise reasonably be assumed in référence to an explosion of three in- 
dividual boilers so operating in a battery that any probable cause or 
causes would concur to explode them simultaneously in the strict sensé 
of that term. Upon the premise of facts, however, that the explosion 
of one boiler was followed in rapid succession by the other two ex- 
plosions, we believe the conclusion to be inévitable that one was pri- 
mary and the others secondary or incidental occurrences. 

Is this not one explosion, as the cause of loss, within the terms 
and purpose of the insurance contract? The policy reads for insur- 
ance of $150,000 for a term of three years, "on the six (6) Munoz W. 
T. steam boilers contained in the premises occtipied by assured, as 
brewery 'New House' * * * and on the property of the assured, 
and the property of others for which the assured may be liable, where- 
ever located, against loss or damage, except by fire caused by the ex- 
plosion, collapse or rupture of the said steam boiler or boilers, or any 
of them; also against loss or damage to the assured resulting from 
the loss of life or personal injury of any person or persons caused by 
the explosion," not exceeding $5,000 "for loss of life or injury of any 
one person" — with the total liability, for loss "resulting from any one 
explosion," limited to $50,000 as above stated. Thus explosion is the 
danger insured against — steam generated in a boiler being the explo- 
sive force in contemplation- — and the liability is absolute for ail dam- 
age caused thereby up to the limit stated, however the explosion may 
originate, except "in case the load on the safety valve approved by 
the company's inspector * * * shall be exceeded." It is neither 
contingent on the actual efficiency of the boilers for their purpose, nor 
does any covenant enter into the contract, on either part, that the 
boilers are in safe condition, although it does provide for their inspec- 
tion by and at the option of the insurer, and that on discovery of de- 
fects affecting the safety of the boilers and notice thereof to the as- 
sured the insurance becomes void unless use thereof "shall cease un- 
til the defect is thoroughly repaired by the assured." The six boilers 
mentioned in the p.olicy were not separable entities for the purpose 
of insurance, but were in the well-known battery form, coupled to a 
common header, for joinder of several or ail in steam service. 

The contention in support of liability for the total loss is this, in 
substance: That the above-mentioned limitation for loss "resulting 
from any one explosion" must be construed as "made with respect 
to the boilers as individuals" ; that it "meant to the minds of thèse 
contracting parties that, if one boiler burst, the indemnity * * * 
was to be limited to $50,000," and that, "when more than one boiler 
burst, the indemnity" was limited only to the face amount of insur- 
201 F.— 40 
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ance, $150,000. For such interprétation of the terms, a définition 
contained in one of the printed provisions of the pohcy is greatly relie-d 
upon, reading as f ollows : 

"That by the terms 'explosion, collapse or rupture,' as used in tliis policy, 
is to be understood a sudden substaiitlal tearing asuiider of the boiler or any 
portion thereof, or the sudden cruslilng or forcing in^-s'ard of the furnace or 
the flues or other parts of the boiler, caused by the pressure of steam ; and 
'boiler' is understood to include also the steam pipe, feed pipe and blow-otï 
pipe up to and ineluding the stop valve nearest the boiler in each of the same, 
the pipes of the water column, steam and water gauges, and the safety valve." 

It is argued thereupon that the term "explosion" thus used and ap- 
plied only to "a boiler as an individual" thing — not using "the plural 
number"— amounts to a définition of like restriction of the term as 
used in the limitation clause. We do not understand, however, that 
the définition cited tends in any degree to aid the contention that an 
explosion of one boiler which involves as well the explosion of others 
does not corne within the meaning of this limitation of damages re- 
sulting from an explosion. It appears as one of the gênerai provisions 
of the standard form of policy. and its obvious purpose is, as we be- 
lieve, to prevent restricted application of the terms referred to, and so 
extend the meaning as to include ail attachments of the boiler which 
were subject to pressure. Thus explosion of any of the numerous 
tubes and connections of the boiler in controversy is brought within 
the intendment of liability, ineluding, as of course, resulting explo- 
sions and damages. Throughout the policy the term "explosion" is 
used in the singular form, and we believe the limitation of liability 
for loss "resulting from any one explosion" accurately and entirely 
names the cause or event insured against, both within the settled rule 
of efficient or proximate cause and in accord with common usage in 
référence to an occurrence which involves the explosion of more than 
one boiler. Whatever the extent of damages resulting from an explo- 
sion, the indemnity recoverable under the contract is alike, whether 
one or several of the boilers explode, either concurrently or in suc- 
cession, and no mention of successive (incidental) explosions is need- 
ful or désirable in the limitation clause. 

The fact being established that the primary explosion in question 
occurred in one boiler, followed by explosion of two others plainly 
attributable to the first, we are satisfied that the above-mentioned 
doctrine of proximate cause becomes applicable to fix; the one explo- 
sion as the cause of contract liability, and therefore strictly within 
the terms of the limitation. 

[3] Varions refinements which appear in the authorities in défini- 
tions of proximate cause do not require considération for this inquiry, 
as the rule we refer to is well recognized as elementary and of un- 
doubted force for définition of Insurance liability, namely : When con- 
curring causes of the damage appear, the proximate cause to which 
the loss is to be attributed is the dominant, the efficient one, that sets 
the other causes in opération, and causes which are incidental are not 
proximate, though they may be nearer in time and place to the loss. 
Insurance Co. v. Tweed, 7 Wall. 44, 19 L,. Ed. 65 ; Insurance Co. v. 
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Transportation Ce, 12 Wall. 194, 20 L. Ed. 378; Insurance Co. v. 
Boon, 95 U. S. 117, 130, 24 L. Ed. 395; The G. R. Booth, 171 U. S. 
450, 19 Sup. Ct. 9, 43 L. Ed. 234. Tliis rule is both well founded 
and of spécial force in référence to a battery of boilers, whereof the 
amount of damage cannot be distinguished between the contributing 
causes. Vide Insurance Co. v. Transportation Co., supra ; The G. R. 
Booth, supra. Although the jury were advised by the trial court, in 
accord with such rule, that if the several explosions were "in the 
chain of causation, as it is called, from the first break," it would con- 
stitute one explosion, they were also instructed, in substance, that the 
explosions would be separable, if it appeared that the effect of the 
first explosion would not hâve exploded the others without interven- 
tion of another cause, the alleged defective condition of the second 
and third boilers; and it was thereupon submitted to the jury to dé- 
termine for both issues (contract and tort) whether there was one ex- 
plosion or several. As the condition of the boilers referred to relates 
only to their strength to resist the strain produced by the first explo- 
sion, in no wise relieving the insurer from liability, we do not under- 
stand that it affects the question of proximate cause. However it 
maythave contributed to the damage, it was not an "intermediate cause, 
disconnected from the primary fault [cause] and self-operating, which 
produced the injury." Mil. & St. Paul Ry. Co. v. Kellogg, 94 U. S. 
469, 24 L. Ed. 256. We believe the above-mentioned instruction was 
erroneous, and that the contention of like import in the argument on 
behalf of the défendant in error must be overruled. The question of 
proximate cause became one of law under the settled facts, and was 
not open for submission to the jury. 

[4] Furthermore, if the meaning of the terni "explosion" as used 
in the policy were not thus settled, the proof tendered of common 
usage in the singular form, as applicable to explosion of several boilers 
in immédiate succession, was clearly admissible by way of ascertain- 
ing the sensé in which the term must hâve been understood between 
the parties. This évidence embraced numerous reports in scientific and 
technical journals (American and English), officiai reports of disasters, 
and local publications — ail showing like usage of the term "explosion" 
where multiple boilers were exploded — and its rejection was erroneous 
under the view adopted by the trial court for its interprétation. 

[5] In the light of the above-mentioned rule of proximate cause 
and of the well-known purpose of Insurance for a term of years 
against losses caused by fire or other specified disaster, we are im- 
pressed with no doubt that the provision in controversy was intended 
and must be interpreted to limit liability to $50,000 for a single disaster 
arising during the three years. This meaning conforms to the re- 
quirement of the Wisconsin statute, in force when the policy was is- 
sued, which provides that no corporation doing business in the state 
"issuing a policy of boiler insurance shall expose itself to any loss 
under any one accident to an amount exceeding fîfty thousand dollars" 
— ^Wis. R. S. 1898,. § 1966-41 — through which it may well be presumed 
that the assured so understood the purpose. Moreover, the Insurance 
Company informed the assured thereof, in its written proposai, stat- 
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ing the rates of insurance for $150,000 and for $100,000, "with a 
$50,000 limit for any one loss in both cases," whicli was acceptée! by 
the assnred with direction to write the policy in suit. Both letters 
were introduced in évidence on behalf of the défendant, but were ul- 
timately excluded by the trial court ; and we believe error was well as- 
signed for their rejection. 

Under the forefijoing view, t!ie défendant was entitled to direction 
of a verdict for $50,000 and interest. as requested, on the contract cause 
of action, and the judgment must be reversed, unless the other cause 
of action furnishes ample ground for its support on the présent record. 

2. The propositions of law on wdiich the alleged cause of action 
in tort rests are far wider in signficance, if not more difficult of solu- 
tion, than those raised under the insurance contract, and their settle- 
ment as tenable merely establishes the relation between the parties un- 
der wdiich the issues of fact may arise which are of chief importance 
to the parties in the présent controversy. Thèse issues of fact are : 
(a) Of négligence on the part of the Insurance Company in inspection 
of the boilers, relied upon by the Brewing Company in their use and 
resulting in their explosion ; (b) of contributory négligence tlierein 
on the part of the Brewing Company ; and various assignments of 
error are involved under each in référence to rulings upon the évi- 
dence and instructions given or refused, for later considération. 

In the insurance contract provision is made for right of inspection 
on the part of the Insurance Company at its option, and for its own 
protection and benefit; but it is conceded that no contract obligation 
is thereby created to inspect for the benefit of the assured, nor to ad- 
vise the assured from time to time as to the condition of the boilers. 
The law casts upon the owner of the boilers when in use, as instru- 
mentalities of danger, the duty to inspect and care for their safety, 
for protection of the public; and, of course, the owner may delegate 
the inspection and care to compétent employés or other agency (or 
both) remaining answerable for their négligent performance. As 
foundation for the présent charge of liability, however, it is contended 
that the duty of inspection was assumed by the Insurance Company, 
as an undertaking outside the insurance contract and its purposes, to 
relieve the Brewing Company of performance thereof, and ali inspec- 
tions were so made and relied upon for safety in use of the boiler 
up to the time of the explosion. Thus the question arises : Can liability 
be so predicated, at the side of the insurance contract, and without 
other considération, for alleged négligent inspection? 

[6] Laying aside for the moment the objections raised to the évi- 
dence, as tending to vary the written contract which was made and 
into wdiich previous understandings must be treated as merged, the 
undisputed facts (received in évidence over the objections) may be 
briefly summarized: The Brewing Company had long held explosion 
insurance policies, written by the Insurance Company, which had al- 
ways been attended by periodical inspection by the insurer, with re- 
ports made in each instance to the assured as to conditions f ound ; 
and the inspecter representing the Insurance Company inspected the 
nevv battery of boilers in the course of installation, preparatory to 
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tlieir insurance. After the policy in suit was issued, the boilers were 
continuously inspectée! and reported upon by the Insurance Company ; 
the last inspection being- made in the month previous to the explosion. 
Advertisements of the Insurance Company accompanied its above-men- 
tioned reports to the assured, calling attention to the benefits which 
were given with the insurance, through its compétent experts engaged 
in the inspections, as a means "for immunity from an explosion," a 
service "superior even to providing indemnity for a loss," and stating 
that about one-half of the premium received was expended for such 
inspections, making their insurance désirable "to provide for regular 
and thorough inspection" and maintain "safe operating condition." 
The numerous reports of its inspections made by the Insurance Com- 
pany during the term of the instant policy, mention various matters for 
attention, but report no cracks or other unsafe conditions. Testimony 
was also received of oral représentations made by a solicitor in nego- 
tiations for earlier insurance, but it is not included in the récital, as 
we believe spécial objection raised thereto for want of proof of agency 
should hâve been sustained, even if it were otherwise admissible. , - 

We are of opinion that thèse facts of continuons conduct on the part 
of the Insurance Company in référence to the inspections and their 
purpose — if relied upon by the Brewing Company and so understood 
by the Insurance Company, as alleged — are of probative force to show 
both the undertaking of duty and relation of the parties upon which 
the action for négligence in performance thereof may be predicated. 
Neither the évidence nor the duty affects the terms, purpose, or per- 
formance of the insurance contract, or liability thereunder ; and the as- 
sumed duty arising ab extra such contract, the objection above referred 
to, for inconsistency therewith, was rightly overruled. Inspection of 
the boilers necessarily requires care and skill in its performance for 
safety in their use, and, when thus undertaken by the Insurance Com- 
pany to serve as a benefiTîo" the assured, the diity arises, with or with- 
out contract obligation to inspect, to exercTse reasonable care and skill 
in each inspection so made, although no such rule of duty obtains in 
favor of the assured where the inspections are attributable alone to the 
policy provision for the sole benefit of the insurer, which would leave 
no ground for a finding of fact that they were understood between the 
parties to be made and accepted as inspection service for direct benefit 
to the Brewing Company. But, if so made and accepted as bénéficiai 
service, we understand the above-mentioned rule to be applicable as 
well with or without contract obligation for the service ; that it is such 
making of the inspections, and notobligation on the part_lQÎJJl£.Iasur- 
âiîcë^'Cômpany to make them, uponw'hich_the duty qi care arises. In 
this view, we are not impressed with force" in the contention on behalf 
of the Brewing Company that the service was in no sensé contractual, 
nor the contentions on the part of the Insurance Company that the duty, 
as averred, "was imposed by contract" and inefïectual within the rule, 
either as purely voluntary, or as a mandatum, within Wharton's défini- 
tion (Wharton on Neg. § 482), as a "consensual contract in which one 
party commissions another to undertake a particular business for him. 
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which commission the party so invited agrées to undertake." The 
service and duty are not derived from the insurance contract, and it 
is not essential to define their origin as contractual or otherwise. 

This doctrine of duty incurred and of liability for injurions négli- 
gence in its performance is of common-law origin, as a rule of puljlic 
policy not dépendent upon contract obHgation for the performance, and 
well supported, as we beHeve, by the gênerai trend of authorities. 
For its scope and pertinent examples of its application in varions 
phases of the inquiry, we are content to refer to leading citations 
from the niass of cases called to our attention and examined for their 
bearings upon the issue. 

The English authorities most frequently cited for the rule are Coggs 
V. Barnard, 2 Lord Raymond's Rep. 909 (2 Annse Reginœ B. R. 1703) ; 
Heaven v. Pander, 11 Queen's Bench Div. 503; George v. Skiving- 
ton, 5 Law Rep. Exch. 3; Boorman v. Brown, 3 Queen's Bench, 843, 
850, affirmed House of Lords, 11 Clark & F. 1. The early case of 
Coggs V. Barnard is of fîrst importance, as the opinion is by a great 
expositor of the common law, Lord Chief Justice Holt, in référence 
to gratuitous service extremely petty in character. The opinion thus 
States the matter in controversy: 

"The case is shortly this : The défendant undertalies to remove goods from 
one cellar to another, and there lay them dowu safely, and he managed them 
so negligently that for want of care in hlm some of tlie goods were spoiled. 
Upon not guilty pleaded, there has been a verdict for the plaintilï, and that 
upon fuU évidence, the cause being tried before me at Guild Hall, there has 
been a motion in arrest of judgment that the déclaration is insufficient, because 
the défendant is neither laid down to be a common porter, nor that he is to 
hâve any reward for his labor, so that the défendant is not chargeable by his 
trade, and a prlvate person cannot be chargea in an action without a reward." 

Thèse objections are overruled upon considération of the varions 
sorts of bailments, in which the sixth sort is defined as arising "when 
there is a delivery of goods or chattels to somebody who is to carry 
them or do something about them gratis, without any reward for such 
his work or carriage, which is the présent case." On référence to 
varions authorities, the opinion states that this undertaking obliges the 
undertaker to a diligent management, and it then proceeds to answer 
the contention that for want of considération the undertaking is but 
nudum pactum, as f ollows : 

"That the owners trusted hlm with the goods is a sufficient considération to 
oblige hlm to a careful management. Indeed, if the agreement had been exec- 
utory to carry thèse brandies from one place to the other such a day, the de- 
fendant had not been bound to carry them, but this is a différent case, for as- 
sumpsit does not onJy signify a future agreement, but in such a case as this 
he signifies an actual entry of the thing and taking the trust upon himself, 
and, if a man will do that and miscarries in the performance of his trust, an 
action will lié against him for that, though nobody could hâve compelled him 
to do the thing." 

Heaven v. Pander appears to be most frequently cited for the rule 
of duty, as stated by Brett, Master of the Rolls (afterwards Lord 
Esher)j in the leading opinion, although the report shows that his 
?iSsociates (Cotton, L. J-, and Bowen, L. J.) concurred only in the 
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décision upon other grounds. The défendant was owner of a dry 
dock used for painting and repairing vessels, and as an incident to 
such use supplied and put up the necessary staging for the work, but, 
when delivered over to the shipowner, the staging was no longer un- 
der control of the défendant. The plaintifï was a painter, in the 
employ of a contracter with the shipowner, engaged in painting the 
vessel in the dry dock; and during the work of painting, while the 
plaintiff was using the staging, one of the ropes sitpplied by the de- 
fendant for its support gave way, causing the plaintiff' s fall and in- 
jury. Evidence appeared tending to show that the rope was scorched 
and unfit for support of the staging, and that reasonable care was not 
exercised by the défendant as to its "state and condition at the time." 
The plaintifï recovered in the trial court, but the judgment was re- 
versed on appeal to the Queen's Bench Division ; and on appeal there- 
from the case was decided in favor of the plaintifï by the Master of 
the Rolls and law judges above mentioned. In the opinion handed 
down by the Master of the Rolls, after discussion of the case from 
various standpoints, both as to facts and law, the foUowing doctrine 
was pronounced as applicable thereto, under authorities cited: 

"The proposition wlileh tliese recognized cases suggests, and whieli is there- 
fore to be ileduced from tliein, Is tliat wlieiiever one person is by circumstances 
placed in such a position with regard to anotlier that every one of ordinary 
sensé who did think would at once reeognize that, if he did not use ordinary 
care and skill in liis eonduct with regard to thèse circumstauces, he would 
cause danger or injury to the person or property of tlie other, a duty arises to 
use ordinary care and skill and avoid sucli danger." 

The opinion is supplemented, however, by the opinion of Cotton, 
L,. J., speaking for himself and for Bowen, L. J., in effect, that ail 
who were engaged in the painting "were there for business in which 
the dock owner was interested," and "must be considered as invited 
l:>y the dock owner to use the dock and ail appliances" provided by 
him, so that in favor of ail such persons he "was under obligation 
to take reasonable care that at the time the appliances * * * were 
in a fit State to be used" ; that this décides the appeal in favor of the 
plaintifï, "and I am unwilling to concur with the Master of the Rolls 
in laying down unnecessarily the larger principle which he entertains, 
inasmuch as there are many cases in which the principle was impliedly 
negatived" (citing cases). The above-quoted broad statement of the 
rule, although entitled to considération as the deliberate expression of 
a great jurist, carinot hâve the force of a précèdent therefor. Nor 
is its adoption needful for any requirement of the instant case, but it 
remains of interest for the favorable notice received in numerous 
American authorities. 

In George v. Skivington, the opinion is by Kelly, C. B., Barons Pig- 
gott and Cleasby concurring. The facts are thus.stated: 

"The plaintifï: purchased a ohemieal conipound as a hair wash for the use 
ot his wife, which was made uî) of ingrédients known only to the défendant, 
and by him represented to be fit and proi)er to be used for washing the hair, 
with an express statement that the défendant knew the purpose for which 
tlie article was bought. The déclaration further allèges that the défendant 
HO unskillfully and negligently and improperly conducted himself in and about 
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sellitis and makiiig tlie sald coinpoïiml as to cause thc damage coniplaîned of 
to tlie wife, and the question is whether an MCtio]i will lie at the suit oï the 
plaintiiï Emma Geoi-ge, lier Imsliand being joined Jior conformity." 

The opinion states that it is unnecessary to enter into the question 
whether there was a vvarranty, express or imphed, towards the pur- 
chaser, "because the contract of sale is only alleged by way of in- 
duceraent, the cause of action being not upon that contract, but for 
an injury caused to the wife of the purchaser by reason of an article 
being sold to him for the use of his wife, and so sold to the defend- 
ant's knowledge, turning out to be unfit for the purpose for which it 
was bought." It rules thereupon that there was "a duty on the de- 
fendant, the vendor, to use ordinary care in compounding this 'wash 
for the hair' " ; that there was unquestionably such duty toward the 
purchaser, and "it extends, in my judgment, to the person for whose 
use the vendor knew the compound was purchased." Cleasby, B., re- 
maries : 

"I thinlî tliere was a duty imposed upon liim to nsc due and ordinjiry care, 
and of the breach of tliat duty I aui of opinion tlie feinaie plaintiff, v.lio was 
injured, can take advantage. ïlie two tliings eoncur liere, négligence and in- 
jury flowlng therefrom." 

The case of Boorman v. Brown is a leading citation and instructive 
for the exposition of the duty arising in varions forms, eitlier un- 
der contract or as a gênerai duty implied by law, with cause of 
action founded thereon, whether for nonfeasance or misfeasance — 
discussed chiefly in the Court of Errors, opinion by Tindall, C. J., 
but further discussed by Lords Campbell, Brougham, and Cottonham 
on writ of error to the House of Lords. It was a suit in tort against; 
a broker for alleged neglect of duty in parting with goods of his client 
without securing payment, and recovery of damages was affirmed. 
Quotations from the opinions — ail founding the duty on contract — are 
not deemed needful. 

In référence to professional services (of physicians and surgeons, 
attorneys, chemists and the like), requiring skill in their performance, 
the common-law rule of duty to exercise skill and care in the per- 
formance is uniformly recognized in favor of the party served, whether 
contractual or voluntary (chapter 34, Bishop on Noncontract Law; 
Savings Bank v. Ward, 100 U. S. 195, 25 L. Ed. 621) ; and we bclieve 
it to be applicable alike to the undertaking for inspection services al- 
leged in the case at bar. 

The early Unes of American authorities exemplifying and enforcing 
the rule of duty implied by law are too numerous for any attempt to 
review them within reasonable limits for this opinion, and référence 
is therefore made to a few of the more récent cases which impress 
us to be apt and well considered. 

In Van Winkle v. American Steam Boiler Co., 52 N. J. Law, 240, 
19 Atl. 472, the unanimous opinion of the Suprême Court by Chief 
Justice Beasley meets the principal objections urged in opposition to 
the charge of duty in the instant case upon demurrer to averments of 
fact which are singularly pertinent. The suit was for recovery against 
the défendant Insurance Company of damages to adjacent property 
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caused by explosion of a steam boiler, alleged to be due to négligent 
inspection of the boiler by such insurer thereof, the plaintiff being 
owner of the property so damaged, but no party to the alleged under- 
taking of the insurer with the owner of the boiler to inspect and re- 
port its condition. Thus the averments of the déclaration necessarily 
involved the question of duty arising thereunder between the owner 
of the boiler and the Insurance Company, together with the further 
question whether the alleged duty was operative in favor of the plain- 
tiff. The déductions stated in the opinion may be summarized as fol- 
lows: 

The policy of insurance written by the défendant in favor of the 
Ivanhoe Paper Company (owner of the plant containing the boiler) 
against explosion damages (which was similar in terms to the policy 
in évidence hère) provided only for "the right to make inspection 
if it pleased so to do," and, if the insurer had refrained from making 
inspection, "it would hâve incurred no responsibility, either to the 
assured or to the plaintiff." But it did make "repeated inspections 
of the boiler in question," and furnished certificates thereof for guid- 
ance of the assured; and by such course of action "a duty in favor 
of the assured was imposed on the défendant, by opération of the 
contract itself, to act with ordinary skill and care, both with respect 
to its inspection and its certificate," thus becoming "answerable to the 
assured" for damages "occasioned by the absence of such care and 
skill." As the boiler "was a dangerous thing" if not properly handled, 
it was the duty of the owner to hâve it properly inspected, and for 
neglect of such duty he could be held liable for résultant damages to 
a neighbor's property through explosion of the boiler. When the 
Insurance Company entered upon the performance of that duty, it 
became the substitute for the owner therein, and incurred the above- 
mentioned responsibility, which "belonged not to the ownership of 
the machine, but to the function of operating it," with the duty to 
exercise care and skill arising in favor of the owner "by virtue of its 
contract" and in favor of the plaintiff "by virtue of the law." The 
liability of the Insurance Company may be defined as well upon the 
broader ground that when "any person undertakes the performance of 
an act which, if not donc with care and skill, will be highly dangerous 
to the persons or lives" of others "the law, ipso facto, imposes as a 
public duty the obligation to exercise such care and skill," and for non- 
performance of such duty resulting in damage to the person or prop- 
erty of another as its obvions product an action will lie. 

The common-law rule of duty voluntarily assumed, outside the con- 
tract obligations between the parties, and the liability for want of rea- 
sonable care and skill in its performance, bas frequently arisen and 
been applied to authorize recovery by a tenant against his landlord 
for damages caused by négligence of the landlord in making repairs 
to the leased premises, although the lease imposed no requirement to 
make them ; the cause of action resting "upon the tort feasance of the 
landlord in undertaking to make repairs and in doing the work negli- 
gently." Gill v. Middleton. 105 Mass. 477, 7 Am, Rep. 548;. Gregor 
v. Cady, 82 Me. 131, 19 Atl. 108, 17 Am. St. Rep 466; Wertheimer 
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V. Saunders, 95 Wis. 573, 70 N. W. 824, 37 L. R. A. 146; La Brasca 
V. Hinchman, 81 N. J. Law, 367, 79 Atl. 885. 

For other références in varions pertinent applications of the rule and. 
discussion thereof, we cite Bishop v. Weber, 139 Mass. 411, 1 N. E. 
154, 52 Atn. Rep. 715; Torgesen v. Schultz, 192 N. Y. 156, 84 N. 
E. 956, 18 L. R. A. (N. S.) 726, 127 Am. St. Rep. 894 ; Flint & Wall- 
ing Mfg. Co. V. Beckett, 167 Ind. 491, 79 N. E. 503, 12 L. R. A 
(N. S.) 924; Boston Woven liose & Rubber Co. v. Kendall, 178 
Mass. 232, 59 N. E. 657, 51 L. R. A. 781, 86 Am. St. Rep. 478. 

In conformity witli the foregoing view of the doctrine of duty ap- 
plicable to this case, the various assignments of error directed to that 
branch of the issue must be overruled, and we corne to the issues of 
fact upon the merits of the controversy— the charge of neghgence on 
the part pf the défendant, and counter charge of plaintiff's contributory 
négligence — under various complaints of error as to évidence received 
and instructions given and refused. The questions of reliance upon 
and inspections and mutual understanding in respect thereof are alike 
issues of fact, but do not require spécial discussion. 

[7] Issue as to négligence of défendant. Thèse premises are un- 
questionablc for the issue of négligence under which the several as- 
signments arise to be first considered : The burden rests on the plain- 
titï to prove want of care and skill in the defendant's inspections of 
the boiîers as cause of the explosion ; and the fact of the explosion,, 
which occurred more than a month after the last inspection and when 
the plaintiff was in the exclusive opération of the boilers, cannot 
serve to relieve the plaintiff in any measure of such burden of proof. 
The presumption of fact remains, in the nature of évidence, that the 
inspections on the part of the défendant were conducted with rea- 
sonable care and skill. In no degree is the défendant answerable for 
defective construction or material — if defects there were in respect 
of the so-called "re-enforcement strips" or othervvise — unless it-is 
proven that cracks or other defects endangering use of the boilers 
had developed in one or more of the three boilers which were ex- 
[)loded at the time of their inspection, and were then discoverable 
upon reasonably careful inspection of the boiler. So, without proof 
that the alleged cracks in the shell of such boilers were thus discov- 
erable when either of the inspections occurred, the charge of liability 
must fail. 

In this undoubted aspect of the issue, no direct proof appears in 'the 
record, either that ruptures of any boiler were then discoverable, or 
that ruptures existed therein at or prier to their last inspection by the 
défendant, and the finding of liability rests on circumstances ofïered 
and received as tending to prove such preëxisting condition of the ex- 
ploded boilers. The force of such évidence, when probative circum- 
stances appear, is well recognized, and froni its nature spécial care 
is required, both to exclude facts not entitled to considération, from 
which unjust inferences may be adopted, and to instruct the jury upon 
their bearing. We are of opinion therefore that prejudicial error is 
well assigned in this vital branch of the case in the following partic- 
ulars: , 
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(1) Testimony was received from several witnesses describing cracks 
in the unexploded boilers, Nos. 5 and 6, upon the examination after 
the explosion, when the wreckage was cleared away from them ; and 
later portions eut out of the boilers showing thèse cracks as penetrat- 
ing the shell along the line of the re-enforcement strips were intro- 
duced in évidence. The trial court instructed the jury in référence 
thereto that "it is no proof because you find cracks in one boiler that 
there are cracks in another boiler," but that the "évidence was put in 
merely for the purpose of putting the defendant's inspector upon in- 
quiry, upon notice that, if lie found cracks in one boiler, he would be 
liable, perhaps, to find them in some other boiler, and to thus increase 
his vigilance." We believe this proof to be inadmissible for any legiti- 
mate purpose. Neither the engineer nor other employés of the plain- 
tiff engaged constantly in work about and within the boilers, nor any 
witness, testifies that such cracks had developed before the explosion ; 
and the assumption is unauthorized, vvithout proof, that the force of 
the explosion, which moved an adjacent elevator building "bodily four 
feet off its foundations," or other causes described by witnesses, would 
not injure thèse boilers. Furthermore, testimony appears tending to 
prove, not only the probability of such in jury under the conditions 
shown, but that it would hâve been impossible to use the boilers, at 
the usual steam pressure, with such cracks as subsequently appeared. 
The évidence, however, was submitted to the jury, in effect, as estab- 
lishing the fact of such rupture of boilers 5 and 6 prior to the ex- 
plosion, to be considered as notice to put the inspector on inquiry for 
like cracks in other boilers, and the several assignments of error there- 
upon — numbered 20, 21, 26, 32, and 65 — are sustained. 

(2) Experts called on behalf of the plaintiff were interrogated by its 
counsel upon like assumption of facts that boilers 5 and 6 were "un- 
injured by the explosion," and were theretofore cracked as shown ir 
the exhibits, and their testimony so predicated may well bave influ- 
enced the finding of the jury. For the reason above stated, the assign- 
ments of error in référence thereto — numbered 19, 28, 30, and 31 — 
are sustained. 

(3) Embraced in the above-mentioned questions and answers were 
further assumptions of fact that excessive and continuous leakage 
had occurred in the boilers, as specified in the question in conformity 
with testimony introduced. The questions directed to proving this 
from the existence of cracks in the boilers are unobjectionable ; but 
assignment 31 reaches a question thus predicated to prove notice to 
the inspector, through such leakage, that ruptures of the boiler shell 
were indicated thereby. Objection is raised for two reasons : That 
the question ignores another cause of leakage which appears from the 
testimony, and that it includes persistent leaks of which the inspector 
was not advised. We believe the objections to be well founded under 
the testimony, and that the ruling thereupon must be deemed preju- 
dicial, in view of déniai of the instruction requested in referen-ie there- 
to, as below mentioned. 

(4) On behalf of the défendant an instruction was requested, in 
substance, that if the jury "find from the évidence that defendant's 
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inspecter was not informée! and did not know of the existence of per- 
sistent and recurring leaks along the re-en forcement plate of said boil- 
ers, but only knew that leaks existed at the time shown in his reports 
in évidence," and that the leaks which were discovered by him "vvere 
stopped by calking/' or that he was so informed, and if the "inspecter 
might, in the exercise of reasonable care and prudence under the cir- 
cumstances, hâve considered that said leaks were caused by defective 
tube and rivet conditions, and not by cracks in the boiler shell, then 
you must find for the défendant upon the first cause of action." We 
believe the défendant was entitled to hâve the jury so instructed un- 
der the testimony, for the reason above stated; that no instruction 
was given of like import; and that déniai thereof was erroneous, as 
pointed out in the forty-eighth assignment. 

[8] Issue of contributory négligence. The question of fact Vvas 
distinctly raised whether négligence appeared on the part of the plain- 
tiff, particularly in référence to developments during the five weeks 
which intervened after the last inspection of boilers Nos. 1, 2, and 3. 
Plaintiff's employés had entire charge of the boilers and their use 
(aside from dcfendant's inspection service), and it was their practice 
to lay ofï two boilers each week for cleaning and internai inspection. 
Such inspection was usually made by assistant engineer Felber, and 
the cleaning and other work by the boiler washer Risner, both of 
whom gave testimony at the trial which furnishes the évidence (un- 
disputed) referred to in two instructions, requested on behalf of the 
défendant and refused by the court, as follows : 

"There Is évidence in tins case tending to show that boilers 1, 2, and 3 v\eve 
leaking contiuuousîy during the week before tlie explosion, and particularl.v 
on tlie Friday before the explosion, atul if you ilnd that thèse leaks were of 
such a character that a reasonably prudent engineer in charge of said boilers 
ought In the exercise of ordinary care to hâve known that the said boilers 
were not in the condition in viiiich tlie sanie were when inspected by Mr. Bowie 
on September ]Otli, Septend)er 4th, and Septeniber llth, respectively, then you 
are instructed that such boilers were not being opéra ted at the time that the 
explosion oecurred in reliance upon any inspections thereof made by the de- 
f(;ià;iiit, :nid you must flnd for the défendant on tlie first cause of action." 
(Ass;!,'!iiiieiit 45.) 

"It api-iears in évidence that Bowie last Inspected boiler No. 1 on Septeniber 
i;)ib, boiier Xo. 2 on Septeniber 4th, and boiler No. 3 on Septeniber llth, and 
hoiler No. 4 on Octolier Oth. It also appears that Felber made an interlor 
insiiection of two of thèse boilers, 1, 2, 3, and 4 on October Oth and of two on 
October ICth, prior to the explosion, and if you find that there were then 
cracks in the drunis of either boilers 1, 2, or 3, and that said cracks were d's- 
coverable by the exercise of ordinary care and by a reasonably prudent iiau, 
oceupying the sanie position occupied by Felber and engaged in the saine Une 
of business luider similar circunistances, and that the cracks so found con- 
tributed to produce the explosion, then you will flind for the défendant on the 
tirst cause of action." (Assignment 46.) 

We are of opinion that thèse or équivalent instructions were needfui 
and proper, one or both, to enable the jury to understand this impor- 
tant feature of the case; that the instructions which were given, in 
gênerai terms (assignments 55, 56), were insufficient for such purpose 
under the complications presented; and that error is well assigned 
thereupon. 

Upon the further issue of understanding between the parties that 
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the plaintiff relied solely on the defendant's inspection and reports 
for safety in use of the boilers, testimony was received from two wit- 
nesses — Mr. Pabst, président, and Mr. Clasmann, chief engineer of 
the Brewing Company — in efFect, that it was agreed between the wit- 
nesses when Clasmann was engaged as engineer that the steam boilers 
of the Brewing Company were to be insured for the purpose of hav- 
ing inspection thereof, and that this inspection was not within the 
duties of such engineers. We believe the twenty-third assignment of 
error, based on réception thereof over the defendant's objection for 
want of participation in or notice of such arrangement, must be sus- 
tained. In référence to the forty-ninth assignment of error for déniai 
of an instruction requested by the défendant — in substance, that there 
was évidence in the case to be considered "that plaintiff relied as to 
the condition of said boilers upon its engineer, Clasmann, or its Con- 
sulting engineer, Chapman, or Munoz," and if the jury found there- 
from "that the plaintiff relied upon them, or any of them, as the basis 
for its judgment as to the condition of said boilers," they were to "find 
for the défendant on the first cause of action" — we are not satisfied 
that error was committed. The évidence relating to Chapman and 
Munoz does not impress us to hâve the bearing assumed thereby, what- 
ever may be fairly inferred from the testimony as to the position and 
long service of Clasmann with the plaintiff and his expérience of 
many years in steam engineering. 

The contention on behalf of the défendant that any recovery under 
the first cause of action is subject to the limitation of $50,000 fixed 
by the insurance contract, so that it must be dismissed when that sum 
is allowed vmder the contract, we believe to be untenable. It is true 
that the trial court instructed the jury that both causes of action were 
subject alike to the insurance limitation, but we do not understand the 
theory upon which such ruling was based. Under our opinion (above 
stated) of the duty and liability charged as the first catise of action, 
both must arise outside the insurance contract, and neither affect its 
provisions nor can be afl'ected thereby. While there can be no double 
recovery for the same damages under either charge, recovery of insur- 
ance indemnity up to the limit of the contract satisfies the other claim 
to the extent only of such recovery, leaving any liability in tort ap- 
plicable for damages suffered beyond the amount so recovered. 

The judgment accordingly is rêver sed, and the cause remanded for 
a nevv trial. 



CAXADIAX XOItTUKIiX KY. CO. v. SEN.SKK. 
(Circuit Court of Appeals, Eis^lUli Circuit. Deceuiber 'M, 1912.) 

Xo. £,746. 

(Syllahus hy the Court.) 

1. Négligence (| 4*) — Eléments — Ordikary Cake. 

An act or omission niay be so elearly négligent, or so clearly free from 
négligence, that the customary use et the same degree of caro by others 
in like circunistances beconiew inijualerial. 

•For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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But, wh'ere the charaeter of the act or omission Is doubtful, the true 
test of actionable négligence Is the degree of care whlch persons of ordi- 
nary Intelligence and prudence, engagea in the same klnd of business, 
comuionly exercise in libe circumstances. If the care exercised in sueh a 
case rises to or above that standard, there is no actionable négligence. 
If it f ails below that standard, there is. 

[Ed. Note. — For other cases, gee Négligence, Cent. Dig. § 6; Dec. Dig. 
I 4.* 

For other définitions, see Worc*!) and Phrases, vol. 5, pp. 4743^763; 
vol. 8, pp. 7729-7781.1 

2. Négligence (§ 4*) — Actions — Admissibilitt of Evidence. 

In cases of this charaeter, where the question of négligence is at issue, 
évidence of the ordinary practice and of the uniform custom, if any, of 
other persons of ordinary intelligence and prudence, engaged in the same 
kind of business under similar circumstances in the performance of acts 
like those which are alleged to hâve been done negligently, is compétent, 
and it Is error lo rejeet or dlsregard it because such évidence i)resents 
to the jury the correct standard for the détermination of the issue. 

FEd. Note. — tor other cases, see Neglistence, Cent. Dig. § 6; Dec. Dig. 
§ 4.*] 

3. Trial (§ 141*) — Taking Question from .Jury — Direction of Verdict. 

It is the duty of the trial court to direct a verdict at the close of a 
trial when the évidence is undisputed, and when, upon a question of 
fact, it is so elearly prépondérant, or of such a concluslve charaeter, that 
the court would be bound, in the exercise of a sound judicial discrétion, 
to set aside a verdict in opposition to it. 

[E'd. Note.— For other cases, see Trial, Cent. Dig. § 330; Dec. Dig. § 
141.*] 

4. Master and Servant (§ 205*) — Injuries to Servant — Actions — Res Ipsa 

Loquitur. 

The doctrine res ipsa loquitur is inapplicable to négligence cases arls- 
ing between master and servant, The fact that an accident occurred is 
not sufflcient to overcome the mère légal presumption that the défend- 
ant exercised ordinary or reasonable care in the conduct of its business, 
in the absence of any évidence whatever to supiwrt that presumption. 
Much less may that fact be permitted to overcome this presumption and 
the undisputed testimony of an unimpeached witness. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
877-908, 955 ; Dec. Dig. § 265.* 

Application of doctrine of res ipsa loquitur in actions for injuries to 
servants, see note to Carnegie Steel Co. v. Byers, 82 C. C. A. 121.] 

5. Master and Servant (§ 124*) — Appliances — Latent Depects. 

The failure of au employer to flnd and remove latent and bidden de- 
fects, which the exercise of ordinary care would not discover, is not nég- 
ligence on bis part liecause tlie discovery and reraoval of sucli defects 
falls beyond the limits o( his duty to exercise reasonable care. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
235-242 ; Dec. Dig. § 124.*] 

C. Master and Servant (§ 2S(.!*) — Injuries to Servant — Actions — Direc- 
tion OF Verdict. 

While the plaintiff, an employé of the railroad company, vas cliuib- 
ing upon a freight car, a bandhold on the roof puUed of, he fell, and 
was injured. The bandhold was fastened with two screws which pull- 
ed out. After the accident one of the holes was found to be rusty and 
enlarged at its opening, so that one of the screws could be inserted 
in it and withdrawn by hand. This rusty and enlarged condition of the 
hole was not visil)le before the accident when the bandhold was in place, 

*For otlier cases see same topic & % numbe:; in Dec. & Am.Digs. 1907 to date, & Rep'r Indexes 
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ancl there were no marks on the roof where the sliîes of the handhold 
rested, such as there would naturally hâve been if the handhold had been 
loose, and had theretofore wabbled. The boards on the roof were sound, 
and there was no visible crack or decay in the roof or handhoM indicat- 
Ing any defect or weakening In Its fastening before the accident The 
car was a forelgn car. It was inspeeted by one of the defendant's In- 
epectors vi'hen it came upon the road of the défendant In the manner In 
whlch other rallroad companles and their employés comnionly Inspeeted 
euch cars in transit, and the inspecter dlscovered no defect. In addition 
to the inspection commonly used by other companles and their employés, 
which was a visual Inspection, the defendant's inspeetor tested this hand- 
hold by pulling upon It with the hook of a hammer attached to a handle 
20 inches long, and found no looseness or defect thereln. 

Held, the rallroad company was entitled to a peremptory instruction 
to the jury to render a verdict in its favor. 

[Ed. Note. — For other cases, see Master and Servant, Cent DIg. §§ 
1001, 1006, 1010-1050 ; Dec. Dig. § 286.»] 

Hook, Circuit Judge, dlssenting in part 

In Error to the Circuit Court of the United States for the District 
of Minnesota; Charles F. Amidon, Judge. 

Action by Benjamin Senske against the Canadian Northern Rail- 
■way Company. Judgment for plaintiff, and défendant brings error. 
Reversed, and remanded for new trial. 

Hector Baxter, of Minneapolis, Minn. (Clark & Sweatman, of Win- 
nipeg, Canada, on the brief), for plaintiff in error. 

P. V. Coppernoll, of Park Rapids, Minn. (Coppernoll & Woolley, 
of Park Rapids, Minn., on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and McPHER- 
SON, District Judge. 

SANBORN, Circuit Judge. [6] The plaintiff below was a switch- 
man in the employment of the défendant, the Canadian Northern Rail- 
way Company, when the screws which f astened a handhold on the roof 
of a car of the "Soo" Railroad Company pulled out as he was ascending 
the car in the discharge of his duty, and he fell and sustained personaî 
injuries. He sued the défendant for négligence in the inspection of 
its car and recovered a judgment. Thèse facts were established by 
the évidence without contradiction at the close of the trial. The 
screws which held the handhold extended through two boards and 
into another. After they were pulled out, at the time of the accident, 
one of the holes was found to be rusty and enlarged at its opening, so 
that one of the screws could be inserted in it and withdrawn by hand. 
This rusty and enlarged condition of the hole was not visible, how- 
ever, when the handhold was in place and there were no marks on the 
roof where the sides of the handhold rested, such as there would 
hâve been if the handhold had been loose and had wabbled before 
the accident. The boards on the roof of the car were sound, so that, 
if larger screws had been driven into the same holes after the acci- 
dent, the boards would hâve held them. There was no visible crack 
or decay,. or other évidence in the roof or in the handhold, of any 

•For other caii«s >ee «ame topic & { sdubeb In Dec. & Am. Dlgs. 1907 to date, t Rej>'r iDdexM 
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defect or weakness in the fastening of the handhold before the acci- 
dent. The car came noon the raih'oad of the défendant at Emerson 
Junction in Minnesota, and it was there inspected by Mr. Brown, one 
of the defendant's inspectors. He started to make the inspection at 
the rear end of the train in which this car was found, examined the 
draft gear, the brakes, and the wheels of each car, went forward and 
examined in this way the side of each car to see if there was any de- 
fect in the irons and sheathing boards, until he reached the front of 
the train. He then returned on the other side of the train and there 
made the same inspection of each car, and, when he arrived at his 
starting point, he chmbed up on the top of the train and examined 
the handholds, running boards, and brakes on ail the cars in the train 
to see if he could find any defects. Whenever he found a defect or 
anything indicating weakness, or arousing suspicion thereof, he re- 
fused to pass the car without a doser inspection and a repair, if repair 
was needed. He found no defect or weakness, or indication thereof, 
in the roof of this car or in the fastening of the handhold which gave 
way. The method of inspection which has now been described, and 
which he pursued, is called visual inspection, and it is the only method 
customarily and generally used in the inspection of foreign cars com- 
ing upon their railroads by the railroad companies of the United States 
and their inspectors. ,Mr. Brown, however, went farther, and made a 
more thorough inspection. He had a hammer on a handle 20 inches 
long with a hook or claw on the side o])posite the face of the ham- 
mer, made for the purpose of this inspection, which he had been di- 
rectcd by the défendant to use when he commenced to work for that 
Company. He tested the security of the handholds on the roofs of 
the cars by placing the hook under their bandles and pulling them 
up. In that way he tested the handhold which gave way with this 
hook and found in it neither defect, nor weakness, nor sign of it. 
There was no évidence tending to show any other or différent facts 
re'ating to the character of the inspection of the car made by the dé- 
fendant. At the close of the trial, the company made i motion for 
a peremptory instruction in its favor, and its déniai is assigned as 
error. 

The défendant requested the court to charge the jury that they were 
not permitted to erect in their own minds any particular standard or 
grade, or décide any particular methods of doing business, to be nég- 
ligent, uniess the évidence in the case convinced their minds that the 
method aclopted by the défendant was such a method as a railway com- 
pany exercising ordinary care and prudence in that respect would not 
hâve adopted and practiced under the circumstances, and that ail the 
défendant was required to do in the inspection of the car was to use 
ordinary and usual care, such as is used by railway companies in the 
gênerai transaction of their business in that respect. The court de- 
nied thèse requests, and instructed the jury that they should consider 
ail the facts and circumstances in the case,- the danger to employés 
from the use of cars and haudholds, and their effect upon human life 
and action, should then say upon their oaths what reasonable inspec- 
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tion of the car required, and, having fixed that standard, should ren- 
der a verdict for the défendant if the inspection made measured up 
to that standard, and for the plaintiff if it did not. Thèse rulings 
are assigned as error. 

[1] In Louisville, N. A. & C. Ry. Co. v. Bâtes, 146 Ind. 564, 572, 
45 N. E. 109, 111, the Suprême Court of Indiana said: 

"In maklng an inspection, it is the duty of the inspecter to use tbe usual 
and ordinary tests, aud such tools as persons of ordinary prudence use, If 
any, under lilie circunistanees. Iso nian is held to a higlier degree of sklll 
or eare than a falr average of liis trade or profession, and tlie standard 
of due care is the conduet of the average prudent man. If the inspection is 
made in the usual and ordinary Avay, the way commonly adopted by those 
in the business, it cannot be said that it was done negligently. In determin- 
ing wbether an inspection was made with ordinary care a jury can only 
lind facts shovving whether the same was made in the usual and ordinary 
uiauner, the one commonly adopted by men of ordinary care and prudence 
eugaged in the same business under like circunistanees. If it vras so per- 
fornied, it was made with due care, and a jury cannot be permitted to say 
that it was négligent. They cannot be allowed to set up a standard which 
shali, in effect, dlctate the customs or control tlie business of a community," 

In Shankweiler v. Baltimore & Ohio R. Co., 148 Fed. 195, 197, 198, 
78 C. C. A. 353, 355, 356, the plaintifï had been injured by the break- 
ing of a brake-rod. The defect in the rod was not discoverable be- 
fore the accident by a visual inspection, but could hâve been found 
by stripping the rod. The car had been subjected to a visual inspec- 
tion. The testimony was, as it is in this case, that this was the only 
inspection that is usually made by railroad companies while a car is 
in transit. The Circuit Court of Appeals of the Sixth Circuit, then 
composed of Judges Lurton, Severens, and Richards, said: 

"The box car on which the rod broke was in course of transportation, 
and there is no question but that the inspection made was ail that is cus- 
tomarily made by well regulated and pruuently conducted railroads. Against 
such an inspection the deteet was latent, undlscoverable. We thiuk it would 
be going too far to say that, because the inspection did not disclose the de- 
fect, it was not a proper one and ordinary care required something more. 
Ordinary care does not require au impracticable inspection, one which will 
cripple and embarrass a rallway Company in the opération of its trains. 
• * * Tlie court could not hâve properly permitted the jury to Indulge 
In mère spéculation, tind the railroad Company guilty of négligence, because, 
although it used the ordinary method of inspection, it did not use this 
method suggested by one person, or that method suggested by another, when 
there was an utter laek of testimony showlng or tending to show that either 
had ever been used by any prudently conducted eompany, or, if used, would 
prove effectuai." 

In Washington, etc., R. R. Co. v. McDade, 135 U. S. 554, 569. 
10 Sup. Ct. 1044, 1049 (34 L. Ed. 235), where the question was what 
degree of care it was the duty of the railroad eompany to exercise 
in furnishing machinery for its employés to use, the Suprême Court 
declared that a charge that it "had a right to use and employ such as 
the expérience of trade and manufacture sanctioned as reasonably safe 
was in strict accord with the principles laid dowri by the décisions of 
that court." 

201 F.— 41 
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In Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 416, 12 Sup. Ct. 
679, 682 (36 L. Ed. 485), this charge was approved : 

■•ïou fix the standard for reasonable, prudent, and cautious men imder 
the circumstances of this case as you flnd theni, aecordlng to your judgment 
and expérience of wliat tliat class of men do under tliese cli'cumstances, and 
then test tlie conduct involved by ttiat standard." 

And in Union Pacific Ry. Co. v. Daniels, 152 U. S. 684, 690, 14 
Sup. Ct. 756, '758 (38 h. Ed. 597), the Suprême Court gave its sanc- 
tion to the ruie that the railroad company's duty to keep advised of 
the condition of its cars and machinery "was discharged by the de- 
fendant if the care disclosed by it in thèse several matters accorded 
with that reasonable skill and prudence and care which careful, pru- 
dent men, engaged in the same kind of business, ordinarily exercised." 

Thèse authorities, and a multitude more, sustain the established rule 
that the standard of ordinary or reasonable care is that degree of 
care (1) which ordinarily prudent persons, (2) engaged in the same 
kind of business, (3) usually exercise under similar circumstances. 
It is plain that the care which extraordinarily cautious or unusually 
careless persons use would not be a correct standard. Nor would the 
care which prudent persons engaged in other kinds of business would 
use be the true standard. The care a farmer or marchant would 
deem proper, in the absence of évidence to guide him, and would use 
in running an engine, or building a bridge, would be no criterion of 
the ordinary care exercised by persons customarily engaged in those 
occupations. Nor would the degree of care that prudent persons use 
or would use under différent circumstances furnish a just criterion 
of ordinary care under the circumstances of a given case. 

Moreover, this rule that ordinary care, and hence ordinary inspec- 
tion, is that degree of care and of inspection which ordinarily prudent 
railroad companies, their officers and employés engaged in the same 
kind of business commonly use under similar circumstances, is also 
the logical and unavoidable resuit of the reason of the case. The rule 
that requires reasonable inspection is a corollary of the gênerai rule 
that it is the duty of a railroad company to use ordinary care to fur- 
nish, and ordinary care to keep in repair, reasonably safe cars, rails, 
engines, and other parts of the great machine which its railroad and 
equipment constitute. In the absence of proof to the contrary, the 
légal presumption always is that each railroad company, its officers 
and employés, are faithfully discharging this duty. This presumption 
is but an application of the universal principle which underlies ail 
civilized government and conditions the enforcement of ail rights and 
the administration of ail remédies that ail men are presumed to obey 
the laws, and to discharge their légal, moral, and social duties until 
the contrary is proved. Cole v. German Saving & Loan Society, 124 
Fed. 113, 119, 59 C. C. A. 593, 599, 63 L. R. A. 416. Railroad com- 
panies, their officers and employés, are not exempt from this principle. 
The presumption in the case at bar, therefore, was in the first instance 
that the défendant ànspected this car with ordinary, and hence with 
reasonable, care, and the burden was upon the plaintiff to prove that 
it failed to do so. When the degree of care which the railroad com- 
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pany actually exercised had been proved and the question arose wheth- 
er or net this was ordinary or reasonable care, the légal presumption 
still prevailed that other railroad companies, their officers, and em- 
ployés commonly exercised ordinary care in making such inspections, 
and the uncontradicted évidence of their customary method of making 
thèse inspections under like circumstances necessarily established, in 
the absence of countervailing évidence, the true standard of ordinary 
care by which the inspection made by the défendant must be meastired. 

The validity of the gênerai abstract rule that the measure of care 
required of an employer is that degree of care which an ordinarily 
prudent man, engaged in the same kind of business, would hâve exer- 
cised under similar circumstances, is conceded. In cases like Texas 
& Pacific Ry. Co. v. Behymer, 189 U. S. 468, 23 Sup. Ct. 622, 47 L. 
Ed. 905, and Chicago, Milwaukee & St. Paul Ry. Co. v. Moore, 166 
Fed. 663, 92 C. C. A. 357, 23 L. R. A. (N. S.) 962, in which there is 
no proof of the degree of care which other ordinarily prudent per- 
sons engaged in the same kind of business commonly use, juries 
may measure the care required of a défendant by the application 
of this rule to other facts and circumstances in évidence before them. 
But the best évidence of the degree of care which ordinarily pru- 
dent persons would hâve exercised under given circumstances is the 
degree of care which ordinarily prudent persons, engaged in the same 
kind of business, customarily hâve exercised and commonly do ex- 
ercise under similar circumstances. And, when the évidence of 
this degree of care is substantial or undisputed, it furnishes the true 
and the best standard of ordinary care by which that actually used 
should be measured in ail debatable cases. 

What the true standard of ordinary care is in cases of this char- 
acter is an exceedingly grave and important practical question to ail 
employers and employés. It is very important that this standard 
should be as fixed, certain, and well knovvn as possible, so that employ- 
ers can know before the events whether or not they are exercising the 
requisite care and faithfully discliarging their d'uties. The degree 
of care commonly exercised by other persons engaged in the same 
kind of business under similar circumstances présents such a standard. 
The opinions and verdicts of juries, no two of which would probably 
agrée, fixing the standard by which to measure the employers' care aft- 
er the events hâve happened, would necessarily be variant, uncertain, 
and spéculative, and would furnish no reasonably certain standard of 
measurement whatever. 

It is not denied that exceptional cases sometimes arise in which 
the degree of care exercised is so clearly insufficient, or so plainly 
ample, that the customary use of the same degree by others in like 
circumstances becomes immaterial. Dawson v. C, R. I. & P. Rv. 
Co., 114 Fed. 870, 872, 52 C. C. A. 286, 288; Gilbert v. BurHngton, 
C. R. & N._ Ry. Co., 128 Fed. 529, 534, 63 C. C. A, 27, 32.' But the 
case at bar is not of that character. It is one of the great multitude of 
cases in which the sufficiency of the degree of care exercised by the 
défendant was, in the absence of évidence, debatable, and in which its 
sufficiency must be measured by the évidence in the case and rules of 
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lavv applicable thereto. In such cases the best test of actionable nég- 
ligence and the true standard for the measurement of ordinary care 
is the degree of care which persons of ordinary intelligence and pru- 
dence, engaged in the same kind of business, commonly exercise under 
like circumstances. If the care exercised in the case rises to or above 
that standard, there is no actionable négligence. If it falls belovv that 
standard, there is. Chicago Great Western Ry. Co. v. Egan, 159 Fed. 
40, 45, 86 C. C. A. 230, 235 ; H. D. Williams Cooperage Co. v. Head- 
rick, 159 Fed. 680, 682, 86 C. C. A. 548, 550; Lake v. Shenango Fur- 
nace Co., 160 Fed. 887, 895, 88 C. C. A. 69, 77; Cryder v. Chic. R. I. 
& Pac. Ry. Co., 152 Fed. 417, 418, 81 C. C. A. 559, 560; Chicago Great 
Western Ry. Co. v. Minneapolis, St. Paul & S. S. M. Ry. Co., 176 
Fed. 237, 242, 100 C. C. A. 41, 46, 20 Ann. Cas. 1200; Southern 
Pacific Co. V. Hetzer, 135 Fed. 272, 281, 285, 68 C. C. A. 26, 35, 37, 
1 L. R. A. (N. S.) 288; Illinois Central R. Co. v. Coughlin, 132 Fed. 
801, 804, 65 C. C. A. 101, 104; Shankweiler v. Baltimore & O. R. Co., 
148 Fed. 195, 197, 198, 78 C. C. A. 353, 355, 356; Louisville, N. A. & 
C. Ry. Co. V. Bâtes, 146 Ind. 564, 45 N. E. 109, 111 ; Baltimore & O. 
R. Co. V. Coppock, 179 Fed. 682, 684, 103 C. C. A. 86, 88; The Olym- 
pia, 61 Fed. 120, 9 C. C. A. 393 ; Grand Trunk Ry. Co. v. Ives, 144 
U. S. 408, 416, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Washington, etc., R. 
R. Co. V. McDade, 135 U. S. 554, 559, 10 Sup. Ct. 1044, 34 L. Ed. 
235; Union Pacific R. R. Co. v. Daniels, 152 U. S. 684, 690, 14 Sup. 
Ct. 756, 38 L. Ed. 597; Chicago, I. & L. Ry. Co. v. Wilfong (Ind. 
App.) 88 N. E. 953, 954; Allen v. Union Pacific Ry. Ce, 7 Utah, 239, 
26 Pac. 297; Iron-Ship Building Works v. Nuttall, 119 Pa. 149, 158, 
13 Atl. 65; Titus v. Railroad Co., 136 Pa. 618, 626, 20 Atl. 517, 20 
Am. St. Rep. 944. 

And where, as in this case, that degree of care is established by un- 
contradicted évidence, and the proof is clear that the care exercised 
by the défendant rose above it, it is error to permit the jury to estab- 
lish in their minds a higher standard of ordinary care after the acci- 
dent, a standard unknovvn, uncertain and spéculative, and to cast the 
défendant in damages because the care it used did not reach that 
standard. The court below should haye given to the jury the instruc- 
tions requested by the défendant and it should hâve refrained from 
instructing the jury that they might fix in their own minds and meas- 
ure the care of the défendant by a standard of ordinary care différent 
from the degree thereof which the proof established was commonly 
used by prudent and well-regulated railroad companies, their oiïïcers, 
and employés under similar circumstances. 

[3] The other question in the case is: Was it the duty of the court 
to instruct the jury to return a verdict for the défendant? It is the 
duty of the trial court to direct a verdict at the close of the trial when 
the évidence is undisputed, and when, upon a question of fact, it is so 
clearly prépondérant, or of such a conclusive character, that the court 
would be bound, in the exercise of a sound judicial discrétion, to set 
aside a finding in opposition to it. Southern Pacific Co. v. Pool, 160 
U. S. 438, 440, 16 Sup. Ct, 338, 40 L. Ed. 485 ; Union Pacific R. R. 
Co. v. McDonald, 152 U. S. 262, 283, 14 Sup. Ct. 619, 38 L. Ed. 434; 
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Delaware, Lackavvanna & Western R. R. Co. v. Converse, 139 U. S. 
469, 11 Sup. Ct. 569, 35 L. Ed. 213; Patillo v. Allen-West Commis- 
sion Co., 131 Fed. 680, 686. 65 C. C. A. SOS; Chicago Great Western 
Ry. Co. V. Roddy, 131 Fed. 712, 713, 65 C. C. A. 470, 471 ; Woodward 
V. Chicago, M. & St. P. Ry. Co., 145 Fed. 577, 578, 75 C. C. A. 591, 
592. 

[2] The degree of care exercised by the défendant in the inspection 
of the car was proved by the iincontradicted testimony of the Inspec- 
ter Brown. Evidence of the degree of care exercised by other rail- 
road companies, their officers and employés, engaged in the same kind 
of business, in like circumstances, was compétent and admissible, be- 
cause the légal presumption is that they were reasonably prudent and 
that they discharged their légal and moral duties, and because the de- 
gree of care they exercised presented the correct standard of ordinary 
care by which to measure the care used by the défendant in its inspec- 
tion. Upon the question of négligence, or none, évidence of the or- 
dinary practice and of the uniform custom, if any, of other persons of 
ordinary intelligence and prudence engaged in the same kind of busi- 
ness under similar circumstances, in the performance of acts like those 
which are alleged to hâve been donc negligently, is compétent, and it 
is error to reject or disregard it because it présents to the jury the 
correct standard for the détermination of the issue. Chicago G. W. 
Ry. Co. V. Minneapolis, St. Paul & S. S. M. Ry. Co., 176 Fed. 237, 
242, 100 C. C. A. 41. 46, 20 Ann. Cas. 1200; Lake v. Shenango Fur- 
nace Co., 160 Fed. 887, 895, 88 C. C. A. 69, 77 \ Grand Trunk Ry. Co. 
V. Ives, 144 U. S. 408, 416, 417, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Union 
Pacific Ry. Co. v. Daniels, 152 U. S. 684, 691, 14 Sun. Ct. 756, 38 L. 
Ed. 597; Wa.shington. etc., Ry. Co. v. McDade, 135 U. S. 5.54, 569, 
10 Sup. Ct. 1044, 34 L. Ed. 235; Texas & Pacific Ry. Co. v. Barrett 
166 U. S. 617, 619, 620, 17 Sup. Ct. 707, 41 L. Ed. 1136; Choctaw, etc., 
R. Co. V. McDade, 191 U. S. 64, 67, 24 Sup. Ct. 24, 48 L. Ed 96; 
Charnock v. Texa.s & Pacific R. Co.. 194 U. S. 432, 437, 24 Sup. Ct. 
671, 48 L. Ed. 1057; Chicago Great Western Ry. Co. v. Egan 86 C C 
A. 230, 159 Fed. 40. 

[4] Such évidence was produced. It was uncontradicted. and it 
conclusively established the fact that the degree of care customarily 
used by other railroad companies, their officers and employés, in the 
inspection of foreign cars in transit, was that which gave them visual 
inspection only. Brown's uncontradicted testimony was that he gave 
this car such inspection and more ; that, in addition to that inspection, 
he tested the handhold which gave way, by pulling upon it with the 
claw or hook of his hammer; in other words, that he inspected it 
with more than ordinary care. Unless, therefore, the jury was at 
liberty to disbelieve or disregard his testimony, the défendant was 
entitled to their verdict. There was no évidence or circumstance to 
contradict or countervail his testimony except the fact of the accident. 
But that fact was insufficient to overcome the mère légal presumption 
that the inspection was made with ordinary care in the absence of ail 
évidence to support it. Much less can it' be permitted to overcome 
that presumption and the testimony of this unimpeached inspecter. 



646 201 FEDERAL REPORTEE 

The fact of an accident raises no presumption of tKe négligence of 
an employer and the burden is on the employé, notwithstanding the ac- 
cident, to prove that the employer was guilty of négligence which 
caused the injury. Patton v. Texas & Pac. Ry. Co., 179 U. S. 658, 
663, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Texas & Pacific Ry. Co. v. Bar- 
rett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 1136; Midland Valley 
R. Co. V. Fulgham, 181 Fed. 91, 95. 104 C. C. A. 151, 155; Minneapolis 
General Elec. Co. v. Cronon, 166 Fed. 651, 659, 92 C. C. A. 345, 353 : 
Cryder v. Chicago, R. I. & Pac. Ry. Ce, 81 C. C. A. 559, 561, 152 
Fed. 417, 419; Northern Pacific Ry. Co. v. Dixon, 139 Fed. 737, 740, 
71 C. C. A. 555, 558; Chicago & N. W. Ry. Co. v. O'Brien, 67 C. C. A. 
421, 424, 426, 132 Fed. 593, 596, 598. 

[5] The witness Brown was net impeached. His testimony was 
not contradicted by any witness, nor were there any countervailing 
facts or circumstances to overcome it, and neither the jury nor the 
court could be permitted to disregard it. A trial at which it should be 
disregarded would not be a trial according to the law and the évidence. 
The unavoidable resuit is that the évidence conclusively proved that 
the degree of care exercised by the défendant in making the inspec- 
tion rose above the ordinary care commonly exercised by prudent 
and well-regulated railroad companies, their oiïicers and employés, 
under like circumstances, that the defect in the fastening of the hand- 
hold was a latent, hidden one which was not discoverable by an in- 
spection with ordinary care, and the failure of an employer to find 
and remove such latent defects which ordinary care is unable to dis- 
cover constitutes no négligence on his part, because the limit of his 
duty is to exercise reasonable care, and the discovery and repair of 
such defects falls without that limit. Cryder v. Chicago, R. I. & Pa- 
cific Ry. Ce, 152 Fed. 417, 419, 81 C. C. A. 559, 561 ; Illinois Central 
R. Co. v. Coughlin, 132 Fed. 801, 802, 65 C. C. A. 101, 102; Hodges 
v. Kimball, 104 Fed. 745, 753, 44 C. C. A. 193, 201 ; KiUman v. Rob- 
ert Palmer & Son Ry. Co., 42 C. C. A. 281, 102 Fed. 224; Carruthers 
V. C, R. I. & P. Ry. Co., 55 Kan. 600, 605, 40 Pac. 915 ; Allen v. Union 
Pacific R. Co., 7 Utah, 239, 26 Pac. 297, 298 ; Atchison, T. & S. F. 
R. Co. V. Wagner, 33 Kan. 660, 666, 7 Pac. 204. And there is no es- 
cape from the conclusion that the plaintiff below failed to produce any 
substantial évidence of the négligence of the company and the court 
should havè instructed the jury to return a verdict in its favor. The 
judgment below must therefore be reversed, and the case must be re 
manded to the trial court, with instructions to grant a new trial. 

HOOK, Circuit Judge. Though I agrée to a new trial in this case, 
I do not agrée to some parts of the foregoing opinion regarding the 
efl'ect of custom upon the question of the care to be exercised by a 
particular employer. What is generally done in the hke calling or 
occupation to prevent injuries is, of course, évidence of the proper 
précaution but it is not more. It seems to me that hère it has been 
given an undue if not, practically, a controlling influence. 
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SPENCER et al. v. SMITH et al. 
(Circuit Cojirt. oî Appeals, Elghth Circuit December 10, 1912.) 
No. 121, Original. *" '^.^-r-rTimf^ 

1. CoÉPORATioNS (§ 566*) — Capital Stock — "Trust Fxjnd" — Conteacts Be- 

TWEEN StOCKHOLDEKS. 

The assets of a corporation represented by its capital stock are a trust 
fuiid for the payment of its debts; and hence stockliolders may net le- 
gally agrée among themselves that such fond shall be appropriated by 
them or some of thiem as against the claims of corporate creditors. 

[Ed. Kote.~For other cases, see Corporations, Cent Dig. §§ 2285-2286; 
Dec. Dig. § 566.* 

For other définitions, see Words and Phrases, vol. 8, p. 7127.] 

2. Corporations (§ 566*) — Stockholdebs — Pbefeered Stock — Secubitt — 

RlGHTS. 

Corporate preferred stock guaranteed 10 per cent, out of net profits 
reserved to tlie corporation the right to redeem after a specifled date, 
bound It to redeem before a later date, and provided that the holders, 
on failure to pay dividends, might foreclose a trust mortgage given to 
secure the stock on ail the corporation's property, in which the stock- 
holders were entitled to participate ratably. Èeld, that the provision for 
a préférence of Çll per share to the holders referred only to a distribution 
of assets as between stockholders, without référence to the distribution 
of assets for the payment of debts, and that the holders of such preferred 
stock were stockholders, and not creditors of the corporation, and were 
entitled to a préférence only as between themselves and the holders of 
the common stock. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. i§ 2283-2286; 
Dec. Dig. § 566.* 

Préférence by Insolvent corporation to ofBcers and stockholders, se« 
note to Bllsworth v. Lyons, 104 C. C. A. 8.] 

3. Corporations (§ 566») — PsErEEEED Stockholdebs — Peefeeence Riqhtb. 

A provision in the certiflcates of preferred stock of a corporation that 
the stockholders should be entitled to a préférence In the distribution of 
assets. If construed as referring to a distribution of assets to pay debts, 
would be against public policy and void. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig, §§ 2283-i2286; 
Dec. Dig. S 566.*] 

4. Corporations (§ 627*) — Peeferbed Stockholders — ^Riqht to Dividends— 

Securitt — Mortgage. 

Rlghts of preferred stockholders in the distribution of profits and in 
the distribution of the corporation's assets after payment of debts may 
be secured by mortgage. 

[Ed. Note. — For other cases, see Corporations, Cent Di£ § 2476; Dec. 
Dig. § 627.*! 

Pétition for Révision of Proceedings of the District Court of the 
United States for the District of Colorado, in Bankruptcy ; Robt. Ë. 
]_«wis, Judge. 

In the matter of bankruptcy proceedings of the Fifty Gold Mines 
Corporation. On pétition of Fermer J. Spencer, trustée in bank- 
ruptcy, to revise in matter of law a judgment of the District Court 
(190 Fed. 105), adjudging the owners of certain certiflcates of stock 
to be preferred creditors, and not stockholders. Reversed. 

•For other cases se* same toplc à $ numbzb In Dec. & Am. Digs. 19V7 to date, & Rep'r Indexes 
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J. L. Beiinett, of Colorado Springs, Colo. (J. E. Robinson, of Den- 
ver, Colo., and Henry C. Hall, of Colorado Springs, Colo., on the 
brief), for petitioners. 

Charles H. Haines, of Denver, Colo. (Harry E. Kelly, of Denver, 
Colo., on the brief), for respondents. 

Before SANBORN and CARLAND, Circuit Judges, and W. H. 
MUNGER, District Judge. 

CARLAND, Circuit Judge. This îs a pétition to revise in matter 
of law a judginent of the United States District Court for the District 
of Colorado adjudging the owners of certain certiiîcates of stock of 
the Fifty Gold Mines Corporation, a bankrupt, to be preferred cred- 
itors, and not stockholders. The case in which the judgment was ren- 
dered arose as follows: 

June 6, 1911, Fermor J. Spencer, as trustée in bankruptcy of the 
above-named bankrupt, fîled with the référée in bankruptcy a pétition 
asking that a certain deed of trust executed by said bankrupt corpora- 
tion February 20, 1906, whereby said bankrupt corporation conveyed 
ail of its real estate to the Empire Trust Company of New York City 
to secure an issue of $1,000,000 of the preferred stock of said bank- 
rupt corporation with certain guaranteed dividends, be declared null 
and void. At the same time the Corporation Trust Company of New 
Jersey, which, as trustée, was the grantee in a certain other deed of 
trust executed by said bankrupt corporation to secure certain bonds, 
filed a similar pétition. 

Thereupon, the référée caused a hearing to be had, after due notice 
to ail persons interested, and at said hearing William K. Smith, George 
M. Griswold, Wells Campbell, Fred B. Farnsworth, Robert E. Men- 
rose, and Frank Armstrong, being beneficiaries and holders of the 
preferred stock mentioned in the above deed of trust to the Empire 
Trust Company, appeared by counsel in opposition to the prayer of 
the pétition. On said hearing, the following facts appeared: 

The Fifty Gold Mines Corporation was incorporated under the laws 
of Colorado November 9, 1905. Its articles of incorporation provided 
for seven directors, and that the capital stock should be $3,000,000, 
to be divided into 300,000 shares of $10 each; 100,000 shares being 
preferred stock and 200,000 shares being common stock. The board 
of directors held its first meeting on January 3, 1905, at which meet- 
ing each of the directors subscribed and paid for one share of the 
vommon stock of the corporation. At this time, O. B. Thompsor. was 
the owner of property afterwards conveyed to the corporation which 
was worth, according to Thompson's undisputed testimony, $3,000,- 
000. January 3, 1906, he made a proposition to the corporation which 
was submitted to the stockholders at a meeting held that day. The 
proposition was in writing, and by it Thompson ofïered to convey ail 
this property to the corporation upon the issuance and delivery to him- 
self or order of the entire amount of unsubscribed capital stock of the 
corporation. This included ail thé stock of the corporation, both pre- 
ferred and common, excepting the seven shares issued to the directors. 
The ofïer also provided that the corporation should exécute a first^ 
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mortgage lien upon tlie property to be conveyed to it to secure the 
preferred stock, the language upon this point being that the mortgage 
should provide therein that it was executed for the sole and exclusive 
purpose of guaranteeing to the holders of the preferred stock of said 
corporation that ail and each of the provisions contained therein should 
be fully and promptly complied with. The offer further contained 
an agreement upon the part of Thompson that he vi^ould place the 
preferred stock in the hands of a trustée under an agreement that out 
of the proceeds of the sale thereof a certain percentage should be paid 
over to the treasurer of the corporation. This proposition was duly 
accepted at stockholders' and directors' meetings. At a directors' 
meeting held on the same day a resolution was passed instructing the 
officers of the corporation to issue and file with the Secretary of State 
a certificate that the capital stock of the corporation had been fully 
paid. This certificate was executed January 3, 1906, and was filed 
about the same time. Under and by virtue of the agreement so made 
and accepted, Thompson conveyed the property now held by the trus- 
tée in bankruptcy to the corporation, and received from it the deed 
of trust above mentioned and a certificate for the shares of the pre- 
ferred stock referred to therein. Thompson placed this preferred 
stock in the hands of certain agents in New York City for sale. Sixty- 
five thousand dollars worth of said stock was sold to various parties, 
and the proceeds thereof vvere distributed as follows : One-fourth to 
the agents making the sales for commissions; one-half to Thompson; 
and one-fourth to the corporation. Afterw'ards, in considération of 
the increase of the capital stock to $10,000,000, Thompson surrendered 
to the corporation ail of the unsold preferred stock so issued to him. 
Up to the time of the bankruptcy proceedings, the corporation had 
taken up and canceled of the $65,000 of preferred stock sold as afore- 
said, ail but between 831,000 and $32,000. Dividends thereon to the 
extent of $8,000 or $9,000 were unpaid at the time of the hearing 
before the référée, but the corporation made no profits out of which 
thèse dividends could be paid. 

The certificate of preferred stock issued to Thompson was in the 
following language: 

"This is to eertify that O. B. Thompson is the owner of one hundred thou- 
sand (100,000) shares of the preferred capital stock of the Fifty Gold Mines 
Corporation, fully paid and nonassessable and transférable only by entry on 
the books of the corporation, upon surrender of this certificate properly In- 
dorsed. 

"The preferred stock is entltled to cumulative dividends of ten (10) per cent. 
per annum, payable quarterly, conimencins Aprll Ist, 190(!, from the net profits 
of the corporation before any dividends are paid on the eonunon stock and 
the common stock is entitled to ail dividends in excess of said ten (10) per 
cent. In the event of the dissolution of the corporation, or a distribution of 
its assets, the preferred stock oUtstanding at that time shall first be paid at 
eleveu ($11.00) dollars per share, plus ail accuiuulated unpaid dividends, and 
the remainder of the corporate assets shall be divided ratably among the 
holders of the common stock. 

"The owner of unredeemed preferred stock, may at his option exchauge the 
same at any time for common stock of the corporation, share for share. The 
voting Power at any stockholders' meeting is confined exclusively to owuers 
of common stock. 
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"The Fifty Golû JOues Corporation reserves tlie riglit to recteera any rmiuber 
or ail of its certifleates of preferred stock at eleven dollars ($11.00) per sliare, 
plus ail accuimilated unpaid divideuds at any time after Jaimary Ist, 1911, 
and to détermine by lot wliich certifleates shall first be redeemed, and sald 
corporation exiJressly agrées to redeem ail its preferred stock on or before 
January Ist, 1910. A failnre of said corporation for a period of ninety days 
to yay any quarterly dividend liereon, after the same beeomes due and payable, 
sluiU reuder the corporation in default as to such payuient, and thereby entitle 
tlie owuer of tliis certifleate to a foreclosure of tlie nujrtgage securing tbe 
same. 

"As a guarantee that the Fifty Gold Mines Corporation will promptly pay 
ail dividends upon its preferred stock and redeem the same in strict accord- 
unce with the provisions of this certifleate, said corporation bas made, ex- 
ecuted and dellvered to the Empire Trust Company of New York City, N. T., 
as trustée, a flrst-mortgage lien upon ail its property in the amonnt of $1,000,- 
000.00 in whieh securlty ail owners of preferred stock participate ratably. 

"This certifleate is not valid until countersigned by the Empire Trust Com- 
paii.v of New York City, N. Y. 

"Witness the seal of the corporation and the signature of its duly authorlzed 
offlcer this ."rd day of January, A. l). 1906. 

"The Fifty GoUi jMiiies Corporation, 
"By Thomas Fielding, Président, 
and J. L. Fielding, Treasurer. 

"Countersigned and rogistered : 

"The Empire Trust Company, by ." 

The trust deed securing the preferred stock contained the following, 
among other provisions : 

"That wliereas, the said niiuing Company, acting within tlie scoi)e of its cor- 
porato powers, is engaged in the opération of certain mines and mills and in 
the tramming, milling and réduction of ores in the county of Gilpin, stnte of 
Colorado, and fo]' that purpose is fully vested with ail neces.sary powers, rights 
and privilèges, and has a total capital stock of Ihree million (,S,000,000) dol- 
lars, divided into two hundred thousand (200,000) shares of common stock of 
the par value of ten dollars ($10) each, and one hundred tliousaud shares 
(100,000) of preferred stock of the par value of ten dollars ($10) jier share, ail 
of which capital stock has been issued, said preferred stock belng evidenced 
. by one certifleate for one hundred thousand (100,000) shares of ten dollars 
(!fl0) each, and which said certifleate of preferred stock, among other thiugs, 
provides for the payment of a dividend of ten per cent. (10%) per annum 
thereon, payable quarterly, eommeneing April Ist, A. D. iOOC, and 

"AVhei'eas, the said mining company, at and by its said meeting of stoek- 
holders held January tîrd, A. D. 1906, did fully authorize and direct the making 
of a moi-tgage or deed of trust, conveying ail its real estate and mining, mill- 
ing and tramming properties in the county of Gilpin, in the state of Colorado, 
togetjier with ail buildings and improvements thereon, easemonts and rights 
of wuy, ditches and ditch rights, water and waler rights, with ail improve- 
ments and appurtenances, for the purpose of securing the payment of the said 
dividend in said preferred stock provided, and for the purpose of securing 
and guarantceing the faithful performance of each and every of the eovenauts 
in said i)referred stock mentioned, which vote of the stockhold<>rs was taken 
''by ballot, as requlred by law; and the proeeedings of said meeting were duly 
entered of record in the minute book of said mining company * * * 

"Now therefore, for and in considération of the premises and of the sum 
of ten dollars,, lawful nioney of the United States, to said mining company, 
paid by said trustée and for other good and valuable considérations, the re- 
ceipt and sufficieucy of which are hereby confessed, and in exécution of the 
I)owers in this behalf conferred by law, and in order to secnre the payment of 
said certifleate of preferred stock àndalso to secure equally and ratably the 
payment of the dividends in any and ail such certifleates of preferred stock 
as shall be issued from sald certifleate herelnabove set forth, as well as to 
secure the faithful keepiug and performances of each and every of the ternw, 
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covenauts and couditioiis of sald preferred stock, wliether issued contempora- 
neous witli tlie exécution of this mortgage or hereafter duly issued out of or 
from said above named certificate, the said tlie Fifty Gold Mines Corporation 
lias granted, bargained, sold, couveyed, assigned, transferred and delivered 
and by thèse présents does hereby grant, bargain, sell, assign, transfer and 
dellver to the said the Empire Trust Company and to its successor or suc- 
cessors in trust hereby created, its and tlieir assigns forever, ail of the fol- 
lowing deserlbed property, real and Personal, situate in the connty of Gilpin, 
State of Colorado, to wit: * * * 

"To hâve and to hold the above-described preniises together with every rlght 
and privilège, usually had and enjoyed therewith unto the said second party, 
trustée, and to its successors in said trust forever. 

"In trust, however, for the following purposes. to wit : That the same shall 
be held as security for the payment of the cumulative dividends in said certifi- 
cate of preferred stock provlded, and for the equal pro rata beneflt and secu- 
rity of the several respective holders of sald certiiicates of preferred stock 
in the event of the issuances thereof as above provlded, without préférence 
or priority of one certificate over another, upon the following express trust, 
uses and purposes. 

"It is hereby mutually covenanted and agreed between the parties hereto, 
that if the said flrst party shall well and falthfnlly pay ail of said cumulative 
dividends on said i)referred stock when the same fall due, as herein expressed, 
and shall provide for and pay the said dividends as tliey severally fall due, 
and according to the ténor aud effect of said certificate or certifieates, and 
shall well and faithfully keep and perform ail the other covenants contalned 
in said certificate or certifieates of preferred capital stock, and this deed, ou 
its part to be kept, then this deed shall be void and the property hereby con- 
veyed shall be released to the flrst party, its successors and assigns." 

On this State of facts the référée decided that the deed of trust 
given to the Empire Trust Company to secure the holders of said pre- 
ferred stock of said corporation was null and void both as to secured 
and itnsecured creditors of the coqjoration, and as to the trustée, for 
the reason that the transaction was against public policy. The benefi- 
ciaries under the trust deed hereinbef ore mentioned caused the ruling 
of the référée to be certified to the United States District Court, and 
thereafter on May 2, 1911, the findings and order of the référée were 
overruled, and the référée was directed to allow the claims of the 
holders of the preferred certifieates as preferred claims against the 
bankrupt estate. 

The certificate of preferred stock evidenced a contract between 
the stockholders of the corporation. Stockholders may make such 
contracts between themselves as are not contrary to law or against 
public policy. The contract which the stockholders intended to make 
in issuingthe stock in question must bé determined from the language 
of the stock itself, taken in connection with the articles of incorpo- 
ration. As the corporation made no profits, the présent holders of 
the preferred stock hâve no claim for dividends. The only claim they 
hâve arises from that provision of the certificate of stock which prb- 
vidés that, in the event of a distribution of the assets of the corpora- 
tion, the preferred stock outstanding at that time shall first be, paid 
at $1:1 per 'share, and the remainder of the corporate assets shall be 
divided ratably among the holders of the common stock. The ques- 
tion now presented is: Are the présent holders of outstanding pre- 
ferred. 'stock creditors of the corporation, or are they simply prefer- 
red stockholders? If they are creditors, they hâve a secured clairn 
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against the bankrupt estate. If they are preferred stockholders, then 
the above provision is valid as against the holders of common stock, 
for the préférence in the distribution of assets vvas a matter concern- 
ing which the stockholders could lawfully agrée as between them- 
selves. If, however, the provision giving a préférence in the distribu- 
tion of assets to the preferred stockholders is sought to be upheld as 
against creditors of the corporation, it must fail as being against public 
policy and therefore void. 

[1] The assets of a corporation represented by its capital stock 
are a trust fund for the payment of its debts, and the law vvill not per- 
mit stockholders to agrée among themselves that this trust fund shall 
be appropriated by them or some of them as against the claims of 
creditors. 

[2, 3] We are therefore of the opinion that the présent holders of 
the preferred stock of the corporation are not creditors thereof, but 
stockholders; that the provision contained in the certificate of pre- 
ferred stock, giving a préférence of eleven dollars per share to the 
holders thereof, refers only to the distribution of assets as between 
stockholders, and has no référence to the distribution of assets for the 
payment of the debts of the corporation ; that, if by any interprétation 
it could be construed as referring to the distribution of assets to pay 
debts, then it is void as being against public policy. Thèse views are 
sustained by an examination of the certificate of stock and the déci- 
sions of the courts. What parties to a contract may call it, of course, 
is not binding upon the courts if it is clearly something else. Still, 
in arriving at the intention of the parties, we may look to the language 
which they used in reducing their contract to writing. 

In the articles of incorporation, in the stock itself, and in the mort- 
gage, the stock in controversy is called "preferred stock." There 
is no évidence that any party concerned in the issuance of the stock 
thought that it was anything else. There is no provision in the certifi- 
cate of preferred stock which, if properly construed, is not appropri- 
ate to such a certificate. After issuing the preferred stock, the cor- 
poration owed Thompson nothing for the property conveyed by him 
to it. He transferred his property to the corporation in payment for 
its stock, and the corporation issued the certificate of preferred stock 
in payment for the property. 

[4] If thereafter the corporation made profits, the holder of any 
preferred stock would receive dividends ; and, if at any time the coi"- 
poration was dissolved and its assets were distributed, the preferred 
stock would be preferred as against the common stock. The per- 
formance of this agreement could be and was secured by mortgage. 
This view renders the transaction reasonable and valid. 

Generally speaking, at the présent time, although formerly there 
was some doubt and discussion, the law is clearly settled that a pre- 
ferred stockholder is not a corporate creditor. Cook's Corporations 
(6th Ed.) § 271 ; 2 Clark and Marshall on Private Corporations, pp. 
1313-1317; Grover v. Cavanagh, 40 Ind. App. 340, 82 N. E. 105. 
In Hamlin et al. v. Toledo, St. L. & K. C. R. Co., 78 Fed. 664, 24 C. 
C. A. 271, 36 L. R. A. 826, Circuit Judge (now Justice) Lurton, in 
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holding certain preferred stockholders not to be creditors, used the 
following language: 

"One canuot well be a créditer as respects creditors proper and a stock- 
liolder 11}' virtue of a certiflcate evidenclng his contribution to the capital of 
tlie corporation. Stock is capital, and a stock certlficate but évidences that 
the hokler bas ventured his means as a part of the capital. It is a tixed char- 
acteristic of caiàtal stock that no part of it can be withdrawn for the purpose 
of reluibursing the prlnciiJal of the capital stock until the debts of the corpo- 
ration are paid. Thèse principles are elementary. Warren v. King, 108 U. S. 
.■5Si), 2 Sup. et. 789 [27 L. Ed. 7C9J ; Cook, Stock, Stockh. & Corp. Law (3d Ed.) 
§ 271. ïhe chance of gain throws on the stockholder, as respects creditors, 
the entire risk of the loss of his contribution to capital. 'He cannot be both 
a créditer and debtor by virtue of his ownershlp of stock.' Warren v. King, 
supra. If the purpose in providiug for thèse pecullar shares was to arrange 
matters, so that, under any circunistances, a part of the principal of the stock 
might be withdrawn before the fuU discharge of ail corporate debts, the deviee 
vvould be contrary to the nature of capital stock, opposed to public policy, and 
void as to creditors afflected thereby. Cook, Stock. Stockh, & Corp. Law (2d 
Ed.) §§ 270, 271 ; Chalïee v. Railroad Co., 55 Vt. 110 ; McCutcheon v. Capsule 
Co., 19 C. C. A. 108-115, 71 Fed. 787 [31 L. R. A. 415] ; Morrow v. Steel Co., 
S7 Teun. 262, 10 S. W. 495 [?, L. R. A. .37, 10 Am. St. Kep. 658]. If that was 
tbe purpose of this arrangement, most doubtful language was employed. ïhere 
is a sensé in whicli every shareholder is a creditor of the corporation to the 
extent of his contribution to the capital stock. In that sensé every corpora- 
tion includes its capital stock aniong its liabilities. But that creditor relation 
is one which exists only between the corporation and its sharebolders. It is 
a liability which is postponed to every other liabllity, and no part of the capi- 
tal stock can be lawfully returned to the stockholders until ail debts are paid 
or provided for. ïhe violation of this well-understood principle is a breach of 
trust, and a creditor affected thereby may pursue the stockholders, and re- 
cover as for an unlawful diversion of assets." 

Preferred stock of a railroad company is not an indebtedness which 
can be considered in detennining whether its obligations are such as 
to prevent its operating a passenger train separately from its freight 
trains. People ex rel. W. S. Cantrell et al. v. St. Louis, A. & T. H. R. 
Ce, 176 m. 512, 52 N. E. 292, 35 L. R. A. 656. 

The following cases support the gênerai proposition that holders 
of preferred stock are not corporate creditors : Mercantile Trust 
Co. V. Bal. & O. R. Co. et al. (C. C.) 82 Fed. 360; Belfast & Moose- 
head Lake R. Co. v. City of Belfast, 77 Me. 445, 1 Atl. 362 ; Burch 
V. Cropper, 14 App. Cases, 525 ; Field v. Lamson & Goodnow Mfg. 
Co-, 162 Mass. 388, 38 N. E. 1126, 27 L. R. A. 136; Taft v. Hart- 
ford, Providence & Fishkill R. Co., 8 R. I. 310, 5 Ara. Rep. 575; 
Chaffee v. Rutland R. R. Co., and Trustées, 55 Vt. 110; Davenport, 
Rec, V. George O. Lines, 72 Conn. 118, 44 Atl. 17; Warren v. King, 
108 U. S. 389, 2 Sup. Ct. 789, 27 L. Ed. 769; Guaranty Trust Co. v. 
Galveston City R. Co., 107 Fed. 311, 46 C. C. A. 305. 

The case of Miller, Executor, v. Ratterman, Treasurer, 47 Ohio St. 
141, 24 N. E. 496, is very instructive on the point under considération. 
In deciding that the holders of certain preferred stock secured by 
mortgage were not creditors, the court used the following language : 

"The relation of a holder of preferred stock is, in some of its aspects, simi- 
lar to that of a créditer, but he is not a creditor save as to divldends after the 
same are declared. Nor does he sustain a dual relation to the corporation. 
He Is elther a stockholder or a creditor. He cannot, by virtue of the same 
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certiflcate, be both. If the former, he takes a risk in the concerns of the Com- 
pany, not only as to dividends and a proportion of assets on ttie dissolution 
of the Company, but as to ttie statutory liabillty for debts in case the corpora- 
tion becomes iusolvent. If the latter, he takes no Interest In the company's 
affairs, is not concerned in its property, or profits as sueh, but bis whole right 
is to receive agreed compensation for the use of the money he furnlshes, and 
the return of the principal when due. Whether he is one or the other dépends 
upon a proper construction of the contract he holds with the company. It is 
said that 'a mortgage créditer, although denominated a preferred stockholder, 
is a mortgage creditor uevertheless ; and interest is not changed to dividend 
by calling it a dividend.' 'The question is not, what did the parties call it. but 
what do the facts and clrcumstances require the court to call it' The aptness 
of this lauguage arises in a case where it bas been detennined that such holder 
is a creditor. It niay not furnish material aid in ascertalning the fact whether 
he is such or not. However, what the parties in the given case bave called 
the subject of the contract is of no little signifleauee in determining their 
purpose, and, when that purpose is ascertained, it is of much importance in 
giving construction to the contract. The object of ail rules of construction 
is to arrive at the meaning of the parties. What was the object to be ac- 
complished? What did the parties intend, and are the means taken in har- 
niony with that intent, and with the law applicable to the subject? Thèse are 
questions addressed to the court in this case, and when answered the case is 
deelded. 

"As supporting the claim that it was not stock that was Issued but certifi- 
cates of indebtedness, spécial attention is called in argument to those portions 
of the certiflcates wbich provide that holders shall not vote upon them at 
any meeting of the holders of the capital stock of the company; that the 
rlghts of the holders to the dividends are guaranteed, and are to be seçured 
by mortgage on the proijerty, rlghts, and income; that no further or other 
mortgage shall thereafter be made to the préjudice of the holders of the pre- 
ferred stock ; that the dividends are guaranteed by the Cincinnati, Hamilton 
& Dayton Company, which company had executed a mortgage to Stanley 
Matthews, trustée, to secure the payment of dividends. 

"As to some of thèse provisions, it may be conceded that they are consistent 
with the idea that a debt was being created, but does it follow that they are 
ineonsistent with the opposite view? While each part of the contract should 
be considered by itself, y et the several parts should be construed togetber, 
and the intent gathered from a considération of the whole." 

In Ellsworth v. Lyons, 181 Fed. 58, 104 C. C. A. 4, in deciding that 
certain holders of preferred stock were stockholders and not cred- 
itors, Knappen, Circuit Judge, used the following language : 

"The law is well settled that a corporation may lawfully give security to 
one class-of stockholders over another class. Warren v. King, 108 U.S.BSO 
[2 Snp. et. 7S9, 27 L. Ed. 769] ; Hâmlln v. Toledo, St. L. & K. C. B. Co. (6th 
Circuit) 78 JFed. 664, 670, 24 C. C. Ai 271, 36 L. R. A. 826 ; Continental Trust 
Co. V, Toledo, St. L. & K. C. R. Co. (O. C, N. D. Ohio), 86 Fed. 92S, 949 ; Toledo. 
St. L. & K. C. R. Co. V. Continental Trust Co. (6th Circuit) 95 Fed. 497,, 531, 
33 O. C. A. 155. It is equally well settled that a contract between à corpora- 
tion and a ^tockholder by which the latter is to receive the par value or any 
part of bip stock bef ore ail corpor«te debts are paid is contrary to publie 
policy, and void. Warren v. King, 108 U. S. 389, 396, 2 Sup. Ct. 789,' 27 L. 
I<]d. 769; Hamlin v. Toledo, St. L. &■ K. C. R. Co. (6th Circuit) 78 Fed. 664, 
670-e72;.â4 C. o. A. 271, 36 L. R. A. 826; Guaranty Trust Co. Y. Galveston 
City B. R. Co. (5th Circuit) 107 Fed. 311, 46 G. C. A. 305; American; Steel & 
Wire Co. v. Eddy, 130 Mich. 266, 269, S9 N. W. 952 ; s. c, 138 Mich. 403, 407- 
410, 101 N. W; 578: Clark v. E. C. Clark Machine Co., 151 Mich. 416, 424, 
115 N; W. 416; Cook on Stock a:ùd Stockholders (3d Ed.) § 271." ■ 

The following cases are cited as bejng opposed to theviews ex- 
pressed in this opinion: 
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Heller v. Bank, 89 Md. 602, 43 Atl. 800, 45 L. R. A. 438, 7Z Am. 
St. Rep. 212. This case when properly understood supports our 
views. It was there in substance decided that, as between creditors 
and ordinary preferred stockholders, the latter, as owners of the 
property of an insolvent corporation, are, upon a distribution of its 
assets, entitled to nothing until its creditors are first fully paid; but, 
if the statute under which what is called preferred stock is issued 
by a corporation provides that such preferred stock shall constitute 
a Hen on the company's property and be entitled to priority of pay- 
ment over gênerai creditors, then such stock is not preferred stock in 
the ordinary sensé, aUhough so called in the statute, and although it 
possesses many of the incidents of ordinary preferred stock. The 
statute which authorized the issuance of the preferred stock in the 
case cited provided that "said preferred stock shall be and constitute 
a lien on the franchises and property of such corporation, and shall 
hâve priority over any subsequently created mortgage or other incum- 
brance." The court simply held that the holders of the preferred stock 
were entitled to the lien and priority expressly given to it by the 
statute. 

Mulford V. Exploration Co., 45 Colo. 81, 100 Pac. 596. This case 
has no bearing upon the case at bar. The plaintiff in that case pur- 
chased treasury stock of the Exploration Company with the right to 
retum the stock and bave the considération which he gave therefor 
returned to him within six months. It was held that such a sale of 
stock was not in violation of the Colorado statute prohibiting corpo- 
rations from using any of their funds for the purchase of stock .in 
their own company or corporation, except such as might be forfeited 
for the nonpayment of assessments thereon. 

Savannah Real Estate, Loan & Building Co. v. Silverberg, 108 
Ga. 281, 33 S. E. 908. This case cornes nearest to being opposed to 
our views, but it involved stock in a building and loan association, and 
was governed largely by the statute authorizing the issuance of the 
stock. 

Cook V, Equitable Building & Loan Association, 104 Ga. 814, 30 
S. E. 911. This was another building and loan association case, and 
its décision depended largely upon the law peculiar to building and 
loan associations. 

We are therefore of the opinion, as hereinbefore indicated, that the 
holders of the preferred stock are preferred stockholders of the cor- 
poration, and not creditors ; that the provision of the stock certificate 
wdiich provides in case of the dissolution of the assets of the corpo- 
ration that $11 per share shall be first paid to the holders of prefer- 
red stock is valid as against the holders of common stock, and that this 
was ail the parties to the certificate intended; that if, by any construc- 
tion of the provision, it could be held to bave intended a préférence 
as against the creditors of the corporation, it is void as being against 
public policy. What has been said also compels the holding that the 
agreement contained in the stock certificate that the corporation will 
redeem ail its preferred stock on or before January 1, 1916, if con- 
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strued as allowing the corporation to pay the preferred stockhcider» 
$11 per share for the preferred stock, plus accumulated unpaid divi- 
dends, before paying the debts of the corporation, is void as being 
against public policy. 

The decree of the district court, therefore, must be reversed, and 
the case remanded, with instructions to enter a decree avoiding the 
lien of the trust deed as against bona fide creditors of the corporation. 
And it is so ordered. 



J. W. PAXSON 00. y. BOARD OF CHOSEN FIÎEEHOLDERS OF 
CUMBERLAND COUNTT.t 

(Circuit Court of Appeals, Third Circuit. December 20, 1912.) 

No. 1,671. 

t. CouiiTs (§ 356*) — Fedebal Coubt — Beview — Action Teied Without Jubt 

FiNDINO CE FaCTS. 

Where an action at law in a fédéral court la trled wlthout a Jury by 
stipulation under Rev. St § 649 (U. S. Comp. St. 1901, p. 525), whlch pro- 
vides that the court's findlng of facts sliall bave the same etfect as the 
verdict of a Jury, a gênerai findlng of facts, Uke a gênerai verdict, is not 
reviewable by the Circuit Court of Appeals. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 937; Dec. DIg. 
§ 356.*] 

2. Evidence (§ 83*) — Pbesumptions — Proceedings by Countt Officebs. 

Where the authoritles of a county built a bridge across a navigable 
stream under an act requiring a draw placed "in the most convenient 
place for the navigation of the river," the presumptlon is that it was so 
placed, and the burden of proof rests on one as.serting otherwise. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. { 105; Dec. Dig. 
i 83.*] 

8. Teial (I 68*) — Trial Withotjt Jubt — Peoceduee — Disceetion to Beopkm 
Ca.se. 

On the trial of an action of tort without a jury, where the court wa» 
not satisfied with the évidence on the question of damages, it was withln 
Its discrétion to reopen the case and hear further évidence after the 
argument. 

[Ed. Note. — For other cases, see Trial, Cent. Dig, £§ 158-163; De& 
Dig. § 68.*] 
4. Damages <| 6*) — Tobts — Sufficienct or Evidence. 

Where a bridge owned by a county was so iujured by the wrongful act 
of défendant that a portion had to be rebuilt, the county is not to be de- 
nied reeovery of damages In substantlally tlie aniount expended, because 
the relmilt structure may be of greatcr value than the old and It la lin- 
possible to make a nlce estlmate of the différence in value. 
[Ed. Note. — For other cases, see Damages, Cent. Dig. { 5 ; Dec. Dig, { 6.*] 

In Error to the District Court of the United States for the District 
of New Jersey; Joseph Cross, Judge. 

Action at law by the Board of Chosen Freeholders of Cumberland 
County against the J. W. Paxson Company. Judgment for plaintiff, 
and défendant b rings error. Affirmed. 

For opinion below, see 196 Fed. 156. 

•For other cases see same topic & i numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Kehearlng denied February 10, 1913. 
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Martin V. Bergen, Jr., and Howard M. Long, both of Philadelphia, 
Pa., for plaintiiï in error. 

Walter H. Bacon and Roscoe C. Ward, Co. Sol., both of Bridgeton, 
N. J., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

GRAY, Circuit Judge. This vvas an action in tort, originaily insti- 
tuted in the New Jersey Suprême Court and afterwards removed by 
the défendant to the Circuit Court of the United States for the Dis- 
trict of New Jersey, for the recovery of $20,000 damages, for the nég- 
ligent destruction by défendant of a portion of plaintiff's drawbridge 
over the Maurice river, in Cumberland county, N. J., August 30, 1909. 
As the case was tried, upon stipulation by the attorneys for the re- 
spective parties, before the court without a jury, under the provisions 
of section 649 of the Revised Statutes (U. S. Comp. St. 1901, p. 525), 
the facts of the case and conclusions of law arrived at can best be 
understood by quoting the opinion of the court as a whole. It is as 
f ollows : 

"Cross, District Judge. The above-entitled action was tried liefore tlie 
court witliout a jurj', a jury liaving been waived by written stiimlation pur- 
suant to the statute. The action was brought by the plaintiff to recover dam- 
ages for the destruction of a drawbridge belonging to It and spannhig Maurice 
river, at Maurieetown, in the county of Cumlterland and state of New Jersey, 
on tlie .30th of August, 1909, through the alleged ne^gligence of the defendant's 
agents. On that date a barge known as the 'Mildred McNally' was being 
towed on a hawser by a tugboat linown as the 'Lizzie D,' which tugboat was 
owued and in charge of the servants of tlie défendant. Tlie barge was 1<S7 
feet long on the water line, and 23.9 feet beam, and was at the tinie loaded 
with about 700 tons of sand. The drawbridge in question was originaily built 
l)y the Maurice River Bridge Coinr)any, a private corporation thereunto author- 
ized by an act of Législature of this state (P. h. 1864, p. 58.3). Pursuant to 
that act, said conipany built a bridge over the Maurice river at the point in 
question. Subsequently in 1871, by an act of I^egislature passed in that year 
(P. L. 1871, p. .'{03), said bridge Company was authorized and empowered to 
convey the bridge to the board of ehosen freeholders of the county of Cumber- 
land, the plaintiff herein, and pursuant tbereto. such a conveyance was sub- 
sequently made, sinee which tinie the title to said drawbridge lias been vested 
in and the bridge uiaintained and opéra ted by said board of ehosen freehold- 
ers, and was so maintained and operated on August .30, 1909. The draw of 
said bridge turned on a pivot, rosting upon a pier constructed for that pur- 
pose. Wiien the draw was turned, two open ways for the passage of boats 
were provided through the bridge, one on either side of the ccnter pier, each 
58 feet in width. They are known in the case as the eastern and western 
draws. The accident happened while the tug and her tow on tbeir way down 
the river were attenipting to go through the eastern draw. The tug at the 
time had the barge in tow on a hawser of froni 35 to 40 fathoms in length. 
The tide was ebb and runnlng at the rate of about 3 miles an hoiir, and the 
tug 'elear of the eurrent' about 3 miles an hour. The river above the bridge 
was about 250 feet in width. The évidence on behalf of the plaintift shows 
that the tug, before comlng into the reach of water leading to the bridge, 
signaled the bridge teuder to oiien tlie draw, which was promptly done; 
that the tug and its tow as they approached the bridge, and for several 
Imndred feet above it, were too far to the westward to make the eastern 
draw ; that in crossing over to make that draw, which, because of a cross- 
eurrent, was the customary one for boats to niake in coniiug down the river, 
the barge in tow sheered, by reason of the tide striking its port side nearly 
201 F.— 42 
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abreast, so tliat, while tlie tug was able to go tlirougb the draw, tlie barge 
was carrietl dowii by the tide and stnick the eastern wlng or fender of tbe 
bridge, passed throngh it and struck the eastern span of tbe bridge, wlilcli 
was tbereby thrown off and into t)ie water and destroyed. The testlmony, 
showing that the l)arge and ber tow were too far to the westward to make 
the eastern draw. was glven by four experienced witnesses, three of whom at 
least, were disinterested ; they ail unité in sayins that the tu? and barge 
were. as they approached the bridge, too far to the westward and farther than 
was custoniary for boats coming down the river, and intending to pass 
tbrôugh the eastern draw. It is true that their testimony is denied by that 
of the captain of tbe tug, but in view of the fact tbat the plalntifC's witnesses 
are disinterested. and that their testlmony affords the only possible way of 
aceounting for the collision, it niust be, and is accepted as true. It is accord- 
ingly concluded that the tug and barge being too far to tbe westward, as they 
approached the bridge, were as their course was changed to make the east- 
ward draw, brougbt nearly abreast of the tide. and the barge having no power 
of its own, was tbereby carried down to and against the eastern wiug and 
span of the bridge. The hawser was broken by the collision and the tug 
passed through the draw safely. The défendant, under the circuiustances, 
as the owner and manager Of the tug is clearly liable. It towed the barge 
into a position where it became dangerous and from which it was unable to, 
or did not, extricate it. The collision was the resuit of faulty towing for 
which, under the évidence, the défendant is liable. 

"Pursuant to the provisions of the aets of the New Jersey Législature above 
referred to, it became and was the dtity of the plaintiff to erect and niaintain 
suitable and sufficient wings to said bridge, and as an incident thereto, to 
e-ïercise ordinary care to niaintain them in reasonably good and proper con- 
dition for the purpose for wbich tbey were built. 

"The défendant insists that the plaintiff did not discharge its duty In this 
behalf, and that aceordingly it was guilty of négligence which contributed to 
produce the injury which it received. In support of this contention, it bas 
jntroduced évidence to show that the piles .and timbers constituting the 
wing and fender of tbe eastern span of the bridge, were at tbe tinie of the 
accident, rotten and wholly unfit for tbe purpose for which they were dosigned 
and constructed. A careful examination of the testimony upon this point, 
however, satlsfactorily shows that only tbe sappy portion of the heads of the 
piles were decayed, which condition will, according to the évidence, exist after 
a year or two of service, where the.y are not located wholly under water. The 
heart of tlie piles, however, was sound, and the braces and sheathing of the 
fender bad been renewed about three years before, so that the structure as 
a whole was, when the accident occurred, in reasonably good repair and eon- 
diUoii. This Is shown not only by direct évidence, but inferentially by 
the fact tliat only a day or two before tbe accident in question, the same 
fender had been run into by a vessel, but witbstood the shock wlthout appar- 
ent injury. That the blow whieli the fender received from the scow when 
the accident in question happened, was of great force and violence, must be 
inferred from the fact that a stick of bard yellow pine of tbe best quallty, 
■twelve inches square, which had been in use three years and was perfectiy 
Sound, was broken directly in two. The severity of the blow nnist therefore 
be accepted as a fact, notwithstanding évidence on the part of tbe défendant 
that it was of so slight a charactor that the paint on the bow of the barge was 
not even scratehed. Such testimony under the circumstances is incredible 
and nnist be disregarded. 

"Upon tlie question of damages, it appears that the eastern span of the 
bridge was, according to the évidence, totally destroyed and the fender nearly 
so. The iron with wb.ich the framework of the span was constructed was 
bent and twisted, and the entlre structure thrown into the river, and undis- 
puted évidence shows that It would hâve cost more to bave raised, straight- 
ened and reconstructed the old span from the wrecked material, wliicli was 
ii-on, or to hâve built one llke it of the same but new material, than it did to 
buiUl the new one, which was of steel. ïhere is also évidence which shows 
that the new span of steel bas neither the durabiliiy nor the strength. of tbe 
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one of li'on, iiow formiiig the western span of the bridge, wliicli it is stipulâtes 
in the case, was bnilt at the saïue time and was in material, worlîmanship 
and generally lilie the one destroyed. Oonsequently, it iuferentially but con- 
elusively appears that the new span is not so good or durable as the old one 
was at. the time of its destruction, and since the old one could not hâve been 
repaired or reconstructed without greater expense than was involved in 
building the new one, it seems but right and proper to allow as damages the 
l'ost of tlie new span and fender, less certain déductions from the cost of the 
t'endcr, to Which référence will later be made. 

"In addition to the cost of such construction, the plaintifC seeks to recover 
the amount of cei-tain fées for two meetings of the uiembers of tiie board of 
chosen freeholders, and for meetings of its eommittee which had In charge the 
superiutendence of tlie construction of the new span and fender ; also for the 
cost of advertlslng for contractors' bids and other incidental expenses. The 
Items just referred to cannot, however, be allowed because they are not 
elaimed in the déclaration and because, moreover, they are not the direct 
uatural and proxiniate resuit of the defendant's négligence. 

•'The plaiutilt also seeks to recover as an élément of damage, an item of 
several hunOred dollars which it was compelled to allow the contraetor who 
rebuilt the span and fender, for delay in the performance of bis contract 
eaused, as alleged, by the conduct of the défendant. lu this connection, it 
appears that at or about the time the construction of the span was com- 
menced, an ofiicer of the défendant company, wlth others, complained to the 
AVar Department of the way in which the span was about to be reconstruct- 
ed; that the department investigated the matter and after hearing the par- 
ties, permitted the span to be rebuilt on the old Unes. The allowance clalmed 
hy the contracter for the resulting delay was more than double the amount 
which was finally allowed hlm by the plaintifC. The amount, however, Is im- 
material, Since for the reasons above giveu for the disallowauce of certain 
other iteais, no part of it can properly be allowed. Furthermore, it was the 
right, if not the duty, of the défendant, its oflicers, or indeed any one else, 
to màke the complalnt in order that the question of whether or not the bridge 
was being rebuilt at a proper place, and in a proper mauner, might be investi- 
gated and determined by compétent authority. That item is accdrdiugly dis- 
allowed. The fender was practically, but not totally destroyed. The évidence 
shows that the new one cost in the neighborhood of $2,000 and that the dépré- 
ciation' in value of the old one Was from $500 to $700. Allowing S600 as 
representing such dépréciation, and $250 as the value of the undestroyed 
portions, a déduction of $850 will be made from the cost of the new one and 
the balance of $1,150 allowed as the fair and reasonable damage snstained 
by the plaintiff on aceount of the fender. The contract for rebuilding the 
span and fender was entlre, and called for the payment to the contraetor 
therefor, of fhe gross sum of $!),590, deducting therefrom $8Ô0 as above al- 
lowed oaâccount of the fender, there remains a balance of $8.740, for which, 
with interest thereon from May 28, 1910, together with costs of suit, Judgment 
for the plaintifC will be entered." 

In accordance with this opinion, judgment was entered by the court 
against the défendant and in favor of the plaintifï, for $9,997.10. 

After the'fihng of its opinion by the court below, bills of exception, 
presented'by the défendant, were allowed and sealed by the learned 
trial judièe. The exceptions were to alleged findings of fact, and in 
the assighments of error f ounded thereon, thèse fihdings are challenged 
as unsv|pported by the évidence, ail of which is béfpre us in the record 
broUght up'by'the writ of error. ; ■ 

[tj it is objécted by the défendant, at the threshold of the argu- 
ment, that eirror is not assignable upon such exceptions. As the case 
was triéd'aM determined under section 649, ReVised Statutes, section 
700 of.Ae Reyised Statutes (U. S. Comp. St. 1901, pp. 525, 570), 
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though referring to the review of such cases in the Suprême Court, îs 
now applicable to the like review in Courts of Appeal. Thèse sections 
are as follows: 

"Sec. 049. Issues of fact in civil cases in any Circuit Court may be tried 
and determined by the court, vvlthout the Interveutiou of a jury, whenever 
the parties, or their attorueys of record, file with the clerk a stipulation in 
writing waivlng a jury. The flndiug of tlie court upon the facts, whicli may 
be either gênerai or spécial, shall hâve the sauie elïeut as the verdict of a 
j"ry." 

"Sec. 700. When an issue of fact in auy civil cause in a Circuit Court la 
tried and determined by the court without the interventioii of a jury, accord- 
ing to section six hundrcd and forty-nine, the ruilugs of the court in the prog- 
ress of the trial of the cause. If excepted to at the tinie. and duly presented 
by a bill of exceptions, niay be reviewed by tbe Suprême Court upon a wrlt 
of error or upon appeal ; and when the tinding is spécial the revievv; may 
extend to the détermination of the sufficicncy of the facts found to support 
the judgment." 

We are of opinion that the finding of the court was gênerai and not 
spécial, and therefore, like the verdict of a jury, is not now reviewable 
by this court. No request was made for spécial findings, and unless 
some other request, or motion équivalent to a motion for peremptory 
instructions, or judgment non obstante veredicto was made, with 
proper exception to the refusai thereof, the findings of fact cannot be 
the subject of assignments of error. 

The finding of the court was équivalent to a gênerai verdict, though 
accompanied by a reasoned) opinion. Treating the opinion, however, 
as embodying spécial findings of fact, we hâve carefully examined ail 
the testimony in this voluminous record, bearing upon such of them as 
are covered by the exceptions and assignments of error. 

The thirty-eighth, thirty-ninth, and fortieth assignments of error 
refer to those so-called findings of fact, upon which the gênerai find- 
ing of the négligence of défendant is based. 

The thirty-seventh assignment of error allèges that the court erred 
in finding as a fact, that the évidence showed that the bridge in ques- 
tion was originally built pursuant to law by the Maurice River Bridge 
Company, and that said Bridge Company was subsequently authorized 
by an act of the Législature to convey the bridge to the board of 
chosen freeholders of the county of Cumberland, the plaintiflf herein. 

The forty-first assignment, referring to the opinion, allèges error in 
the findings of fact upon which, and in the method by which, the court 
assessed the damages against the défendant. 

It will, of course, answer no good purpose to dliscuss at length the 
évidence upon which thèse findings are based. It suffices to say, as to 
ail except the last mentioned, in référence to damages, that the find- 
ings as made must stand, if there was any substantial évidence to sus- 
tain them. From our examination of the testimony, we hâve no dififî- 
culty in concluding that there was substantial évidence to support every 
one of th« so-called findings objected to. It is, of course, not permissi- 
ble that we should weigh the évidence, pro andi con, as to thèse find- 
ings, and give our own judgment on the side on which we think the 
évidence preponderated. 

[2] As counsel for appellant seems to be under the impression 
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that they liad properly raised a question as to the fînding of the 
court, in regard to contributory négligence, we will say that we agrée 
with what the court below has said in regard to this question, and 
that the testimony satisfactoriîy shows that no négligence on the part 
of the plaintiff was a contributing cause of the injury to the bridge. 
On this point, the counsel for the appellant has insisted very strongly 
that, inasmuch as a bridge over a navigable stream is, prima facie, 
a public nuisance, it was incumbent upon the plaintiff in this case to 
affirmatively show that it was authorized by law and constructed 
sti-ictly in iccordance with the requirements thereof. Therefore, it 
is contended that, as the original act of 1864, authorizing the build- 
ing of the bridge by the Bridge Company, imposed upon the company 
the duty of constructing "a convenient draw or swing thereon of at 
least 40 feet opening, to be placed in the most convenient place 
for the navigation of said river, with sufficient wings, extending not 
less than 50 feet from said bridge," it was incumbent on the plaintiff 
to affirmatively show that when the bridge was rebuilt in 1888 by the 
freeholders of the county, the draw was placed in the most con- 
venient place for the navigation of said river. (It does not seem to 
be seriously denied that ail the other simple requirements of the stat- 
ute for the construction of the bridge had been more than faithfuUy 
met.) Upon this contention, we hâve to remark that it was sufficient 
for the plaintiff to show the législative authority for the building of 
said bridge in the public laws of the state of New Jersey. As we 
hâve said, the few and simple requirements of the act, that the bridge 
should be built across the river "from the foot of High street at 
Mauricetown, and should be at least 16 feet in width, except the 
draw, which may be 12 feet, with good and sufficient side rails for 
the safety of the travelers," and that the draw or opening should be 
at least 40 feet, were abundantly proved to hâve been complied 
with by the opening testimony in the case. As to the placing of the 
draw "in the most convenient place for the navigation of the river," 
the presumption is in favor of the judgment of the public officers 
who located it, in that respect. This is not a requirement of the act 
that can be affirmatively shown, in the sensé that the other physical 
requirements are required to be shown. It is a matter that rests in 
opinion, and the burden is upon the défendant to rebut the presump- 
tion that the officiais properly exercised the judgment reposed in them 
by law. 

The matter which seems to hâve given the court below most diffi- 
culty, was the question of damages. On this point, évidence was 
produced to show that the eastern span of the bridge, which was of 
iron, as well as the substructure, which was of timber, was entirely 
destroyed, or at least so injured as not to be capable of repair. It 
was therefore necessary that a new span and substructure should be 
built. As to this, no serious controversy is made. A contract was 
accordingly entered into with the Owego Bridge Company, by which 
a Steel span of the dimensions and gênerai character of the old iron 
span, was put in place, and certain parts of the substructure renewed; 
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also a iiew fender, to replace the olc fender that had been damaged, 
though not destroyed, by the barge. It is not disputed that Ovvego 
Bridge Company was a compétent construction company. The con- 
tract price for the whole work was $9,920. This included a new 
fender in the draw, constructed of piles, as the old one had been, 
vvhich was injured by the collision of the barge, but there was no 
évidence to show the cost of this fender separately from that of the 
other work. There was expert testimony to show that the new fender 
probably cost in the neighborhood of $2,000. As the old one had not 
been entirely destroyed, the dépréciation in the value of the old one 
was estimated, upon expert testimony, at $600, and $250 was in like 
manner estimated as the value of the undestroyed portions. A dé- 
duction of $850 was therefore made from the contract price of 
$9,920, leaving a balance of $8,740 — the aniount found by the learned 
judge of the court below as the damages, with interest thereon from 
May 28, 1910. 

[3] A very strenuous objection was made in the court below, and 
has been renewed in this court, as to the propriety of this assess- 
Jnent of damages, and of the method by which it was made. It was 
there stoutly contended, as hère, that the new steel span was neces- 
sarily much more valuable than the old iron span, which had been 
put in place when the bridge was reconstructed in 1888, and that 
therefore, as the plaintiff had the benefit of this greater value in the 
span, it was ground for abatement in the damages, to be measured 
by the différence in value of the old and new structures. The ex- 
trême position was even taken by the défendant, that if it were im- 
possible to arrive at this différence in value by any satisfactory method, 
only nominal damages could be recovered. The court below seema 
to hâve been impressed at first with this argument, and before ar- 
riving at the conclusion, as above quoted, required new évidence to 
be produced on both sides, and fixed a day therefor. Af ter due con- 
sidération for some days, the learned, judge again notified the par- 
ues that he was still not satisfied on the question that had been raised, 
and appointed a day for another hearing, several weeks after which. 
the court delivered the so-called conclusions of law and findings of 
iact, in the form of an opinion, as hereinbefore set out. 

,It is, contended by counsel for the plaintiff in error, that the court' 
below abused its discrétion in thus reopening the case on these differ-^^ 
ent occasions, to permit plaintiff to supplément its proof of damage.: 
We think, however, that there is nothing in the case upon which to 
rest. this. contention. If the court did not abuse its discrétion in. thi s- 
respect,, this court cannot review the exercise thereof. ■ ; -,:■ 

We^gç further, however, and say that the court were fidly justified 
in^thuR reopening the case. It was for the purpose of satisfying its 
ownijudgment and conscience as to the important question of damages, 
and there is no suggestion that injustice or injury was done the de- 
fendant by the exceeding care taken by the learned trial judge to^ 
arrive at a correct conclusion ifi this important matter. 

[4] ,We hâve carefuUy, Vevie.wed the évidence upon which the 
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judge's finding as to damages was made. It was shown by expert 
testimony, and not seriously controverted, that the new steel structure 
was a less durable and less costly structure than the old iron one ; that 
the exactly similar iron span on the western side of the draw, put in 
place in 1888, whcn the bridge was reconstructed, was still strong and 
in good condition. We hâve no difficulty, however, as to the method 
adopted for arriving at the damages. It was clearly shown by the 
évidence that the iron span, as well as the wooden substructure, was 
so far destroyed as to be incapable of repair, and the construction of 
a new span, with its appurtenances, was absolutely necessary, in order 
that this bridge should again be fitted for public use. There was a 
real diiïiculty in getting the actual cost of repairs to the fender, which 
was included in the lump sum to be paid for the whole work. It was 
a matter, however, of a few hundred dollars only. The in jury donc 
to the bridge made necessary a new span and a new fender. The 
learned trial judge made libéral allowances for the value of the old 
fender, or parts thereof , and confined the damages, as far as he could, 
to the approximate cost of the rebuilding of the span. The plaintif! 
was compelled, by the négligence of the défendant, to build a new 
structure, which, as a new structui-e, was possibly, though not cer- 
tainly, more valuable than the old one. But the old structure sufficed 
for the purposes of the plaintiff, and the plaintifï was damaged by 
being compelled to procure a new structure in place of the old one. 
for the contract price of which it was obliged to pay. The sufferer 
by the négligence of the défendant cannot be compelled to perform 
the impossible task of re-creating the old span, without buying a new 
one, or make a nice computation of the différence in value between 
the old one and the new. The plaintiff did not need a new span. The 
old one was sufïicient, and the county was damaged by being com- 
pelled to incur the cost of a new one. 

In Jenkins v. Penna. R. R. Co., 67 N. J. Law, 331, 51 Atl. 704, 57 
L. R. A. 309, the manner in which the Court of Errors and Appeals 
of New Jersey dealt with the assessment of damages, with référence 
to facts involving a différent point of view but not a différent prin- 
ciple, commends itself. The question in that case presented the diffi- 
culty of distinguishing between damages arising from the négligent 
opération of its locomotives by the défendant, so as to cause them to 
émit smoke denser and more offensive, and greater in volume than 
was reasonably required for the careful opération of its railroad, to 
the in jury of plaintiff 's property situate near the railroad, from dam- 
age which was caused by smoke necessarily emitted in the careful 
opération of the road. After a thorough discussion of the question, 
the court concludes : 

"To say that the plaintiff must be denled a substantial recovery because of 
the imposslbility of distinguishing between the conséquences that were law- 
fuUy originated and those that were tinlawfully imposed upon hlm, Is to say 
that In such circumstanees, the best approximation to justice obtalnable In a 
court of law Is to requlre the Injured party to bear the entire burden of loss. 
From the standpolnt of natural justice, it would be better to permit the 
wrongdoer to bear the whole." 
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The other assignments of error, referring to rejection or admission 
of testimony dunng- the trial, are numerous, but none of them, in our 
opinion, discloses injurions error. 

We think the judgment of the court below should be affirmed, and 
it is so ordered. 
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NEW YORK. 

HOTOHKISS V. NATIONAL CITY BANK OF NEW YOKK, 

(Circuit Court of Appeals, Second Circuit December 9, 1912.) 

No. 55—127. 

1. BaNKRUPTCY (I 165*) — VoIDABLE "PUEFEREXCES" AcTS CONSTlTUTINCt. 

A transfer by an insolvent, to be a voidable "préférence" under Bank- 
ruptcy Act July 1, 1S9S, c. 541. § COb, 30 Stat. 5e.2 (U. S. Conip. St. 1901, 
p. 3445), must be on account cl a pre-existing debt, and where one gives 
an insolvent prestmt value for a transfer, or wbere he makes an excbange 
of property, there is no préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 259, 260, 266 ; 
Dec. Dig. § 165.* 

For other définitions, see Words and Phrases, toL 6, pp. 5408, 5499; 
vol. 8, p. 7759.] 

2. Bankbuptct (§ 165*) — Voidable Préférences — Acts Constitdting. 

A contract between a baiik niaking loans from day to day to a stock- 
broker and the broker, which stipulâtes that the day loans shall be used 
speciflcally for the release of the broker's pledged securlties, that their 
proceeds or the proceeds of substituted securitles shall be immediately 
deposited in the bank in repayaient of the loan, and that the brolier shall 
actually take up the pledged securlties and deliver them to purchasers 
against paymeut of the price, does not ereate a voidable préférence by tha 
broker witbiu Bankruptcy Act July 1, 1898, e. 541, § 60b, 30 Stat 562 
(TI. S. Comp. St. 1901, p. 3445), and it makes no différence under the con- 
tract that the bank does not know vi-hat spécifie securitles are to be re- 
leased. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250, 200, 266; 
Dec. Dig. § 165.*] 

8. Bankkuptcy (|§ 165, 188*) — Yoidaele Préférences — Acxs Constituting. 
A bank made loans to a stockbroker from day to day pursuant to an 
agreemont stipuiatlng that securitles deposited by the broker with the 
bank as collatéral shoiild be beld by the bank as security for any other 
liability to the bauk then existlng or subsequently contracted, and that 
the tank coukl require the deposit with it of collatéral securitles to an 
ainoijut satistactoi-y to it and ou failure so to do the liabilities of the 
broker should at the option of the bank beconie due. The bank, pursnant 
to the agreement, demanded security generally and took whatever security 
It could procure ; but neither it nor the broker when transfers were made 
apoke of securitles speciflcally covered by loans. Ueld, that the bank 
did not acquire an équitable lien on securitles subsequently delivered and 
cash deposited by the broker, so as to prevent a subséquent dellvery and 
de{K)sit becoming a voidable préférence under Bankruptcy Act July 1, 
1898, c. 541, § 60b, 30 Stat 562 (U. S. Comp. St 1901, p. 3445). 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 259, 260, 266, 
270, 286-295; Dec. Dig. «§ 165, 188.*] 

•For other case* see same topic &. i humbkk in Dec & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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4. CusTOMS AND Usages (§ 15*) — Parol Evidence — Vabtisg Written Con- 

TRACTS. 

A written contract betweeu a bank niakinx loans from day to day to a 
stockbroker aiicl tlie broker, stipulîitlug that securities deposited by the 
broker as collatéral should be lield by tbe bank as security for any otlier 
liablllties of tbe broker, then exlstlng or thereafter coutfacted, and tbat 
the bank eould at ail times reqnire the broker to deposit other security as 
collatéral to an amount satisfactory to the bank, etc., contemplated col- 
latéral delivered against loans and was not contradicted or iiiodiiied by 
prooî of a usage as to which day loans were to be applled. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 30- 
33 ; Dec. Dig. § 15.*] 

5. Bankbuptcy (§ 165*) — "Prbfeiîen'ce" — Acts Constituting. 

A bank niade clearance loans to a stockbroker from day to day, and 
such loans were credited to his gênerai account. Ail the moneys received 
by the broker in the course of his business throughout the day from what- 
ever source was deposited in the bank and credited to the gênerai account. 
In the course of the day, the broker drew and had certifled checks against 
the account vised to pay oiï demand or finie loans and obtained the re- 
lease of collatéral .securities, or to take up securities which he had agreed 
to purchase or to borrow stock for delivery or for the substitution of 
securities ; but it was understood that no portion of the proeeeds of the 
day or clearance loan would be nsed for any purpose other than to clear 
securities. The securities so received by the broker were mingled with ail 
other securities coming into his possession in the course of his daily busi- 
ness, and tlie securities were used by him to make deliveries on sales in 
the course of his business, or as collatéral in new demand or time loans, or 
were substituted for other collatéral then in demand or time loans. He 
kept no separate account of the uioneys received on deliveries of stock ac- 
quired by him, and ail moneys received by him were deposited to the crédit 
of his account with the bank. Checks received by him from the sale of se- 
curities cleared by tbe proeeeds of the day or clearance loaus were depos- 
ited with the bank to pay ofC such clearance loans. It was necessary for 
him to obtaiu a demand or time loan at the stock exchange for the bank. 
The collatéral security used for such loans might be any or ail securities 
in his possession, or he might apply directly to the bank for a new de- 
mand loan on securities in his possession. The amount of the loan was 
«redited to his gênerai account and the clearance loan would be paid at 
the close of the day by check drawn against the account. The broker 
generally repaid the bank for tlie loan ou the same day, and generally 
with the proeeeds of the released securities or of substituted securities, 
and it was understood and expected that that should be doue. HeUl, that 
securities delivered to the bank by the broker while insolvent constituted 
a voidable préférence within Bankruptcy Act July 1, 1898, c. 541, | 60b, 30 
Stat. 562 (U. S. Comp. St. 1001, p. 3145). 

LKd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 266; 
Dec. Dig. § 165.*] 

6. Bankruptcy (§ 305*) — Pueferexces — I/Iability. 

Where a trustée in bankruptcy left the disposition of securities trans- 
ferred by the bankrupt to a bank to the absolute discrétion of the bank, 
their proeeeds if sold to stand in the place of the securities, the trustée, 
entitled to avoid tlie transfer as a préférence within the bankruptcy act, 
was entitled only to a return of the securities and an accounting as to 
any dividcnds or interest collected in the meantime; and he could not 
hold the bank liable for a dépréciation in the value of the securities. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 466-468; 
Dec. Dig. § 305.*] 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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7. BaNKRUPTCT (§ 166*) — VOIDABLE PREl-EBfJSCE — ACTS CoNSTiTUTixa. 

A deposit in a bank by a depositor after the bank has knowledge o( his 
insolvency, or at least after the bank is put on iuquiry, to repay a loan, 
is a voidable préférence under Baukruptcy Act July 1, 1808, c. 541, § 60h, 
30 Stat 562 (II. S. Comp. St. 1001, p. 3445). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-25S ; 
Dec. Dig. § 166.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York; Learned Hand, Judge. 

Suits by Irvine L. Ernst and another, as trustée in bankruptc_v, 
against the Mechanics' & Metals National Bank of the City of New 
York, and by Henry D. Hotchkiss, as trustée in bankruptcy, against 
the National City Bank of New York. From decrees granting relief 
(200 Fed. 287, 295, 299), défendants appeal, and Hotchkiss, as trustée, 
also appeals. Affirmée!. 

Joline, Larkin & Rathbone, of New York City (L. H. Freedman, 
Adrian H. Larkin, and Leland B. Garretson, ail of New York City, 
of counsel), for appellant Mechanics' & Metals Nat. Bank. 

Shearman & Sterling and John A. Garver, ail of New York City, 
for appellant National City Bank. 

William A. Barber, of New York City (Abram I. Elkus, of New 
York City, of counsel), for appellant Hotchkiss. 

Hays, Hershfield & Wolf, of New York City (Daniel P. Hays and 
Edwin D. Hays, both of New York City, of counsel), for appellees. 

As to the Ernst Case : 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
As to the Hotchkiss Case : 

Before LACO.MBE, WARD, and NC^YES, Circuit Judges. 

WARD, Circuit Judge. Thèse cases are alike in respect to the 
main question involved, which is said to be of great importance to 
the business of stockbrokers in New York City and may be disposed 
of together as to it. Certain features in which they differ will be 
considered separately. 

January 19, 1910, between 12 and 1 o'clock, the stockbroking firms 
of J. M. Fiske & Co. and Lathrop, Haskins & Co. failed, as the result 
of the collapse of a pool or pools in the stock of the Columbus & 
Hocking Valley Coal & Iron Company. 

At the beginning of banking hours on that day Fiske & Co. had 
arranged for a day or clearance loan of $400,000 from the Mechanics, 
now the Mechanics' & Metals National Bank, and Lathrop, Haskins & 
Co. had arranged for one of $500,000 from the National City Bank. 
The banks, becoming uneasy about the financial condition of the bro- 
kers as the day progressed, demanded security for their accounts and 
obtained from each a large quantity of collaterals. Between 12 and 
1 o'clock the firms notified the Stock Exchange that they were unable 
to meet their engagements, and subséquent^ each was adjudicated 
a bankrupt. The trustée of each estate brought a plenary action in 
equity for recovery of the securities or their value as a préférence 

Tor other cases see same toplc & § ntjmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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voidable by him under section 60 of the Bankruptcy Act and also 
in the case of Fiske & Co. for some $54,000 in cash deposited by them 
on the morning of the 19th in their account with the bank. The pro- 
ceedings were referred to a spécial master, who took testimony and 
reported that each transaction was a voidable préférence and directed 
the banks to account for the securities and cash to the trustées in 
bankruptcy of the failed firms. This report was confirmed by the 
District Court, and the banks hâve taken the appeals which are now to 
be disposed of. 

Fiske & Co. had been dealing with the Mechanics' National Bank 
since November 8, 1901, under the following written contract: 

"Kuow ail men by thèse présents that the undersigued, in considération or 
finfincial accommodations given, or to be given, or continued to the under- 
signed by tlie Meehanifs' ^National Bank of the City of New York, hereby 
agrée with the said bank that whenever the undersigned shall become or 
reuiain directly or coutingently, indebted to the sald bank for money lent, 
«r for money paid for the use or account of the undersigned, or for any 
overdraft or upon any indorsement, draft, guaranty. or in any other mat- 
ter whatsoever, or upon any othor claira, the said bank shall then and there- 
after bave the following rigbts, in addition to those created by the circum- 
Ktances from which sucb indebtedness may arise against the undersigned, 
or his, or their execntors. administrators or assigns, namely: 

"(1) AU securities deposited by the undersigned with said bank, as col- 
latéral to any snch loan or indebtedness of the undersigned to said bank 
shall also be held by said bank as security for any other liability of the 
uiulersigned to said bank, whether then existiug or thereafter contracted; 
aud said bank sliall also hâve a lien upon any balance of the deposit ac- 
count of the undersigned with said bank existing from time to time, and 
upon ail property of the undersigned of every description left with said 
bank for safe-keeping or otherwise, or coming to the liands of said bank in 
uny way, as security for any liability of the undersigned to said bank now 
existing or hereafter contracted. 

"(2) Said bank shall at ail times bave the rigUt to reqnire from the un- 
dersigned that there shall be lodged with said lîank as security for ail ex- 
isting liabilities of tlie undersigned to said bank, approved collatéral securi- 
ties to an amount satisfactory to said bauli ; and upon the failure of the 
undersigned at ail finies to keep a margin of securities with said bank for 
such liabilities of the undersigned satisfactory to said bank, or upon any 
t'ailure in business or niaking of an insolvent assignnient by the under- 
signed, then aud in either event ail liabilities of the undersigued to said banli 
.-^hall at the option of said bank become immediately due and payable, not- 
withstandiug any crédit or time allowed to the undersigned by any instru- 
ment evidencing any of tbe said liabilities. 

•"(3) Upon failure of the undersigned either to pay any Indebtedness to 
said banlc when l)eeoinlng or made due, or to keep up tbe margin, of collat- 
éral securities above provided for, then and in either event said bank may 
immediately without advertisenient, and without notice to the undersigned, 
sell any of the securities held by it as against any or ail of the liabilities 
«f tbe undersigned, at private sale or brolver's board or otherwise and ap- 
ply the proceeds of such sale as far as needed toward tlie paymeut of any 
or ail such liabilities together with interest and expeuses of sale, holding 
the undersigned responsible for any deSciency remaining unpaid after such 
application. If any sucb sale be at broker's board or at public auction, 
said bank may Itself be a purchaser at such sale free from any right or 
equlty of rédemption of the undersigned, sueh right and equity beiiig here- 
by expressly waived and released. Upon default as aforesaid, said banlc 
may also apply toward the paynient of the sald liabilities ail balances of 
auy deposit account of the undersigned with said bank then existing. 

"It is further agreed that thèse présents constltute a contlnning agrée- 
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ment, applylng to any and ail future as well as to existing transactions be- 
tween tbe undersigned and said bank." 

On January 19th they applied for a day loan (which was granted), 
as follows: 

"Xew York, January 19, 1910. 
"Mechanies' National BatiU, New York City: 

■'l'iease loan us to-day $400,000. Crediting tliis amouiit to our aecount, and 
oblige, J. M. Fiske & ("îoijpany." 

On the same day Lathrop, Haskins & Co. applied to the National 
City Bank for a day loan of $.500,000 and signed two notes differing 
only in amount, in the f ollovving f orm : 
"$300,000. New York Ciiy, January 19, 1910. 

"On deniand for value receivcd \ve projnise to jjay to the Natioiuil City 
Bank of New York, or order, tbree hundred tliou.snud i.,f:{0O,OO0) doUai-s. 
hercby agreeing that said bank .shall bave a lien upon ail property of tbe 
undersiguefl now or liereafter in its possession or nnder its control, as se- 
onrity for any indebtedness of the undersigned now existing or bereafter 
contraeted, witb tbe right at any tinie to dejuand additional seeurity, and 
witU tbe right, ujion detault in payineut, to sell. witbout advertisenieut or 
notice to tbe uudersigncd, any or ail of the seenrities or property so heUl, 
at public expense or private sale, or to otherwise dispose of the same in tbe 
discrétion of any of tbe ofbcers of said bank, applying tbe proceeds upon 
the said indebtedness together with interest and expenscs, légal or other- 
wise, the undersigned to be liable for any detieieney. 

"Lathrop, Haskins & Co." 

The proofs show that in New York City contracts of brokers to 
deliver stock sold and to pay for stocks purchased mnst be carried ont 
the next day and that crédit from banks is absolutely necessary to 
enable them to release the seenrities they bave sold, which are gênerai- 
ly pledged in banks or trnst companies, and with their proceeds to 
pay for the seenrities they bave bought. To enable them to clear 
thèse transactions tbe banks at 10 a. m. of each business day extend 
a crédit which must be repaid by 3 p. m. of the same day. Thèse 
loans are made from day to day and are called day or clearance loans; 
no interest being charged upon them. 

[1] We bave no doubt that both the firms in question \\"ere insol- 
vent when they delivered the seenrities and deposited the cash and that 
the banks had reasonable cause to believe so. But it is not every trans- 
fer by an insolvent within the four months' period that is voidable 
by the trustée. It must be on aecount of a pre-existing debt. When 
one gives an insolvent présent value for a transfer of property or 
when he makes an exchange of property, there is no préférence. Au- 
thorities upon this subject may be found in Collier on Bankruptcy 
(8th Ed.) p. 664, and Loveland on Bankruptcy (4th Ed.) § 512. 

[2] No doubt a contract might be made between a bank and a 
broker stipulating that the day loan should be used specifically for 
the release of the broker's pledged seenrities and that their proceeds 
or the proceeds of substituted seenrities should be immediately de- 
posited in the bank in repayment of the loan. As it would not be pos- 
sible for the bank itself to send around checks to the varions trust 
companies and actually take up the pledged seenrities belonging to 
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îts stockbroking depositors and deliver therr. to purchasers against 
payment of the pricë, the agreement of the broker to do this would 
make him agent or trustée of the bank and woukl seem to be quite 
sufficient to bring the transaction within the cases held not to con- 
stitute préférences. The loan and repayment the same day should 
be regarded as one transaction; the fact that they were not literally 
contemporaneous being a necessary resnk of the nature of the busi- 
ness. It would not be possible to act like a farmer, who holds the 
cow's tail in one hand until he gets payment for her in the other. 
We think it would make no différence, under such a contract, that 
the bank did not know what spécifie securities were to be released or 
that it permitted the broker to deliver the same to purchasers. See, 
on the subject generally, Sexton v. Kessler, 172 Fed. 535, 97 C. C. A. 
161 ; Id., 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995 ; Mills v. Vir- 
ginia-Carolina Lumber Co., 164 Fed. 168, 90 C. C. A. 154, 21 L. R. 
A. (N. S.) 901. A particularly apposite case is Dressel v. North State 
Lumber Co. (D. C.) 119 Fed. 531. 

[3] In thèse cases the banks seek to escape by claiming that they 
had an équitable lien upon the securities subsequently delivered and 
cash deposited by the brokers and that they were receiving only their 
own property. Each of them, however, admits that it made the day 
loan under the written agreements above mentioned. Each contained 
provisions as to securities in the possession, but none as to securities 
not in the possession of the bank. Those in question hère were not 
in the possession of the banks. Moreover, neither the banks nor the 
brokers when the transfers were made spoke of securities specifically 
covered by their loans. The banks simply demanded security generally 
and took whatever they could get. The conduct of the parties at the 
tirae is inconsistent with any claims to spécifie securities or their pro- 
ceeds. We see no ground for claiming an équitable lien under thèse 
cctfitracts alone. 

[4] The banks, however, also allège a usage of the business which 
requires the clearance loan to be so applied which they seek to annex 
to the written contracts. It is objected that such a usage cannot be 
proved, because it contradicts or adds to the written contract. We do 
not think the usage contradicts the contracts because they contemplat- 
ed collatéral delivered against loans, whereas thèse day or clearance 
loans are never made against collatéral. Proof of such a usage would 
only be as to the way in which the day loans were to be applied and 
would be entirely consistent with the written contracts. It may very 
well be that, if the broker failed to carry out the contract, equity 
would not aid the bank to the préjudice of creditors generally; but 
*Chis is no ground for saying that, if the contract had been carried out, 
equity would intervene to disturb it. 

[5] The following extract from a stipulation made in the case is 
the best statement made in support of the bank's claim : 

"It Is further stipulated that, if members of the stock exchange honses 
to which the said banks made the said so-called day or clearance loans 
were called as ^yitnesses herein, each of the said brokers called would tes- 
tlfy respectlvely that the amount of the so-called day or clearance loan was 
eredited to his gênerai account with the bank; that In this gênerai account 
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there was also credited the balance he had on deposit wlth the bank at 
the opening of the day. 

"That ail of the moneys received by him In the coiirse of his business 
throughout the day, from whatever source, was deposited with the bank 
inaking the so-called day or clearanee loan, and credited to liis gênerai ac- 
count as aforesaid. 

"That In the course of the day he drew and had certifled checks against 
the said aecount which were used to pay ofC deniand or time loans and ob- 
tain the release of securities heUl as collatéral thereto, or to take up stocks, 
bonds, or other securities which he had agreed to purchase, or to borrow 
stock for dellvery, or for the substitution of secui'ities ; but it was expected 
and understood that no portion of the prooeeds of the day or clearance loan 
was used for any purpose other than to clear securities, although the broker 
is at liberty to draw against the balance standing to the crédit of his ae- 
count in excess of that derived from said day or clearance loan to pay the 
gênerai expenses of his business and to meet the gênerai obligations thereof. 

"ïhat the securities he received as aforesaid were not kept separate, but 
were mingled with ail the other securities coniing into his possession in the 
course of his daily business, and that the said securities were freoly and at 
ail times used by him to make deliveries on sales made in the course of his 
business, or were used as collatéral in new demand or finie loans or were 
substittited for other collatéral then in demand or time loans. 

"Tiiat he kept no separate aa-ouut of the moneys received on the deliver- 
ies of stock acquired by him as before mentioned, but that ail the moneys 
received by him, in the course of tlie day, from whatever source, were de- 
posited by him to the crédit of liis said aecount with the bank makhig the 
said loan. 

"^l'hat the said day or clearance loans were paid oiï by his check or checks 
drawn to the order of the bank, at the close of the day. That during the 
day, as soon as checks were received by him from the sale of securities 
•leared by the procceds of the day or clearance loan, or as soon as moneys 
were received by the broker from new loans made with the securities cieared 
by the day or clearance loan, the checks or moneys resulting therefrom 
tvere promptly deposited wlth tlie bank during the day as soon as or within 
a reasonable time after the same were received; and that in order to pay 
i)ff sueli day or clearance loans, if he had not suflicient funus ou deposit wlth 
said bank which made sucli day or clearance loans, it would be necessary 
for him to obtain a demand or time loan at the (Stock Exchange for and on 
beiialf of the identical bank making the «ay or clearance loan as afore- 
said. The collatéral security used for such deniand or time loan mlght be 
any or ail securities in his (the broker's) possession from whatever source 
and however tliose securities were acquired by him; or he (the broker) might, 
if occasion required, apply dircetly to the bank making the said day or 
elearance loan for a new deniand loan on such securities in his possession 
as aforesaid, as would be acceptable to the l)ank, in order to dischiirge his 
indelitedness uuder the day or clearance loan at the close of the day. Tlie 
amount of such loan would be credited to bis gênerai aecount with the bank 
and the so-called day or clearance loan would be paid at the close of the 
day by check drawn against this aecount." 

We do not think that the usage allégée! was proved. It was abtm- 
dantly established that the brokers do repay banks for the clearance 
!oan on the same da}- and generally with the proceeds of the released 
securities or of substituted securities and that it is understood or ex- 
pected that this shall be donc. This, however, only shows the way iii 
which the business is doue. It could hardly be donc, and certainly 
could not be contintied, in any other way. Such a course of business 
does not establish that the brokers hâve agreed to do thèse things, or 
are botmd by usage to do them, or that the banks are entitled to the 
proceeds of the released securities. Indeed, we understand that tli-e 
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question as to the rights and obligations of the parties if the broker 
f ails to repay or secure the clearance loan on the day it was made is 
raised for the fîrst time in the cases now under considération. There- 
fore we agrée with the conclusion of the spécial master and the court 
below on the main question involved in both cases. 

TRere are two particulars in which the cases differ from each other, 
now to be considered separately. 

[6] In the case of the National City Bank, the trustée claims that 
he is entitled to the value of the securities at the time they werc 
transferred; they having in the meantime depreciated considerably. 
The Bankruptcy Act, § 60b, does provide that in the case of a voidable 
préférence the trustée "may recover the property or its value." The 
spécial master and the court below, however, held, and we think 
rightly, that the trustée had left the disposition of the securities to the 
absolute discrétion of the bank; their proceeds, if sold, to stand in 
their place. Under such circumstances, it would be inéquitable to hold 
the bank liable for the dépréciation. AU the trustée is entitled to is a 
return of the securities and an accounting as to any dividends or in- 
terest collected in the meantime. 

[7] In the case of the Mechanics' National Bank, a deposit was 
made by Fiske & Co. on the morning of January 19th, which the 
trustée claims should be returned with interest as a voidable préfér- 
ence ; this for the reason that the bank had ordered no more certifica- 
tions to be made before the deposit was received, which it is contended 
was a closing of the account, so that the relation of debtor and cred- 
itor between the firm and the bank did not exist as to this fund. The 
spécial master and the court below held that the dleposit was made 
after the bank had knowledge of the broker's insolvency or at least 
was put on inquiry, so that the deposit was a voidable préférence, just 
as much as the delivery of the securities. In this view we concur. 
■ The decrees are afifirmed. 

NOYES, Circuit Judge (concurring). I concur in the conclusion 
reached in the National City Bank Case, and in the opinion except so 
far as it discusses the question whether a valid contract could be made 
to cover the situation. I think that question does not arise in the case 
and prefer to express no opinion upon it. 



MISSOURI PAC. RY. CO. v. HARPER BROS, f 
(Circuit Court of Appeals, Seventh Circuit. April 23, 1912.) 

No. 1,796. 

1. SlGNATTJEES (| 4*) — Bt HAND OF ANOTHER — CONTEACT OF ShIPMENT, 

WKère the owner of live stock authorized another to ship the same, and 
an employé of such other in his présence signed the shipping contract, it 
was in légal contemplation signed by the owner, and is bindlng on Mm. 

[Ed. Note. — For other cases, see Signatures, Cent. Dlg. § 6; Dec. Dig. 
5 4.*] 

•For other cases see same tople & § numbeb in Dec. & Atn. Dlgs. 1907 to date, & Rep'r Indexai 
t Rehearing denled December 24, 1912. 
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2. Carriers (§ 62*)— Contbact of Transportation— Validitt. 

In the absence of fraud or mutual mlstake, a shipper wlio is sul .iuris 
will not be heard to say that he did not read and understand his duly 
expcuted contract of shipment. 

[Ed. Note.— For other cases, see Carriers. Cent. Dig. §§ 190-2061/2 ; Dec. 
Dig. § 62.*] 

3. Carriers (§ 158*) — Limitation of Liability — Validity of Contract. 

Nelther the coninion law nor section 20 of tlie Interstate Commerce Act 
(Act Feb. 4, 18S7, c. 104, 24 Stat. 386 [U. S. Comp. St. 1901, p. glCOl), as 
iimended by Act June 29, 1006, c. 3591. § 7, .34 Stat. 593 (U. S. Comp- St. 
Supp. 1907, p. 009), which uial;es an Interstate carrier liable for loss or 
damage causcd by it or a Connecting carrier to property in shipment, and 
proliibits contracta exempting it from such liability, makes illégal or in- 
valid a contract falrly entered into fixing the valuatlon of the property 
for which the carrier shall be liable in case of loss. 

[Ed. Note.- For other cases, see Carriers, Cent. Dig. §§ 663-667, 699- 
70311., 708-710, 718, 7IS1/2; Dec. Dig. § 158.*] 

4. Carriers (§ 135*) — Loss of raorEETY in Shipment — Action — Attobney's 

Kees. 

ïhe provision of section 16 of the Interstate Commerce Act (Act Feb. 
4, 1887, c. 104. 24 Stat. 384 [IJ. S. Comp. St. 1001, p. 31651), as amended 
by Act Jnne 20, 1900, c. 3591, § 5, 34 Stat. 590 (U. S. Comp. St. Supp. 1907, 
p. 002), for an allowance to a shipiier of an attorney's fee, applies onlj' to 
Ruits basod on orders of the Interstate Conunerce Commission miikinj,' 
avviirds for violation of the act, aiul does not authorize the allowance of 
such fées in an action for loss or damage to property in shipment. 

[Ed. Note. — l'or other cases, see Carriers, Cent. Dig. §§ 557-550, 590- 
602, 603 ; Dec. Dig. § 135.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of IlHnois; Francis M. Wright, Juclge. 

Action at law by liarper Bros., a corporation, against the Missouri 
Pacific Railway Company. Judgment for plaintiiï, and défendant 
brings error. Reversed. 

Défendant in error, plaintiff below, alleged in its déclaration that on Feb- 
uary 10, 1010, it was the owner of 67 mules and 6 horses ; that It delivercd 
the animais in good condition to défendant to be transported on its railway 
from Conway Springs, Kau., to East St. Louis, 111. ; that through the négli- 
gence of défendant in operating its train 60 of the animais were killed, and 
the remainder were severely injured ; that plaintiff tliereby snffered dam- 
ages in the sum of 125,000, and became entitled to its reasonable attorney's 
fées to be flxed by the court. 

Défendant pleaded the gênerai issue, tender, and certain spécial défenses 
based upon a written shipping contract. A demurrer to the latter was sus- 
tained on the ground that ail the spécial défenses so pleaded were admissible 
under the gênerai issue. 

At the trial défendant introduced In évidence a "f reight tariff," together 
with évidence of its having been filed with the Interstate Commerce Commis- 
sion and posted in the freight office at Conway Springs. This tariff showed 
the rate on horses and mules by car load to be !f!72 from Conway Springs 
to East St. Louis, and contained the followlng with respect to "valuatlon of 
live stock" : "The rates on live stock published in this tariff are based on the 
following valuations, which agents must be particular to see inserted in the 
live stock contracts : Each horse or pony (gelding, mare, or stallion) or jack, 
ifilOO. * * * If owners or shiiipers are not agreeable to forwarding their 
stoclv subject to the above valuations, the rates will be increased 25 per cent, 
for each 100 per cent, or fraction tbereof in excess of the above valuations." 
Defendant's ofter of the written shipping contract, on plaintiffl's objections, 

*For other cases see same toplc & S numbeb in Dec. & A-si. Digs. 1907 to date, & Rep'r Indexes 
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was rejected. Tliis eoiitract, coveriiig tlie transportsition at the rate of $72 
a car, provided "that in case of total loss of any of the live stock covered by 
tliis contract from any cause for winch the first party will be liable, payment 
will be niade therefor on tlie basis of the aetual cash value at the time and 
place of shipment, but in no case to exceed SlOO for eaeh horse," etc. Défend- 
ant proved tender of an aniount sufBcient to cover the value of the animais 
as flxed in the contract; but plaintiff recovered judgment for a much larger 
suni and vvas allowed attorneys' fées. 
Further facts are stated in the opinion. 

L. O. Whitnel, of E. St. Louis, 111. (M. L. Clardy, of St. Louis, 
Mo., of counsel), for plaintifï in error. 

Rudolph J. Kramer, Walter S. Louden, Edward C. Kramer, and 
Bruce A. Campbell, ail of E. St. Louis, 111., for défendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Tech- 
nical objections to the record and to the assignments of error are 
urged, but we find them to be without substantial merit. An exam- 
ination of the record makes it clear, beyond cavil, that court and 
counsel fully undèrstood that plaintiff's right to recover more than 
défendant had tendered depended on the admissibility and effect of 
the contract. 

F. H. Harper, vice président of plaintifï, after purchasing the ani- 
mais, left Conway Springs before the shipment was made. Prior to 
departing he told Henry Stayton, of Stayton Bros., to "ship them," 
and informed defendant's freight agent that Stayton Bros, would at- 
tend to shipping the animais. One Sanders, an employé of Stayton 
Bros., in the présence and at the direction of Henry Stayton, signed 
the shipping contract as follows : "F. H. Harper, shipper, by Stayton 
Bros." 

[1] l. Sanders' act in signing the contract in the présence and at 
the direction of Stayton was équivalent to Stayton's signing. And 
Stayton had been directed by Harper to "ship the animais." Ship- 
ment was therefore made, in légal contemplation, by F. H. Harper 
for the benefit of plaintifï. "The delivery to the carrier or his agent 
may be made not only by the shipper in person, but also by his author- 
ized agent. Where the owner of goods places them in the hands of 
an agent to secure their transportation by a carrier, the latter, in the 
absence of a known limitation upon the agent's authority, is justified 
in considering the agent authorized to exercise ail the powers neces- 
sary to effect the purpose of the agency, and the acts of the agent in 
that respect will be binding upon the principal, as in giving directions 
as to the time or manner of shipment or the terms and conditions upon 
which the transportation is to be undertaken." Hutchinson on Car- 
riers (3d Ed.) § 108; Elliott on Railroads (3d Ed.) § 1408. 

[2] 2. Illitiois rulings (Wabash Ry. Co. v. Thomas, 222 111. 337, 78 
M. E. 777, 7 L. R. A. [N. S.] 1041) that the carrier must prove, not 
only that the shipper signed the contract, but additionally that he undèr- 
stood and agreed to its terms, hâve been limited to intrastate ship- 
ments. Coats v. C, R. I. & P. Ry. Ce, 239 111. 154, 87 N. E. 929. 
201F.— 43 
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But at ail events the Illinois rule would not control interstate trans^ 
portation. In many businesses, like insurance and carriage, contracta 
are almost necessarily closed by the applicants' signatures to or accept- 
ances of printed forms preparedi by their adversaries; and transac- 
tions would be seriously impeded and might wellnigh be brought to a 
standstill if terms and conditions had first to be discussed and agreed 
on with each applicant, and then be reduced to writing and signed. 
Remédies would seem to be best sought in législative control of the 
terms of policies, bills of lading, and the like. But in courts the gên- 
erai rule, applicable hère, should be maintained, that, in the absence 
of fraud or mutual mistake, a person sui juris will not be heard to say 
that he had not read and understood his duly executedi contract. Cau 
V. T. & R Ry. Co., 194 U. S. 427, 24 Sup. Ct. 663, 48 L. Ed. 1053 ; 
Hutchinson on Carriers (3d Ed.) §§ 408-9. 

[3] 3. Was the contract rejectable on the ground that it would be 
without effect under either the common law or section 20 of the In- 
terstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 386 [U. S. 
Comp. St. 1901, p. 3169])? 

1. At common law a carrier of goods is virtually an insurer of safe 
delivery; but his right by contract to eliminate insurance and to be 
liable only for négligence is thoroughly established. To go further 
and seek by stipulation, though based on the considération of lower 
rates, to escape liabilitv for négligence, is strictly denied. Rld. Co. v. 
Lockwood, 17 Wall. 357, 21 L. Ed. 627. And if liability for négli- 
gence cannot be avoided by a deliberate contract to that effect, the log- 
ical conséquence is that no fractional part of such liability can be 
escaped. That is, a carrier cannot negligently destroy $200 worth of 
goods and hold the shipper to a contract that the carrier shall respond 
for only half the value, even though the contract expressed their mu- 
tual intent, and was founded on a full considération. But from very 
early times value has been recognized as a legitimate élément in rate- 
making. "The reward ought to be proportionable to the risque." Gib- 
bon V. Paynton, 4 Burrow, 2298. And so, if a valuation of goods is 
made in good faith, whether proposed by the shipper or by the car- 
rier, and if the rate is based on such valuation, the agreed value is the 
measure, not of the liability for the loss, but of the amount of the loss. 
In the précédents that must be acceptée! by us as controlling we hâve 
found no departure from the principle laid down in Hart v. Pennsyl- 
vania Rld Co., 112 U. S. 331, 5 Sup. Ct. 151, 28 E. Ed. 717: 

"The limitation as to value has no tendeucy to exempt from liability for 
négligence. It does not induce want of care. It exacts from the carrier the 
measure of care due to the value agreed on. The carrier is bound to respond 
In that value for négligence. The compensation for carriage Is based on that 
value. The shipper is estopped from saying that the value is greater. ïha 
articles hâve no greater value, for the purposes of the contract of transporta- 
tion, between the parties to that contract. Tlie carrier must respond for 
negUgence up to that value. It Is just and reasonable that such a. contract, 
fairly entered into, and where there is no deceit practlced on the shipper, 
should be upheld. There Is no violation of public policy. On the contrary, It 
would be unjust and unreasonable, and would be répugnant to the soundest 
principles of fair dealing and of the freedom of contracting, and thus in con- 
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fllct wlth public policy, if a shipper should be allowed to reap tbe beneflt of 
ttie contract if there Is no loss, and to repudiate it in case of loss. 

********** 

"The distinct ground of our décision in the case at bar is that where a con- 
tract of the kind, signed by the shipper, is falrly made, agreeing on the valu- 
ation of the property carried, with the rate of freight based on the condition 
that the carrier assumes liability only to the extent of the agreed valuation, 
even in case of loss or damage by the négligence of the carrier, the contract 
will be upheld as a proper and lawful mode of securing a due proportion be- 
tween the amonnt for which the carrier may be responslble and the freight he 
reçoives, and of protecting himself against extravagant and fanclful valua- 
tions." 

In George N. Pierce Co. v. Wells Fargo & Co., 189 Fed. 561, 110 
C. C. A. 645, the Circuit Court of Appeals for the Second Circuit ap- 
plied the Hart Case to a shipment of a car load of automobiles, of 
the évident value of at least $15,000, under a bill of lading in which 
the property vvas valued at the lump sum of $50. One of the judges 
dissented on the ground that, on the face of the transaction, $50 could 
hâve no real relation to the value of a car load of automobiles, that 
the purported valuation was not "fairly made" as in the Hart Case, 
but was wholly fictitious; in short, that the stipulation was inserted, 
not as the measure of the amount of the loss, but as a limitation upon 
the liability for the loss. In the présent case such an attack cannot 
prevail, for we are unable to say on the face of the transaction and 
without extrinsic évidence that $100 has no fair relation to the average 
value of horses, highly and lowly bred, sound and Unsound, vigorous 
and décrépit, in the territory for which the défendant had based its 
primary rate on that valuation. And, if extrinsic évidence were to 
be received, it would hâve to go to the extent of warranting a conclu- 
sion that the disparity in that territory between $100 and the fair aver- 
age value of horses was so great that the carrier intended, not a fair 
valuation as an élément in rate-making, but a shield against its fuU 
liability for négligence. And if the carrier's primary offer of valua- 
tion and rate was made fairly and in good faith, the fact that the ship- 
per, in accepting the rate, had mental réservations respecting average 
value or the value of his particular shipment would be irrelevant. And 
if the. increase of rates above the primary rate, for valuations above 
the primary valuation, was disproportionate to the increase of risk and 
service, a subject-matter would appear which might well be brought 
bef ore the Interstate Commerce Commission, but which would hâve no 
place in litigation over a past transaction unless évidence should be 
forthcoming to prove that the disproportionate increase had been 
adopted and used to coerce shippers into accepting the primary valua- 
tion and rate. 

2. A part of section 20 of the Interstate Commerce Act, as amended 
(U. S. Comp. St. Supp. 1907, p. 909), reads as follows: 

"That any common carrier, railroad, or transportation Company receiving 
property for transportation from a point in one state to a point in another 
state shall issue a receipt or bill of lading therefor and shall be liable to the 
lawful holder thereof for any loss, damage, or injury to such property cansed 
by it or by any common carrier, railroad, or transportation company to which 
such property may be dellvered or over whose Une or Hues such property 
may pass, and no contract, receipt, rule, or régulation shall exempt such com- 
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mon carrier, railroad, or transportation compauy from the liabllity hereby 
imposed: Provided, that nothing in this section shall deprive any holder of 
sucli receipt or blll of lading of any remedy or riglit of action which he bas 
under existing law." 

Plaintiff's contention is that this provision abrogates the common- 
lavv! rule respecting, valuation. We are unable to find any new "ha- 
bihty hereby imposed" except that the initia! carrier shall be liable for 
the actionable conduct of Connecting carriers. LiabiHty for loss throngh 
négligence is stated in the statute as the rule stood at common law: 
There can be no exemption from such liability. But full liability for 
négligence and a fairly made valuation of the property are separate 
matters ; and the statute's adoption of the common-law rule as to lia- 
bility does not in and of itself indicate a disapproval of the common- 
law rule as to valuation. If the Congress ever undertakes to eliminate 
value as a lawful élément in rate-making, we hâve no doubt that the 
intention will be unmistakably expressed. 

[4] 4. Allowance of attorney's fées was unauthorized. Provision 
for fées in section 16 of the Interstate Commerce Act applies only to 
cases before the Interstate Commerce Commission. It has no rela- 
tion to actions in court. 

The judgment is reversed and the cause is remanded for further 
proceedings not inconsistent with this opinion. 



LATINETTE v. CIÏY OF ST. LOUIS. 
(Circuit Court of Appeals, Seventli Circuit. Kovember 21, 1912.) 

No. 1,882. 

1. Emisent Domain (§ 9*) — PowEit of United States — Délégation to Mu* 

NiciPALiTY — St. Louis Bridge. 

Act June 25, 1900, c. .3539, 34 Stat. 401, authorizing tlie city of St. Louis, 
Mo., to construct, maintuin, and operate a bridge across tlie Mississippi 
river and approaclies tliereto, and for tbat purpose "to receive, purchase 
and also acquire by lawful aijpropriation and condemnation in tlie states 
of Illinois and Missouri, upoii niaking proi^er compensation, to be ascer- 
tained accordiug to the laws of the state within which the same is located, 
roal and Personal property and rights of property," conferred on the city 
the riglit to niaintain proceedings in a fédéral court in Illinois for tbe 
condemnation of land in that state for approaches, although it had no 
authority to maintain such proceeding under the laws of Illinois. 

[Ed. Note. — For other cases, see Imminent Domain, Cent. Dig. §§ 27-34; 
Dec. Dig. § 9.*] 

2. Eminent Domain (§ 9*) — Power or United States — Délégation to Mu- 

NiciPALiTY — Interstate Bridge. 

Tbe United States has power to construct, or to authorize the construc- 
tion of, an Interstate bridge across a navigable stream to serve as a post- 
road and a way for Interstate commerce, and to that end may confer pow- 
er on a state municipal corporation, autborized to construct and maintain 
such a bridge, to condemn land for approaches thereto in another state, 
independently of the laws of such state. 

[Ed. Note. — For other cases, sce Eminent Domain, Cent. Dig. §§ 27-34; 
Dec. Dig. § 9.*] 

•For other cases see same topic & § numbee in Dec. fi Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to llie Circuit Court of the United States for the East- 
ern District of Illinois; Francis M. Wright, Judge. 

Proceeding by the City of St. Louis against Eugène Latinette, Sr., 
to condemn land. Judgment for petitioner, and défendant brings er- 
ror. Affirmed. 

P. W. Habernian and G. E. Stern, botli of St. Louis, Mo., Daniel 
Hogan. Jr., of Danville, 111., and Henry L. Stern, of Chicago, 111., 
for plaintiff in error. 

Lambert E. Walîher and Maurice V. Joyce, both of E. St. Louis, 
m., for défendant in error. 

Before BAKE/R, SEAAfAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. By the judgment to which this writ of 
error is addressed. St. Louis, a municipal corporation of Missouri, ac- 
quired by condemnation for the eastern approach to a bridge across 
the Mississippi certain of Latinette's lands situate in Blinois. 

Questions of law arising from the admitted facts, stated in the city's 
pétition, concern, fîrst, the jurisdiction of the United States Circuit 
Court for the Eastern District of Blinois, and, second, the right of 
the Missouri municipality to appropriate lands in Blinois. 

In the pétition proper averments were made respecting the organiza- 
tion and existence of the city as a corporation under the laws of 
Missouri and the citizenship of Latinette in Illinois and his residency 
in the Eastern District. Besides jurisdiction by reason of diversity of 
citizenship it will appear in the considération of the merits that the 
décision dépends vvholly upon a c[uestion of right under the Constitu- 
tion and laws of the United States. 

It is conceded that St. Louis was not authorized by the laws of Il- 
linois to maintain this condemnation proceeding. A fédéral grant of 
anthority is alone counted u]3on in the pétition. That Missouri by her 
statutes and décisions (Haeussler v. St. Louis, 205 Mo. 656, 103 S. 
W. 1034) had authorized St. Louis to build and maintain the bridge 
in question, together with the necessary approaches, and for that pur- 
pose to buy or appropriate lands in Missouri, to buy lands in Illinois, 
and to accept a fédéral grant of right to^ appropriate lands in Illinois, 
seems to be settled be3'ond controversy. There remain an examina- 
tion of the alleged fédéral grant, and an inquiry into the power of 
the fédéral government tO' make a grant of that character. 

[1] By the gênerai bridge act (Act March 23, 1906, c. 1130, 34 Stat. 
84 [U. S. Comp. St. Supp. 1907, p. 1058 1) Congress provided that 
"when, hereafter, authority is granted by Congress to any persons to 
construct and maintain a bridge across or over any of the navigable 
waters of the United States," the bridge should not be built except 
in accordance with plans and spécifications approved by the Secretary 
of War and the chief of engineers ; that the bridge when built should 
be recognized as a post route; that the United States should bave 
the right to construct and maintain, without charge, telegraph and tél- 
éphone lines upon the bridge and its approaches ; and that equal priv- 
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ileges in the use of tlie bridge and its approaches should be granted 
by the owner to ail railroad, telegraph, and téléphone companies. 
Congress on June 25, 1906 (34 Stat. at L. p. 461, c. 3539), enacted : 

"Section 1. Tliat tlie city of St. Louis, a corporation orgauized under tlie 
laws of the state of Missouri, be, and Is liereby, autliorized to construct, main- 
tain, and opéra te a railroad, wagon, and foot-passensrer bridge, and appi.'oaclios 
tliereto, aeross tlie Mississippi river at St. Louis, Missouri, in accordance witli 
the provisions of the act entltled 'An act to regulate tlie construction of bridges 
over navigable wiiters,' approved Mardi 2'S, 190G. 

"Sec. 2. ïhat for the purpose of earrying into cffeet the objeets of this aet, 
tlie clty of St. Louis inay receive, ijurohase, and aiso aequire by lawful appro- 
liriation and coudeniiiation In the states of Illinois and Missouri, upon niaking 
proper compensation, to be ascertained aeeordiug to the luws of tlie state wltli- 
in which the sanie Is loeated, real and Personal property and riglits of prop- 
<;rty, and niay make any and every use of the sanio iiecessary and iiroper foi' 
rlie construction, niaiuteiiance, and opération of said bridge and approaches 
(•ousistent ivith tlie laws of the United States and of said states respectively." 

Only consent was given by section 1 of this latter act to build the 
bridge in the manner and on the conditions expressed in the gênerai 
bridge statute. Authority to exercise the sovereign povver of appro- 
priation, if given at ail, was conferred in section 2. Appellant's con- 
tention is that the words "according to the laws of the state" show 
that Congress meant that St. Louis should not bave power to con- 
demn except by virtue of state law, and that, inasmuch as Illinois 
refuses to give St. Louis the power, the judgment must be re-\'ersed. 
l'ut, looking to the construetion of the sentence, it seems clear to us 
that only the "compensation" is "to be ascertained according to the 
laws of the state." Furtherniore, while Congress might tell its agent 
to go to the state law for the rules of practice, it could not constitu- 
tionally effect anything by telling its agent to go to the state law for 
power to condemn land for a national purpose. Condemnation is an 
attribute of sovereignty. It must be exercised directly by the sov- 
ereign or through an agency appointed by the sovereign. Neither the 
power nor the sélection of agents can be transferred to another. 
■States hâve the power only for state purposes ; the nation, only for 
national purposes. So, the power to condemn mentioned in section 2 
must be referred to the national power. And finally, Congress in 
framing section 2 used a formula of expression which had already been 
judicially construed. In Luxton v. North River Bridge Co., 153 U. 
S. 525, 14 Sup. Ct. 891, 38 L. Ed. 808, the act provided that the bridge 
company might "aequire by lawful appropriation and condemnation, 
upon making proper compensation therefor, to be ascertained accord- 
ing to the laws of the state within which the saine is loeated, real and 
Personal property and rigbts of property" ; and thèse words, the same 
as in the case at bar, were held to relate to the national power. 

[2] That the construction and opération of the bridge across the 
Mississippi, so that the bridge should not obslruct navigation of the 
waterway, and that the bridge and its necessary approaches might 
serve as a postroad and as a landway for interstate commerce, were 
national matters, that the nation had the right itself to build and main- 
tain the bridge and approaches, and, for the purpose of acquiring land 
for the approaches, to exercise the power of eminent domain either 
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directiy or through a corporation created by it for that end, without 
the consent or over the objection of the state — are propositions too 
well settled to warrant élaboration or debate. Kohi v. U. S., 91 U. 
S. 367, 23 L. Ed. 449; California v. Pacific R. Co., 127 U. S- 39, 
8 Sup. et. 1073, 32 L. Ed. 150; Lnxton v. North River Bridge Co., 
I.=i3 U. S. 525, 14 Sup. Ct. 891, 38 h. Ed. 808; Wilson v. Shaw, 204 
U. S. 24, 27 Sup. Ct. 233, 51 L. Ed. 351. Contention is therefore 
narrowed to this : That Congress could not constitutionally sélect ap- 
pellee as the agency through which a national power should be ex- 
ercised. Nothing in the Constitution forbids the sélection of a state 
corporation as a national agent. In reason the material thing is the 
principal's aut.hority. not the parentage or birthplace of the agent. 
And the décisions of Mr. Justice Bradley at circuit in Stockton v. B. 
& N. Rld. Co. (C. C.) 32 Fed. 9, and of the Suprême Court in Cher- 
okee Nation v. Kansas Ry. Co., 135 U. S. 641, 10 Sup. Ct. 965, 34 
L. Ed. 295, explicitly cover the point. 
The judgment is affirmed. 



BALCOMB V. OLD NAT. BANK et al. 
(Circuit Court of Appeals, Seventli Circuit. Deeember 2, 1912.) 

No. 1,884. 

Bankruptcy (§ 166*) — Voidable Pbeferences — "Agent" of Ckediiok — Col- 
LECTiNG Bank. 

A bank which was holder of a note made by a corporation Indorsed it, 
and sent it to its Chicago correspondent "for collection and crédit." The 
Chicago bank indorsed and forwarded it to another bank "for collection 
and remittance." The latter made collection and remittance, and the pro- 
ceeds were credited by the Chicago bank to the owner of the note. The 
payment was made wlthin four months prier to the bankruptcy of the 
maker which was then insolvent, and intended a préférence, and the local 
bank had reasonable cause to believe that a préférence was Intended, but 
neither the owner of the note nor the Chicago bank had any knowledge of 
the maker's condition or purpose. Held, that in the absence of any stat- 
utory régulation or spécial contract or usage havlng the force of law, 
while the collectlng bank was the agent of the Chicago bank, it was not 
the agent of the créditer, within the meaning of Bankr. Act July 1, 1898, 
c. 541, § 60b, 30 Stat. 562 (TJ. S. Comp. St. 1901, p. 3445) as amended by 
Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 (IT. S. Comp. St. Supp. 1911, p. 
1506), and the payment was not recoverable thereunder as a voidable 
préférence. 

[Eld. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258 ; Dec. Dig. § 166.* 

For other définitions, see Words and Phrases, vol. 1, pp. 262-273; vol. 
8, p. 7569.] 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin; A. L. Sanborn, Judge. 

Action at law by F. W. Balcomb, trustée in bankruptcy of the Law- 
rence Manufacturing Company, against the Old National Bank and the 
Paine Lumber Company, Limited. Judgment for défendants, and 
plaintiff brings error. Affirmed. 

•For other cases see eame topic & 5 n^mbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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F. W. Balcomb, of Chicago, 111., for plaintiff in error. 
Cari D. Jackson and John C. Thompson, both of Oshkosh, Wis., 
for défendants in error. 

Before BAKER, SEx\MAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Plaintiff in error failed in his action to 
recover an alleged preferential payment. 

With one exception the facts are the same as in Campbell v. Bal- 
comb, 183 Fed. 766, 106 C. C. A. 474. In both cases the collections 
were made through the Oak Park Bank, of Oak Park, 111. , as agent, 
and the agent knew the insolvent's condition and purpose, and "had 
reasonable cause to believe" that préférences were intended. In the 
Campbell Case the Oak Park Bank was unquestionably the agent of 
the creditor, and the payment was recovered by the trustée as a préf- 
érence. Hère the creditor, the owner of the note executed by the insol- 
vent, was the Old National Bank, of Oshkosh, Wis. The Old National 
indorsed the note in blank, and mailed it to the First National Bank, 
of Chicago, 111., with instructions that it was sent "for collection and 
crédit." The First National indorsed and forwarded the note to the 
Oak Park Bank "for collection and remittance." The insolvent paid 
the Oak Park Bank, which remitted the amount to the First National, 
and the latter in turn credited the Old National. Neither the Old 
National nor the First National knew the insolvent's condition or pur- 
pose, and, of course, had no cause to believe that a préférence was 
intended. 

Under section 60b a payment which the bankrupt intends to be 
preferential cannot be recovered unless the creditor "or his agent 
acting therein" had reasonable cause to believe that a préférence was 
intended. Was the Oak Park Bank the agent (or subagent) of the 
Old National, or was it only the agent of the First National ? 

Tested by the rule of commercial law laid down in Exchange Na- 
tional Bank v. Third National Bank, 112 U. S. 276, 5 Sup. Ct. 141, 
28 L. Ed. 722, as "controlling in ail cases in the fédéral courts," the 
question is one of privity. If a bank that receives from a customer 
for collection and crédit a note against a payor at a distant point 
thereby undertakes only to use diligence in selecting a collecting bank 
— if the first receiving bank and other intermediate banks are mère 
conduits through which a direct connection is made between the owner 
and the collector — then privity exists, and the collecting bank is the 
agent of the owner. This is the rule adopted by several state courts, 
and is the spécial contract or usage which many banks, in view of con- 
flicts respecting the true rule, hâve established with their customers. 
On the other hand, if the receiving bank undertakes as an independent 
contracter to coUect the note, it is a matter of indifférence to the owner 
whether the receiving bank collects through its own officers or through 
other agents specially employed for that purpose, the owner's only 
relationship is with the receiving bank, and there is no privity between 
the owner and the collector. And this is the rule promulgated by the 
Suprême Court as applicable, "in the absence of statutory régulations 
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or spécial contract or usage having the force of law," to the act of 
tlie owner of commercial paper in depositing it in a bank "for collec- 
tion and crédit." "VVhere a bank, as a collection agency, receives a 
note for the purposes of collection, its position is that of an independ- 
ent contractor, and the instruments employed by such bank in the 
business contemplated are its agents and not the subagents of the 
owner of the note." 

Exchange National Bank v. Third National Bank, supra, was a nég- 
ligence case. That is, the question was whether or not the receiving 
bank could successfully défend against its alleged liability for the négli- 
gence of the collecting bank by asserting that the collecting bank was 
the agent of the owner (the plaintiff bank), and that the plaintifï bank, 
of course, could not recover for négligence chargeable to itself. In 
overruling the défense the Suprême Court reviewed Hoover v. Wise, 
91 U. S. 308, 23 L. Ed. 392, a préférence case, in which the inter- 
vention of an independent contractor was held to protect the owner 
from being chargeable with the collector's act of taking the money 
from the insolvent with guilty knowledge. When the action against 
Wise to recover the préférence was instituted, the collector had remit- 
ted the proceeds to the independent contractor, but the latter had not 
yet turned over the money to the owner. "Whether a différent con- 
clusion would hâve been reached if the money had corne to the hands 
of (the owner)," the Suprême Court said, "we are not called upon 
to consider." But, the question being one of privity between the owner 
and the collector, it is hard to see how the supposititious circumstance 
could hâve altered the case. When the money was collected by the 
independent contractor, who was indisputably the owner's agent, it was 
collected by the owner according to the familiar maxim, "Qui facit per 
alium facit per se." And, further, it seenis difficult to distinguish be- 
tween a négligence case and a préférence case. If the intervention of 
an independent contractor is an impervious wall between the owner 
and the collector's wrongful act of commission or omission relating to 
the collection, it should equally eut off the owner from the collector's 
wrongful act in making the collection with guilty knowledge. In both, 
the point is lack of privity between owner and collector. 

On the présent record, with no showing of "statutory régulations 
or spécial contract or usage having the force of law," it seems to us 
impossible to do otherwise than hold that the First National was the 
independent contractor to collect for the Old National, and that there 
was no privity between the Old National and the Oak Park Bank. If 
this results in a supposed omission from the gênerai purpose of the 
Bankruptcy Act to distribute the bankrupt's inadéquate assets equally 
among his creditors, it is the prérogative of Congress to include in 
section 60b, not only the owner's agent, but the agent's agent down to 
and including the agent that actually collects for the last transmitting 
agent. 

The judgment is affirmed. 
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FIELD et al. v. CAMP et at f 
(Circuit Court of Appeals, Fifth Circuit January 7, 1913.) 
No. 2,31.8. 

1. ASSIGNMENTS (§ 8*) — VaI-IDITY — 'CoNTHACTS BeTWEES- PROSPECTIVE HKIBS 

FOB Division of r'ROPERTY. 

An agreement betweeu tlie childreu and lieirs at law of a décèdent, 
made during her lifetime, for the division of lier property between tliem 
after lier deatli, witliout regard to any will she niiglit uialte, whlle not 
binding on tlie uiother, may be enforced in equity as betweeu tlie parties 
thereto. 

[Ed. Note.— For other cases, see Asslgmaents, Cent. Dig. § 13: Dec. 
Dig. § 8 ;* Contracts, Cent. Dig. § 509.] 

2. Equitt (I 365*)— Pleading — Multifariousness. 

A bill in a fédéral court, wliich was multifarious and tendered no 
clearly deflned issue wbicli was within tbe jurlsdictiou of the court, heid 
properly disniissed without pre.1udice. 

[Ed. Note. — For otber cases, see Equity, Cent. Dig. §§ 769-771; Dec. 
Dig. § 365.*] 

Appeal f rom tlie Circuit Court of the United States for the North- 
ern District of Georgia; Wm. T. Newman, Judge. 

Suit in equity by Annie C. Field and another against Sarah A. Camp 
and others. From a decree dismissing the biU, complainants appeal. 
Affirmed. 

For opinion below, see 193 Fed. 160. See, also, 189 Fed. 285. 

Richard H. Field and Charles E. Small, both of Kansas City, Mo., 
for appellants. 

Geo. F. Gober, of Atlanta, Ga., Daniel W. Blair, of Marietta, Ga., 
and W. G. Brantley, of Brunswick, Ga., for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

SIIEI^BY, Circuit Judge. The case is fully stated in the opinion of 
the court below. 193 Fed. 160. We concur in the conclusion of the 
court that relief could not be granted on the bill as framed. It is 
clearly multifarious, and much of the rehef prayed for relates to inat- 
ters pending in a court of compétent jurisdiction, where only the re- 
lief asked for could be obtained. 

[1] The agreement between the childreu of Jane M. Camp as to 
the disposition of her property was, of course, not bindirtg on Jane 
M. Camp. But such agreemeiits may, in equity, be binding on the 
parties to them. 1 Story's Eq. Jur. (5th Ed.) § 265 ; 2 Pomeroy's 
Eq. Jur. (3d Ed.) § 931, note 6; Clendenning v. Wyatt, 54 Kan. 523, 
38 Pac. 792, 33 E. R. A. 278, and note page 266; Parsons v. Elv, 
45 m. 232; In re Garcelon, 104 Cal. 570, 38 Pac. 414, 32 E. R. A. 
595, 43 Am. St. Rep. 134; I_.ewis v. Madison, 15 Va. 303; Wethered 
V. Wethered, 2 Eng. Ch. 184; s. c, 2 Sim. 183; llyde v. White, 9 
Eng. Ch. 425. 

•For other cases see same topic & § kvmbkh in Dec. Si Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearltig deuied Febvuary 25, 1913. 
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[2] The otily real and substantial controversy between the par- 
ties to this suit, of which the court below had jurisdiction, is as to the 
87 acres of land conveyed to Sarah A. Camp by Jane M. Camp. But 
that controversy, if presented at ail by the bill, is so involved and cov- 
ered up by other matters, of which the lower court had no jurisdic- 
tion, and which are irrelevant to the main question, that we lind our- 
selves unable to hold that the court erred in sustaining the défenses 
presented. The bill contains no suffîcient allégations of facts to show 
that the deed from Jane M. Camp to Sarah A. Camp of the 87 acres 
of land was obtained by undue influence or fraud. Mackall v. Mackall, 
135 U. S. 167, 10 Sup. Ct. 705, 34 L- Ed. 84. 

The deed to Sarah A. Camp from her mother bears date Decem- 
ber 19, 1908. Her mother died June 3, 1911. She devises the same 
land by her will to Sarah ; but the testatrix had already parted with 
her title by the deed more than two years before her death, when 
the will became effective. If the bill had been written solely to en- 
force the agreement between the heirs, treating the procuring of the 
deed to the 87 acres as a breach of that agreement and seeking to ob- 
tain a decree that Sarah A. Camp held the 87 acres in trust, subject 
to the terms of the agreement between the expectant heirs of Jane 
M. Camp, a case woùld hâve been presented that at least required a 
défense by answer. Bispham's Prin. of Eq. (7th Ed.) 149, § 91 ; Jones 
V. Van Doren, 130 U. S. 684, 691, 9 Sup. Ct. 685, 32 L. Ed. 1077. 
We cannot fînd in the bill sufïicient averments, based on such a the- 
ory, to give it equity. It deals, as we hâve said, with other ques- 
tions — trusteeships of Jane M. Camp's separate estate, the adminis- 
tration of the estate of George H. Camp, controversies between the 
executors and controversies between the trustées, and many other ir- 
relevant and disconnected matters — ail interesting and important to 
the parties, but not susceptible of being grouped into one suit. 

The decree dismissing the bill will be amended to make the dismis- 
sal without préjudice, and, as so amended, is affirmed. 



W. w. SIjY MFG. CO. V. CENTRAL IRON WORKS. 

(Circuit Court of Appeals, Seventh Circuit October S, 1012.) 

No. 1,861. 

1. Patents (§ 288*)— Suit tob Infringeuent-^Equitt Jukisoiction. 

If It appears tliat there was no rlgtit to an Injunction at tlie tinie of 

' : tlie Gommencement of a patent suit, and tliat tàe patent will expire bf- 

forfi tbere can be a liearing on the mçrits, the remedy at law is adéquate 

and a court of equity is without jurisdiction; but, if facts existed when 

the suit was commenced whicli might sustain an injunetion, the question 

• : isnot.then one of jurisdiction, but of discrétion- in the exercise of jùris- 

' diction. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 460-466; Dec. 
Dig.;r288.*] ' ' ' .' 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Patents (§ 313*) — Suit roB Infringembnt — Equity— Jurisdictioît. 

That a bill charges conjoint Infringement of two patents, and that aa 
to one equity is without jurisdiction because of its expiration witliin a 
very sliort time, does not require Oie dLsmissal of tlie bill as to the other 
for want of jurisdiction. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 313.*] 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Southern District of Illinois; J. Otis Humphrey, 
Judge. _ 

Suit in equity by the W. W. Sly Manufacturing Company against 
the Central Iron Works. Decree for défendant, and complainant ap- 
peals. Reversed. 

The bill was dismlssed for want of equity jurisdiction, and complainant 
appeals. It is a suit brought December 12, 1910, on two patents, one having 
56 days to run, and the other several years. Défendant was charged wlth 
infringing the clalms of patent No. 514,097, expirlng February 6, 1911, and 
th« single claiin of patent No. 703,313, expiring June 24, 1919. Service of 
subpœna was made December 13, 1910, appearance of défendant flled before 
the expiration of the earlier patent, and answer flled February 6, 1911, being 
the last day of the patent term. The answer dénies novelty and usefulness 
of the alleged inventions, allèges anticipation, prior knowledge, and use, and 
dénies infringement 

It Is stated in the bill that the Improvements clalmed In the two patents 
are capable of being conjointly used, and hâve been so used by complainant in 
the malving, use, and sale of machines covered by the flrst patent. A prior 
adjudication of the fédéral Circuit Court for the Northern District of Oliio 
sustalning the second patent is also averred. Temporary and permanent In- 
junctions and an acounting and damages are prayed. The case was put at 
Issue February 16, 1911, and on August 4, 1911, an ex parte order was made, 
on motion of complainant, extending the tlme to take testlmony 90 days. De- 
fendant liled a motion August 9, 1911, to set aside this order, but on August 
8th complainant served a notice that It would examine witnesses on August 
llth. It was stipulated that the time for hearing the motion to set aside 
the extension order should be postponed to September 11, 1911. The motion 
was heard on affidavits, showing that the delay in taking testimony was due 
to the i)endency of the suit in Ohio referred to in the bill, in which suit the 
bUl of complaint had been dismlssed by the circuit court, but was decided 
In favor of complainant by the Circuit Court of Appeals of the SIxth Circuit 
July 12, 1911. 

The motion to set aside the order of extension was heard September 20, 
1911, when the court vacated such order, and made a final decree dismlssing 
the case for want of jurisdiction, The présent appeal was taken from this 
decree. 

J. B. Hull, of Cleveland, Ohio, and Robert H. Parkinson, of Chi- 
cago, 111., for appellant. 

Thomas A. Banning, of Chicago, 111., and Howard G. Cook, of St. 
Louis, Mo. (George F. Haid, of St. Louis, Mo., of counsel), for ap- 
pellee. 

Before SEAMAN and KOHLSAAT, Circuit Judges, and SAN- 
BORN, District Judge. 

*ror oUier caus lee samc topic & { noiibeb in Dec. A Am. Oiga. U07 to date, & ReD'r Indexes 
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SANBORN, District Judge (after stating the facts as above). [1] 
Tlie ground upon which the bill was dismissed is thus stated in the brief 
for appellee : 

"ïhe court below became couvlneed that appellant was not entitled to 
equltablie relief by way of a prellminary Injunction, and tbat it could not, 
under the usage and i)ractiee of courts of equlty, properly assume jurisdle- 
tion of the cause, especially as to claim 1 of patent 514,097, wlth which the 
reumhiiug claims of sald patent and patent 703,313 were Inseparably jolned 
by the thlrteenth paragrapli of the bill, so that, if the court could not prop- 
erly assume équitable .iurisdiction of claim 1 of patent 514,097, it could not, 
under the sole allégation of conjoint infringement of both of the patents and 
of ail the claims inseparably and indistingulshably, retain jurisdiction of the 
i-emaining claims of the two patents involved, for that would hâve left the 
bill détective, lu that there would then hâve been no proper allégation of 
Infrlngement of such remaining claims, and so the court helow quite properly 
dismissed the bill in its entirety." 

It thus appears that the suit was dismissed, not on account of want 
of jurisdiction over the parties or subject-matter, but for the sup- 
posed lack of equity jurisdiction. It was supposed because a court 
of equity will not usually grant a preliminary injunction in the case 
of a patent about to expire the jurisdiction in equity was thereby af- 
fected. 

It is the common practice to dismiss bills brought upon patents about 
to expire, when it clearly appears that no right to a preliminary in- 
junction existed at the time the bill was filed. Many of the cases are 
cited in the brief s, the leading one being Clark v. Wooster, 119 U. S. 
322, 7 Sup. Ct. 217, 30 L. Ed. 392. Equity jurisdiction in patent cases 
dépends on the right to an injunction at the time suit is commenced. 
If it appears, therefore, that no facts then existed supporting the 
right to an injunction, and that the patent sued on will expire before 
any final decree can be made, the remedy at law is entirely adéquate, 
and the equity suit, since it can avail nothing, must be dismissed be- 
cause there is no equity jurisdiction. If, however, facts existed when 
suit was commenced which might, in any view, sustain an injunction, 
the question is not then one of jurisdiction, but one of discrétion in 
the exercise of jurisdiction. This distinction is explained in Babcock v. 
Farwell, 245 111. 14, 33, 91 N. E. 683, 137 Am. St. Rep. 284, 19 Ann. 
Cas. 74, and was applied to a case quite différent from this by this 
court, in Chicago Title & Trust Co. v. Newman, 187 Fed. 573, 109 
C. C. A. 263. 

[2] The view taken by the trial court was that, no right to a tem- 
porary injunction under the first patent appearing, the case upon 
both patents should be dismissed because of the allégation of conjoint 
infringement under a claim which might sustain an injunction and oth- 
ers which could not. Even in this view, the question presented was 
not one of equity power, but merely a suggestion whether the bill 
should not be amended so as to claim an injunction under the second 
patent alone. Défendant (under the allégations of the bill), by making 
and sale of a machine, was taking property rights secured to com- 
plainant by two patents, which were conjointly used by complainant. 
Clearly it is not an abandonment of the right to an injunction for com- 
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plainant to allège that the improvements described in both patents are 
conjointly used. This allégation was made to justify joinder of the 
two patents in one suit, and should not be deemed to destroy the 
most important remedy given by the patent law, the writ of injunction. 

The decree is reversed, with direction to proceed in any manner 
not inconsistent with this opinion. 

Reversed. 



BARRT et al. v. HARI'OON CASTOR MFG. CO. 

(District Court, S. D. New ïork. December 12, 1912.) 

Patents (§ .528*) — Invention — Fitbniture Tip. 

The Alleyii patent. No. 995,758, for a furniture tip consisting of a 
flattened splieroid of sniootli slieet luetal for attacliment to tlie bottom 
of the legs of chairs or other furniture by meaus of intégral prongs ou 
the rim which are driveu iuto the wood, in view of prier structures in 
the same and analogous arts, which show round-lieaded nails and rini- 
pronged nails and spots used as supporting tips for leather bags, etc., 
is void for laclc of patentable invention. 

In Equity. Suit by Charles D. Barry and others against the Har- 
poon Castor Manufacturing Company for infringement of letters pat- 
ent No. 995,758, for a furniture tip, issued to Henry M. Alleyn June 
20, 1911. On final hearing. Decree for défendant. 

Beard & Paret and Frédéric W. & Alfred E. Hinrichs, ail of New 
York City, for complainants. 

Henry N. Paul, Jr., and Joseph C. Fraley, both of Philadelphia, Pa., 
for défendant. 

MAYER, District Judge. Complainants' articles are the furniture 
slides or castors known as "Dômes of Silence" (sometimes called "In- 
visible Castors")- They hâve become very popular and successful 
commercially, as hâve the "Harpoon" castors of the défendant. If 
the patent is valid, defendant's devices clearly infringe, and it is ré- 
freshing that in this case the défendant does not seek to diiïerentiate, 
by attentuated distinction, its article from that of complainant, nor 
to cite a multitude of prior art références, when upon the important 
and controlling références the case must stand or fall. 

The record at first impression présents two basic questions: (1) 
Patentability in view of the prior art; and (2) patentability in view 
of the proceedings bef ore the United States Patent Office. 

It is contended on the second (supra) proposition that, in atiy event, 
the proceedings in the Patent Office rendered the patent void. It is 
unnecessary to détermine this question, because it seems to me that 
the case is disposed of by the prior art. 

As introductory, it may be observed that the court is not inapprecia- 
tive of the proposition that simplicity or slight change does not riecés- 
sarily négative invention. On the other hand, a élever improvenlent 
by the skilled artisan may produce a highly successful device, and yet 

•For other cases see same topic & § ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not rise to the dignity of invention and thereby close the door to com- 
pétition. 

A device substantially the same as that under considération was first 
patented in Great Britain by one Alleyn, described by himself, and 
later, somewhat picturesquely by counsel for complainant as a "Ceylon 
Planter." That is the difficulty. If, instead of being a Ceylon planter, 
he had been a furniture man, he might not hâve been so sure of in- 
ventive genius. Later, on December 30, 1908, Alleyn filed his ap- 
plication in the United States Patent Office, and the patent was granted 
June 20, 1911. 

Stripped of expert and technical phraseology, the invention claimed 
consists of three features: (1) A sraooth, readily sliding device, prac- 
tically invisible, whereby a chair can be moved about with a minimum 
of friction ; (2) a physical f orm which will allow the chair to rest in 
proper position on a floor whether carpeted or not; (3) a simplicity 
of construction and material (necessarily hard), which will enable any 
one to hammer the device, without skill, to the bottom of a chair leg 
without denting. 

The sole claim is: 

"In an article of manufacture, a tip for snpporting wooden chairs anû 
the like, adapted for contact with a support therefor, consisting of a con- 
tinuously curved convex portion of smooth sheet métal having an upturned 
rim continuously connected to said convex portion around its perimeter, and 
prongs of said sheet métal intégral with said rim, projecting substantially 
in the plane thereof at the point of attachment, and adapted to be driven 
by the blows of a hammer into the wood of the article to be supported, said 
convex portion, rim, and prongs, having a resisting power to the blows of 
said hammer sutticient to substantially prevent the flattening or breaking 
thereof, whereby said tips may be attached without malformation or frac- 
ture." 

In the British patent of Alleyn, the patentée hère (filed April 2, 
1908, complète spécification October 2, 1908, and accepted March 11, 
1909), it is apparent that what he believed he had invented was a nail 
in the shape of a flattened spheroid which would be superior to the 
old-fashioned castors because the chair would slide more readily and 
the dise be more or less invisible. 

Among the fifteen figures, illustrative of his différent forms, will 
be found several which show that the dise has a central shank like 
any ordinary round-headed nail. Particularly is this évident in Fig. 
1, which closely resembles the Thonet chair tip hereinafter to be re- 
ferred to. 

The Fig. 5 shows a tip of similar shape, having rim prongs and rep- 
resenting substantially the "Dômes of Silence." 

The attachment means figured in the British patent are regarded 
as équivalent désirable methods of attachment, and no emphasis is 
laid on the rim-pronged shape which is now the subject of contro- 
versy. The dise or castor is necessarily of métal, but no mention is 
made of the kind of métal to be used. Pronged round-headed nails 
of ail shapes and sizes are old and known to many arts. 

The prior or analogous arts may be considered under three heads : 
(1) Round-headed nails used for chair tips; (2) rim-pronged nails 
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and spots used for varions purposes; (3) rim-pronged "spots" used 
as supporting tips for leather bags. 

1. Round-headed nails used for chair tips: 

(a) Gebruder Thonet of Vienna are well-known manufacturers of 
bent wood furniture with a large branch house in New York. The 
pubHshed illustrated catalogue of this firm, dated September, 1905 (sat- 
isfactorily proved), shows in German the following description (trans- 
lated) : 

"Carpet saver (parquet saver). On deniand, ail seathig furnitiu'e ean be 
made with sliding nails attached to the feet. Advance priée 30 ileller per 
furniture pièce." 

The sales of this article were substantial. 

The only important différence between the Thonet and the Dômes 
of Silence is the method of attachment to the cliair ; the Thonet in- 
volving attachment by a central shank in a bored hole, and the 
"Dômes" attachment by rim prongs hammered directly into the wood. 

In the English patent, Fig. 1 would seem to closely resemble the 
Thonet. 

(b) The Berbecker & Rowland chair tips show a slightly more 
rounded head than the Thonet with a slightly thicker spindle. The 
évidence as to consistent manufacture and sale since 1896 in this coun- 
try is convincing. There does not seem to be any substantial différ- 
ence between thèse tips and the "Dômes," except as to method of 
attachment ; the former by central shank and the latter by rim prongs. 

2. Rim-pronged nails and spots used for varions purposes : 

(a) British Baker patent. The patent is entitled "Improvements in 
nails for coffins, articles of furniture and other uses," and discloses 
as its purpose the prévention of detachment of the heads of nails 
from the shanks. 

The Baker nail is practically a hémisphère as distinguished from the 
flattened spheroid of the Dômes of Silence. Complainants' expert 
emphasizes the V-shaped ears of the nail rcferred to in the Baker 
spécification as indicathig that thèse ears when driven would expand 
outward, although some of the figures of the patent show the prongs 
parallel with the rim of the nail, and figure 3 shows that the shape of 
the ears when driven into the wood is not a V-shape. In affixing the 
nail to an article of furniture, Baker states that the head or shell 
is struck by a hammer "in the usual way," and in making the nail he 
takes "a circular blank of sheet métal eut ont at a press ; the said 
blank being provided at its edge with 2, 3, or more V-shaped ears." 

We thus hâve clearly the suggestion of intégral prongs and a hani- 
mering presumably without denting. It may be that the Baker patent 
contemplated an ornamental use, although the spécification reads "hav- 
ing an ornamental or other head." If we stopped hère there might 
be something to say about the inventive characteristic of complain- 
ants' Dômes, but the March design patent for an ornamental rivet was 
granted as far back as November 22, 1898, and shows substantially 
the same construction as the Dômes. It is true that the Dômes hâve 
three prongs, but there is nothing either in the claim or the specifica- 
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tion to indicate that more than two prongs are necessary in the man- 
ufacture of a device which follows the AUeyn patent. 

In the spécification, référence is made to "a plurahty of intégral 
pointed prongs" and in the claim to "prongs." The March United 
States Patent (No. 29,699) is owned by Standard Rivet Company, ap- 
parently a substantial concern which has been manufacturing "spots" 
for many years under this patent. Ail of thèse "spots" consist of a 
hollow flattened spheroid with rim prongs, and ail sizes are made in 
two shapes, one more rounded and the other slightly flattened, known, 
respectively, as the "crown heads" and the "flat heads," the latter of 
which closely resemble, if indeed they do not correspond to, the shape 
and configuration shown in the drawing of the AUeyn patent and to 
the shape of the Dômes manufactured thereunder. Thèse spots are 
used on dog collars, saddles, and, as the catalogue of the Standard 
Rivet Company states, "other thick work." 

3. Rim-pronged "spots" used as supporting tips for leather bags : 

But the most important use of the Standard Company "spots," so 
far as important hère, is in connection with hand bags or satchels. 
Five thousand of thèse spots were sold in July, 1908, to a large trunk 
and bag house in Rochester, N. Y., and there is in évidence a bag to 
which thèse spots are attached of the style made and sold by this 
Rochester house throughout the year 1908. A witness for the dé- 
fense produced an old hand bag purchased in Boston in the year 1904, 
which likewise has spots or rivets attached to the bottom of it. 

With, the date thus fixed of the manufacture and sale of thèse 
bags witli "spot" attachments, it is apparent, and, indeed, well known, 
that thèse spots on the bottom of a hand bag are attached in order to 
enable the hand bag to be slid easily, and necessarily to carry some 
weight when, for instance, slid along the package room of a railroad 
station or a hôtel. With this bag before him a skilled artisan in this 
art could, I think, see without much difliculty that the same device 
could be utilized for the same gênerai purpose when applied to 
hard wood, provided the material out of which the device was made 
was sufficiently strong. He might then conclude (if it were an issu- 
able fact in this case), as would likewise be obvious, that three prongs 
woukl be better than two. 

But in any event, with thèse Standard Rivet Company's spots be- 
fore him, the Baker patent, the Thonet, and the Berbecker & Rowland 
tips, it would not take invention to realize that a strong hard métal 
would accomplish what is accomplished by complainants' device. N. 
Y. Belting & Packing Co., Lim., v. Sierer, 158 Fed. 819, 86 C. C. A. 79. 

The proceedings in the Patent Office show that what really turned 
the scale in favor of the issuance of the patent was the strength of 
the material, although the final décision is placed on other grounds, 
clearly contradictory of the previous décisions of the examiners. 

Had there been before the Patent Office a March spot made of 
German silver, I am inclined to think that the patent would not hâve 
been issued. 

On the argument I asked that the Standard Rivet Company's spot 
(Ko. 37) be specially made of hardened steel. This has been done, 
201 F.— 44 
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and while, on experiment, it appears that "spots" made of softer 
métal are dented in the driving, it equally appears that "spots" made 
of this hardened steel are driven by an inexperienced hand as effec- 
tively as the complainants' device. In the dilenima in which Alleyn 
found himself in respect of material, he concluded that he must leave 
its sélection to the artisan, and so in his spécification he stated "the 
means by which thèse tips may be rendered sufficiently hard to 
prevent them from being malformed in use is well known to those 
skilled in the art"; and in his claim he referred to "smooth sheet 
métal," which, of course, again left the sélection to the artisan. The 
rest of the claim, so far as it deals with hammering the device, must 
be regarded as either an évasion or as an obvions resuit of choosing 
the right material. 

Complainants urge with great emphasis that the success of their 
article should détermine the question of invention. 

In a doubtful case success and utility often résolve the doubt. This 
case cannot be said to be doubtful; but, if it should be so regarded, 
it is one of the cases where it may well be urged that considérations 
in addition to the efficiency of the device hâve contributed to its 
success, such as the ingenious name under which sold and the more 
extended use in connection with carpets, rugs, and parquet or other 
uncarpeted floors of varions kinds of devices seeking to accomplish 
the same resuit. 

Finally, it is urged that a new use was found in employing this ar- 
ticle for the legs of furniture as contrasted with its previous appli- 
cation to the bottom of leather bags and satchels. On this branch, the 
case comes well within such authorities as Pennsylvania Railroad Co. 
v. Locomotive Engine Safety Truck Co., 110 U. S. 490, 4 Sup. Ct. 
220, 28 L. Ed. 222. 

For the reasons outlined, the bill will be dismissed ; but, although 
the défendant has the right to manufacture and sell its device, its 
method of starting its business was such that I think costs should not 
be awarded to it. 



UNION SPECIAL MACHINE CO. v. METROPOLITAN SEWING MACHINE 

CO. et al. 

(District Court, S. D. New York. December 30, 1912.) 

No. 9,172. 

Patents (§ 328*) — Infbinqement — Kufflins Sewing Machine. 

The Woodward ]>ateut No. 655,143 for a ruffliiig sewing machine, con- 
sisting generally of a combination of a sewiug Machine and a ruffling 
device with means by which the ruftling device may be thrown in and 
ont of opération without stopping or retarding the sewing, and leaving 
both Uands of the operator free to manipulate the work, uarrowly oon- 
striied as an improveuicnt patent, as re<iulred by the prior art, héld not 
infringed. 

In Equity. Suit by the Union Spécial Machine Company against 
tlie Metropolitan Sewing Machine Company, Lucius N. Littauer, and 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNION SPECIAL MACHINE CO. V. METKOPOLITAN 8. M. CO. 691 

Charles McC. Chapman for infringement of letters patent No. 655,- 
143 for a ruffling sewing machine, granted to Woodward July 31, 
1900, and also the Stocker patent No. 583,391, granted May 25, 1897. 
On final hearing. Decree for défendants. 

Joseph C. Fraley, of Philadelphia, Pa., and Charles L. Sturtevant, 
of Washington, D. C, for complainant. 

Edward S. Beach, of New York City, for défendants. 

MAYER, District Judge. The controversy has been narrowed to 
a considération of claims 5, 9, and 11 of the Woodward Ruffling Sew- 
ing Machine. The défenses are invalidity, noninfringement, and joint 
invention. 

On the évidence there is a serions question, to say the least, as to 
whether Woodward was the sole inventer, and the testimony and 
surrounding circumstances point strongly to the joint inventorship of 
Swift and Woodward. The length of time during which Swift kept 
silent is not necessarily inconsistent with his testimony now. Very 
often an employé does just as Swift did and speaks only after he 
has been discharged, or for some other reason has severed his rela- 
tions with his employer. It is not necessary, however, to make a dé- 
termination on this point. 

Should there be other litigation, the court under the new equity 
rules, will presumably hâve the opportunity of seeing the witnesses ; 
and I am inclined to think that the impression which may be made 
by Swift on oral examination will be the most important élément in 
reaching a satisfactory conclusion as to the part he played in the 
claimed invention. 

The alleged invention relates to an iniprovement in sewing ma- 
chines, and has especial référence to a combined ruffling and sewing 
machine; the ruffling mechanism being applied to the sewing machine 
and s6 arrànged as to be thrown into and out of opération without stop- 
ping or rètaïding the action of the stitch-forming mechanism, even 
when running at very high speed. The spécial work for which this 
machine was devised is for gathering or ruffling the back of a shirt 
across the shoulders and, in a coritinuous opération, properly turning 
the ëdges and securing thefeto the pièces of the double yoke. One 
operator can thus do the work formerly done by three, and thereby 
a large saving in expense of manufacture is accomplished. 

The clàims are as follows: 

"(5) The combinatlon -with a sewing machine, of a ruffling device, actuat- 
ing mechanisïn therefor, opérative connections between the two, and means 
under the control of the operator, co-operating with said opérative connec-: 
tions, for throwing the latter into and out of opération, the said controlling 
means being relativcly stationary with respect to the opérative connections 
and so located as to be opérable independent of the hands of the operator, 
whereby said controlling means are accessibly presented to the operator 
irrespective of the speed of the mechanism controUed thereby, the rufdlng 
device may be thrown into and out of opération without stopping or retard- 
ing the action of the sewing machine, and both hands of the operator may 
be left frée to manipulate the worlc; substantially as described." 

"(9) The combinatlon with a sewing machine; provlded with suitable stltch- 
formlng mechanism, and having in combinatlon therewith means for guid- 
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ing Incîepencleut overlappiug pièces of fabric to the stitcli-forming meelian- 
ism, a ruffliug device, actuatmg mechanism therefor, operatlve connections 
between the two, and means under the control of the opevator, co-operatlve 
with said operative connections, but not snbstantially partaklng of the move- 
luent thereof, said controUing nieaiis helug adapted to be operated indeiwnd- 
ently of the hands of the operator, whereby the rnffling mechanism may be 
rendered operative or inojierative without stoppiug or retarding the action 
of the sewing machine, and leaving lioth hands of the operator free to nia- 
uipuUite the worli ; substautially as descril)ed." 

"(11) In eonibination with a sewing niacliine, a rnffling device with nieans 
for operating It, means for tln'owing the sanie into and ont of opération 
witliout stopping or retarding the action of the sewing mechanism, said 
means nnder the control of the operator acring positively iipon the ruffliug 
attachment in one direction and antomaticaily acring in tlie opposite direc- 
tion when released by the operator; suhstantially as described." 

The term ''ruflling device" includes coniprehensively any form of 
mechanism which is capable of fulhng, gathering, or puckering a pièce 
of fabric. 

The term "stitch-forming mechanism" comprises that grotip of de- 
vices which, in varions forms and with great différence of détail, is 
found in ail organized sewing machines ; the éléments co-operating 
with one another to manipulate the thread and properly secure it to 
the fabric. 

The expression "controlling means" refers to a grotip of parts 
whose éléments may be varied, but whose definite function is to throw 
the rnffling device into and ont of opération and maintain it either in 
its operating or inactive position. 

The expression "actuating mechanism" for the rnffling device refers 
to those particular parts of the organization which cause the operating 
movements of said device, in order to make it pucker, or crowd, or 
rufîle the fabric, as distinguished from the group of parts of wdiich 
it is thrown into and ont of opération. 

The expression "means for guiding independent overlapping pièces 
of fabric," comprises certain éléments which are not directly included 
in the stitch-forming mechanism, but which compel the respective 
pièces of fabric to travel in a definite relation to one another, as they 
are drawn into the stitch-forming mechanism. 

The expressions "acting positively in one direction" and "automati- 
cally acting in the opposite direction" dénote the fact that the opera- 
tor must in some way produce, by the hand or foot, a given motion, 
and that upon the removal of the hand or foot the machine itself will 
cause the return of the parts to their former position. 

The expression "operative connections" refers to a group of parts 
which intervene between the ruffling device proper (i. e., the blade or 
its équivalent) and the mechanism which imparts the forward and 
backward movements thereto. The "controlling means" are said to 
"co-operate" with thèse connections, but without partaking of their 
movement. 

Claim 5, which is the broadest of those now in issue, is for a com- 
bination of certain main éléments, to wit, a sewing machine, a rufïîing 
device, actuating mechanism for the rnffling device, operative con- 
nections between the ruffling device and its actuating mechanism, and 
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means co-operating with said operative connections for throwing them 
into and ont of opération, with certain qualifications of the controlling 
means stated to be as f ollovvs, viz. : They are relatively stationary in 
respect of their operative connections, and they are so located as to 
be opérable independently of the hands of the operator; the purpose 
of the organization being that the controlling means shall be "acces- 
sibly presented to the operator irrespective of the speed of the mech- 
anism controlled thereby," in order that the ruffling device may be 
thrown into and out of opération without stopping or retarding the 
sewing, and also in order that both hands of the operator may be 
left free to manipulate the vvork. 

This statement of the qualifications and fitnctions of the several 
parts sets forth the real point claimed for this invention, viz., that 
the operator shall be enabled to properly manipulate the fabric with 
her hands, and absolutely control the ruffling action, independently 
not only of the sewing opération, but independently of her own 
handling of the fabric, which in commercial work, at the enormous 
speed now used, is an absolute necessity. 

Whilst, theoretically, the operator could employ her hands for shift- 
ing the ruffling device at the exact moment, she needs them both to 
handie the fabric itself, as it is being whirled through the machine 
at a rate of 40 or 50 stitches per second, which, at the rate of 10 
stitches to the inch, means a travel of the goods equal to 4 or 5 
inches every second, so that a given pièce of work, such as a yoke, 
is begun and completed in 3 or 4 seconds. 

The pièces of work follow each other in immédiate succession, so 
that the operator must be able, within the almost instantaneous act 
of sewing each one, to get hold of the operating mechanism at the 
proper instant, control it properly to bring the ends of the fabric out 
even, and let go at the instant of completion ; and this opération must 
be repeated two or three times during the brief travel of a single 
pièce of work through the machine. 

Claim 9 includes the features just enumerated, and introduces the 
further élément of guides, whereby independent, overlapping pièces 
of fabric are compelled to travel in the proper relation to the stitch- 
ing mechanism. 

Claim 11 covers broadly the combination of the sewing machine. 
the ruffling devices, and the means for throwing the latter into and 
out of opération without stopping or retarding the sewing, but adds 
the qualification that the controlling mechanism acts positively in one 
direction and automatically in the other, when released by the opera- 
tor. This may be organized to work either way. In other words, 
the machine may do the puckering or gathering normally, and it may 
require a positive action of the operator to throw the ruffling device 
out of opération ; or the ruffling device may be normally inactive, and 
the operator may be obliged to positively throw them into opération, 
In either case, however, the automatic mechanism will return the de- 
vice to what may be considered as its normal position when the op- 
erator releases it. 
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Complainant's machine is commercially known as a "yoke-ruffling" 
machine, and défendants' machine as a "collarette" machine. They 
hâve never come into compétition, and were obviously designed for 
différent purposes and uses; the Woodward in connection with the 
manufacture of shirts, shirtwaists, and the like; the défendants' 
machine in connection with the sewing on of collarette bindings to 
the neck of knitted underwear, such as the so-called "athletic" un- 
dershirt. 

At final hearing a practical démonstration was given, and at first 
glance this complicated and useful machine in action would impress 
the layman as a quite remarkable device; but an examination of the 
prior art demonstrates that the Woodward patent is not primary, 
and must be narrowly construed. Woodward was by no means a 
pioneer, and at most an improver. The question of invention is close, 
in view,, especially, of what are called in this suit the Muther, Wood- 
ward, and Holland défense and the Laubacher défense; but that 
question may be left open, because unnecessary to the détermination oi 
this case. 

The charge of infringement rests on the alleged equivalency of de- 
fendants' machine; but that charge is negatived by the history of 
the prior art, and is not sustained by even the complainant's testimony. 

(1) Complainant's and défendants' machines are each capable of plain 
sewing in a straight line, without ruffling or fulling. In such straight- 
line, plain sewing, complainant's ruffling device, which is mounted on 
the gooseneck, and which is therefore conveniently referred to as an 
"overhead ruffling device," and défendants' diiïerential feed-dog, which 
is moùnted underneath the bedplate of défendants' machine, are botb . 
out of ruffling or fulling action. 

(2) Complainant's overhead ruffling device, when thrown into opéra- 
tion, folds or laps a pièce of materiai upon itself in plaits ; and when 
it is not used for such plaiting or ruffling opération it has no func- 
tion or ùtility whatever. On the other hand, défendants' dift'erential 
feed-dog has two functions, one or the other of which is always ac- 
tively pétformed whenever défendants' machine is operated. One of 
thèse two functions of défendants' differential feed-dog is to move: 
in unison with a practically intégral portion of the main feed-dog 
underneath the bedplate. In this adjustment and mode of opération, 
défendants' differential feed-dog moves at the same speéd as the main 
feed-dog, and performs no fulling opération whatsoever. When this. 
nondifférential movement of the differential feed-dog occurs, défend- 
ants' machine is similar to complainant's machine in respect to straight- 
line, plain sewing; and no controversy attaches to défendants' nia- ' 
chine as à Stfaight-line, plain sewing machine. 

(3) The controversy exists between complainant's machine as a ruf-. 
fling sewing machine and défendants' machine when its differential 
feed-dog moves at a higher rate of speed than the main feed. But; 

(4) Thé Woodward patent machine, in relation tp the overhead 
ruffling device, is like a nUmber of prior sewing machines, some of 
which are shown in prior patents. Machines having ruffling or com- 
parable devices located on the gooseneck, or otherwise above the bed- 



UNION SPECIAL MACHINE CO. V. METROPOLITAN S. M. CO. 693 

plate, constitute a long-existing class of machines, which are entirely 
distinct in construction and mode of opération from another old class 
of sewing machines, in which a main feed and a difïerential feed- 
dog of one form or another are located underneath the bedplate; 
the differential feed-dog being mechanically arranged to reciprocate 
when the main feed reciprocates, but at a différent speed, so as to 
effect a ruffling, plaiting, or fulling opération of one type or another, 
as desired. The Woodward patent machine may be said to be a me- 
chanical descendant of Davis' United States patent No. 93,063, of 
July 27, 1869; while défendants' machine may be said to be a me- 
chanical descendant of Israël Singer's differential feed-dog patent No. 
14,475, of March 18, 1856. 

Complainant's machine cannot perform the only work that de- 
fendant's machine is practically capable of doing, to wit, the fulling of 
knit goods up the front openings and around the necks of knit under- 
shirts, when bindings are to be applied at such openings; and, on 
the other hand, défendants' machine cannot be practically used for 
"gathering or ruffling the back of a shirt across the shoulders and at 
the same time, or in a continuons opération, properly turning the edges 
and securing thereto the pièces of a double yoke," as stated in the 
Woodward patent. See test. Stover and CoUins. 

Finally, the testimony of complainant's expert falls far short of 
the proof necessarv to show equivalency. Machine Co. v. Murphy, 
97 U. S. 120-125, 24 L. Ed. 935 ; Amer. Steel & Wire Co. v. Den- 
ning Wire & Fence Co., 194 Fed. 117, 114 C. C. A. 195; William B. 
Scaife & Sons Co. v. Falls City Woolen Mills (D. C.) 194 Fed. 139; 
Davey Pegging Machine Co. v. Isaac Prouty & Co., 107 Fed. 509, 510, 
46 C. C. A. 439. He testified that the spécifie devices in the Wood- 
ward patent were not the mechanical équivalents of the corresponding 
spécifie means in the défendants' machine, but claimed that, although 
the individual éléments which make up the groups of mechanical 
devices are not identical nor, part for part, mechanical équivalents 
of each other, nevertheless the respective groups in the two machines 
conjointly operate to give the same control of the ruffling, and, re- 
garding thèse groups of spécifie devices in the two machines, that they 
produce the same resuit. But to support his position he relied on 
a generic interprétation of the claims (5, 9, and 11) now left in the 
suit, and such an interprétation cannot be permitted in aid of com- 
plainant's contention. 

A comparison, détail for détail, would show several important dis- 
similarities in construction, more especially in that défendants' ma- 
chine does not contain a corresponding device for lifting the ruffling 
blade and for returning the blade, without which devices the Wood- 
ward is inoperative. See, also, X.-Q. 107, C. R. p. 103. 

For thé reasons outlined, the complainant cannot prevail, and I 
may add that I am unable to discover any testimony upon which the 
individual défendants can be held liable on any theory. 

The bill is dismissed, with costs, and the decree may be settled 
on (ive days' notice. 
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JOHN KEODER & HENRY EEUBEL CO. v. AMERICAN PIN CO. 

(District Court, D. Connecticut. Deceniber 26, 1912.) 

No. I,;i44. 

Patents (§ 328*) — Validity ano IxFEifiCEJiENT. 

ïhe Stevenson pateiit, No. 572,778, for a ])ole socket constnie<l, and 
held ncit lnfri]iged.. 

In Equity. Suit by the John Kroder & Henry Reubel Company 
against the American Pin Company for infringement of letters patent 
No. 572,778 for a pôle socket, granted to John H. Stevenson Decem- 
ber 8, 1896. On final hearing. Decree for défendant. 

George Cook, of New York City, for complainant. 
Oscar W. Jelïery, of New York City, for défendant. 

MARTIN, District Judge. This is an action for infringement o£ 
letters patent No. 572,778, issued under date of December 8, 1896. 
Frayer for an injiinction and an accounting, but at the hearing plain- 
tiff's attorney stated that no accounting was claimed The complaint 
fully describes the patent, and the answer dénies infringement and 
allèges prior art. No question is made but what the letters patent 
were issued and transferred to the plaintiff according to law. 

An examination of the proceedings in the Patent Oiïice and of the 
letters patent impresses me that the only novelty in the complainant 's 
patent is the adjustment of the "lugs" or "ears." They stand ont f roni 
the main socket just enough to protect the woodwork from injury by 
the use of the pôle in the springing of the segment of the circle, or 
in adjusting or removing the pôle. Everything else about this device 
is in my opinion covered by the prior art, and is not the product of 
genius or anything beyond mechanical skill. The patent thus limited 
was not seriously questioned by the défendant at the hearing, if ques- 
tioned at ail. It appears there has been no manufacture or use of the 
complainant's patent, hence the patent should be strictly construed. 
To hold a party guilty of infringement, it should appear that the par- 
ticular adjustment of the "lugs" or "ears" of the complainant's patent 
has been infringed. The most that is claimed as to the defendant's in- 
fringement is that the formation of the cup that the défendant attaches 
to a plate of brass in the articles he manufactures, when flattened out, 
is substantially of the saine shape as the complainant's design, but the 
cup that is used by the défendant has but one "lug" or "ear," which is 
riveted to said plate, and is so small that it cannot be used for any 
of the purposes designated in the complainant's patent. It is not at- 
tached to the window casing at ail by the use of "lugs" or "ears." It 
has no "lugs" standing out from the rear of the socket and does not 
protect the paint from injury or the wood from wear by the use of 
"lugs," nor is it at ail adapted to a warping pôle or any of the uses set 
forth in the complainant's patent. 

In my opinion, the articles manufacturée by the défendant do not 
infringe. 

Let the pétition be dismissed. 

*For other cases eee same tojjic & i humbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rXITED STATES v. PATTERSON et al. 

(District Court, S. D. Ohio, W. D. June 26, 1912.) 

No. 862. 

1. M0NOPOI.IES (§ 10*) — SiiERMAx Anti-Trust Act — ^Constiti^tionat-ity. 

Tlie Slienuan Anti-Trust Act of .Tuly 2, 1S90 (26 Stut. 209, e. 647 [U. S. 
Comp. St. 1901, p. 3200]), mailing It a criniinal offense to malie any oon- 
tract or engage in any combination or conspiracy in restraint of interstate 
trade or commerce, or to nionopolize or attenipt to nionopolize or conspire 
with any otlier person or persons to monopolize any part of sucli trade or 
commerce, Is a valid criniinal statute, sufficiently clear in itself to inforni 
tlie accused of tlie nature and cause of the accusation against hlni, and 
criniinal prosecutions under It do not deprive the défendants of liberty or 
property wlthout due process of law. 

[Ed. Note. — For other cases, see Monoiwlles, Cent. Dig. § 9; Dec. Dig. 
i 10.*] 

2. MoNOPOi.iES (§ .31*) — SiFEEMAN Anti-Tkust Act— Indictmext for Viola- 

tion. 

If an iudictment under the Shemian Anti-Trust Act of .Tuly 2, 1890 
(26 Stat. 209, c. i'Al \V. S. Coinp. St. 1901, p. ?,200]), charges acts on the 
part of défendants which are in fact and necossarily in restraint of inter- 
state trade aiui coniinerce. or efCect a nionopoly of sonie part of such 
commerce, by wrongfully injuring or destroyiug the business of couipeti- 
tors, défendants are presumed to hâve inteuded such coiistHiuences, and 
to hâve linovvn tliat their acts were in violation of the statute. 

(Ed. Note.^For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig. 
§ 31.*] 

3. MONOPOLIES (§ 31*) — SlIERMAN AnTI-TrUST ACI' — INDICTMENT FOB VIOLA- 

TION. 

An indictnient under tbe Shenuan Anti-Trust Act of Julv 2, 1890 (26 
Stat. 209, c. 647 [U. S. Comp. St. 1901, p. 3200]), charging a number of 
defendrnts with a conspiracy in restraint of interstate trade and com- 
merce, is suflieieiitly spécifie where It avers that défendants were the 
mana.ging offlcers and agents of a corporation, who controlled the conduct 
of its business, and, while not naniing partieular instances speciflcally, 
describes the course of conduct and nieans used by the corporation, liy 
which it compelled maiiy eouipetitors, sonie of whom are also nanied, to 
go out of business, or to sell their business to U. 

[Ed. Note. — For other cases, see Jlonopolies, Cent. Dig. § 20; Dec. Dig. 
§ 31.*] 

4. Ckiminal Law (§ 1186*) — ItaLEs of Admixistration — ïeoiinicai. Dé- 

fenses. 

At the présent time the reasons whieh fornierly impelled courts to 
resort to tecbnicalities In criniinal cases to avoid the infllction of un- 
justly severe penalties bave ceased to exist, and the effort now on tbe 
part of the judges is to overlook teehnicalities so far as riossible, and to 
admiaister the law from a broad viewpoint, looking to ultimate justice 
upon the luerits, 

[Ed. Note. — For other cases, see Criniinal Daw, Cent. Dig. §§ 32i,i- 
3219; Dec. Dig. § 1186.*] 

5. Monopolies (§ 31*) — Sherman Anti-Trust Act — Indictment fob Viola- 

tion. 

An indictment for conspiracy in restraint of interstate commerce. In 
violation of the Sherinan Anti-Trust .\ct of .Tuly 2, 1890 (26 Stat. 209, 
c. 647 [U. S. Coinp. St. 1901, p. 3200]), charges an offense, where a 
gênerai charge Is inade of restraint of trade in a partieular article, pur- 

•For other cases see same toplc & i ndmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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suant to a conspiracy for thc purj)ose, and spécifie facts are allcsed, 
■which, if triie, show tliat défendants hav© restrained a part of thaï, 
trade. 

\Eû. Note. — For other cases, see Monopolies, Cent. Dig. § 20 ; Dec. Dig. 
§ 31.*] 

6. Monopolies (§ 12*) — Sherman Anti.- Trust Act — Con.si'iraot in Remtrai.xt 

OF TEÀI)E. 

If the purpose of a conspiracy is to restrain iuterstate trade, witliiir 
the meanins of the Shernian Anti-Trust Act of July 2, 1890 (26 Stat. 
209, c. 647 [IT. S. Comp. St. 1901, p. 3200J), the de.s?roe of restraint efCected 
thereby Is immaterial to the offense. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 10; Dec. Dig. 
§ 12.*] 

7. MoNOPOLiES (§ 31*) — Sherman Anti-Trust Act — Isdictment foe Con- 

spiracy IN Restraint or ïiîade. 

In an indlctment undcr the Shernian Anti-Trust Act of July 2, 1S90' 
(26 Stat. 209, e. 647 LT'- S. Comp. St. 1001, p. 3200]), for conspiracy in 
restraint of Interstate trade aiid conunoi'ce, it is not necessary to allège. 
an overt act. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig- 
§ 31.*] 

8. Monopolies (§ ."il*)— SiiEniiAN Anti-Trt;st Act — Indictment pob "Mo- 

NOÎ>OLY." 

An indictment for nionopolizing a part of interstate trade and com- 
me]-ce, in violation of the Shermau Anti-Trust Act of July 2, 1890 (26 
Stat. 209, c. G47 \V. S. Comp. St. 1901, p. 3200]), sufflciently charges such 
nionopoly, \ihere it allèges that pursuant to a conspiracy therefor defend- 
aut.s monoijoliîced a part of the trade in a single article entering into< 
snch commerce. 

\y.d. Note. — I"or other cases, see Monopolies, Cent. Dig. | 20; Dec. Dig.. 
§ 31.* 
For other définitions, see Words and Plirases, vol. 5, pp. 4570-4574.] 

9. Jfoxoi'OLiES (I 31*) — SnERMAX Anti-Trust Act — Monopoly of Interstate 

COM.MERCE. 

Whero défendants acquired a monopoly in a part of interstate com- 
merce through a conspiracy for the purpose, the continuance of such mo- 
notjoly after the conspiracy has accomplished its purpose and ceased to 
exist is in itself an offense under the Shermau Anti-Trust Act of July 2, 
181»0 (26 Stat. 200, c. 647. § 2 [U. S. Comp. St. 1901, p. 3200]), and the 
conspirators are criminally liable therefor, althongh the business is con- 
<lucted hy a corporation which is eontrolled by them. 

IKd. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig.. 
§ 31.*] 

10. Indictment and Information (§ 129* ) — Shebmàn Anti-Trust Act— î.\-- 

DICTMENT for VIOLATION— DuPLlCITY. 

îti an indictment under the Sherman Anti-Trust Act of July 2, 1890 
(26 Stat. 209, e. 647 [V. S. Comp. St. 1901, p. 3200]), counts for con- 
spiracy in restraint fit interstate commerce, for conspiracy to monopolize 
a part of such commerce, and for nionopolizing a part of such commerce 
may be joined. 

[Kd. Note.— For other cases, see Indictment and Information, Cent. 
Dig. §§ 414-418; Dec. Dig. § 129.*] 

Criminal prosecution by the United States against John H. Patter- 
son and 29 others. On demurrer to indictment. Overruled. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



UNITED STATES V. FATTERSON 69& 

The îoUowhig true bill of indictmeiit against the several défend- 
ants therein named was presented February 22, 1912 : 

First Count. 
Soutljern District of Oliio, Western Division — set. 

The grand jurors for tlie Uuited Stïites of America Impaneled and sworn 
in tlie District Court of the United States for the Western Division of the 
Southern District of Ohio at tlie February term thereof in the year nineteen 
ïiundred and twelve, and inqulring for that division and district, upon their 
oath présent, that throughout the twenty years last past, inventors and manu- 
facturera hâve been busy inventing, produclug and iJuttlng upon the marliet 
divers record-1-ceeping and casli-receptacle devices, usually called cash regis- 
ters, each consisting generally of a box, principally of métal, but partly of 
wood, glass and other materials, eontainlng a drawer or recess for the holding 
of coins and paper money, and a mechanism, manipulated by outside keys or 
slniilar means, for the use of employés in registering, for tlie information of 
the proprietor, upon a concealed and locked record, the sales made by em- 
ployés of tlie business concern making use of the device, and at tlie same time 
vislbly indicating the amount of each sale or the character of each transac- 
tion; the recordiug or registering devices being so comiected with the lock of 
the money-drawer that when any of said devices is operated the money- 
drawer is unlocked and opened, so that money can be placed therein and 
change estracted therefrom ; said money-drawer being automatically locked 
upon being closed, and the interior mechanism of said registering device being 
protected by a loeli, the key of which is retained by the proprietor, from 
being interfered witli by unauthorlzed persons ; numerous patents having, 
during said twenty years, been issned to inventors, some basic and some for 
improvements ; most of the former and many of the latter having expired 
long before the three-year period of tlme in tliis indictment hereafter men- 
tioned ; and the number of such patents being so great as to prevent the set- 
ting forth in this indictment of detailed descriptions of the same, or of the 
various Inventions covered by them, even if such descriptions were knowii 
to said grand jurors : 

ïhat such cash registers liave been found so useful and the demand for 
them bas been so great that, during said twenty years, many concerns hâve 
been engaged, in the manner and uuder the circumstances in this indictment 
hereafter set forth and in compétition with each other, except as hereinafter 
shown, in the manufacture and sale, directly and indireetly under letters 
patent, and otherwise, of sucli cash registers ; and that a list of the names of 
such of said concerns as are knowu to said grand jurors, showing their re- 
spective places of manufacture, so far as linown to said grand jurors, is as 
foUows, to wlt: The Xational Cash Register Company, a corporation, Day- 
ton, Ohio. [Then follow names of 32 other comimnies.] 

ïhat of the total amount of manufacturlng of such cash registers doue by 
ail of said concerns during said twenty years, said tlie jVational Cash Regis- 
ter Company has done from approxiraately eighty per cent, early in said pe- 
riod to approximately ninety-five per cent, at the latter end thereof. 

ïhat said concerns, during said twenty years, hâve also respectively sold 
the greater portion of the cash registers so manufactured by them, some to 
users of and some to dealersi in such ca.sli registers, wliose several places of 
use and business hâve been sitnated in ail the other statea of the TJnited 
States than those wherein such cash registers hâve been so manufactured by 
said concerns respectively, and hâve consigiied for sale other such cash reg- 
isters to such dealers, and to their own agents, in such other states ; that in 
pursuanee of such sales and upon such consiguments. said concerns liavo 
l'espectively been continually shipping such cash registers to such users, deal- 
ers and agents in such other states ; the number of such users, agents and 
■dealers being so great, as said grand jurors, upon their said oath, charge the 
fact to be, as to make It impracticable, if not impossible, to set forth a list 
of them in this indictment; that, by reason of the great cost of such cash 
registers and as a means of furthering tlie sales thereof to users, it has been 
customary for said concerns uiid dealers to sell such cash registers to users 
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upon deferred payments lii Installments; and that In and by so maTuifaetiîr 
ing, selling, consigning and shlpplng such cash registers into other states tlian 
the State of manufacture, each of said concerns lias lieen engaged in trade 
and commerce ausong the several states of the United States wlthln the mean- 
ing of the act of Congress approved July 2. ISÎM), and entitled "An aet to pro- 
tect trade and commerce against nnlawfiil restralnts and monopolies." 

And the grand jurors aforesaid, upon their oatli aforesaid, do further pré- 
sent, that said the National Cash Kegister Company lias had certain persous 
for its principal offlcers and agents, each of wliom, from the day of his be- 
coniing such officer and agent to the day of the flnding and présentation of 
this indictment, or, in case he has ceased to be such officer and agent, from 
the day of his liecomiug such officer and agent to the day of his ceasing to be 
such, has been actively engaged in the management of the business and af- 
fairs of said the National Cash Eegister Company, under its authority, and 
to the full extent of his authority as such officer and agent; and that a list 
of the names of such of said persons as are Iviiown to said grand jurors, 
showing, so far as Ijnown to said grand jurors, the eharaeter of their several 
offices and agencies, and the time of their becoming such offlcers and agents 
respectively, and. in case they hâve ceased to becouie such offlcers and agents, 
the time when they so ceased to become such offlcers and agents (Christian 
names unlvnown to said grand jurors being indicated l)y initiais), is as fol- 
lows, that is to say: ,Tohn H. Patterson. Président, 1892-1912. [Hère follows 
list of niany offlcers and agents, with dates of service, iiieluding defendauts 
charged.l 

And the .grand jurors aforesaid, upon their oatli aforesaid, do further pré- 
sent, that said ,Tohn II. l'atterson, Edward A. Deods, George 0. Kdgeter, 
William F. Bippus, William H. Muzzy, William l'ilum, Alfred A. Thomas, 
Itobert Patterson, Thomas .T. Watson, .Joseph K. Rogers, Alexander C. 
llarned, P'redericlî S. lîigh, Pliny Eves, Arthur A. Wentz, George E. Mor- 
gan, Charles T. Walnisley, Charles A. Snyder, Walter Cool, Myer N. .Taeobs, 
Mont. L. IjUsley, Earl K. AVilson, Jonathan B. Hayward, Alexander W. Sin- 
clair, ,7ohn ,T. Kange and Edgar Parlv, alias C. D. Foote, and M. G. Keith, 
W. M. Cummiugs, ,T. C. Laird, W. C. Howe and E. II. l'ipperson, whose Chris- 
tion naines are to said grand jurors unknown, hereiiiafter referred to as dé- 
fendants, being as said grand jurors, upon their said oath, hère charge they 
hâve been, the persons who hâve, by virtue of their being such officers and 
agents of said the National (.\ash Kegister Company, controlled and dlrected 
the business and affairs of said the National Cash Register Company, unlaw- 
fdlly bave, continuonsly and at ail tinies from the days when, as in this count 
above set forth, they respectively became offlcers and agents of said the 
National Cash Kegisti>r Company to the day of the ffliding and présentation 
of this indictment, or to the days when they ceased to be such ofiicers and 
agents, in cases wliere they did so cease to be such offlcers and agents, at and 
within said Western Division of said Southern District of Ohio, Ivnowiugly 
engaged and eonsciously partlcipated in a corrnpt conspiracy In undue, unrea- 
sonable, direct and oppi-essive restraint of said Interstate trade and commerce 
so as aforesaid, during such finies, carried on by tlie several concerns In this 
count above nanied other than said the National Cash lîegister Company, 
each of said défendants then and there well knowing, as lie then and there 
did well know, ail the prend ses in this indictment ai'oresaid, that is to say, 
a conspiracy to restrain, and which during and throvighont such times has in 
fact restrained, sîiid last-nientioned trade and commerce by divers unfair, 
oppressive, tortious, illégal and unlawful nieans, and means which, considéra- 
tion being given to tlie advantage over said other concerns held by said the 
National Cash Register Company in conséquence of its resources being, as 
they were, so great as conipared witli those of such other concerns respec- 
tively, hâve nnlawfully, wrongfully and irresistibly excluded others from 
engaging in that trade and commerce, none of which has been justified or 
warranted by any letters-patent, a description of which conspiracy and means 
is now hère set forth : 

Intending to obstruct, restrict and restrain the free flow of said Interstate 
trade and commerce so carried on by said concerns other than said the Na- 
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tlonal Cash Register Company, and compel tliose concerns either to go out 
of business or to sell and transfer their business and tlieir facilities and 
instrumentalities for earrying it on to said the National Cash Register Com- 
pany, so that said tlie National Cash Register Company could, as in most cases 
It in fact did, discontinue the business and the use of the facilities and instru- 
mentalities so acquired by it, and tliereby effectually and inevitahly to elim- 
Inate and prevent ail compétition of such other concerns with said tlie Na- 
tional Cash Register Company (ail of such other concerns being hereinafter 
referred to as eompetltors), said défendants, in their several capacitles as such 
ofBcers and agents of said the National Cash Register Company, hâve, by con- 
certed action and continuons eudeavor carried on the business and aflfairs of 
said the National Cash Register Company upon a plan involving — 

1. The inducing, hiring and bribing of employés and ex-employés of said 
eompetltors of said the National Cash Register Company deeeitfully and 
wrougfuDy to disclose to said the National Cash Register Company the secrets 
of the business of the concerns by which they were respectlvely employed, 
or had been employed, particularly those relating to prospective buyers of 
cash registers, to customers who had ordered such cash registers, to those 
who had purchased but had not yet fully paid for such cash registers, to the 
shipment of cash registers to such customers and to agents and dealers, to 
the volume of business being doue and the places wliere It was being done 
by such eompetltors, to inventions pertaining to cash registers and to draw- 
ings, spécifications, claims and a])r)lications for patents for siicli inventions, 
and to the finaneial condition and connections of such eompetltors ; 

2. The induchig, hiring and bribing of employés of carters, truckmen, ex- 
press companies, railroad connnon carriers, telegraph companies and télé- 
phone companies, wrongfully and unlawfully to disclose to said the National 
Cash Register Company tlie secrets of the business of such carters, truckmen, 
express companies, raili'oad comnion carriers, telegraph companies and télé- 
phone companies, pertaining to the carrlage and transportatlon of cash reg- 
isters for such eompetltors, including the number of such cash registers 
carted or shipped and the names and addresses of the consignées thereof, and 
pertaining to communications between such eompetltors and tlieir agents and 
customers concerning the business of such eompetltors ; 

3. The instrueting and requiring al] sales agents of said the National Cash 
Register Company to ascertaiu and report to said the National Cash Register 
Company ail facts and détails pertaining to tlie business and activities of 
said eompetltors, and particularly of competitors newly coming into the com- 
pétitive field, and the employing of agents especially so to do ; 

4. The using of the influence of said the National Cash Register Company 
and of its agents wlth, and the niakiug of unwarranted and false statements 
to, banking and other institutions, to injure the crédit of said competitors 
iuid prevent their seeurlng accomiiiodatluns of money, crédit and supplies con- 
venient and uecessary to the carrying on of their business ; 

5. The instrueting and requiring of ail sales agents of said the National 
Cash Register Company to interfère with, obstruct and prevent, in every way 
possible, sales of sueh compétitive cash registers by said competitors, and by 
agents of said competitors, and by dealers in cash registers, and by any and 
ail means to bring about sales of the cash registers of said the National Cash 
Register Company, and also the displacement of such compétitive cash regis- 
ters and the sulistitution of the genuine cash registers of said the National 
Cash Register Company therefor in the liands of users of cash registers ; 
and particularly by niaking to prospective pureliasers of such compétitive 
cash registers false and unwarranted statements derogatory of the same, and 
false, libelous and unwarranted statements reflecting injurlously upon the 
business character and finaneial crédit of such competitors and upon their 
ability and intention to perform their undertakings and make good their war- 
ranties and promises with référence to the sufficiency, opération, repair and 
maintenance of their said compétitive cash registers, and offerlng to sell and 
selling, to sueh prosi>ective purchasers of cash registers from said competitors. 
genuine cash registers of said the National Casli Register Company at priées 
inuch less tlian the regular and standard priées tlierefor and upoii unusually 
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favorable terms as to payments and deferred payments ; by Indiiclng, through 
such false, libelous and unwarranted statements and through said uuusual 
offers, person» who had already ordered such compétitive cash registers to 
cancei such orders and purchase the genuine cash registers of said the Na- 
tional Cash Register Company ; by inducing, tbrough such false, libelous and 
unwarranted statements and through such unusual offers, and through offers 
to make, and making, further réductions in priées of said genviine cash reg- 
isters of said the National Cash Register Company équivalent to the amounts 
paid towards the purchase of such compétitive cash registers, persons 
who had pnrchased, but only partially paid for, such compétitive cash 
registers to repudiate their contracts of purchase witli said competitors, 
and refuse to pay balances due upon such compétitive cash registers, and 
return the same to such competitors; by inducing, through such false, 
liboious and unwarranted statements, in some cases persons who had 
bought and paid for such compétitive cash registers, and iu other cases per- 
sons who had only partially paid for such cash registers, to surrender the 
same to said the National Cash Register Company in exchange for genuine 
ôftsh registers of tliat Company upon such basis that those persons would lose 
nothing on account of tlielr liaving so purchased such compétitive cash reg- 
isters, for the purpose of exhibiting, and thereupon actually exhibiting, such 
compétitive cash registers, so obtained in excliange, in the Windows of stores 
whereln genuine cash registers of said the National Cash Register Company 
were on sale, beariug placards, iu some cases witli the word "junk" printed 
thereon, in other cases with the words "For Sale at Thirty Cents on the 
Dollar" printed thereon, and in still other cases bearing words of similar im- 
port derogatory of and damaglng to said compétitive cash registers ; by ex- 
hibiting and ofCering for sale to soiue prospective purchasers of cash registers, 
cash registers in similitude of any particular compétitive cash register any 
such prospective purchaser was contemplating buying, and tliis at a price 
in ail cases much lower than the regular price of such compétitive cash regis- 
ter and in some cases at a price nmch less than the manufacturer's cost of 
such compétitive cash register, which casli register so exhibited and offered 
for sale to such prospective purchaser as aforesaid was one manufactured by 
said the National t'ash Register Company, solely as a so-called "knocker," 
in such close similitude of the compétitive cash register In question as to 
enable the sales agents of said the National Cash Register Company to repre- 
sent to sucli prospective purchaser, and impel such prosi)ective purchaser to 
believe, as was often donc, that it was in fact a cash register of sucli cheap 
and poor construction that it would be a waste of money to purchase it or 
the compétitive cash register to which it was similar, such mamifacture of 
such "knocker" by said the National Casli Register Company being discon- 
timiGd when it was no longer useful as a "knocker" ; by exhibiting and 
offerlng for sale, to other prospective purchasers of cash registers, cash reg- 
isters in similitude of any particular cash register any such prospective pur- 
chaser was contemplating buying, and this at a price in ail cases much lower 
than the regular price of such compétitive cash register and in some cases 
at a price much less than the manufacturer's cost of such compétitive cash 
register, which cash register so exhibited and offered for sale to such pros- 
pective purchaser as last aforesaid was in each case one niauufactured by 
said the National Cash Register (.Company in such close similitude of the com- 
pétitive cash register in question as to enable the sales agent of said the 
National Cash Register Company to represcnt to such prospective purchaser, 
and impel such prospective purchaser to believe, as was often done, it to be a 
counterpart thereof, when in fact it \^'as a cash register having weak and 
détective Interior mechanism and i>arts, and one manufactured by said the 
National Cash Register Company, with such weak and defective mechanism 
and parts, solely as a so-ealled "knocker," and for the very purpose of being 
so exhibited and offered for sale and enabling its sales agents to exhibit to 
such prospective purchaser such weak and defective mechanism and parts, 
and falsely elaim that the compétitive cash register to which it was similar 
luid the same weak and defective mechanism and parts, as au argument 
tigainst his purchasing any such cash register and one in favor of bis pur- 
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chaslng a gemiine but more expensive cash register manufactured by sald 
the National Oasli Register Company, and at any rate for the purpose of 
shortly bringlng about a sale of such genuine cash register to such purchaser, 
in case he insisted on purchasing such "knocker," through the failure of such 
"knocker" to operate, and for no other purposes, such manufacture of such 
last-mentioned "knocker" by sald the National Cash Register Company being 
also discontlnued when It was no longer useful as a "knocker" ; and, flnally, 
by instructlng and requiring sales agents of said the National Cash Register 
Company, and persons employed for that purpose by that company, secretly 
to weaken and injure the interior mechanism, and remove and destroy parts 
of such mechanism, of such competitors' cash registers in actual use hy pur- 
chasers as they could by any means get their hands npon, and this for the 
purpose of causing, as in many cases it actually did cause, persons who had 
purchased such compétitive cash registers to become dissatisfled wlth them 
and substitute for them genuine cash registers manufactured by said the 
National Cash Register Company; 

6. The making, in some cases, by said the National Cash Register Company, 
to such competitors, and to purchasers and prospective purchasers of such 
compétitive cash registers, of threats to begin sults in the courts against them 
for infringing and for having infringed its patent rights pertaining to its 
genuine cash registers, when as said défendants each well knew, no such pat- 
ent rights existed and no such suit was contemplated or would really be begun, 
and such threats were made merely to harass such competitors, purchasers 
and prospective purchasers, and deter such competitors from manufacturing 
and selling such compétitive cash registers In such Interstate trade and com- 
merce, and such purchasers from using, and such prospective purchasers 
from buying and using, such compétitive cash registers ; 

7. The beginning, in other cases, by said the National Cash Register Com- 
pany, against such competitors, and against purchasers of such compétitive 
cash registers, of suits for infringement of patent rights of sald the National 
Cash Register Company pertaining to its genuine cash registers, when in 
those cases, as said défendants each well knew, no patents upon which sucli 
suits could be maintained were in existence or owned or controlled by said 
the National Cash Register Company, and when, as sald défendants each well 
knew, none of those suits would be further pressed, but ail such suits would 
be kept pending only as long as they served the purpose of harasslng such 
competitors and purchasers; 

8. ïhe organlzing of cash-reglster manufacturing concerns and cash-regis- 
ter sales concerns, and the malntaining of them, ostensibly as competitors 
of sald the National Cash Register Company, but in fact as convenient Instru- 
ments for use in gainlng the confidence and obtaiuing the secrets of said rea) 
competitors of sald the National Cash Register Company and accomplishlns 
the objects of said unlawful consplracy ; and the making of such use. also. 
of compétitive concerns the ownership and control of which said the National 
Cash Register Company from time to time secured by the means aforesald, 
and this as long as the fact of such ownership and control by said the Na- 
tional Cash Register Company could be kept secret ; 

9. The inducing, by ofCers of much greater compensation than they were 
receivlng from sald competitors respectlvely, agents and servants of sald 
competitors, and dealers patronizing said competitors exclusively, to leave 
the employaient of sald competitors or cease patronizing sald competitors. 
to enter the employment of or patronize exclusively, said the National Cash 
Register Company ; and this princlpally for the purpose of embarrassing said 
competitors and restraining their sald Interstate trade and commerce; 

10. By applying, and causing applications to be made, for letters-patent 
of the United States, in some cases upon the cash registers of said competi- 
tors and in other cases upon improvements upon such compétitive cash reg- 
isters, and this merely for the purpose of harasslng such competitors by inter- 
férence proceedings and suits and threats to institute such proceedings and 
suits ; and— r 

11. The using of, or originatlng and using of, and the instructing and re- 
quiring of such agents and sales agents of said the National Cash Register 



704 201 FEDBliAL REPORTER 

Company to use, or to originale and use, such otlier unfalr, oppressive, tor- 
tlous, illégal and unlawful nieans, unlawfuUy, wrongfully and Irresistibly 
excluding other concerns beside said the National Cash Register Company 
from eugaglng in said Interstate trade and commerce, as mlglit at any time 
beconae, or appear to said défendants or agents or sales agents to be, neces- 
sary or convenient (considération being liad for tbe exigencies of said inter- 
state trade and commerce arlsing from its being curried on between vvidely- 
separated places under many différences of condition and demand) for en- 
gaging in and accomplishing the above-described objects of said unlawful 
conspiracy ; a description of which said means last aforesaid, other than 
that they were similar In character to the means hereiuabove described. 
said grand jurors are unable to set forth in this indictment because, as they 
charge the fact to be, such means were so numerous in Idnd and so shifting 
in character as to umke such description impossible. 

And so the grand jurors aforesaid, upon their oath aforesaid, do say, tliat 
said John IL Patterson, IMward A. Deeds, George C. Edgeter, William P. 
Bippus, William H. Muzzy, William l'flum, Alfred A. Thomas, Robert Pat- 
terson, Thomas J. Watson, Joseph E. Rogers, Alexander C. Harned, ï"'rederick 
S. High, Pliny Eves, Arthur A. Wentz, George E. aiorgan, Charles T. Walms- 
ley, Charles A. Snyder, Walter Cool, Myer N. Jaeobs, Mont. L. Lasley, Earl 
B. Wilson, Jonathan B. Hayward, Alexander W. Sinclair, John J. Range and 
I':dgar Park, alias C. D. l'oote. and M. G. Keith. W. M. Curamings, J. C. Laird, 
W. C. Ilowe and E. li. Epperson, during the three years next precedlng the 
tinding and présentation of thls indictment, at and within said Western Divi- 
sion of said Southern District of Ohio, in manner and form in this count 
of this indictment aforesaid, unlawfully hâve knowingly engaged and con- 
sciously participated in a conspiracy in undue, unreasonable, direct and op- 
l>ressive restraint of trade and commerce among the several statés in cash 
reglsters, and one to restrain, and which has restralued, that trade and com- 
merce iiy unfair, oppressive, tortious, illégal and unlawful means, and means 
which liave unlawfully, wrongfully and irresistibly excluded otliers from 
engaging in that trade and commerce ; against the peace and dignity of the 
L'uited States, and eontrary to the form of the statute of tlie same in such 
case made and providcd. 

Second Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do further pré- 
sent, that said John II. Patterson [and the other défendants named in the 
first count], at divers times during the three years next rireceding the fludiug 
and présentation of this indictment, at and within said Western Division of 
said Southern District of Ohio, under the circumstances and conditions, and 
by use of the means, set forth and described in the first count of this indict- 
ment, unlawfully hâve, by drawing to said the National Cash Register Com- 
pany and causing that company to grasp it, monopolized a part of the trade 
and connnerce among the several states in cash reglsters, that is to say, that 
part of said trade and commerce which, but for their use of those means, in 
carrying on the business and afCairs of said the National Cash Register Com- 
pany in the manner in said first count specified, would, during that perlod, 
hâve been secured or refained, as a matter of lawful right, by the divers con- 
cerns, other than said the National Cash Register Company, meritioned in 
said first count as having carried on business during said three years; said 
means being, as in said flrst count shown and charged, unfair, oppressive, 
tortious, illégal and unlawful under said circumstances as against said other 
concerns, and of a nature, under said circumstances, irresistibly to exclude 
those concerns from engaging in that trade and commerce; said grand jurors 
being unable, by reason of tiie great extent thereof, and because the same are 
unknown to tliem the said grand jurors, to enumerate or describe the items 
of such trade and commerce in cash reglsters so monopolized by said défend- 
ants ; and the allégations of said first Count descriptive of such cash regls- 
ters, of said Interstate trade and conunerce in the same and thé concerns 
engaged therein, and of the means employed by said défendants to restr^iin 
said Interstate trade and commerce, and the allégations of said first count as 
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to knowledge, Intetit and overt acts on the part of and by said défendants, 
being by said grand Jui'ors incorporated in this count by référence as fully 
as if they were repeated in this count as part of the charge of monopollzing 
lu this count luade ; against the peace and dignity of the United States, and 
coutrary to the form of the statute of the same In such case made and pro- 
vided. 

Third Count. 

And the grand jurors aforesald, upon their oath aforesald, do further pré- 
sent, that said John H. Tatterson [and the other défendants named In the 
flrst count], having before the period of three years next preceding the find- 
Ing and présentation of this indietment, lu tlie mauner, Ijy the lueaus, and 
uuder the clrcumstances aud conditions, nientloned and described in the flrst 
couut of this indietment, engaged, as said grand jurors, upon their said oath, 
hère charge they did engage. In the unlawful conspiracy In said flrst count 
described, and having, In and by so engaging in that unlawful conspiracy, 
drawu as said grand jurors, upon their said oath, hère charge they did draw, 
to said the National Cash Register Company, aud caused, as said grand 
jurors, upon their said oath, charge they did cause, said the National Cash 
Kegister Company to grasp, a part of the trade and commerce among the 
several states in cash registers, that is to say, that part of said trade and 
commerce which, but for their so engaging in that unlawful conspiracy and 
their use of those means, in carrying on the business and afCairs of said the 
National Cash Register Company In the uianner and under the clrcumstances 
in said flrst count speeified, would hâve been secured or retained. as a mat- 
ter of lawful right, by the divers eoncerns, other than said the National Cash 
Register Company, mentioned in said flrst count as having carried on business 
before said period of three years (said means being, as in said flrst count 
shown aud charged, unfair, oppressive, tortious, illégal and unlawful, under 
said clrcumstances, as against said other eoncerns, and of a nature, under 
said clrcumstances, irresistlbly to exclude those eoncerns from engaging in 
that trade aud commerce), and each of said défendants well knowing ail the 
premises in this indietment aforesald, unlawfully hâve, throughout said pe- 
riod of three years oext preceding the fliidlng and présentation of this indiet- 
ment, continued to hold, conduct and carry on said Interstate business of 
said the National Cash Register Company, so by said means before said 
period augmented, and thereljy bave monopolized said Interstate trade and 
commerce in cash registers ; said grand jurors being unable, by reason of 
the great estent thereof, and because the same are unlinown to them the said 
grand jurors, to enumcrate or describe the items of such trade and commerce 
in cash registers so as in this count aforesald monopolized by said défend- 
ante ; and the allégations of said flrst count descriptive of such cash registers, 
of said Interstate trade and commerce in the same and the eoncerns engaged 
therein before said period of three years, and of the means so employed by 
said défendants to restraln said Interstate trade and commerce, and draw 
to said the National Cash Register Company, and cause that company to 
grasp, said Interstate commerce, and also the allégations of said flrst count 
as to knowledge aud Intent on the part of said défendants, being, by said 
grand jurors, incorporated in this count by référence as fully as if they were 
repeated in this count as part of the charge of monopollzing in this count 
made against said défendants; against the peace and dignity of the United 
States, and contrary to the form of the statute of the same In such case made 
and provided. ' 

Sherman T. McPherson, U. S. Atty., of Cincinnati, Ohio, Oliver 
E. Pagan, of Washington, D. C, Edward Mouliiiiè'r, Asst. Dist. Atty., 
of Cincinnati, Ohio, O. E. Harrison, Sp. Asst. Atty. Gen., of Coluril-' 
bus, Ohio, and John L. Lott, Sp. Asst. Atty. Gen., of Tiffin, Ohio, 'for 
the United States. 

John F. Wilson, of Colunitius, Ohio, and Lawrence Maxwell, of 
Cincinnati, Ohio, fdr deferidtots. 
201 F.— 45 
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HOLLISTER, District Judge. The indictment contains three 
counts, which may briefly and very generally be described as (1) a 
charge of conspiracy in restraint of interstate trade in cash registers 
during the three years preceding the date of the indictment, in the 
manner and by the means set f orth ; (2) a charge of creating a monop- 
oly, during the same three years, of the cash register business by the 
means and in the manner set forth in the first count; (3) a charge 
of monopohzing such business, built up and augmented prior to the 
three years prior to the date of the indictment, through the conspiracy 
and by the means in the fîrst count described, by continuing the busi- 
ness during those years. 

The validity of the indictment is challenged on a number of 
grounds : 

1. Because the matters and things set forth and charged do not 
constitute an offense against the laws of the United States. 

2. Because the provisions of the act of Congress of July 2, 1890 (26 
Stat. 209, c. 647), entitled "An act to protect trade and commerce 
against unlawful restraints and monopolies" are too vague, uncertain, 
and indefinite to create a criminal offense. 

3. Because said act, in so far as it attempts to create offenses and 
impose penalties, is répugnant to the Constitution of the United States, 
and especially to section 1 of article 1, and to the piovision of the 
iîfth amendment, that no person shall be deprived of life, liberty, or 
property without due process of law, and to the provision of the sixth 
amendment, that in ail criminal prosecutions the accused shall enjoy 
the right to be informed of the nature and cause of the accusation, 
and to the tenth amendment. 

4. Because the averments are too gênerai, vague, indefinite, and un- 
certain to inform the défendants of the nature and cause of the ac- 
cusation against them, or to apprise them with such reasonable cer- 
tainty of the offense with which they are charged or what they may 
expect to meet on the trial as to enable them to make their défense. 

5. Because it is not charged that any of the défendants has donc 
any act to effect the object of the pretended conspiracy, or, if any such 
act is intended to be charged by the matters and things alleged in par- 
agraphs 1 to 11, inclusive, of the fîrst count, the same is not charged 
with sufficient definiteness and certainty. 

6. Because it undertakes to charge separate and distinct offenses, 
and is therefore bad for duplicity. 

[1] Among others, the broad question is hère presented whether or 
not there can be any criminal prosecution under the Sherman Anti- 
Trust Act. The question is of the utmost importance. There is 
apparently much diversity of opinion upon it, and the Suprême Court 
hâve not yet directly passed upon the subject. 

Counsel for défendants admit— as they must, in view of the many 
décisions of the Sup^reme Court sustaining civil actions under the act, 
brbught either by the gôvernment or by individuals by virtue of ex- 
press provisions of the act — that civil actions may be prosecuted, but 
contend that by reason of alleged vagueness and uncertainty, brought 
about by the décisions in the Standard Oil Case, 221 U. S. 1, 31 Sup. 
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Ct. 502, 55 L. Ed. 619, 34 L. R. A.. (N. S.) 834, and the Tobacco 
Case, 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663, and because the 
statute itself fixes no standard of lawfulness or unlawfulness to which 
the conduct of individuals or corporations may be referred, no crim- 
inal prosecution can be based upon it. 

The statute is vague and uncertain, they say, because, as they as- 
sume, the Suprême Court in United States v. Freight Association, 166 
U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007, and United States v. Joint 
Traffic Association, 171 U.. S. 505, 19 Sup. Ct. 25, 43 L. Ed. 259, 
hâve held that every restraint of trade, however sUght or in whatso- 
ever way it might be regarded at common law, cornes under the ban 
of the statute; that by the later décisions the Suprême Court bave 
interpolated the word "unreasonable" into the statute, and hence no 
man is advised by the statute whether any act contemplated by him 
is unreasonable or not ; and that, as he cannot know, neither can any 
12 men who are cahed upon to détermine the quality of bis acts, and 
that one jury might take one view and another jury a différent view of 
the same conduct. Predicating their case on thèse assumptions, the de- 
fendants cite important authorities in support of their conclusion. 

The substance of ail the décisions relied on by them is found briefly 
stated by Justice Brewer, sitting with Caldwell, Circuit Judge, in Tozer 
v. United States (C. C.) 52 Fed. 917, 919: 

"In orfler to coristitute a cvinie, the act iiuist lie one which the pai-ty is 
able to Icnow in advance wliethev it is criiuiiial ou not. Tlie criminality of 
an act cannot dépend upon wlieUier a jury niay tliink it reasonable or uiirea- 
souable. There must be sonie deliniteness and certainty." 

The subject is discussed at length in a décision by Judges Baxter, 
Hammond, and Key in this circuit. Louisville & Nashville R. R. Co. 
V. Railroad Commission of Tennessee (C. C.) 19 Fed. 679. The case 
involved a statute of Tennessee, which created a Raihvay Commission, 
with power to revise tariffs and make new rates, if the présent rate 
"is more than a just and reasonable compensation." or "amounts to 
unjust and unreasonable discrimination." The act provided, also, that 
the new rates were to be "a just and reasonable comi)ensation," and 
if the corporations continued to demand more than that they were 
subject tO' indictment, and that "no rates or charges for service in the 
transportation of freight over any railroad shall be held or considered 
extortionate or excessive," if the évidence showed that the net earn- 
ings from its traffic would not amount to more than "a fair or just 
return" on a certain valuation. The statute was held invalid, because 
its provisions were too indefinite, vague, and uncertain to sustain a 
suit for the penalties imposed, and did not stifficiently define the of- 
fenses declared in it. 

The same conclusions are found in Louisville & Nashville R. R. 
Co. V. Commonwealth, 99 Ky. 132, 35 S. W. 129, 33 L. R. A. 209, 59 
Ani. St. Rep. 457, United States v. Capital Traction Co., 34 App. 
D. C. 592, 19 Ann. Cas. 68, Czarra v. Board of Supervisors, 25 App. 
D. C. 443, and Ex parte Jackson, 45 Ark. 158. 

This claimed want of standard is emphasized in C, B. & Q. R. R. 
V. Jones, 149 111. 361, 37 N. E. 247, 24 E. R. A. 141, 41 Am. St. Rep. 
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278, and Railroad v. People, 77 111. 443, in which, under a statute 
similar to the Tennessee statute, it was held that the want of cer- 
tainty of standard in the first section wonld not invalidate the act, 
because the eighth section provided for schedules of reasonable and 
maximum rates to be made by the Railroad Commission. In other 
words, there was a standard of rates provided by the act to which 
the railroads could conform. 

The défendants justly attach importance to the report of the ju- 
diciary committee of the Senate, January 27, 1909, upon the then pvo- 
posed amendment of the anti-trust act that: 

"No suit or prosecution by the United States under the flvst six sections of 
the said act, approved July 2, 1890, shall hereafter be begun for or on account 
of this act, or any action thereunder, unless the sanie be an unreasonable 
restralnt of trade or commerce amoug the several states or foreign nations." 

This committee of eminent lawyers reported adversely, saying (page 
10 of their report) : 

"The Anti-Trust Act makes it a criminal offense to violate the law, and pro- 
vides a punlshment both by fine and imijrlsoumeut. To luject into the act 
the question of whether an agreement or combination is reasonable or unrea- 
sonable would render the act, as a criminal or pénal statute, indcflnite aud 
uncertain, and hence to that extent » * * nugatory and void, and would 
])ractically amount to a repeal of that part of the act. * * * Justice 
Brewer, in the case of Tozer v. United States, 52 Fed. 917, makes this per- 
fectly clear and plaln. In this case the défendant was liullcted for violatinx 
the Interstate commerce act, * * * and upon this the court holds : 'In ordt^r 
to constltute a crime, the act niust be one which the party Is able to know 
in advance whether it is criminal or not. The criminality of an act caunot 
dépend upon whether a jury may thlnk It reasonable or unreasonable. There 
must be definlteness and certaiuty. * * * n^ pénal law can be sustained, 
unless its mandates are so clearly expressed that any ordhiary person eau 
détermine In advance what he may and what he may not do under rt.' " 

Justice Harlan, in his dissenting opinion in the Standard Oil Case 
(221 U. S. 96, 97, 98, 31 Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. 
A. [N. S.] 834), quotes at length from that part of the report which 
deals with this subject. It is not to be overlooked, however, that the 
learned justice did not himself express an opinion on the point. 

Attorney General Bonaparte and Soliciter General Hoyt, in their 
briefs in American Express Co. v. United States, 212 U. S. 522, 29 
Sup. Ct. 315, 53 L. Ed. 635, commenting upon the failure of the El- 
kins Act to limit the word "discrimination" to "undue" or "unreason- 
able" or "unjust," argue that criminal prosecutions could not be based 
successfuUy upon statutes defining an offense with such uncertainty 
as the use of thèse ad j actives import into them. 

But even if défendants' assumption of the effect upon this statute 
of the décisions in the Standard Oil Case and the Tobacco Case be 
acquiesced in, and even if the word "unreasonable" were actually 
written into the law, there is strong ground for holding that the Su- 
prême Court hâve in efïect already decided the question. 

Waters-Pierce Oil Co. v. Texas, 212 U. S. 86, 29 Sup. Ct. 220, 53 
L. Ed. 417, on error to the Court of Civil Appeals for the Third Su- 
prême Judicial District of Texas, involved the anti-trust statutes of 
that state, which made it unlawful for any corporation transacting or 
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conducting any kind of business in Texas to enter into or become a 
party to any agreenient or understanding with any other corporation 
or individual to fix or regulate the price in Texas of any article of 
manufacture or merchandise, or to control or limit in Texas the trade 
in any article of manufacture or merchandise. It was further made 
unlawful for any such corporation to bring about or permit any union 
or combination of its capital, property, trade, or acts with the capital, 
property, trade, or acts of any other person or corporation, whereby 
the price in Texas of any article of manufacture or merchandise would 
be fixed or sought to be fixed, regulated or sought to be regulated, 
or whereby the price in Texas of any such article would be reasonably 
calculated to be fixed or regulated, or whether the trade in such article 
would be sought tO' be controlled or limited, or would be reasonably 
calculated to be controlled or limited. 

It was in that case, among other things, insisted that the anti-trust 
laws of Texas were "so vague, indefinite, and uncertain as to deprive 
them of their constitutionality, in that they punish by forfeiture of 
the right to do business, and the imposition of penalties, under pro- 
visions of an act vidiich do not advise a citizen or corporation, prose- 
cuted under them, of the nature and character of the acts constituting 
a violation of the law.'' The objections are found in the words de- 
nouncing contracts and arrangements "reasonably calculated" to fix 
and regulate the price of commodities, etc., and acts which "tend" to 
accomplish the prohibited results. 

The Suprême Court held that the anti-trust laws of Texas were not 
in contravention of the Constitution, as depriving any one of due 
process of law, because vague and indefinite in the prohibition of acts 
which "tend" or are "reasonal)ly calculated" to restrain trade and com- 
pétition. The opinion was delivered by Justice Day, who cites Tozer 
V. United vStates (C. C.) 52 Fed. 917, Railroad Co. v. Dey (C. C.) 35 
Fed. 866, 1 L. R. A. 744, and Louisville & Nashville R. R. Co v. 
Commonwealth. 99 Ky. 132, 35 S. W. 129, 33 L. R. A. 209, 59 Am. St. 
Rep. 457, and distinguishes the Texas statutes from thèse, in that those 
statutes — ■ 

"do not give the bi-oïul ii<>\\er to a c(jurt or jury to détermine the crimiual 
eharaeter of the net in accordiuice with their helief as to whether it is rea- 
sonable or iinreasonable, as do the .statutes coiulenined in the cases cited." 

And he goes on to say that the criminal law punishes not only a conr 
pleted act, but also acts which attempt to bring about the prohibited 
resuit, and that it is snfficient if the acts really tend to bring about 
monopoly and to deprive the public of the advantages which flow 
from free compétition. And he says further (212 US 110 29 Sun 
Ct. 227, 53 L. Ed. 417): ' ' ^' 

"As to the phrase, 'reasonably calculated,' what does It include less than 
acts which, when fairly considered, tend to accomplish the proliibited thiug 
or which make it highly probable that the giyen resuit will be aceomplished V" 

He notes the fact that the décisions which announce the rules on 
which his opinion is based are in civil cases arising under the Sherman 
Anti-Trust Act, but he draws no conclusion from the fact. He also 
notes that the Texas laws were enacted by the Législature of that 
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State and sustained in its courts, and tlien says (212 U. S. 111, 29 Sup. 
Ct. 227, 53 L. Ed. 417): 

"We are not préparée! to say that tliere was a doprlvatioii of due procès» 
of law because tlie statute perinittetl, ami tlie court chargée! that tliere might 
be a conviction not only for acts whieti aecomplisheil tlie prohibited resuit, 
but also for those wlilcli tentl or are reasonably ealculated to bring about the 
things forbidden." 

There wonld seem to be little différence in principle between snb- 
mitting to a jury the question whether certain acts were "reasonably 
ealculated" to bring about a certain resuit, and submitting to them 
tlie question whether acts in restraint of trade were unreasonable or 
not. 

One cannot escape tlie conviction, after considering this décision, 
that the anti-trust acts of Texas are upheld as criminal statutes, not 
because of the diiïerence in breadth of power giveii a court or jur\' 
to détermine the criminality of an act in accordance with their belief 
in its reasonableness or unreasonableness, as the case might be, or be- 
cause through process of law one charged with an offense under them 
could hâve his day in court, but because the Suprême Court of the 
LJnited States in United States v. Knight, 156 U. S. 1, 15 Sup. Ct. 
249, 39 L. Ed. 325, the Addvston Pipe Case, 175 U. S. 237, 20 Sup. 
Ct. 96. 44 L. Ed. 136, the Northern Securities Case, 193 U. S. 197, 
24 Sup. Ct. 436, 48 h. Ed. 679, and in Swift & Co. v. United States. 
196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518, hâve decided that it 
is not essential, in order to bring a contract or combination in restraint 
of trade under the act, that its resuit should be a complète monopoly, 
but it was sufficient if it really tended to that end, and to deprive the 
pul)lic of the advantages which tiow froni free compétition. 

A clear déduction from this would seem to be that while in civil 
cases it is sufficient that a contract is in restraint of trade in the mean- 
ing of the act wlien it tends to restrain trade, so in criminal cases the 
same rule should be applied, as it indeed was applied in the Texas 
case, and that when a contract tends to restrain trade, or the acts com- 
jjlained of are "reasonably ealculated," or are acts which "tend," to 
accomplish the prohibited thing, then the définition of the offense in 
a criminal statute containing such a description is not vague and un- 
certain, and it is not undue process of law to permit a jury to déter- 
mine the tendency of the acts proscribed, and wliether or not they are 
reasonably ealculated in their tendency to accomplish the prohibited 
thing'. Jn the évolution of the common law to meet changed condi- 
tions, an act directly tending to restrain trade, or the purpose of which 
was to restrain, trade, was an unreasonable restraint, because it brought 
about an injury to the public, caused by enhancement of priées which 
the common law in the beginning sought to avoid. 

The extent to which the Suprême Court bave goiie in upholding 
criminal statutes containing adjectives not exactly describing the of- 
fense at which the statute is aimed, but leaving room for the exercise 
by the jury of some discrimination in determining whether or not 
the acts complained of come within the characterization of the adjec- 
tive, is illustrated by the case of Ellis v. United States, 206 U. S. 246, 
27 Sup. Ct. 600, 51 h. Ed. 1047, 11 Ann. Cas. 589, in which the act 
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of August 1, 1892 (27 Stat. 340, c. 352 [U. S. Comp. St. 1901, p. 
2521]), limiting the hours of laborers and mechanics employed by the 
L'nited States or any contractor or subcontractor upon any of the 
public Works of the United States to eight liours per day except in 
cases of "extraordinary emergency." Necessarily what constitutes an 
extraordinary emergency is a matter of opinion. Différent jnries 
might disagree on the same facts, and yet the court were clearly of 
opinion that whether or not the facts in the particular case constituted 
an extraordinary emergency might be left to the jury. And, further 
than that, the court seemingly hâve taken advanced ground in the 
modem désire and process of simplifying and freeing from ancient 
technicahties the administration of the law in criminal cases, by de- 
claring that the judge below did right in instructing the jury that the 
évidence did not show an "extraordinary emergency" within the mean- 
ing of the act. In delivering the opinion of the court. Justice 
Holmes says (206 U. S. 257, 27,Sup. Ct. 601, 51 L. Ed. 1047, 11 Ann. 
Cas. 589) : 

"Bven if, as in other instances, a nice case might tie left to the jury, what 
emergencies are withio tlie statute is merely a constituent élément of a ques- 
tion of law, since the détermination of that élément détermines the extent 
of the statutory prohibition and is material only to that end. The ruling 
was correct." 

There seems to be firm ground upon which to base a ruling, even 
if the Word "unreasonable" had been written into the statute, or even if 
the Suprême Court hâve read the word "unreasonable" into the stat- 
ute, that the anti-trust act would not be so vague and uncertain, and 
so lacking in establishing a standard to which the acts of merchants 
must conform as to infringe any constitutional guaranties. But it is 
not true that the décisions in the Standard Oil Case and in the Tobacco 
Case hâve introduced the word "unreasonable" into the statute, or 
hâve required the use of that adjective in describing such acts as are 
to be avoided by those who wish to comply with the law, and it is not 
true that there is no standard erected by the statute by référence to 
which a man may know whether or not his acts corne within its in- 
hibition. 

The Suprême Court say in those cases that the statute must be in- 
terpreted in the light of reason, guided by the principles of law, and 
to effect the purpose the law against restraints of trade always had 
in view. That purpose originally was to prevent restraints of any 
kind upon the free flow of commerce, since restraints brought about 
the attendant evils, particularly the enhancement of priées. The evils 
were at first supposed to flow from every restraint upon commerce, 
and the common law forbade any restraint. But in the course of time 
and under changed conditions it was seen that the application of the 
common law in its strictness was a bar to the free flow of commerce 
and proper development of trade, rather than a protection to it; and 
for that reason, but to accomplish the same purpose, namely, the pro- 
tection of the public and the préservation of the right of individuals to 
contract, a rule by way of exception to the common law arose, which 
looked to the purpose or motive which underlaid contracts or acts 
in restraint of trade. If the purpose was to injure the public, by limit- 
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ing or suppressing compétition and the riglit of individuals to con- 
tract, thereby enhancing prices and bringing about monopoly in vvholc 
or in part, or tending tO' do either, then such contracta or acts were 
held, under the changed condition of things, to be in restraint of trade. 
Partial restraints — restraints incidental or collatéral to the main 
purpose of the contract, accidentai, secondary, or remote, and not 
directly the efïect of it — are not regarded as restraints in the view of 
the law, in that they do not bring about the evils to which the public 
and individuals are subject by the suppression or the limiting of free 
compétition, which same evils were aimed at by the'rule at common 
law as it was originally and as it, in its évolution to bring about the 
same ends, has become; that is to say, such restraints are not vvrong- 
ful. This is clearly pointed out by Chief Justice White in the Stand- 
ard Oil Case, and he shows that that was the state of the law at the 
time the Sherman Anti-Trust Act was passed, both in England and in 
the United States (Standard Oil Case, 221 U. S. 56, 31 Sup. Ct. 514, 
55 L. Ed. 619, 34 L. R. A. [N. S.] 834 et seq.), and he shows to the 
extent of conclusive démonstration that, notwithstanding the apparent 
décisions in the P'reight Association Case and in the Joint Traific As- 
sociation Case, in reality the rule applied in their décision was the 
same as the "rule of reason" adopted in the Standard Oil Case. He 
proves that the contracts enjoined in those cases were enjoined, not 
because there might incidentally resuit some restraint of trade in their 
opération, but because they operated directly and immediately upon 
Interstate trade, and thereby suppressed or limited compétition and 
created or tended to create monopoly, which results the common law 
forbade from the beginning. After reviewing the early English cases 
and acts of Parliament on the subject he says : 

"E''rom the review .iiist made It clearly results that outside of the restric- 
tions resiiltiug from the waiit of power In an individual to voluntarlly and 
uureasonably restraiu hls right to carry ou hls trade or business and outside 
of tlie want of right to restrain the free cour.se of ti-ade by contracts or acts 
which itnplied a wroiigful purpose, f]-eedonv to contract and to abstain from 
(!ontractlng and to exercise every reasonable right incident thereto became 
the rule lu the Eiiglish law." 

And as the conclusion and the summing up of the whole matter he 
savs (221 U. S-, at page 58, 31 Sup. Ct. at page 515, 55 L. Ed. 619, 34 
E. R. A. [N. S.] 834): 

"Without going into détail and but very briefly surveylng the whole field, 
it may be with accuracy said that the dread of enhancenient of prices and 
of other wrongs which it was thought would flow from the undue limitation 
on compétitive conditions cau.sed by contracts or other acts of individuals 
or corporations, led, as a matter of public policy, to the prohibition or treat- 
ing as illégal of ail contracts or acts which were uureasonably restrictive of 
compétitive conditions, eltlier from the nature or cliaracter of the contract of 
act or where the surrounding circunistances were such as to justlfy the con- 
clusion that they had not been eiitered into or performed wIth the legitimate 
I)ur!)ose of reasonably forwarding personal Interest and developing trade, 
livt on the contrary ivcre of such a character as to give risc to the infcretice 
or prcsiuiiption that they had been entcred into or doue with the intent to do 
icrong to the gênerai piiMie and to Uintt the right of individuals, thus re- 
straining the free floiP of eowmerce and tending tn hring ahout the evils, 
such as the enhancement of priées, whieh were considered to be against pub- 
lie policy." (The itallcs are mine.) 
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When, therefore, a contract is of such character that it in itself 
directly brings abolit a restraint of trade, or tends to do so, it is 
wrongful, and cornes within the description and meaning of the anti- 
trust act. The purpose of such a contract is disclosed on its face, and 
the contractors will be presumed to intend the conséquences it natu- 
rally entails. When the acts which are in restraint of trade, or monop- 
ohze — which is the same thing (Standard Oil Case, 221 U. S. 61, 31 
Sup. Ct. 502, 55 L. Ed. 619, 34 L. R. A. [N. S.] 834)— or tend to mon- 
opoHze trade, are proved, it is decided that the persons charged are to 
be held to hâve intended the necessary and direct resuit thereof. Ad- 
dyston Pipe Co. v. United States, 175 U. S. 216, 243, 20 Sup. Ct. 96, 
44 h. Ed. 136. 

In Ellis V. United States, 206 U. S. 246, 257, 27 Sup. Ct. 600, 602, 

51 L. Ed. 1047, U Ann. Cas. 589, it appears that Ellis attempted to 
justify the employment on a public work undertaken by him of men 
for nine hours a day (the statute making such employment for more 
than eight liours unlawful) on the ground that he had more difficulty 
than he expected in getting certain oak and pine piles called for by the 
contract and was in a hurry to get the work done. The trial court 
instructed the jury that, if Ellis intended to permit the men to work 
over eight hours, he intended to violate the statute. In passing upon 
this charge. Justice Holmes said : 

"The argument agalnst tlie Instruction is that the word 'intentionally' in 
the statute requires kuowleOge <jf the Inw, or at least that to he convicted 
KUis niust not hâve supposed, even niistakenly, tfiat there was an (miergency 
extraordiuary enough to jnstify his conduct. The latter proT)osition is only 
the former a little disguised. Both are without foundation. if a man inten- 
tionally adopts certain conduct in certain circunistances known to him, and 
that conduct is forhiddeu by the law under th(is(! circunistances, he inten- 
tionally breaks the law in the only sensé in which the law ever considers 
intent." 

"In every case," says Chief Justice White, "where it is claimed that 
an act or acts are in violation of the statute, the rule of reason, in the 
light of the principles of law and the pubHc policy which the act em- 
bodies, must be applied." Standard Oil Case, 221 U. S. 66, 31 Sup. 
Ct. 518, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834. 

From the décisions in the Standard Oil Case and in the Tobacco 
Case and in the cases in the Suprême Court involving the anti-trust 
act, and the évolution of the common law (Oregon Steam Navigation 
Co. V. Winsor, 20 Wall. 64, 22 U. Ed. 315; Gibbs v. Consolidated Cas 
Co., 130 U. S. 396, 409, 9 Sup. Ct. 553, 32 L. Ed. 979; National Cot- 
ton Oil Co. V. Texas, 197 U. S. 115. 25 Sup. Ct. 379, 49 L. Ed. 689- 
Shawnee Compress Co. v. Anderson, 209 U. S. 423, 28 Sup. Ct. 572! 

52 L. Ed. 865; Mogul Steamship Co. v. McGregor, L. R. [1892] A. C. 
25, as illustrations) to meet modem conditions, and not to unduly re- 
strain, but to encourage, trade, it may be said that a contract, combi- 
nation, or conspiracy is in restraint of trade when it directly affects 
trade, and is entered into with intent to do wrong to the gênerai pub- 
lic and to individuals, by restraining the free flow of commerce, and 
by bringing about or tending to bring about the maintenance or en- 
hancement of priées, which, but for such acts, would adjust themselves 
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under conditions of free compétition. Hère, tlien, is to be found tlie 
standard of conduct, the absence of which, say tbe défendants, nulli- 
fies the criminal provisions of the anti-trust act. See remarks of the 
Chief Justice, Standard Oil Case, 221 U. S. 58, 31 Sup. Ct. 502, 55 
L. Ed. 619, 34 L. R. A. (N. S.) 834. 

The défendants admit, as they must, that ignorance of the law will 
not excuse them. They must be held, then, to hâve known that at 
common law every restraint of trade was wrongful, and hence that, 
if they did what the indictment charges them with having done, their 
acts were contrary to the anti-trust act in its literal language ; and they 
must be held to know of the exception to the common law which gives 
them a wider field of opération — which makes every restraint, brought 
about with the wrongful purpose of preventing the free flow of com- 
merce and limiting the right of the individual to contract, unlawful. 
Let the act be interpreted either literally or in the hght of reason — 
that is to say, to effect the purposes of the common law as they were 
from the beginning, whether meaning any restraint at ail, or any re- 
straint brought about by wrongful purpose — the défendants, if the acts 
charged in the indictment are true, were advised of the prohibitions 
of the act and the penalties provided therein. If the facts alleged are 
true, wrongful purpose is disclosed in every one of them. Indeed, if 
the défendants hâve in fact done what they are charged with having 
done, there is exhibited in this indictment a flagrant case of commer- 
cial piracy. 

While the Suprême Court hâve not as yet directly sustained the 
validity of the anti-trust act as a criminal statute, yet the subject bas 
received considération by eminent authority. The constitutionality 
of the act has been sustained by Judge Carpenter in the Beef Trust 
prosecution, in his charge to the jury; by Judge Angell in the Bath 
Tub Trust prosecution, in which lie overruled the demurrer to the 
indictment; by Judge Hand, in the Sugar Trust prosecution; and by 
Judge Putnam, in the Shoe Machinery Trust Case (D. C.) 195 Fed. 
578, ail since the décisions in the Standard Oil Case and in the Tobac- 
co Case. 

The act does not primarily grant any right to be enforced in a civil 
action. It créâtes an offense, a crime, describing what the crime is. 
To do the acts proscribed in the first and second sections is declared 
to be unlawful; that is to say, criminal. Hence the right given by sec- 
tion 7 to an individual to recover for injury to his business or proj^ert)- 
with threefold damages, and the right given by section 4 to the govern- 
ment to prevent by injunction a continuance of the acts complained 
of, are rights growing out of the commission of a crime, by whomso- 
ever it may be, whose acts also subject hini to the criminal penalties 
of the statute. If he has been guilty of a crime destribed in sections 
1 or 2, then he may be restrained by the government in a civil action, 
or be compelled by an individual who has been injured in his business 
or propertv to respond in threefold damages. 

In United States v. Swift (D. C.) 188 'Fed. 92, 95, 96, 97, the so- 
called Beef Trust prosecution, Judge Carpenter points this ont very 
clearly, showing that the Suprême Court must bave considered and 
passed on the act as a criminal statute in giving effect to the- civil 
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proceedings provided by it. And it is most persuasive that Chief 
Justice White, tiien Associate Justice, in his dissenting opinion in the 
Freight Association Case, 166 U. S- 290, at page 353, 17 Sup. Ct. 540, 
at page 563 (41 L. Ed. 1007), says : 

"The well-settled ruie Is that where technical words are used in an act, aud 
their meaning has previously been conclusively settled, by long usage and 
.ludlcial construction, the use of the words without an indication of an inten- 
tion to give them a new significance is an adoption of the generally accepted 
meaning affixed to the words at the time the act was passed. Particularly is 
this rtile imperative where the statute in which the tcords are used créâtes 
a crime, as does the statute mvder considération, and gives no spécifie défini- 
tion of the crime created. Thus in United States v. Palmer, supra, Mr. Chief 
Justice Marshall, referring to the term 'robbery,' as used in the statute, said 
(3 Wheat. 630, 4 L. Ed. 471) : 'Of the meaning of the term "robbery," as used 
in the statute, we think no doubt can be entertained. It must be understood 
in the sensé in which it is recognized and deflned at common law.' " (ïhe 
italics are mine.) 

But it is suggested by counsel for défendants that, inasmuch as 
there is great contrariety of opinion as to the meaning of the law in 
its opération as a criminal statute, the demurrer be sustained, in order 
that the government may, as authorized by law, at once take the case 
to the Suprême Court for an early décision, and thereby save the time 
of the court hère, and the annoyance and great expense attendant upon 
such a long trial as would resuit from the overruling of the demurrer. 
One cannot but appreciate the force of this suggestion, and its adop- 
tion would be an easy way to dispose of the matter ; but, on the other 
hand, there is upon this court the plain duty of deciding the case ac- 
cording to conviction, and of so deciding as to make the law effective, 
rather than to destroy it if its constitutionality is fairly clear. This 
is in accordance with the established rule that an act of Congress 
should not be set aside as unconstitutional unless clearly so. United 
States v. Coombs, 12 Pet. 72, 76, 9 L. Ed. 1004; Presser v. Illinois, 
116 U. S. 252, 269, 6 Sup. Ct. 580, 29 L. Ed. 615; Hooper v. Cali- 
fornia, 155 U. S. 648, 657, 15 Sup. Ct. 207, 39 L. Ed. 297; Knights 
Templars et al. v. Jarman, 187 U. S. 197, 205, 23 Sup. Ct. 108, 47 L. 
Ed. 139; United States v. Delaware & Hudson Co., 213 U. S. 366, 
29 Sup. Ct. 527, 53 L. Ed. 836. 

I hold, therefore, from ail of thèse considérations, that the Sherman 
Anti-Trust Act is a valid criminal statute, sufficiently clear in itself to 
inform the accused of the nature and cause of the accusation against 
them, and that criminal prosecutions under it in no way deprive the 
défendants of liberty or property without due process of law. 

[2] If this conclusion is right, the défendants are presumed to 
know the law applicable to their acts or contemplated acts, and are 
presumed to intend the conséquences of them as heretofore shown. 
The discussion might end hère; but other considérations suggest 
themsélves, which, while perhaps not necessary for décision, are so 
pertinent as to warrant some référence. 

Having in view the purposes of the common law and of the ex- 
ception which has grown up in its évolution, and appreciating that 
thèse purposes are the same, there seem to be compelling reasons for 
the conclusion that moral considérations are involved in the question 
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of the intent with which an act in restraint of trade is donc. Judge 
Hook puts it this way: 

"There is more of tlie decalogiie in the conimon law respectiiig tlie trading 
of nierclumts than is soiiietinies supposed." United States v. Standard Oil 
Co. (C. C.) 173 Fed. 177, 10(1. 

Eminent authority, beginniiig with Lord Chief Justice Haie (Ta}'- 
lor's Case, 1 Vent. 293, 3 Keb. 607), hâve declared that the Christian 
rehgion is a part of the law of England. There are in a nutnber of 
States décisions to the effect that the same is true of the law of the 
United States, and it is said by Justice Brewer in Church of 
Holy Trinity v. United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 
ly. Ed. 226, that the United States is a Christian nation. No finding 
on this question is hère made, for it is not necessary ; but it may saf e- 
ly be said that civilization, as we understand it, so far as the récog- 
nition of the individual in the community and his rights are concerned, 
is the outgrowth of the appréciation that, among many other things, 
dealings between man and man must be on terms of justice, and justice 
requires that no man shall build up his business by acts whose purpose 
is to put the purchasing public at his mercy or to exploit others for 
his advantage, and destroy thereby the opportunities of others to ex- 
ercise their talents and desires in the same field of mercantile activity. 
The common law in many of its phases developed through the appré- 
ciation of thèse rights and is based upon justice in the abstract. It 
may therefore be said to hâve a moral basis. 

The ancient law against some voluntary restraint put by contract 
on an individual's right to carry on his particular trade or calling was 
established because it was deemed that such restraints were injurious 
to the public as well as to the individuals who made them; and the 
evils of monopoly are : 

"(1) The power which the monopoly gave to the one who enjoyed it to flx 
the price and thereby injure the public; (2) the power which it engendered 
of enabling a limitation on production ; and (3) the danger of détérioration 
in quality of the monopolized article which it was deeaied was the inevitiible 
résultant of the monopolistic control over its production and sale." Standard 
OU Case, 221 U. S. 52, 31 Sup. Ct. 512, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834. 

It was unjust to the community that a man should contract away 
his right to do business, and thereby possibly become, with his family, 
a charge on the community. It was unjust to the community to mon- 
opolize a product, and thereby enhance, or hâve the power to enhance, 
the priées the public were to pay for it. It was unjust to deprive an 
individual of his right and power of freely contracting, and of carry- 
ing on any lawful business he desired, and selling his product at priées 
fixed by free compétition; and it was recognized that when the evils 
were brought about by the purpose to inflict them then that purpose 
was wrongful, and wrongful because unjust. If in a remote and com- 
paratively barbarous civilization every contract in restraint of trade 
was deemed wrong, hence unlawful, because it was thought to work an 
injury to the public and to individuals, and if in our own time of ad- 
-vanced civilization the contract in restraint of trade is held to be 
wrong, hence unlawful, because its purpose is to bring about the same 
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injuries, then the motive underlying the contract is the criterion by 
which the contract is to be judged. 

If in the doing of a thing a man entertains a wrongful purpose, he 
knows it better than anybody else can know it. And if, under the 
law, a man is presumed to intend the conséquences of his acts, how 
much the more must he be held blameworthy when his deliberate pur- 
pose is to bring about the evils condemned by the common law from 
the begjnning — condemned because restraints of trade were wrongful 
to the community and to the individual and wrongful because they 
were unjust? 

It is hard to sympathize with the often-repeated expression that a 
merchant is not advised by the anti-trust act of the character of a 
contemplated act. If the act is wrong under commonly accepted moral 
or ethical standards, it was wrong at common law, and wrong under 
the exception to the common law, and always was and always must be 
wrong, so long as there is community life, with common and relative 
rights belonging to each individual in the commimity and to the pub- 
lic as a whole. How can any f air-minded man engaged in trade, whose 
deliberate purpose in his acts and contracts in trade is to work injus- 
tice to his competitors and to the public, honestly claim want of knowl- 
edge of the quality of his acts? The Golden Rule may not as yet be 
the standard by which the law requires contracts in restraint of trade 
to be measured, but the ancient adage, "Live and let live," has its ap- 
plication to trade and is a safe rule to go by. 

But it is said that contracts and acts in restraint of trade were not 
criminal at common law. It is unnecessary to décide whether they 
were or not, for they are made criminal by the anti-trust act, and by 
it the défendants were advised either that it meant every contract in 
restraint of trade, a construction which would hamper rather than 
encourage trade, or that it meant such contract, the purpose of which 
was wrongful in the sensé so often hereinbefore stated. 

The claim that the act is in contravention of section 1 of article 1 
of the Constitution, which lodges ail législative power in the Congress, 
and of the tenth amendment, which reserves to the states or the peo- 
ple povvers not delegated to the United States by the Constitution, nor 
prohibited by it to the states, is passed with only the remark that the 
Suprême Court in the Standard Oil Case and the Tobacco Trust Case 
did not attempt to make the law, but merely to déclare it, as was their 
duty, and that it is now somewhat late, in view of the many décisions 
of the Suprême Court upholding the act in question, to claim that 
Congress has no power to regulate interstate commerce through the 
means adopted in this act. Northern Securities Case, 193 U. S. 197, 
347, 24 Sup. Ct. 436, 48 L. Ed. 679. 

[3] We pass, then, to the grounds of complaint directed to spécifie 
allégations in the indictment itself. It is claimed that the averments 
in the several counts are too gênerai, vague, indefinite, and uncertain 
to inform the défendants of the nature and cause of the accusation 
against them, or to apprise them with such reasonable certainty of the 
offense with which they are charged, or what they may expect to meet 
on the trial, as to enable them to make their défense. 

The first count describes cash registers, with the statement that ior 
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the past 20 years many concerns hâve been engaged in the business of 
manufacturing and selling them, and sets forth the names of some 33 
différent cash register companies, and avers that of the total business 
of making cash registers the National Cash Register Company has 
donc from approximately 80 per cent., early in the period of the 20 
years, to approximately 95 per cent, at the latter end therof. It then 
avers that ail the cash register companies during that time hâve sold 
the greater portion of their product to users and dealers in ail other 
parts of the United States than those wherein the registers were manu- 
factured, and hâve consigned registers for sale to dealers, and to their 
own agents, in other states, and shipping the same to thèse varions 
persons, the number of which would be impracticable, if not impos- 
sible, to set forth. It then sets forth a list of names of some 137 in- 
dividuals, who were officers and agents of the National Cash Register 
Company, and the dates at which each had been actively engaged in 
the management of the business and the nature of his officiai relation 
to the Company. Included in the list are the names of 30 persons who 
are the défendants in the case, and the count charges that by virtue 
of their officiai relation to the company they controlled and directed 
its business from the dates when they became officers or agents, and 
that they knowingly and consciously participated in a corrupt con- 
spiracy in undue, imreasonable, direct, and oppressive restraint of the 
Interstate trade described and carried on by the several concerns other 
than the National Cash Register Company; that is to say, a conspiracy 
to restrain, and which did restrain, such commerce, and by divers un- 
fair, oppressive, tortious, illégal, and unlawful means, and means 
which, "considération being given to the advantage over said other 
concerns held by said the National Cash Register Company in consé- 
quence of its resources being, as they were, so great as compared with 
those of such other concerns, respectively," the défendants "bave un- 
lawfully, wrongfully, and irresistibly excluded others from engaging 
in that trade and commerce, none of which has been justified or war- 
ranted by any letters patent." Then a description of the conspiracy 
and means are set forth, the effect of which is that the, défendants in- 
tended to restrain the f ree flow of interstate trade so cârried On by the 
concerns named, other than the National Cash Register Company, and 
to compel those concerns either to go out of business or sell and trans- 
fer their business to the National Cash Register Company, so that it 
could, as in most cases it did, discontinue the business of the other 
concerns so acquired by it, and thereby effectually eliminated and pre- 
vented ail compétition of the other coiicerns with the National Cash 
Register Company. 

The count then goes on to say that the défendants, as officers and 
agents of the National Cash Register Company hâve "by concerted 
action and continuous endeavor carried on the business and affairs of 
said the National Cash Register Company upon a plan involving— " 
Then follow 11 différent descriptions of acts, ail of a gênerai char- 
acter, so far as the naming of particular instances is concerned, but 
ail very spécifie as describing a course of conduct. Ând the count 
winds up with the charge that the 30 défendants "during the three 
years next preceding the finding and pi-esentation of this indictment. 
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at and within said Western Division of said Southern District of 
Ohio, in manner and form in this count of this indictment aforesaid, 
unlawfully hâve knowingly engaged and consciously participated in a 
conspiracy in undue, unreasonable, direct, and oppressive restraint of 
trade and commerce among the several states in cash registers, and 
one to restrain, and which has restrained, that trade and commerce 
by unfair, oppressive, tortious, illégal, and unlawful means, and means 
which hâve unlawfully, wrongfully, and irresistibly excluded others 
from engaging in that trade and commerce." 

It would manifestly be impossible to set f orth in détail each separate 
transaction and the names of the individuals engaged therein, by 
which those plans of opération were carried out, without producing a 
paper so voluminous as probably to warrant the court in striking it 
from the files of its own motion as needlessly incumbering the record. 
The names of the individuals who carried on the varions transactions, 
the names of the other cash register companies which were dealt with 
as alleged, and the quality and character of the acts by which the al- 
leged illégal results were obtained are ail clearly detailed. If there 
were no such transactions, then, of course, the government would f ail ; 
and if there were any innocent transactions through any of thèse in- 
dividuals or other employés of the National Cash Register Company 
who are named, ail the facts connected with those transactions are in 
the possession of the défendants, who know them better than anybody 
else can know them, and if they are susceptible of an explanation con- 
sistent with innocence, the défendants know whom to call in their dé- 
fense. It would seem that the particulars for which the défendants 
call are matters of évidence which the government must produce when 
jt attempts to prove the charges made by it. King v. Eccles, 1 Deach, 
274 ; King v. Parsons, 1 Bl. Rep. 392 ; Cope's Case, 1 Strange, 144. 

Thèse défendants are charged with a conspiracy in restraint of trade 
in cash registers generally, and particularly that carried on by the sev- 
eral concerns named. The défendants, as officers and agents of the 
National Cash Register Company, were in control of its afïairs, as 
alleged. They know the détail of dealings between that company and 
each of those concerns, and the manner of treatment of them by the 
National Cash Register Company as the agency through which the 
officers and agents controlled and operated, and the methods of their 
respective absorption, if they were absorbed, by the National Cash 
Register Company. They must know whom to call in each to establish 
their défense. It seems to me they are advised of the nature of the 
charges against them quite sufficiently for them to make a défense, and 
that, under the peculiar circumstances of the case, it is sufficient to set 
out the character of the acts of the défendants controlling the Nation- 
al Cash Register Company, and that thèse acts had to do with the 
varions other cash register companies named. While no direct author- 
ity may be found completely justifying a charge in an indictment 
framed as this is, yet I think it meets the rule of particularity of time, 
place, and circumstances, laid down in United States v. Cruikshank 
92 U. S. 542, 23 L. Ed. 588, United States v. Hess, 124 U. S. 483, 8 
Sup. Ct. 571, 31 D. Ed. 516, and other cases. 

The Suprême Court say that the object of an indictment is to fur- 
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nish the accused with such a description of the charge as will enable 
him to make his défense and avail himself of his conviction or ac- 
quittai for protection against fnrther prosecution for the same cause, 
and to inform the court of the facts alleged, so that it may décide 
whether it is sufficient in law to support a conviction, if one should 
be had. They say that a crime is made up of acts and intents, and 
that thèse must be set forth in the indictment with reasonable particu- 
larity as to time, place, and circumstance. The facts alleged reason- 
ably meet this test. In this connection the remarks of Mr. Justice 
Holmes in Swift & Co. v. United States, 196 U. S. 375, 395, 396, 25 
Sup. et. 276, 49 L. Ed. 518, and of Judge Adams in Smith v. United 
States, 157 Fed. 721, 725, 85 C. C. A. 353, may be read with profit. 

[4] In early times, and extending up to not a very remote period, 
when there were many capital offenses which would now be regarded 
as comparatively trivial, indictments were subjected to the closest 
scrutiny by the judges, and reasons in the highest degree technical 
were availed of to save the infîiction of the severest penalty. Those 
reasons no longer obtain, and the effort now on the part of the judg- 
es is to overlook technicalities, so far as possible, and to administer 
the law from a broad viewpoint looking to ultimate justice upon the 
merits of the particular case. This ground of demurrer is, therefore, 
held to be untenable. 

On the ground that no offense against the laws of the United States 
is charged in the indictment, in addition to other grounds of demurrer 
going to the same point, the défendants claim the indictment is other- 
wise fatally defective in that, according to my understanding of their 
contention — 

[6] (1) The anti-trust act is one of generic terms, as frequently 
stated in the Standard Oil Case and in the Tobacco Case, and it is not 
sufficient to charge a crime in the gênerai language of such a statute ; 
but the spécifie acts constituting the offense must be set forth. with rea- 
sonable particularity of time, place, and circumstance, as said in 
United States v. Cruikshank, 92 U. S. 542, 558, 23 L. Ed. 588 : 

"It is an elenientary priuciple of criminal pleading, that wliere the deflui- 
tion of an offense, whether it be by connnon hnv or statute. includes generic 
terms, it is not suflicient that the indictment shall charge the offense in the 
same generic terms as in the définition ; but it must state the species — it 
must descend to particulars." 

And a number of cases are cited. This claim involves considéra- 
tions already referred to. If the first count is examined with care, it 
will appear (page 2) it is charged that during 20 years prior to the 
finding of the indictment many concerns were engaged in compétition 
with each other in the manufacture and sale of cash registers, and a 
list of such concerns as were known to the grand jurors was set 
forth. On pages 10 and 11 of the indictment the défendants are 
charged with having eiitered into a conspiracy in restraint of said In- 
terstate trade carried on by the several concerns named, intending to 
restrain the free flow of interstate trade, and (page 20) défendants 
are charged with — 

"a conspiracy in undue, unreasonable, direct, and oppressive restraint of 
trade and commerce among the several states in cash registers, and one to 
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restrain, and which lias restrained, tliat trade and commerce by unfair, op- 
pressive, tortioïis, illesal, and iinlawfnl meaiis, and means which hâve unlaw- 
iully, wroniîfully, and irresistllrty excluded others from engaging lu that trade 
and commerce." 

We are dealing with the first count, for the others refer to it, and it 
will be seen from a considération of the entire count that not only is 
the gênerai charge made of restraint of trade in cash registers, but 
the spécifications go to that part of interstate trade in cash registers 
which thèse certain concerns other than the National Cash Register 
Company carried on. The authorities are nunierous that a contract 
in restraint of trade is unlawful if it directly restrains or tends to re- 
strain that trade, or its purpose is to accomplish either of thèse ends. 
It would seem that when there is a gênerai charge of restraint of ail 
trade in cash registers, and the spécifie facts alleged show that, if 
true, the défendants hâve restrained a part of that trade, an offense 
against the laws of the United States has been alleged. 

(2) The défendants claim also that there is really no charge of 
conspiracy to do the things set forth in the indictment, but that the 
charge amounts to nothing more or less than that the défendants did 
the things described in the indictment; that is to say, the indictment 
charges that in carrying on their business the défendants did the things 
charged with intent to restrain the free flow of interstate commerce, 
but does not charge that the défendants agreed, or combined, by con- 
certed action to accomplish an unlawful purpose, and that it charges 
the concerted action, or the "concurrent action," as being the conspir- 
acy itself. 

There seems to be no merit in this claim, for the reason that the 
défendants are distinctly charged with conspiracy in the direct restraint 
of trade in cash registers, and particularly the trade in cash registers 
carried on by the several cash register companies other than the Na- 
tional Cash Register Company named, and that they adopted a plan 
which involved the doing of certain things which were donc ail with 
the intent to restrain the free flow of interstate trade as carried on by 
the other concerns named. The indictment clearly charges the de- 
fendants with devising a scheme involving the doing of certain things 
in restraint of trade through a concerted plan adopted for the purpose 
and carried on through concerted action and continuons endeavor. It 
does not specifically allège the agreement to do the unlawful acts com- 
plained of , but the acts alleged necessarily involve a continuing agree- 
ment to do them. The "plan" is set forth, and the way it was carried 
out is alleged. Justice Holmes sajs : 

"A conspiracy in restraint of trade is différent from and more than a con- 
tract in restraint of trade. A conspiracy is eonstituted by an agi-eement, it is 
true, but it is the resuit of the agreement, rather than the agreement itself, 
jnst as a partnership, althongh eonstituted by a contract, is not the contract 
but is a resuit of it." United States v. Kissel, 218 U. S. 601, 608, 31 Sup. Ct. 
124, 126 (54 L. Ed. 1168). 

This is sufficient in the law to meet the requirements of an indict- 
ment under this statute. 
201 B\— 46 
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[8] There is no foundation for the complaint (quoting from brief 
of défendants' counsel, p. 30) : 

"The volume of interstate trade of thèse concerns Is not stated, nor is it 
sufflciently described. It does not appear that the interstate trade of any or ail 
of the alleged competitors is substantial in amount. For ail that appears in 
the indictment, the aggregate may hâve been infinitésimal." 

The degree of restraint is immaterial. It is sufficient if the contract 
is of such a character, as, with wrongful purpose, to directiy affect 
trade, or if it only tends to do so. If the purpose of the agreement 
or conspiracy is to restrain trade within the meaning of the act, it 
Hurely can make no différence if in a particular case it only afl'ected 
a very small part of that trade. 

"Courts vvill not stop to inquire as to the degree of iujury inflicted upon 
the public; it is enough to luiow that the inévitable tendeney of such con- 
tracts is injurious to the public." Central Ohio Sait Co. v. Guthrie, 35 Ohio 
St. me,, 672. cited in Northern Seeiirities Case, 193 U. S. 197, 340, 24 Sup. Ct. 
430, 4S L. Ed. 679. 

Aside from this, hovvever, the défendants misapprehend the force 
and meaning of the facts stated in the indictment. It is there clearly 
set forth that the resuit of the défendants' alleged methods of dealing 
with the 33 cash register companies named is the increase of the busi- 
ness of the National Cash Register Company from about 80 per cent, 
of the business in cash registers, early in the 20-year period named, to 
about 95 per cent, in the latter part of the period. One-sixth or one- 
geventh of the business of raaking and selling cash registers cannot 
with accuracy be called "infinitésimal," or even small. 

[7] But it is said the indictment does not charge any overt act, or, 
if any such act is intended to be chargedi, it is not charged with suffi- 
cient certainty. This objection has especial weight because of the 
opinion of Mr. Justice Field on the circuit in United States v. Reichert 
(C. C.) 32 Fed. 142, 145, who was of opinion that section 5438 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 3674), declaring that every 
person who enters into any agreement, combination, or conspiracy to 
defraud the government of the United States, or any department or 
officer thereof, by obtaining or aiding to obtain the payment or allow- 
ance of any false or fraudulent claim, shall be punished without re- 
quiring any act in furtherance of the conspiracy, is modified by sec- 
tion 5440 of the Revised Statutes (U. S. Comp. St. 1901, p. 3676), 
which déclares that if two or more persons conspire to commit an of- 
fense against the United States or to defraud the United States in any 
manner, or for any purpose, and one or more of such parties do any 
act to eiïect the object of the conspiracy, ail the parties to such con- 
spiracy shall be liable to the penalties specified, and that, therefore, a 
mère conspiracy without some overt act in exécution of it is not an 
indictable offense. 

In reaching this conclusion, Mr. Justice Field disagreed with the 
Circuit Judge, whose opinion to the contrary is in harmony with ail of 
thé other reported décisions onthe subject- — Judge Putnam, in United 
States V. Patterson (C. C.) 55 Fed. 605 ; Judge Holt, in United States 
V. Kisse! (C. C.) 173 Fed. 823; Judges Van Devanter, Adams. and 
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Riner, in Smith v. United States, 157 Fed. 721, 85 C. C. A. 353; and 
Judge Noyés, in United States v. Patten (C. C.) 187 Fed. 664. 

I agrée with Judge Holt in United States v. Kissel (C, C.) 173 Fed. 
823, 825, who expresses the opinion that : 

"Uiider this statute (Rev. St. § 5440 [U. S. Coinp. St. 1901, p. 3676]) a merc 
conspiracy is not an offense ; but, in addition to tlie eonspiracy, one or more of 
the parties to it niust do some act to effect its ol)ject before a criminal prose- 
cution can be maintained. * * * Tins indictment is necessaril.v brought 
under tliese provisions of the Sherman Act. No indictment can be brought 
in the United States courts for the offense ôf conspiracy at common law, be- 
cause it has not been made an offense by any United States statute. Nor 
could this indictment hâve been brought under section 5440 of the United 
States Eevised Statutes, because there is no law of the United States mak- 
ing a conspiracy in restraint of trade or to monopolize trade an offense 
against the United States except the Sherman Act. and tlieré cannot be a 
conspiracy to engage in a conspiracy. Under the Sherman Act no overt act 
is necessary to the commission of the offense. ïliat provides tliat every per- 
son wlio engages in a conspiracy in restraint of trade or commerce, or to 
monopolize trade, is guilty of the offense." 

This ground of demurrer is, therefore, held to be untenable. 
[8] The défendants claim, further, that the second count in the 
indictment is bad, in that it charges that the défendants (page 21) — 

"by drawing to said the National Cash Kegister Company and causing 
that Company to grasp it, monopolized a part of the trade and commerce 
among the several states in cash registers, that is to say, that part of said 
trade and commerce which, but for their use of those means, in carrying on 
the business and aflfairs of said the National Cash Register Company in the 
manner in said first count specified, would, duriug that period, hâve been 
secured or retained, as a matter of lawful right, by the divers concerns, other 
than said the National Cash Register Company, mentioued in said first count 
as having carrled on business during said three years." 

The objection is twofold. The first is that the "part" of trade re- 
ferred to is not a part of trade and commerce within the meaning of 
the Anti-Trust Act, and the Standard Oil Case is cited, wherein it is 
said (221 U. S. 61, 31 Sup. Ct. 516, 55 L. Ed. 619, 34 L. R. A. [N. S.] 
834).: 

"ïhe commerce referred to by the words 'any i)art' construed in the light 
of the manifest purpose of the statute has both a geographical and a distrib- 
utive signiflcance, that is it includes any portion of the United States and 
any one of the classes Qf things forming a part of Interstate or foreign com- 
merce." 

The point; of the objection probably is that the whole business of 
making and selling cash registers, as described in the first count, would 
only be a part of interstate commerce, and therefore it is not sufficient 
to allège a monopoly by drawing to the National Cash Register Com- 
pany the business of the competitors mentioned ; that is to say, a mo- 
nopoly of a part of the part. I am unable to follow this, nor to fit the 
citation to the argument ; for, if it is true that thèse défendants hâve 
drawn intp thé National Cash Register Company the business in cash 
registers that the other concerns named would hkve donc, and through 
the means described in the first count, the défendants inevitably hâve 
monopolized à ^part of the business of making and selling cash regis- 
ters. 
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In the second place, it is pointed out that the monopoly charged con- 
sists of drawing to the National Cash Register Company the business 
which would hâve been secured or retained by the other divers con- 
cerns "mentioned in said first count as having carried on business dur- 
ing said three years," when there are no concerns named in the first 
count as having carried on business during three years next preced- 
ing the finding of the indictment. 

it is true there is no such allégation in the first count, and the in- 
dictment is defective in this regard ; but the defect is not necessarily 
fatal, for it is equally true that in the first count it is alleged that 
those divers concerns during 20 years previous to the finding of the 
indictment hâve been engaged in the business of making and selling 
cash registers. If they were, then they must hâve carried on the busi- 
ness during the three years preceding the finding of the indictment. 
Further than this, it may be said that the words "as having carried on 
business during said three years" foUowing the words "mentioned in 
said first count" might be treated as surplusage. However that may 
be, the meaning of the pleader is plain ; hence the manner of pleading 
does no injury to the défendants. In such case the court ought to 
conserve rather than destroy the indictment. 

[9] The same point is raised among the objections to the third 
count, and is hère dealt with in the same way. The chief spécifie at- 
tack on the third count is that it charges only a continuance of the 
resuit of an alleged crime and does not charge any co-operation to 
keep it up, and is, theref ore, bad under the rule stated in United States 
V. Kissel, 218 U. S. 601, 607, 31 Sup. Ct. 124, 125 (54 L. Ed. 1168): 

"Tlie artcument, so fur as the premises are true, does not suffice to prove 
that a conspiracy, althoiigh it exists as soon as the agreemeut is iiiade, iiiiiy 
uot continue beyoud the moment of nialiius it. It is true that the unlawfiil 
agreement satisfies the defluition of tlie crime, hut it does not exhaust it. It 
also is true, of course, that the mère contiuuance of the resuit of a crime does 
not continue the crime. TJnited States v. Irvine, 08 U. S. 450 [25 L. Ed. 193]. 
But when the plot contemplâtes bringing to pass a continuous resuit that 
will not continue without the continuous co-operation of the conspirators to 
keep it up, and there is such continuous co-operation, it is a perversion of 
natural thought and of natural language to call such continuons co-operatiou 
a dnematographic séries of distinct conspiracles, rather than to call It a 
single one. ïake the présent case. A conspiracy to restrain or monopollze 
trade by improperly excluding a competitor from business contemplâtes that 
the conspirators will remain in business and will continue their comhlned 
efforts to drive the competitor out until they succeed. If they do continue 
such efforts in pursuance of the plan the conspiracy continues up to the time 
of aliandonment or success." 

This count charges the défendants with having, before the period 
of three years prior to the date of the finding of the indictment, in the 
manner and by the means described in the first count, engaged in the 
conspiracy therein described, and having monopolized that part of the 
interstate trade in cash registers its said 33 competitors would hâve 
secured or retained, unlawfully, with knowledge, "continued to hold, 
conduct, and carry on said interstate business of said the National 
Cash Register Company, so by said means before saidi period aug- 
niented, and thereby hâve monopolized said interstate trade and com- 
merce in cash registers." The charge, then, is that, having monopo- 
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lized the trade through the conspiracy and the means set forth in the 
first count, the défendants are guilty of monopolizing the trade con- 
tinually for the three years prior to the date of the indictment ; that 
is to say, the conspiracy having ended and the monopoly accomphshed 
three years prior to the date of the indictment, the défendants hâve, 
during the ensuing three years, monopoHzed by continuing to carry 
on the business of the National Cash Register Company augmented by 
the conspiracy and by the means charged in the first count. 

Let us suppose a case in which a concern has built itself up into 
greatness, enormous wealth, and practically sole possession of the 
trade in its particular commodity by means such as described in this 
indictment and by the destruction or absorption of its competitors. 
The peace of désolation reigned in that trade, because its competitors 
were not, and it enjoyed the field alone. Thereupon its evil practices 
were abandoned, because there was no further occasion for them, and 
the three years within which, under the statute of limitations, a crim- 
inal action might be brought against it for its unlawful acts had 
elapsed. Is not such a concern, se built up, still a restraint of trade 
and a monopoly (which is the same thing), and will it not continue to 
be a restraint of trade and a monopoly so long as it exists ? 

The first section of the Anti-Trust Act is aimed at contracts, com- 
binations, and conspiracies in restraint of trade. The second section 
reads : 

"Every person who shall monopoli ze, or attempt to monopolize, or combine 
or conspire with any otlier persou or persons, to monopolize any part of the 
trade or commerce among tlie several States, or with foreign nations, shall be 
deemed guilty of a mi.sdenieanor. * * * " 

Herein are found three distinct offenses, perhaps four: Monopo- 
lizing, attempting to monopolize, and combining or conspiring to mo- 
nopolize. Monopolization and attempting to monopolize are held to 
be distinct offenses. United States v. American Naval Stores Co. (C. 
C.) 186 Fed. 592. And the charge of monopolizing will support a ver- 
dict of attempting to monopolize. 1 U. S. Comp. St. 1901, p. 723. 

A conspiracy to monopolize trade is one thing, and it is very like a 
conspiracy in restraint of trade ; but the monopoly is the resuit of the 
conspiracy. It is the accomplished thing. But the statute makes the 
act of monopolizing also an offense, and the third count charges the 
défendants with that offense during the three years prior tothe date 
of the indictment. In my judgment this is a good count. That there 
can be a continuing monopoly such as described in this count has nol 
been decided in any reported case, but the government's claim finds 
ample support in many expressions in the opinions of judges in a num- 
ber of cases. Standard Oil Case, 221 U. S. 1, 31 Sup. Ct. 502, 55 L 
Ed. 619, 34 L. R. A. (N. S.) 834; Tobacco Trust Case, 221 U. S. 176, 
185, 31 Sup. Ct. 632, 55 L. Ed. 663 ; United States v. American Nava. 
Stores Co, (C. C.) 172 Fed. 455, 458; United States v. Standard Oil 
Co. (C. C.) 173 Fed. 177, 191 ; United States v. Swift & Co. (D. C.) 
186 Fed. 1002, 1013. 

But, it is said, if there was any continuing monopoly it was main- 
tained by the National Cash Register Company and not by the défend- 
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aiits, and, further, that if a monopoly has been established as alleged,. 
it will continue, even though thèse défendants may hâve died or hâve 
sold their stock to others, and, further, that every employé of the 
Company, however innocent, is guilty under the statute so long as he 
is connected with it. 

Whether or not, the company continuing to carry on business, the 
heirs at law or the transférées of thèse défendants, or other employés 
than the défendants, wonld be liable to indictment for monopolizing 
iinder the act, is not necessary to be decided now. We are concerned 
with the alleged acts of thèse défendants. It is distinctly chargedi (page 
10 of the indictment) that they are the persons who "controlled and 
directed the business and affairs of said the National Cash Register 
Company." 

The monopoly the défendants hâve built up is carried on by them 
under the name of the National Cash Register Company, controlled 
by them. That is what the averments in this indictment amount to. 
In the view of the Anti-Trust Act, the name or form, however intri- 
cate or subtly devised or maintained, under which the evils of monop- 
oly are carried on, is altogether immaterial. No device, however skill- 
fully contrived, and no combination by whomsoever formed, is exempt 
from the opération of the law', if such device or combination by its 
opération directly restrains commerce aniong the states. Northern 
Securities Case, 193 U. S. 197, 347, 24 Sup. Ct. 436, 48 h. Ed. 679. 
In the Tobacco Case, 221 U. S. 106, at pages 180, 181, 31 Sup. Ct. 632, 
at page 648 (55 L. Ed. 663), Chief Justice White says : 

" * * * In the Standard 011 Case * * * it was pointed out that the 
geneiie désignation of the first and second sections of the law, when taken to- 
gether, embraced every conceivable act which could possibly come witliin the 
spirit or purpose of the prohibitions of the law, without regard to the garb in 
which such acts were clothed. That is to say, It was held that In view of the 
gênerai language of the statute and the public policy which it manifested, 
there was no possibility of frustrating that policy by resorting to any dls- 
guise or subterfuge of form, slnce resort to reason rendered it impossible to- 
escape by any indirection the prohibitions of the statute." 

[10] Finally, it is said the indictment is bad for duplicity. This 
may be dealt with briefly. The offenses charged grow out of the same 
transactions, are of the same class, and each count charges a separate 
and distinct offense. They may be joined in one indictment. Rev. 
Stat. U. S. § 1024 (U. S. Comp. St. 1901, p. 720); Pointer v. United 
States, 151 U. S. 396, 14 Sup. Ct. 410, 38 L. Ed. 208; Terry v. United 
States, 120 Fed. 483, 56 C, C. A. 633; State v. Bailey, 50 Ohio St. 
636, 36 N. E. 233. , 

It is true that the offense of monopolizing charged in, the third count 
is comraitted every day during the continuance of the tnonopoly, and 
no countmay contain more than one offense; but it is the same mo- 
nopoly, the continuance of which during the three years is cornplained 
of, and in reality there is but one offense, brought about through the 
conspiracy and illégal acts the défendants are charged with prior to 
the three years. But the défendants are not charged with continuing 
a monopolj'. They- are charged with monopolizing by continuing ts 
carry on the business of the National Cash Register Company aug- 
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inented prior to the tliree years by the illégal meaus set foilh ia tlie 
first count. The illégal acts complained of hâve résultée! in only one 
monopoly. A monopoly, when established, is in its very nature a con- 
tinuons offense. It is hère that Justice Holmes' remarks in United 
States V. Kissel, 218 U. S. 601, 607, 31 Sup. Ct. 124, 126 (54 L. Ed. 
1168), are applicable. He says : 

"But when the plot contemphites briuging to pass a continuons resuit that 
wlll net continue without tlie (continuons co-opevatlon of the conspirators to 
keep it up, and there is sueh contlnuous co-operation, it is a perversioii of 
iiatnral thonjrht and of natural languase to eall sach continuous eo-operation 
u eineinatographic séries of distinct conspiracles, ratlier tliau to call it a 
single one." 

It is true he was speaking of conspiracies, but the reasoning which 
proves a continued conspiracy to be only one rather than a séries of 
distinct conspiracies would demonstrate the unity of a continued mo- 
nopoly. 

For ail of thèse reasons the indictment is held to be valid, and an 
order overruling the demurrer may be taken. 



LOUTSVILLE & K. R. CO. v. HUGHES et al. 

(District Court, S. D. Oliio, W. D. October 18, 1912.) 

Xo. G,817. 

1. CoMMEKOE {§ 12*) — Power of States to Reoulate — Scope. 

A State lias exclusive power to regulate commerce wlioUy within Its 
borders, and the Constitution gives exclusive power to Cougrosa to regu- 
late commerce between tlie states, eacli being sovereign with respect to 
the subjects conimitted to ît ; and, while the Constitution and the laws 
made pursuant tliereto are the suprême law of the land. nevertheless a 
State may legislate iu a great variety of ways so as to affect Interstate 
commerce and persons engaged in it without constituting a régulation of 
it within tlie meaning of that instrument. 

[1X1. Note. — For other cases, see Commerce, Cent. Dig. §§ 7, 9; Dec. 
Dig. § 12.*] 

2. Commerce f§ 12*) — State Régulation — Leoisi^ation Affeotixg Inter- 

state Railroads. 

The dominant power of Congress over Interstate commerce does not 
take from tlie states tlie jiower of législation witli respect to the instru- 
ments of sucli commerce so far as tlie législation is within the ordiuary 
jioliee powers of the stnte, and affects Interstate commerce ouly indirectly 
and Incidentally, and such power inay be exercised throngh au adminis- 
trative board. 

[lild. Note. — For other cases, see Commerce, Cent. Dig. |§ T, 9; Dec. 
Dig. § 12.*1 

3. Commerce (§ 12*) — State liKuui.ATioN — Scope of Power — Interstate 

COMiœRCE. 

A State aet, liowever, which necessarily by its requirements briugs 
about a conflict with the requirements of an act of Congress on the same 
subjeet passed in the exercise of its exclusive power over Interstate com- 
merce, produces that direct interférence with such commerce which is not 
pérhiissible. 

Iljd. Note. — For other cases, see Commerce, Cent. Dig. §§ 7, 9; Dec. 
Dig. § 12.*] 

'For other cases see same topic & § ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. CoMMEBCE (§ 8*) — Interstate Commerce— Siate Régulation— Rfpect oit 

Fedekal Législation. 

ïhe passage by Coiigress of an act regulating iiiterstate commerce lAat 
Feb. 17, ]911, c. loa, 36 Stat. 913 [U. S. Comp. St. Siipp. 1911, p. 1333J), 
thus showinj; its intention to exercise its constitutional power over tbe 
particular siibject-niatter of tlie act, from tbe date of sucli past^age ex- 
eliides the power of tbe states to legislate with respect to the sume sub- 
ject-matter and supersedes any state law tbeii in force relating thereto, 
and this, altliough tbe fédéral act is not to take eft'ect until a subseaueut 
date. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 5; Dec. |>ig. 
§ 8.*] 

5. Commerce (§ 8*) — Interstate Commerce — KE(irLATio.\ of Locomotive 

EOILEBS LAVV GOVElîNING. 

Act Ohio May 20, 1910 (101 Ohio Laws, p. 328), and the régulations 
adopted tbereunder and Act Cong. Feb. 11, 1911, c. 103, 36 Stat. 913 (U. S. 
Comp. St. Supp. 1911, p. 1333), and tbe régulations adopted thereuuder 
contaln very simllar provisions and requireuients for the inspection and 
equipment of locomotive boilers, except tbat tbe state law requires cer- 
tain tbings to be done in addition to those retiuired by the fédéral law, 
and tbat Its requlrements as to equipment sball be complète prior to 
January 1, 1912, and tbat a spécification card for each boller sball be 
made and filed by the same date, vvliile the fédéral act requires the work 
of equipment to be conipleted prior to July 1, 1911, and the spécification 
cards to be filed by July 1, 1913. ïlie préparation of such eards in cases 
wliere no drawings of the boller are available requires it to be largely 
dismeniljered, and, except wben gênerai repairs are being made, invohes 
an expansé of several hundred dollars, and tbe keeping of the engine out 
of service for a considérable time. liich of sald acts embodies wliat )3 
intended as a complète and eoinprehensive schenie for rendering the boil- 
ers sate In use. One applles by its terms to ail locomotives used ou rail- 
roads in the state and the other to ail used in Interstate commerce. IJild 
that, whlle the state law vvas valid and enforceable prior to the enact- 
ment of the fédérai law, it was superseded by tbe latter as api)lied to a 
railroad comjiany wbo.se englues only entered tbe state from Kentncky 
to a terminal in Cincinnati and ^>'hen being used in Interstate commerce, 
and that such company was governed by tbe fédéral law from the time 
of its enaetnient as to the tbings reqnired and the time of their coniple- 
tlon. 

fKd. Note. — B'or other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
§ 8.*] 

In Eqnity. Suit by the Louisville & Nashville Railroad Company 
against Oliver H. Hughes, Oliver P. Gothlin, and John C. Sullivan, 
as members of the Public Service Commission of Ohio. On motion 
for interlocutory injunction. Granted. 

The case involves an act of tbe Législature of Ohio entitled "An act to 
promote tbe safety of employés and travelers upon rallroads by eompelllng 
railroad companies to equi]) thelr locomotives with suitable boilers and ap- 
purtenauces thereto," passed May 10, 1910, approved May 20, 1910 (101 Oblo 
Laws, p. 328), and régulations adopted by the Eailroad Commission of Ohio 
in pursuance of Its provisions August 11, 1910, and an act of Congress en- 
titled "An act to promote tbe safety of employés and travelers upon rallroads 
by eompelllng common carriers engaged in interstate commerce to equip their 
locomotives with safe and suitable boilers and appurtenances thereto," ap- 
proved February 17, 1911 (1911 Supp. U. S. Comp. Stat. of 1901, p. 1333 ; 36 
U. S. Stat. part 1, p. 913), and régulations adopted by the Interstate Com- 
merce Conniiission in pursuance of its provisions June 2, 1911. 

It wlll be suffieient to set out the substance of thèse laws. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The Ohlo act : 

The operators of steam rallroads wholly or in part withln tho sc^te are 
required to make a tliorough inspection of the boilers and appurt nances of 
thelr locomotives. Requirements are niade affeeting the matériel for cou- 
structiou, openings for water and steam, dimensions of pipes, sufficiency of 
spaces between and around fines, boilers, fiirnaces, safety valves, fusible 
plugs, low-vcater indicators, feed water apparatus, gauge cocks, sïeam gauges, 
meaus of removing mud and sédiment from the boiler, and ail ( ther uiachiu- 
ery, to the end that ail of thèse in construction, shape, condition, arrange- 
ment, and material may be safely eniployed wlthout péril to life or limb. The 
duties of the inspector are set f orth, and the times within whicl , and the per- 
sons by whom inspections are to be made. l'ower is given tlie State Rall- 
road Commission to formulate rules and régulations for the Inspection and 
testing of boilers and other appurténances, and other duties are prescribed 
iucluding the appointment of a compétent person as inspector Nho shall hâve 
charge of the inspection and perform such other duties as the Commission 
shall direct. If the inspector approves of the boiler and ai purtenances, he 
shall, after taking certain steps, subscribe a certlficate, onc copy of which 
shall be flled wltli the ottlcer or employé of the railroad hai^ing immédiate 
charge of the opération of the boiler, who shall place the certlficate "in a 
consplcuous place In the cab connected wlth the locomotive boiler Inspected, 
and there kept framed under glass." A penalty for each offense of omission 
or neglect in conipliance wlth the provisions of the law and a further penalty 
of $100 for each day of such omission or neglect are prescribed. The duty is 
imposed on the State Eailroad Commission to enforce the provisions of the 
act, and September 1, 1910, was the day fixed on and after which the act 
should take effect. 

The Public Service Commission of Ohio is the suceessor of the State Rail- 
road Commission, and Is Invested wlth its i)redecessor's i)owers (102 Ohio 
Laws, p. 549, § 2), and section 302 of section 1 provides that the provisions 
of the act "shall not apply to the régulation of connuerce wlth foreign na- 
tions, and among the several states, and wlth the Indian trlbes." August 11, 
1910. the Railroad Conunission ado|)ted elaliorate régulations for "inspectiug, 
testing and washlng locomotive boilers." It is not necessary to set forth the 
elaborate détails of thèse coniprehensive régulations except in the instances 
speciflcally hereln noted by quotations. 

"(e) Telltale holes. Ail stay bolts shorter than eight inches applied after 
September 1, 1010, except flexible bolts, shall hâve telltale holes s/j^ inch in 
diameter by 1% inches or more, lu the outer end. Thèse holes must be kept 
opeu at ail times, and must not In any case be plugged. AU stay bolts shorter 
than eight inches, except fiexlble bolts, shall be drilled when the locomotive 
is In the shop for heavy repairs or at other suitable opportunlty, and this 
work must be completed prlor to .Tanuary 1, 1912." 

"Note. — Applications from companies desiring to omit the use of telltale 
holes will be considered when it can be shown to the satisfaction of the 
Commission that unusual care is used In stay boit testing both as to the 
frequency of the tests and the sélection of inspectors." 

"(a) Spécification Card. A spécification card, Forra No. 17, eontainlng the 
results of the calculatlons made lu determining the worklng pressure and 
other necessary data shall be flled lu the ofliee of the Railroad Commission 
of Ohio for each locomotive boiler. A copy shall also be flled in the office of 
the chief mechanical oflicer having charge of the locomotive. Every spécifica- 
tion card shall be verifled by the oath of the englneer making the calcula- 
lions, and sliall he îipproved by the c-biof mechanical oflicer. Thèse spécifica- 
tion cards shall be filed as promptly as thorough examination and accurate 
calculatlon will permit. Where accurate drawings of boilers are avallable, the 
data for spécification card, l'orm No. 17, may lie taken from the drawings, 
and such spécification cards must be completed and forwarded prior to 
March 1, 1911. Where accurate drawings are not avallable, the required data 
must be obtâined at the flrst opportunlty when gênerai repairs are made, or 
when fines are removed. Spécification cards must be forwarded within one 
month after examination has been made, and ail examinations must be com- 
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pleted and spécification cards filed prier to Jamiary 1, 1012, flues belng re- 
moved, if necessary to enable tlie exainination to be made before this date." 

The act of Oongress : 

From and after July 1, 1911, it is uulawful for any common carrier, its 
olficers or agents, subjeot to tlie act, to use any locomotive engine propelled 
by steam power in moving interstate or foreign trafflc, nnless tlie boiler of 
the locomotive and appurtenances are In proper condition and safe to operate 
in interstate commerce, without nnnecessary i)erll to life or limb; and ail 
boilers must be inspected in accordance with the provisions of the act, and 
be able to withstand such tests as may be prescritied in the rules and regn- 
lations to be promulgated by the Interstate Commerce Commission. Provi- 
sion is made for the appointment of a chief inspector and assistants who 
shall be seleoted with référence to their practical knovvledge and ability to 
carry ont the provisions of the act, and who shall hâve superintendence of 
other Inspectors with power to direct them in their duties, to the end that 
the act and the régulations are observed by the common carriers of interstate 
commerce. The territory of the TJnited States is l>y the act divided into 50 
locomotive boiler inspection districts, looking to effective service and uniform- 
ity of the work reijuired of each inspector, one inspector being appointed to 
eaeh district, and the inspectors shall be exannned touching their qualifica- 
tions. lOach cari'ier is ref)nired ti> file its rules and instructions for the in- 
spection of locomoti\-e boilers with the chief inspector within three months 
after the approval of tlie net, and such rules, after hearlng and approval by 
the Interstate Comniprce ('oinmission, shall become obligatory upon the car- 
rier. Upon failure of the carrier to so file its rules and instructions, the 
chief inspector shall prépare rules and instructions for the inspection of the 
boilers. which. when approved l>y the Commission, shall be obligatory. 
Changes may be made by the carrier to taUe effect wlien they hâve been ap- 
proved by the Commission. Duties detailed in cliaracter are imposed on each 
inspector, and duties are imposed upon the carriers witli respect thereto. 
reports are provided for, and provision is made for puttlng locomotives with 
détective boilers ont of conmiisslon. The chief inspector must make an an- 
nual reijort to the Commission. In case of accident resulting from failure 
from any cause of a boiler (U- its appurtenances, causing injury or death, the 
cai-rier must report in writing to the chief inspector who, or one of bis assist- 
ants, shall jnvestigate. l'arts of the disabled locomotives shall be preserved 
and reports made of the cause of the accident. The Commission may give 
pulilicity to this j'eport, together with such recommendations as it deems 
])roper. Failure of compliance with the act or régulations made under its 
provisions sub.iect the carrier to a penalty of ?100 for each violation of the 
law to lie recovered in a suit liy the district attorney in the district court 
having jurisdiction. Approved February 17, 1911. 

June 2, imi. elaborate régulations were adopted by the Interstate Com- 
merce Commission for the "insp<>ction and testing of locomotive boilers and 
their appurtenances." It is recited that at tlie expiration of the three montlis 
after the approval of the act many conmion carriers had failed to file their- 
rules and instructions for inspections as provided by the act, and thereupon 
the chief inspector proceeded to prépare for submission to the Commission 
for its approval rules and instructions for the carriers having so failed; and 
upon notice there was a hearlng before the Commission May 29, 1911, on' 
the rules and instructions so prepared, that such carriers as had flled their 
rules and instructions within the three months asked at the hearing that 
such rules and Instructions uot fulfllling the requirements of the proposed' 
rules and instructions prepared by the chief inspector be modifled to con- 
form thereto, and that in the respects in which their rules and instructions 
as jn-escribed a higher standard than that fixed by the chief inspector mlght 
be withdrawn, and such carriers "joined in a request that such rules and 
régulations as had been prepared by the chief inspector and approved by 
the Interstate Commerce Cjommission be established with untformity for them 
and al) other carriers subject to the act." Upon submission to the Commis- 
sion of the rules and instructions prepared by the chief inspecter, it was 
ordered that they be and they were thereby approved and made obligatory 
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from and after July 1, 1911, "provided, that notUlng berein pontained shall 
be construed as prohiblting any carrier from enforcing additlonal rules and 
instructions not Inconsistent with the foregoing, tending to a greater degree 
of précaution against accidents." 

Xo detailed référence to tliese comprehensive régulations is necessary other 
tlian by the quotations l)elow. 

"(26) Telltale tioles. Ail stay bolts shorter than 8 inches applied after 
July 1, 1911, except flexible bolts, shall hâve telltale holes three-sixteenths 
Inch in diameter and not less than 1^,4 inches deep In the outer end. Thèse 
holes must be kept open at ail times. 

"(27) AU stay bolts shorter than 8 inches, except flexible bolts and rigld 
bolts whlch are behlnd frames and braces, shall be drilled when the loco- 
motive is in the shop for heavy repairs and this work must be completed prier 
to July 1, 1914." 

"(52) A monthly inspection report or quarterly inspection eard properly 
fiUed out shall be placed uuder glass in a conspicuous place in the cab of 
the locomotive before the boller inspected Is put into service." 

"(54) Spécification Card. A spécification card, size 8 by lOi^ inches, Form 
No. 4, coutaining the results of the calculations made in determinlng the 
working pressurei and other necessary data shall be flled in the office of the 
chlef inspector of locomotive boilers, for each locomotive boller. A copy 
shall be flled in the office of the chief mechanical officer having charge of the 
locomotive. Every spécification card shall be verlfied by the oath of the 
englneer making the calculations, and sliall be approved by the chief mechan- 
ical officer. Thèse spécification cards shall be flled as promptly as thorough 
examination and accurate calculatioii will permit. WQiere accurate dramugs 
of boilers are available, the data for s])ecificatlon card, Form No. 4, may be 
taken from the drawinfrs, and sueh spécification cards must be completed and 
forwarded prior to July 1, 1912. Wliere accurate drawlngs are not avail- 
able, the required dat^ must be obtained at the flrst opportunlty when gên- 
erai repairs are made, or when flues are reraoved. Spécification cards must 
be forwarded within one )nonth after examination has been made, and ail 
examinations must be completed and spécification cards filed prier to July 
1, 191il, flues being removed if necessary to enable the examination to be 
made before this date." 

It is not necessary to set forth the many respects in whlch the respective 
régulations are substantially the same, nor to refer to ail of the difCerences 
between them. For the purposes of this case, It will be suffleient to con- 
slder in détail only those différences to which particuiar attention Is called In 
the opinion. 

The complainant, a corporation of Kentucky, is a common carrier whose 
raiiroad extends through 13 différent states, a part of it being in the state 
of Ohio. Of its locomotives 75 are operated at différent times in the trans- 
portatlon of persons and property from Cincinnati, Ohlo, to points in Ken- 
tucky. and States south thereof, and from Kentucky and sueh states to CUii- 
cinnati. It Is not otherv^ase engaged in the business of a common carrier, 
nor does it otherwise operate any raiiroad in Ohlo, nor otherwlse run any 
locomotive in that state, and ail of its locomotives operated in Ohio are 
operated and used exclusively as instrumentallties of interstate commerce. 

The complainant did not file any rules and instructions for inspection of 
their locomotives within the three months limited by the act of Congress, 
which action was in pursuanee of a gênerai désire of the common carriers 
•engaged in interstate commerce for the establisliment of uniform régulations. 
The complainant on September 30, 1910, October 12, 1910, and November 18, 
1911, made application to the Raiiroad Commission of Ohlo for exemption 
from the régulation requiring the use of telltale holes, having shown that 
unusual care was used by it in stay boit testlng, and on November 22, 1911. 
Its application was denled by the Public Service Commission on the ground 
that the Commission was then opjiosed to the granting of exemption from 
the use of telltale holes In stay bolts of locomotives in any case. Tiie telltale 
holes referred to are holes drilled lengtUwise in stay bolts less than 8 inches 
in length after the stay bolts hâve been placed in their final position In the 
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!)<)ilers aiid i-iveted. Tlieir pui'pose Is to affortl an opportunlty to observe the 
existence of any crack or break In the stay bolts, liecause, if the stay bolts 
should break or crack, water froiu tlie boiler would ooze ont through tlie 
telltale holes. The stay bolts when in iX)sition and riveted beconia a portion 
of tbe boiler structure, and are subjected e<iually with ail otlier portions of 
the boiler to the pressure of steani generated within. Their imniber is very 
larse and their drilling requircs much time, expense, and labor ; the loco- 
motive necessarily being out of conimisslon when so operatcti npon. 

Wl)en accurate drawings of the boiler of a locomotive are not availalile. 
the examlnation required and which is necessary to be made for the filllng 
out and flling of the spécification card "cousists in a dismeuib(>rnig of the 
principal parts of the locomotive bollers; that there are withiu each loco- 
motive boiler, extending from the front flue sheet to the back end fiue sheet, 
a large nuraber of tubes kuown mechanically as flues ; that the numlicr of 
thèse flues varies with the size and type of the boiler, and tbat such numlier 
varies from soniething over two hundi'ed to something over four hiuidred in 
each boiler; that the said flues are so distributed throughout the inlorittr 
of th(^ Ijoiler as to make it impossible for an engineer or worluuan to enter 
the boiler to make the measurements necessary for calculating the varions 
matters required to be reported in the spécification cards referred to in i<ai(l 
régulation ; tbat the said flues are attached to the flue slieets by being forced 
Into holes made in the flue sheets for that purpose, aud that, when in posi- 
tion and when the boiler is in use, the said flues serve the purpose of carryitij; 
Ilot air, smoke, aud cindsrs from the flre box through the boiler to the snioke 
chamber at the forward end of the boiler, and so furnishing the beat neces- 
sary to couvert the water in the boiler into steam ; that the dismembei-ing 
of the boiîer necessary for an examination by an engineer or workman for 
tiie purpose of ascertainiug the data upon whieh the eaiculations are required 
to be made for said spécification cards, consists in driving said flues out of 
the flue sheets in which they are flrmly held; that, when the flues ar<.î so 
driven out and removed, the examiner is enabled to enter the boiler by open- 
ing the throttle box at the top of the boiler, and so make his measurements 
required as aforesaid ; that, w-hen the flues are driven out of the flue shcetfc. 
the ends of the flues are so injured that it is necessary that they be eut o!ï 
and nevv ones welded upon the old flues before they eau be replaced in the 
boiler ; that the taking a locomotive out of service and so dismembering it; 
and maklug such examination and then reassembling tlie parts removed 
involves an expense * * * jn the case of each locomotive of approxi- 
mately four hundred ($400.00) dollars ; that the making of sueli spécification 
cards for each locomotive liy an examination of the boiler when it is so dis- 
membei'ed or strii>ped, involves an expenditure * * * in each case of ten 
i$XO) dollars; that the making up of speciflcaticm cards from accurate draw- 
ings, avai labié for that purjiose, involves in each case an expenditure • * » 
of three (,$;{) dollars." 

The eaiculations retiuired to be made are the same eaiculations, the saine 
examiuations, and iiivohe the same work in order to comply with the régu- 
lations adopted under each law, and incouslstencies in conipliance with the 
terms of each of the régulations referred to with référence to spécification 
cards relate chiefly to tlie time at which the car<ls sliall be completed. 

It is alleged by the eouiplainant that the défendants claiin the right to 
enforce ail of the régulations as adopted by the Publie Service Commission of 
Ohio, and especially the claim to enforce section 5 (e), reiating to telltale 
holes, and section 12 (a), reiating to spécification cards, a]id the right to 
enforce the peiialties provided by the aet of the General Assenibly of Ohio 
against the complainant for its noncompliance with the régulations adopted 
by the Public Service Connnission of Ohio, and particularly with référence 
to telltale holes and spécification cards; and that the défendants threaten 
to subject complainaufs locomotives to the personal examination of the 
inspectors of the défendants and thereby to interfère with complaînant's loco- 
motives in their u.se aud service as instrunientalities employcd in interstate 
commerce aud suly'ect to the régulations approved by the Interstate Com- 
merce Commission. 
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The complainant coinplied with the régulations adopted pursuant to tlie 
Ohio act up to the tlme of the approval by the Interstate Commerce Commis- 
sion of the régulations adopted by it, and bas complied with the latter siuce 
their adoption. 

The complainant claims that the Ohio act and the régulations under its 
provisions are, as against It, coiitrary to article 1, § 8, of the Constitution, 
partieularly section 8, which gives Congress the power to regulate commerce 
among the several states — and are in contravention of the laws of the United 
States enacted in pursuauce tliereof; that the act of Congress and régula- 
tions thereunder supersede ail state législation and régulations upon the same 
subject-matter ; and on the ground that it will, unless the défendants are 
restrained, be subjected to a multiplicity of actions for penaltles and sutïer 
irréparable injury in defending them and to repeated and irréparable injury 
in the attempted interférence by the défendants with the opération by the 
complainant in the state of Ohio of its locomotives, prays that the défend- 
ants may be enjoined, etc. 

The statements of fact in the bill are verified by the aftidavit of Brent 
Arnold, G. F. A. and superinteudent of terminais of complainant, and are 
not, in substance, denied by tlie défendants, except as to conclusions of fact 
drawn by the complainant ; ail conclusions of law, of course, being denied. 

The défendants show by tlie afiidavit of John J. Fox, their chief inspecter 
of locomotive boilers, that the rules and régulations of the state of Ohio and 
of the Interstate Commerce Commission "are substantially the same"; that 
the différences existing between the two are in matters of détail, and that 
thèse différences do not interfère or conflict ; that tlie rules and régulations 
of the two sovereignties are not inconsistent, couflieting, or répugnant to each 
other ; that the rcquirements of the IJailroad Cojnmlssion of Ohio and of 
the Interstate Conuuerce Commission are the minimum requireuients of 
safety, "and that tlie maintenance of a higlier degrec' or standard of safety 
than is provided by either of said rules and régulations would be a compliance 
with both of said rules and régulations; that in every case wliere one or the 
other of such rules and régulations re<pnre a higher degree or standard of 
safety than the other provides a compliance with tlie higher standard re- 
quired by one will be a compliance with the lower degree or standard of 
safety required by the otber," and that both can be complied with without 
involving any great incouvenience or burdensome expenditure of money ; that 
the greater part of any additional expense reQuired will be on account of 
flling two reports instead of one; that compliance with both régulations will 
not lead to confusion, and will add to the efficiency and safety of the loco- 
motives involved. 

Under the authority of the act of Congress approved .Tune 18, 1910 {?,(> 
Stat. p. 557, c. .'509, § 17), application uas made by the complainant to one of 
the .iudges in the Southern District of Ohio for a temporary restraining order 
against the défendants pending the hearing and détermination of the applica- 
tion for an interlocutory Injunction. l'ursuant to the requirements of the act, 
the district judge immediately called to his assistance two other judges, and, 
pending the hearing, a temporary order was issued as prayed for. 

Kinkead & Rogers, of Cincinnati, Ohio, and Henry L,. Stone, of 
Louisville, Ky., for complainant. 

Timothy S. Hogan, Atty. Gen., and John A. Deasy, Asst. Atty. Gen., 
for défendants. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

HOELISTER, District Judge (after stating the facts as ahove). It 
is the urgent contention of the défendants that the act of the Gen- 
eral Assembiy of Ohio and the régulations adopted by the Raiiroad 
Commission of that state, and the act of Congress and the régulations 
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adopted by the Interstate Commerce Commission, présent no real 
points of conflict with each other, that the Ohio régulations aiïect in- 
trastate commerce directly and interstate commerce only indirectly, 
and the fédéral régulations affect interstate commerce directly and in- 
trastate commerce only indirectly, and therefore the state, having the 
right to legislate with respect to intrastate commerce, over which Con- 
gress lias no power, and Congress having the right to legislate with 
respect to interstate commerce, over which the state has no power, 
the two acts and régulations may proceed together and hâve concur- 
rent opération, each being an exemplification of the power of an inde- 
pendent sovereignty concerning a subject-matter over which it may 
lawfully exercise a complète jurisdiction without direct interférence 
with the other. 

If défendants' premises were true, their conclusion might présent 
a question for judicial inquiry, but the soundness of their logic need 
not be debated ; for, whether their conclusion has any sanction in the 
law or not (of which no opinion is hère expressed), it is founded upon 
a misapprehension of the opération of thèse laws and régulations upon 
the complainant who employs locomotives as instrumentalities of in- 
terstate commerce, and of complainant's right under the Constitution 
of the United States. Whether or not the fact that thèse locomotives 
are engaged solely in such commerce and not directly subject to the 
authority of the state under any circumstances would make a différ- 
ent case from one in which the locomotives were instrumentalities of 
both intrastate and interstate commerce need not be considered (if, 
indeed, there would be any différence), because the case, as made, has 
to do only with locomotives engaged in interstate commerce, a subject 
over which the state has no direct control. 

While the purposes of the acts are identical and in most respects 
the régulations are alike, being in many instances even verbally the 
same, yet there are différences between them. The resemblances are 
many and in this discussion are important, in that they, with the dif- 
férences, show the comprehensive nature of the législation, and the 
elaborate détail of the régulations to effect the purposes of the acts, 
thereby disclosing the extent of régulation to which the respective 
sovereignties intended to go in order to provide for the safety of per- 
sons subject to injury from defective locomotive boilers. The re- 
semblances are to be borne in mind, but this case emphasizes the dif- 
férences ; for it is upon thèse that complainant founds its claims of a 
conflict between the régulations of such character that the fédéral rég- 
ulations do and must, under the interprétation by the Suprême Court 
of the commerce clause of the Constitution, necessarily supersede and 
displace the state régulations, so far as complainant's particular loco- 
motives are concerned. 

The complainant does not raise, and it is not thought necessary to 
discuss, a question suggested by the subject-matter— whether or not 
it is national in character and admits only of one uniform System or 
plan of régulation, hence a matter with which Congress alone can 
deal in the exercise of the exclusive jurisdiction in such cases con- 
hded to it by the Constitution (Mobile Comity v. Kimball, 102 U. 



LOUISVILLE & N. E. CO. V. HUGHES 735 

S. 691, 697, 26 h. Ed. 238; Wabash. etc., R. Co. v. Illinois, 118 U. 
S. 557, 574, 7 Sup. Ct. 4, 30 h. Ed. 244; Robbins v. Shelby Taxing 
District, 120 U. S. 489, 492, 493, 7 Sup. Ct. 592, 30 L. Ed. 694; 
Northern Securities Case, 193 U. S. 197, 371, 24 Sup. Ct. 436, 48 
E. Ed. 679, as illustrations); for an affirmative ansvver to the ques- 
tion would not be of benefit to the défendants, and a négative conclu- 
sion would still leave the question of the conflict of thèse régulations 
open for décision. It is therefore, for the purposes of this case, as- 
sumed that the doctrine referred to in the illustrative cases does not 
apply to the subject-matter of this. 

The pow^er of the state of Ohio, in the absence of congressional 
action, to provide in the manner it has for the inspection of ail loco- 
motive boilers within the state, even though a burden may be thereby 
incidentally imposed on the ovvners of locomotives engaged solely in 
interstate commerce, is conceded by the complainant, which, until the 
fédéral régulations vi^ere adopted, complied with ail of the state re- 
quirements, the effectiveness of the opération of which upon it as a 
carrier of interstate commerce it did not up to that time challenge, and 
does not now deny ; but ever af ter congressional action and the adop- 
tion of the fédéral régulations it has asserted, and in this suit asserts, 
the invalidity as to it of the state requirements, clainiing that its du- 
ties with respect to boiler inspection are prescribed by the Interstate 
Commerce Commission to whose régulations alone it is amenable, 
when they are in conflict with the state régulations or cover the same 
ground as the state législation. Considering the case, therefore, only 
as cne of the many involving both state and congressional législation 
on the same subject, it is necessary to inquire into the relative pow- 
ers of the states and of Congress under the Constitution, so far as 
they hâve been defined by the Suprême Court. 

The principles involved in complainant's concession are so related 
to others necessarily to be discussed that some référence to them also 
is required. 

[ 1 ] A state has exclusive power to regulate commerce wholly with- 
in its own borders (Gibbons v. Ogden, 9 Wheat. 1, *195, 6 L. Ed. 
23; Sands v. Manistee River Imp. Co., 123 U. S. 288, 295, 8 Sup. 
Ct. 113, 31 L. Ed. 149; Allen v. Pullman Co., 191 U. S. 171, 180, 
181, 24 Sup. Ct. 39, 48 E. Ed. 134; Railway v. Larabee Mills, 211 U. S. 
612, 620, 29 Sup. Ct. 214, 53 E. Ed. 352) and the Constitution gives 
exclusive power to Congress to regulate commerce between the states 
(article 1, § 8), each being sovereign with respect to the objects com- 
mitted to it (Chief Justice Marshall in McCulloch v. Maryland, 4 
Wheat. *316, *410, 4 h. Ed. 579). While the Constitution and the 
laws made pursuant thereto are the suprême law of the land (Const. 
art. 6), nevertheless a state may legislate in a great variety of ways 
so as to afïect interstate commerce and persons engaged in it without 
constituting a régulation of it within the meaning of that instrument. 
Sherlock v. Alling, 93 U. S. 99, 103, 23 L. Ed. 819. 

[2] Cars, engines, and railroads are the instrumentant ies by which 
transportation is efïected between the states, .and are, while so en- 
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gaged, witliin the power of Congress alone to regulate. Gloucester 
Ferry Co. v. Pennsylvania, 114 U. S. 196, 204, 5 Sup. Ct. 826, 29 
L. Ed. 158; Second Employers' Liability Cases, 223 U. S. 1, 46, 
47, 32 Sup. Ct. 169, 56 L. Ed. 327. The Ohio act and régulations in 
their opération necessarily impose a burden upon ail common carriers 
using locomotives vvithin the state; but the right of the states in the 
exercise of their police power to enact laws for the safety of their 
citizens bas never been denied. because, as said by Justice Harlan in 
]\lissouri, K. & T. Ry. Co. v. Haber, 169 U. S. 613, 628, 18 Sup. 
Ct. 488, 42 L. Ed 878 : 

"They hâve iiever snrrciKlei-cd tlie power to protect the public heaUli, tbe 
public miiiiils, aud the pubiii.' Siit'ety. * » *" 

In cases numerous and of great variety of subject-matter the Su- 
prême Court bave reafiirraed this principie. The substance of it, as 
applied to raiiroads, is stated bv Justice Brovvn in Louisville & Nash- 
viile R. R. Co. V. Kentucky, 161 U. S. 677, at page 702, 16 Sup. Ct. 
714, at page 724 (40 L. Ed. 849) : 

"It bas uever been suiiiios-ed that tiie douunant power of Congress over 
Interstate commerce tooîi l'rom tlie States the power of législation with respect 
to the histi'unieuts of sucb commerce, so far as the législation was withiu 
its ordinary police poA\'ers. îsearly ail the raiiways iu the country hâve been 
constnicled undev state autlunùty, and it canuot be supposed that thoy intend- 
ed to uliandou their power over them as soou as tliey were flnished. ïhe 
power to coustruct them involves necessarily the power to impose such régu- 
lations ui)on tlieir opération as a Sound regard for the interests of the public 
nijiy seem to rende]' désirable. In the division of authority with resLiect to 
iuterstate raiiways Congress reserves to itself the superior right to coutrol 
tlieir commerce and forbid interférence therewith ; wliile to the States re- 
maius the iiower to create and to regulate the instruments of sucli commerce, 
so far as neeessary to the conser%'ation of the public interests." 

Pertinent illustrations, and there are many others, are found in 
Smith V. Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 L. Ed. 508, in 
which a law of Alabama requiring railroad engineers to be examined 
touching their qualifications and to obtain a license was held validl, al- 
though the plaintifï in error ran an engine between Mobile, Ala., and 
Corinth, Miss. ; Railway v. Alabama, 128 U. S. 96, 9 Sup. Ct. 28, 
32 L. Ed. 352, in which a law of Alabama requiring of locomotive 
engineers the ability to distinguish between colors and to be examined 
relative thereto was held to be no interférence with commerce be- 
tween the States, although the engineers might be engaged in that 
service; N. Y., N. H. & H. R. R. Co. v. New York, 165 U. S. 628, 
17 Sup. Ct. 418, 41 L. Ed. 853, in which a statute of New York reg- 
ulating the heating of steam passenger cars was sustained, although 
the particular train involved in the litigation was engaged in Inter- 
state commerce; Railway Co. v. Arkansas, 219 U. S. 453, 31 Sup. 
Ct. 275, 55 L- Ed. 290, in which a statute of Arkansas regulating the 
number of meri constituting a train crew operating trains fiassing 
within the state was held valid and applicable to trains carrying com- 
merce between the states, and Hennington v. Georgia, 163 U. S. 299, 
317, 318, 16 Sup. Ct. 1086, iœ3 (41 L. Ed. 166), in which a law of 
Georgia, forbidding the running of freight trains on Sunday, neces- 
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sarily affected interstate commerce, but was sustained. In giving the 
reasons for that conclusion Justice Harlan, after discussing numerous 
cases, said : 

"Local lavvs of the character mentioned hâve thelr source In the powers 
which the States réservée! and never surrendered to Congress, of providlngr 
for the public health, the public morals and the public safety, and are net, 
within the meaning of the Constitution, and considered in their own nature, 
régulations of interstate commercj simply because. for a limited time or to a 
liniited extent, they cover the fleid occupied by those engaged in such com- 
merce, ïhe statute of Georgia is not dlrected against interstate commerce. 
* * * Such a law. although in a limited degree affectlng interstate com- 
merce, is not for that reason a needless intrusion upon the domain of fédéral 
jurisdiction, nor strictly a régulation of interstate commerce, but, considered 
iu its ov7n nature, is an ordinary police régulation designed to secure the well- 
beiug and to promote the gênerai w^elfare of the people witliin the State by 
vi'hich it was established, and, therefore, not invalid by force alone of the Con- 
stitution of the United States." 

Many of the cases are collated by Justice Brewer in Missouri Pacific 
Ry. Co. V. Larabee Mills, 211 U. S. 612, 622, 623, 29 Sup. Ct. 214, 
53 h. Ed. 352. 

The décisions, the principle being expressed in various ways, show 
that vvhen a state law enacted in the exercise of its police power af- 
fects interstate commerce only indirectly and incidentally, is passed 
in good faith and is not directed against interstate commerce, is an 
aid to commerce, does not go beyond the necessities of the case, and 
does not constitute an arbitrary or unreasonable interférence with 
commerce between the states, is appropriate to and bas a real sub- 
stantial relation to an object as to which the state is compétent to 
legislate, and does not conflict with the expressed or presumed will of 
Congress on the subject, it is invariably sustained. Sherlock v. Alling, 
93 U. S. 99, 102, 23 L. Ed. 819; Smith v. Alabama, 124 U. S. 465, 
482, 8 Sup. Ct. 564, 31 L. Ed. 508; Nashville, etc., R. R. Co. v. 
Alabama, 128 U. S. 96, 101, 9 Sup. Ct. 28, 32 L. Ed. 352; Western 
Union Tel. Co. v. James, 162 U. S. 650, 656, 16 Sup. Ct. 934, 40 
L. Ed. 1105; Illinois Central R. R. Co. v. Illinois, 163 U. S. 142, 154, 
16 Sup. Ct. 1096, 41 L. Ed. 107; Hennington v. Georgia, 163 U. 
S. 299, 303, 304, 317, 16 Sup. Ct. 1086, 41 L. Ed. 166; N. Y., N. 
H. & H. R. R. Co. V. New York, 165 U. S. 628, 631, 632, 17 Sup. 
Ct. 418, 41 L. Ed. 853 ; Railway v. Solan, 169 U. S. 133, 137, 138, 
18 Sup. Ct. 289, 42 L. Ed. 688; M., K. & T. R. R. Co. v. Haber, 
169 U. S. 613, 626, 627, 18 Sup. Ct. 488, 42 L. Ed. 878; Lake Shore, 
etc., Ry. Co. v. Ohio, 173 U. S. 285, 296, 297, 19 Sup. Ct. 465, 43 
L. Ed. 702 ; Lake Shore, etc., Ry. Co. v. Smith, 173 U. S. 684, 688. 
689, 19 Sup. Ct. 565, 43 L. Ed. 858; Cleveland, etc., Ry. Co. v. 
Illinois, 177 U. S. 514, 516, 517, 20 Sup. Ct. 722, 44 L. Ed. 868; Mis- 
souri & Pacific Ry. Co. v. Larabee Mills, 211 U. S. 612, 29 Sup. Ct. 
214, 53 L. Ed. 352; Chicago, etc., Ry. Co. v. Arkansas, 219 U. S. 
453, 465, 466, 31 Sup. Ct. 275, 55 L. Ed. 290; Southern Ry. Co v. 
Raid, 222 U. S. 424, 435, 436, 32 Sup. Ct. 140, 56 L. Ed. 257; Sec- 
ond Employer's Liability Cases, 223 U. S. 1, 48, 49, 32 Sup. Ct. 169. 
56 L. Ed. 327; Savage v. Jones, Indiana State Chemist, 225 U. S! 
201 B\— 47 
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501, 32 Sup. Ct. 715, 56 h. Ed. 1182; Standard Stock Food Co. v. 
Wright, as State Food and Dairy Commissioner of lowa, 225 U. S. 
540, 32 Sup, Ct. 784, 56 L. Ed. 1197. 

The Ohio law and régulations meet ail of thèse requirements. As 
an inspection law also it was within the state's power to enact, al- 
though in its opération it subjected complainant's locomotive boilers 
to inspection (Patapsco Guano Co. v. Board of Agriculture,^ 171 U. 
S. 345, 354, 18 Sup. Ct. 862, 43 L. Ed. 191 ; Savage v. Jones, State 
Chemist of Indiana, supra; Standard Stock Food Co. v. Wright, as 
State Food and Dairy Commissioner of lowa, supra), and it is set- 
tled that the state's power may be exercised through an administra- 
tive board (Atlantic Coast Eine R. R. Co. v. North Carolina Commis- 
sion, 206 U. SS. 1, 19, 27 Sup. Ct. 585, 51 L. Ed. 933, 11 Ann. Cas. 
398). Therefore, while the state law stood alone ail common car- 
riers in Ohio were bound by its provisions and the régulations adopted 
under it. But, when Congress chose to provide for the inspection of 
boilers of locomotives used in Interstate commerce, a new situation 
arose presenting for judicial décision two subjects closely related to 
each other; one involving the alleged conflict between the respective 
régulations, and the other having to do with the intention of Congress 
as disclosed by its législation and by the régulations adopted by its 
authority in occupying the field of boiler inspection for locomotives 
engaged in commerce between the states. If the régulations do con- 
flict, or if the fédéral régulations do occupy the whole field, the in- 
junction prayed for must issue, as will be shown. 

[3] The underlying principle applicable to both subjects was early 
announced. Chief Justice Marshall in McCulloch v. Maryland, 4 
Wheat. *316, *426 (4 h. Ed. 579), said: 

"This great principle is, that tlie constitution and ttie laws made in pur- 
suance thereof are suprême; tliat they control the constitution and laws of 
the respective states, and cannot be controlled by them." 

Beginning with that case and down to Standard Stock Food Co. 
V. Wright, as State Food and Dairy Commissioner of lowa, supra 
(June 10, 1912) 225 U. S. 540, 32 Sup. Ct. 784, 56 L. Ed. 1197, and 
through ail the cases that principle is so established as to hâve become 
elementary. The whole matter of the relative authority of the two 
sovereignties when brought into question by conflicting or répugnant 
législation is covered by the statement of Justice Hughes in Savage v. 
Jones, Indiana State Chemist (June 7, 1912) 225 U. S. 501, 524, 525, 
32 Sup. Ct. 715, 722 (56 L. Ed. 1182). 

"The State cannot, under cover o£ exerting its police powers, undertake* 
what amounts e.ssentially to a régulation of Interstate commerce, or impose a 
direct burden upon that commerce [citing cases]. But when the local police 
régulation has real relation to the suitable protection of the people of the 
State, and is reasonable in its requirements, it is not Invalid because it may 
Incidentally affect Interstate commerce, provided it does not conflict with lég- 
islation *nacted by Congress pursuant to its constitutional authority [citing 
cases]." 

The rule determining the nature of the conflict which shall render 
a state law inoperative, so far as it affects interstate cotnmérce, de- 
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clared in Sinnot v. Davenport, 22 How. 227, 243 (16 L. Ed. 243), and 
never departed from in a long séries of décisions, is, as in that case 
announced by Justice Nelson: 

"We agrée that, in the application of this principle of supremacy of an act 
of Congress in a case where the state law is but thè exercise of a reserved 
Power, the répugnance or conflict should be direct and positive, so that the 
two acts could not be reconeiled or consistently stand together. When, there- 
fore, an act of the Législature of a state prescribes a régulation of the sub- 
ject répugnant to and inconsistent with the régulation of Congress. the state 
iaw must give way ; and this without regard to the source of power whence 
the state Législature derived its enactment." 

Récent décisions reaffirming this principle are found in Reid v. 
Colorado, 187 U. S. 137, 146, 147, 23 Sup. Ct. 92, 47 L. Ed. 108; 
Northern' Pac. Ry. Co. v. Washington, 222 U. S. 370, 32 Sup. Ct. 
160, 56 L. Ed. 237; Southern Ry. Co. v. Reid, 222 U. S. 424. 434. 
436, 32 Sup. Ct. 140, 56 L. Ed. 257; Second Employer's Liabilitv 
Cases, 223 U. S. 1, 55, 32 Sup. Ct. 169, 56 L. Ed. 327. 

Is the state law with the state régulations in conflict with or in any 
way répugnant to the act of Congress and the fédéral régulations on 
the same subject? It is hère that the character of the différences 
between the respective régulations détermine whether there is a direct 
and positive répugnance or conflict of such character that the régu- 
lations cannot be reconeiled or consistently stand together. 

It will not be necessary to détermine the nature of any other dif- 
férences than those having to do with the drilling of telltale holes in 
stay bolts shorter than eight inches, and the time within which that 
work must be done (Ohio régulations V [e] ; fédéral régulations 
26, 27), and the time of filing and the contents of spécification cards 
and the time of making the examinations and data required to be 
specifîed (Ohio régulations XII [a] , [b] ; fédéral régulations 54, and 
form for such cards), for the case may be disposed of upon a consid- 
ération of thèse. If the régulations on thèse subjects are compared, 
it will be seen that their respective provisions présent direct conflicts. 
Both except entirely flexible bolts from the requirement of drilling 
telltale holes, and both require such drilling in other stay bolts, 
whether behind frames and braces or not, as are applied after Sep- 
tember 1, 1910 (state régulation), or after July 1, 1911 (fédéral rég- 
ulation). The state régulation provides for the drilling of telltale 
holes, which would include bolts applied prior to September 1, 1910, 
and also bolts behind frames and braces "when the locomotive is in 
the shop for heavy repairs or at other suitable opportunity," which 
work must be completed prior to January 1, 1912; while the fédéral 
régulation would include bolts applied prior to July 1, 1911, but would 
not include bolts behind frames and braces (thèse being expressly 
excepted) "when the locomotive is in the shop for heavy repairs," 
which work must be completed prior to July 1, 1914. If there is any 
question of importance in this case arising from the différences in 
time as affecting stay bolts applied after the certain respective dates 
specified, it is necessarily disposed of in the discussion of the effect 
of the différence in the dates, January 1, 1912, and July 1, 1914, to 
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which the necessity for completing the drilling of the holes in ail bolts 
is postponed ; but it is very clear that by the fédéral régulation rigid 
stay bolts behind frames and braces applied prior to July 1, 1911, are 
expressly excepted from the requirement of having the telltale holes 
drilled in them, thereby requiring a less degree of care, though very 
little less, as it appears, than the Ohio régulations. A compliance with 
the fédéral régulations would not, therefore, satisfy the Ohio régu- 
lations, and would subject the complainant to the state penalty for 
disobedience, even though he complied with the fédéral régulation. 
It is true that by the fédéral régulation there is no exception for 
rigid bolts behind frames and braces after July 1, 1911, but neces- 
sarily ail such bolts applied to the locomotives before that date niust 
by the state régulation hâve the telltale holes. 

The time for making heavy repairs and the coïncident drilling of 
the holes is not fixed, except by the Ohio régulations it must be 
donc prior to January 1, 1912, and by the fédéral régulations prior 
to July 1, 1914. In other words, complainant bas, under the fédéral 
régulation, two years and a half more time within which to prépare 
itself to meet the fédéral requirements than it had under the state 
régulation for doing this work. If it déclines to acknowledge the 
state's authority, it becomes subject to penalty. The provisions for 
filing the spécification cards containing the results of calculations made 
in determining the working pressure and other necessary data are 
substantially the same, and, where accurate drawings of boilers are 
available, the data may be taken from drawings, but by the Ohio rég- 
ulations the cards must be completed and forwarded prior to March 
1, 1911, and by the fédéral régulations prior to July 1, 1912. In 
cases in which accurate drawings are not available, the required data, 
by each régulation, must be obtained at the first opportunity when 
gênerai repairs are made or when flues are removed, if their removal 
is necessary to enable the examination to be made ; but the state act 
requires ail examinations to be completed and cards filed prior to Jan- 
uary 1, 1912, while the fédéral limitation of time is July 1, 1913. It 
appears that the examination required to be made where accurate 
drawings are not available involves dismembering the principal parts 
of the locomotive boilers, and that the opération on each locomotive 
requires large expense and much time, and necessarily withdraws 
the locomotive for as much time as may be necessary from active 
service. It will be observed that in neither of the régulations is any 
time fixed for making gênerai repairs or removing flues; but it is 
clear that under the fédéral régulations a longer time within which 
to comply is granted than in the state régulations. The défendants 
minimize thèse diflrerences, arguing that a compliance with the state 
régulations would be in préparation for compliance with the fédéral 
régulations, and a compliance with the former within the time limited 
by them would, therefore, be a compliance with the fédéral régulation. 

This argument misses the point, for the question is not what com- 
plainant may do in order that it can, by its conduct, harmonize thèse 
régulations ; but whether it must obey the state requirements wh-în 
Congress has provided a diflferent rule regulating its conduct. It is 
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olear that the state requirement for drilling telltale holes in the stay 
bolts behind frames and braces is not a requirement of the fédéral 
régulations, and is therefore additional to them. There is a class of 
cases in Avhicli Congress and a state bave each legislated respecting 
the same gênerai subject-matter, and the state law included a sub- 
ject as to which the fédéral act was silent. In thèse cases the state 
law was sustained, because, while the fédéral act operated in the 
same gênerai field, yet it was silent as to the particular subject- 
matter embraced in the state législation ; in other words, Congress 
had not acted upon that particular subject-matter at ail, and there- 
fore the state could do so if it were a subject within its police power 
and affected Interstate commerce only indirectly. Thus in Missouri, 
etc., Ry. Co. v. Haber, 169 U. S. 613, 18 Sup. Ct. 488, 42 L. Ed. 878, 
an act of Kansas relating to bringing diseased cattle into the state and 
authorizing a civil action to reco\er damages in favor of any person 
injured was held not to be overridden by the act of Congress known 
as the Animal Industry Act, or by certain other acts of Congress, 
becatise Congress had made no provision for a civil action, and 
that provision in the Kansas act was in aid of the objects Congress had 
in view, and was an exercise by the state of its police power to pro- 
tect the people and redress their wrongs within its limits. 

Reid V. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. Ed. 108, is 
such a case. This involved a statute of Colorado making it a mis- 
demeanor for any one to bring into the state between April Ist and 
November 1 st any cattle or horses f rom a state, territory, or county 
south of the thirty-sixth parallel, north latitude, unless they had been 
held at some place north of that parallel at least 90 days prior to im- 
portation, or unless the owner or person in charge should procure 
from the state veterinary sanitary board a certificate of health of the 
cattle or horses. The Animal Industry Act of Congress made it an 
offense for any one knowingly to take or send from one state into 
another any live stock infectcd with an infectious or communicable 
disease. It was held that the act did not make it an offense against 
the United States to sbij) from one state into another live stock which 
the shipper did not know were diseased. The offense provided by the 
Colorado statute consisted in not holding the cattle at some place north 
of the thirty-sixth parallel, and in not having procured a certificate 
of health, irrespective of the offender's knowledge, or want of it, 
of the health of the cattle or horses. In Savage v. Jones, Indiana 
State Chemist, 225 U. S. 501, 32 Sup. Ct. 715, 56 L. Ed. 1182, a cit- 
izen of Aiinnesota sought to restrain the state chemist of Indiana from 
taking proceedings to enforce an act of that state requiring a person 
who caused to be sold or offered for sale any concentrated commercial 
feeding stuff, to take the steps therein provided, particularly to file with 
the state chemist a statement containing, among other things, the in- 
grédients composing the feeding stuff. This was held not to be in 
conflict with the national Food and Drugs Act, because, among other 
reasons, that act did not require any publication of the ingrédients of 
any food or drug when a subject of Interstate commerce. In holding 
that no ground appeared for denying the validity of the statute of Indi- 
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ana, Justice Hughes said (225 U. S. 539, 32 Sup. Ct. 728 [56 L. Ed. 
1182]): 

"That State lias deterinined that It is neeessary iu order to secure proper 
protection from dece])tloii that piireliasers of the descrlbed feeding stuffs 
should be suitably Informed of wliat they are buyiirs; and bas made reason- 
able provision for disclosure of ingrédients by certifieate and label, and for 
inspection and analysis. ïlie requiremeuts, tlie enforcenient of whicli the bill 
seelis to enjoin, are uot in any way in conflict with the provisions of the Féd- 
éral aet. They may be sustained without impairing In the sllghtest degree 
its opération and effect. There is no question hère of conflicting standards, 
or of opposition of state to Fédéral authorlty." 

The test, therefore, is not whether Congress has actually legislated 
upon the gênerai subject; but the question has to do rather with the 
effect and character of its législation and the end sought to be at- 
tamed. The question is not whether the act of Congress opérâtes 
upon the same subject-matter as the state act, but whether, from the 
nature of the subject-matter, congressional action leaves rooni without 
a conflict for the opération of the state law in the same field. 

The distinction is clear between such cases as those involving dis- 
eased cattle législation and the case of the Indiana state chemist on 
the one hand, and those cases on the other in which the character of 
the state act is such that in carrying eut its provisions a conflict niust 
necessarily arise in determining the rights of the individual engaged 
in Interstate commerce, who, if the state act 0])erates imperatively 
upon him, becomes subject to its penalties, although as to the act coni- 
plained of under the state law he has a sanction for under the act of 
Congress. Such a case was Sinnot v. Davenport, 22 How. 227, 241 
(16 L. Ed. 243), which involved an act of Alabama making certain 
requiremeuts of owners of steamboats navigating the waters of that 
state. It was held invalid so far as it was brought to bear upon a ves- 
sel which had taken ont a license, and was duly enrolled under the act 
of Congress for carrying on the coasting trade, and plying between 
New Orléans and the city of Montgomery, Ala. The act of Congress 
regulating the coasting trade required a compliance with many condi- 
tions by the owners of vessels before obtaining enrollment or license. 
Concerning thèse, J ustice Nelson said : 

"Thèse are the guards and restraiuts, aud the only guards and restraints, 
which Cougi-ess has seen fit to annex to the privilege.'s of ships and vessels 
engaged in tlie coasting trade, and upon a compliance with which, as we hâve 
seen, as fuU and complète authorit.y Is couferred by the license to carry on 
th(> trade as Congress is capable of conferrlng." 

A like conclusion was reached in Harman v. Chicago, 147 U. S. 396. 
13 Sup. Ct. 306, Z7 L. Ed. 216, in which, an ordinance of Chicago 
exacting a license fee for tugs towing vessels in the Chicago river was 
involved. The protesting owner of tugs engaged in Interstate com- 
merce sued to recover the license fee he had been compelled to pay. 
The décision against him in the state courts was reversed in the Su- 
prême Court of the United States. 

[5] The fact being established that Congress has not required the 
railroads to drill telltale lioles in ail rigid bolts shorter than eight inches 
wherever located, the requirement by the state that such holes shall be 
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drilled in rigid bolts behind) frames and braces imposes a duty on the 
railroads engaged in interstate commerce from which they are ex- 
«^mpted by the régulations under the fédéral act. Congress, as it were, 
Bcenses the railroads to use rigid bolts behind frames and braces with- 
out drilling telltale holes in them. The state requires the railroads 
lo do something more with respect to stay bolts than Congress requires 
— something additional, not in the sensé of an addiitional subject-mat- 
ter, though related to the same gênerai subject of législation, but some- 
thing additional to the very subject-matter upon which Congress bas 
expressly legislated. It was established long ago that a state cannot 
legislate by way of complément of or in augmentation of the législa- 
tion of Congress with respect to the same subject-matter. Houston v. 
Moore, 5 Wheat. 1, *21, *22, 5 L. Ed. 19; Prigg v. Pennsylvania, 16 
Pet. *539, *618, 10 L. Ed. 1060. 

Hère the direct effect of the state requirement is to compel the com- 
plainant to a course of conduct relative to its interstate locomotives 
from which it is excused by the fédéral requirement, and forces it to 
abandon the right to act in accordance with the requirements of the 
paramount power, or subject itself to the penalty for disobedience of 
the state régulations. In this respect, at least, the case difiEers from 
that class of décisions to which Railroad Co. v. Kansas, 216 U. S. 262, 
30 Sup. Ct. 330, 54 E. Ed. 472, and Railroad Co. v. Siler (C. C.) 186 
Fed. 176, 197 et seq. (6 Cir.) belong. In thèse compliance by the car- 
rier with requirements made by state législation under established 
power affecting local conditions involved an expense or loss if the 
carrier chose to continue to run interstate trains in the one case, and 
in the other to adhère to rates theretofore fixed for that traffic. In 
the Kansas case the State Railroad Commission ordered) the railroad 
to put passenger train service in opération on its road between Madi- 
son, Kan., and the Missouri-Kansas state line. The railroad company 
operated interstate trains on that road. At the state line there were 
no terminal facilities, thèse being in Missouri, some 20 miles beyond, 
and it would be inconvénient and expensive to build adéquate facilities 
at the state line. The railroad's claims that the order in effect was a 
direct burden on interstate commerce because it required the stopping 
of interstate trains at the state line, and because, the expense of estatn 
lishing facilities at that point being great, the railroad, in order to 
avoid that expense, must operate the passenger service through to its 
terminais beyond the state Une, was held untenable, because the order 
did not direct the stopping of interstate trains at the state line, and 
.because the opération of local passenger trains beyond that line was 
at the mère élection of the railroad company. "Besides," said 
Justice White (216 U. S. 284, 30 Sup. Ct. 338, 54 L Ed. 472), "even 
if the performance of the duty of furnishing adéquate local facilities 
in some respects afïected interstate commerce, it does not necessarily 
resuit that thereby a direct burden on interstate commerce would be 
imposed." 

In the case in this circuit, the railroad's interstate rates filed by it 
with the Interstate Commerce Commission comprised the sum of its 
local rates in Kentucky and adjoining northern states. The Kentucky 
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Railroad Commission under established powers changed the local rates 
in Kentucky. The railroad's claim was that interstate business condi- 
tions in that part of Kentucky would not justify a réduction of the 
rates established for that traffic, and a compliance with the order 
lowering the local rates would, if they were adopted by the railroad as 
its interstate rate, resuit in a loss to the railroad in carrying interstate 
commerce ; and adhérence to the old interstate rate, to which it had 
the right to adhère, would necessarily resuit in a cessation of that kind 
of trafFic. But it was held that the act of the Commission did not bear 
directly upon interstate rates ; that the loss resulting from the business 
necessity to which the railroad was subjected of reducing its interstate 
rate in order to hold that business was but the remote and incidental 
effect of the Commission's order which in itself did not bear directly 
upon the subject, and was, therefore, in no seiise a régulation of it; 
that the incidental effect of the order was to cause the carrier to reduce 
its interstate rates, if, for business reasons, it elected to do so, and it 
was shown that (186 Fed. 200) : 

"The logic of tlie company's argument would release its local rates from 
governmental régulation altogether ; for the I^iiited States could not flx the 
local rates, becaiise tliey are local, and the state could not change theiu, be- 
cause it would tliereby cast a direct burden on interstate commerce." 

Such conclusion was held untenable, as it was also in the Kansas 
case in which the railroad's argument led to an escape from ail rég- 
ulations, state or fédéral. 

In thèse cases enforced obédience to the state mand^ate did not in- 
volve a compulsory abandonment of a right the complainant in each 
had under the Constitution and laws of the United States. They could 
forego that right if they elected to do so, but they were not by the exer- 
cise of the state's power forced to forego it. In this case the Ohio rég- 
ulations take away from the complainant the constitutional right to 
regulate its conduct in accordance with the command of the paramount 
power. In the contrasted cases a change of complainants' conduct with 
respect to interstate traffic, if they chose to niake it, would be the direct 
resuit of their own business reasons, and not of any compulsion im- 
posed by the requirement of state législation passed under recognized 
state power. There was in them a lack of connection bétween the mov- 
ing force and the incidental resnlt, and there was, therefore, an absence 
of that "privity between the manifestation of the power and the re- 
sulting burden," of which then Associate Justice W'hite speaks in his 
dissenting opinion in the Northern Securities Case, 193 U. S. 197, 395, 
24 Sup. Ct. 436, 4<S5 (48 L. Ed. 679). In this case the enforcement of 
the state régulations is the déniai of complainant's constitutional right 
to be governed by the requirements of the fédéral régulations. In 
thèse respects the contrasted cases and this case differ radically in 
principle. The rule may be deduced from ail of the cases that a state 
act necessarily by its requirements bringing about a conflict with the 
requirements of an act of Congress on the same subject produces that 
direct interférence with interstate commerce which, is not permissible. 
Since thèse régulations do conflict in the manner shown with respect 
to telltale holes in boUs behind frames and braces, the conclusion must 
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be that the state régulation constitutes a direct interférence with Inter- 
state commerce. 

[4] The différence in the time provided by the two régulations with- 
in which the carrier must comply with the requirements of each as to 
the drilling of telltale holes and the filing of the spécification cards 
présents another reason why the complainant cannot be compelled to 
obey the state régulations. The mère fact that such obédience within 
the time fixed might involve inconvenience to the common carrier 
whose instrumentalities of commerce might be affected, even though 
serious in character, is not important if the state act vv^as a proper ex- 
ercise of its reserved power. N. Y., N. H. & H. R. R. Co. v. New 
York, 165 U. S. 628, 632, 633, 17 Sup. Ct. 418, 41 L. Ed. 853 ; Chi- 
cago, etc., Ry. Co. v. Arkansas, 219 U. S. 453, 464, 31 Sup. Ct. 275, 
55 L. Ed. 290. But Congress and the authority constituted by its lég- 
islation hâve seen fit to give to the carriers a certain time within which 
the really serious requirements may be complied with. There may be 
no convenient time for gênerai repairs of some of the complainant's 
locomotives before the time limited by the state régulations, whether 
it be the drilling of telltale holes or obtaining the necessary data by 
dismembering the locomotives and making the required examinations 
of the boilers. The fédéral régulations indicate what shall be a suffi- 
cient compliance with respect to time. This leaves no opportunity for 
the state to establish any otb.er measure of time. Authority to the 
point is found in Nor. Pac. Ry. Co. v. Washington, 222 U. S. 370, 32 
Sup. Ct. 160, 56 L. Ed. 237, which involved the "Hours of Service" 
Act of Congress, approved March 4, 1907 (Act Mardi 4, 1907, c. 2939. 
34 Stat. 1415 [U. S. Comp. St. Supp. 1911, p. 1321]), but not to take 
efïect until Mardi 4, 1908 ; and an act of the state of Washington of 
June 12, 1907 (Laws 1907, c. 20). The acts were much alike. The 
railroad company was engaged in hauling merchandise from points 
outside of the state destined to points within the state, and from points 
within the state to points in British Columbia, as well as in carrying 
merchandise which had originated outside of the state and was in 
transit through the state to foreign destination. The train may also 
hâve been carrying some local freight. The company permitted some 
of the train crew to remain on duty more than 16 consécutive hours 
and proceedings were instituted in the state court to recover penalties 
for the violation of the state law on that subject. The right to do so 
was sustained by the Suprême Court of that state on the sole ground 
that the state act preceded the congressional act in point of time of 
effective opération, and therefore until the act of Congress had taken 
effect at the date prescribed it was compétent for the state to make 
a régulation for the hours of service of employés on railroad trains 
nioving within the state, and to apply such régulations to a train en- 
gaged in interstate commerce. But the Suprême Court of the United 
States (222 U. S. 379, 380, 32 Sup. Ct. 161, 56 L. Ed. 237) took a 
différent view, Chief Justice White saying (the court considering the 
issue as one requiring merely the interprétation of the statute) : 

il • • * T^yg jjj.g Qf opinion tliat it becomes manifest that it would canse 
the statute to destroy itself to glve to the clause postponing its opération for 
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î)iie xi'-.iv (lie ineniiing whieli must be affixed to it in order ta liold that dnrîng 
tli(> ycar of iiontponement state police laws applled. In tlie flrst place, no 
coiicei\'alile l'cason lias been, or we think can be, suggested for tlie postpaning 
provisioji it! it was conteniplated that the prohibitions of state laws should 
upply in tlie iiieaiitinie. This Is true because if it be that it was contemplated 
tliat the siibject dcalt wlth should be eontrolled during the year by state 
laws. the itostponement of the prohibitions of the aet could aceomplish no 
liossible pnrpose. This is well illustrated by tins case, where, by the ruling 
below, a state régulation substantlally slmilar to that contained in the aet 
of Cougress is luade applicable. In the second place, the obvions suggestion 
is that the purpose of (Jongress in giving tlme was to enable the necessary 
adjustnieuts to be inade by the railroads to nieet the new conditions created 
by the aet, a purpose whicli would of course be frustra ted by giving ta the 
provision as to postpouenieiit a significance which would destroy the very 
reason which caused it to be enacted." 

The défendants urge a distinction, however, between the "Hours of 
Service" case and theirs, in that in the former the fédéral stattite was 
passed March 4, 1907, and was not to take effect iintil March 4, 1908, 
and the claimed violation of the law occurrecl about a montli after 
the state law became effective, June 12, 1907, while in the instant 
case the state law, approved May 20, 1910, was to take effect Septem- 
ber 1, 1910, and the régulations under it were adopted Angust 11, 
1910, while the aet of Congress passed February 17, 1911, was not 
to take effect tintil Jnly 1, 1911, and the régulations under it being 
adopted June 2, 1911. In other words, the state law was passed and 
took effect before the fédéral law. Of course, so long as Congress 
was silent, the state law spoke effectively and complainant complied 
with its régulations, but, when the orders of Congress were given to 
regulate Interstate commerce in a certain way, the state no longer had 
any voice in the matter, and complainant refused further compliance. 
'"It is elementary, * * * " says Chief Justice White, Railway Co. 
V. Washington, supra, 222 U. S. 378, 32 Sup. Ct. 161, 56 L. Ed. 237, 
"that the right of a State to apply its police power for the purpose of 
regulating interstate commerce, in a case like this, exists only from 
the silence of Congress on the subject, and ceases when Congress acts 
on the subject or manifests its purpose to call into play its exclusive 
power. This being the conceded premise upon which alone the state 
law could hâve been made applicable, it results that as the enactment 
by Congress of the law in question was an assertion of its power, by 
the fact alone of such manifestation that subject was at once removed 
from the sphère of the opération of the authority of the State. Tô 
admit the fundamental principle and yet to reason that because Con- 
gress chose to make its prohibitions take effect only after a year, the 
matter with which Congress dealt remained subject to state power, 
is to cause the aet of Congress to destroy itself ; that is, to give effect 
to the will of Congress as embodied in the postponing provision for 
the purpose of overriding and rendering ineffective the expression of 
the will of Congress to bring the subject within its control — a man- 
ifestation arisingfrom the mère fact of the enactment of the statute." 
From this it foUows that Congress having given the complainant un- 
til July 1, 1914, to drill the telltale holes required, and until July 1, 
1912, to file its spécification cards in cases where accurate drawings 
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of the boilers were available, and until July 1, 1913, to make the nec- 
essary examinations when such drawings are not available, the state 
had no power to compel the complainant to do any of thèse things 
after the fédéral régulations were adopted, June 2, 1911. 

This leads to a considération of a class of cases to which the case 
just cited really belongs illustrative of the far-reaching power of Con- 
gress in regulating Interstate commerce, and establishing the want of 
any power in the states to even indirectly and incidentally affect in- 
terstate commerce by their législation, when Congress in the exercise 
of its power bas, by the language of its enactment, or from the nature 
of the subject-matter, shown an intention to exercise its exclusive 
power over such commerce by occupying the whole field presented by 
the subject-matter. 

Preliminary to a discussion of thèse cases it may be well to refer 
to the efïect upon a state's législation which, were it not for congres- 
sional action, would be permitted as only an indirect and incidental in- 
terférence with interstate commerce, when, by such action, a conflict 
is precipitated between the two sovereignties. In such case the con- 
gressional législation will "supersede" any state action on the subject 
(Railway v. Alabama, 128 U. S. 96, 99, 9 Sup. Ct. 28, 32 L. Ed.- 352), 
or the state law will be operative until "displaced" by congressional 
législation (N. Y., N. H. & H. R. R. Co. v. New York, 165 U. S. 
628, 632, 17 Sup. Ct. 418, 41 h. Ed. 853). "Undoubtedly," says Jus- 
tice Harlan, "Congress in its discrétion, may take entire charge of the 
whole subject of the equipment of interstate cars, and establish such 
régulations as are necessary and proper for the protection of those 
engaged in interstate commerce." Railway v. Arkansas, 219 U. S. 
453, 466, 31 Sup. Ct. 275, 279 (55 L. Ed. 290). And the same learned 
justice says that when the "entire subject" is one upon which Con- 
gress constitutionally may legislate and has legislated, and has devised 
a systeth for dealing with it, "ail local or State régulations in respect 
of suchnmtters and covering the same ground will cease to hâve any 
force, whether f ormally abrogated or not ; * * * " Reid v. Col- 
orado, 187 U. S. 137, 146, 147, 23 Sup. Ct. 92, 96 (47 L. Ed. 108). 
And again, as applying to such rights as complainant aequired under 
the act of Congress he said (187 U. S. 151, 23 Sup. Ct. 97, 47 L. Ed. 
108): 

"* * * The acknovvledged police powers of a State cannot légitima tely 
be exerted so as to defeat or impair a riglit secured by tlie National Constitu- 
tion, any more tlian to defeat or impair a statute passed by Congress in pur- 
suance of the powers granted to it."i 

: In Gulf, etc., Ry. Co. v. Hefley, 158 U. S. 98, 104, 15 Sup. Ct. 802. 
804 (39 L,. Ed. 910), a Texas statute making it unlawful for a railroad 
Company to charge a greater sum for transporting freight than that 
specified jn the bill of lading was held, when applied to freight trans- 
ported into the state, to be in conflict with the Interstate Commerce 

i lùdeed, the question may be said to be one of Individual rights under the 
Constitution, rather than one of conflict of powers. Justice Washington in 
Houston V. Moore, 5 Wheat. 1, *22 (5 L. Ed. 19). 
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Act, making ît unlawful for a raiiroad to charge and collect a greater 
or less compensation than that specified in its published schedule of 
rates. Justice Brewer, after referring to many cases in which state 
acts, local in character, had been sustained by reason of the absence 
of congressional législation, said: 

"Geiierally it inay be said In respect to Ifiws of tliis character tliat, tlioiigh 
resting upon tho police power of tlie State, tliey iimst yield wheiiever (!o)i- 
sress, in tlie exercise of tlie powers granted to it, lesislates upon the précise 
sul)ject-niatter, for that power, like ail other reserved powers of the states, 
is subordinate to those iu ternis conferred by the Constitution upon the 
nation." 

The language of thèse décisions foreshadows the spécifie déclara- 
tions by the Suprême Court of the extent of power possessed by Con- 
gress when by its législation it shows an intention to cover the entire 
field embraced by the subject-matter of its laws affecting Interstate 
commerce. Perhaps the most far-reaching décision is Southern Rail- 
way Co. V. United States, 222 U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72, 
in which it was held that the Safety Àppliance Act (Act March 2, 
1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), impos- 
ing the duty upon every common carrier "engaged in Interstate com- 
merce by raiiroad" of equipping ail trains, locomotives, and cars used 
on its lines in moving Interstate traffic with designated appliances cal- 
culated to promote the safety of that traffic and of employés, and for- 
bidding "any such common carrier" to haul or permit to be hauled 
or used on its line of raiiroad any car "used in moving interstate 
traffic," not equipped with automatic couplers capable of being coupled 
and uncoupled without the necessity of a man going between the ends 
of the cars, embraced ail locomotives, cars, and similar vehicles used 
on any raiiroad that was a highway of interstate commerce, and this 
was so, although three cars in a train of five cars transporting inter- 
state commerce were loaded with local freight only. The objection 
that the act directly aflfected intrastate commerce with respect to the 
three cars engaged in that traffic was met by showing that the absence 
of the couplers on those cars was a menace to that train and to others, 
and because the power of Congress was not exerted to regulate in- 
trastate commerce as such, but, as said by Justice Van Devanter (222 
U. S. 27, 32 Sup. Ct. 4, 56 h. Ed. 72) : 

" * * * because Its power to regulate interstate commerce is plenary and 
competently may be exerted to secure the safety of the persons and property 
transported therein and of those who are employed in sncli transportation, no 
matter what may be the source of the dangers which threaten it. That Is 
to say, it is no objection to such an exertion of this power that the dangers 
intended to be avoided arise, in whole or in part, eut of matters connected 
with intrastate commerce." 

Clearly hère was a subject always held to be within the exclusive 
power of the states to directly regulate and yet the manifest purpose 
of Congress to provide for the safety of persons and property when 
they were the subject of interstate commerce made the law of Con- 
gress paramount to any reserved power the state might hâve touching 
the instrumentalities carrying commerce solely within its limits. 
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In Southern Ry. Co. v. Reid, 222 U. S. 424, 32 Sup. Ct. 140, 56 
L. Ed. 257, a statute of North Carolina required railroads to receive 
freight for transportation whenever tendered at a regular station and 
to forward the same by a route selected by the person tendering the 
freight under a penalty to the aggrieved party for its refusai. Upon 
a tender of freight to be routed as designated by the shipper from a 
point in North Carolina to a point in West Virginia, no through rates 
having as yet been made or filed with the Interstate Commerce Com- 
mission, the agent refused the freight, and, after the establishment 
of the rate within a few days, received and transported the freight. 
The freight was the subject of interstate commerce, yet under the 
local act the railroad must obey. On the other hand, it could make 
no interstate shipment under the interstate commerce act unless its 
through rate had been filed and published, as required by the Inter- 
state Commerce Act, or had been fixed at the time the freight was 
tendered. In the opinion the inquiry was put by Justice McKenna 
(232 U. S. 437, 32 Sup. Ct. 143, 56 L. Ed. 257) : 

"Does it [the Interstate Oommerce Act] * * ♦ take control of the sub- 
ject-matter and impose affirmative duties upon the carriers which the State 
cauuot even supplemenfi In otlier words, has Congress taken possession 
of the fleld?" 

And he answers the question by saying (222 U. S. 440, 32 Sup. Ct. 

144, 56 L. Ed. 257) : 

"TUere is scarcely a détail of régulation which is omitted to seeure tlie 
purpose to which the Interstate Conmierce Act is almed. It is true that 
words directly iuhlliltive of the exercise of state authority are not einployed, 
but the subject is taken possession of." 

And again (222 U. S. 442, 32 Sup. Ct. 144, 56 L. Ed. 257): 

"The power of Consress to so provide [fix rates for interstate commerce] 
cannot be doubted. If the régulation be not exclusive, this situation is pre- 
sented: If the carrier obey the state law, he incurs the penalties of the Féd- 
éral law. If he obey the Fédéral law, he incurs the penalties of the state 
law. Mariifestly one authority must be paramount, and when it speaks the 
other ujust be silent. We can see no middle ground," 

It was therefore held that the railroad company could not be com- 
pelled to receive the freight, the state laws to the contrary notwith- 
standing, until through rates had been established. 

Second Employer's Liability Cases, 223 U. S. 1, 32 Sup. Ct. 169, 
56 L. Ed. 327, involved the act of Congress providing that every com- 
mon carrier by railroad while engaged in interstate commerce should 
be liable in damages to any person suffering in jury while he was em- 
ployed by such carrier in such commerce. It made provision for re- 
covery in case of injury or death, whether the injury or death result- 
ed in whole or in part from the négligence of any of the officers, 
agents, or employés of such carrier, or by reason of any defect of in- 
sufficiency, due to its négligence, in its cars, engines, appliances, ma- 
chinery, track, roadbed, works, boats, wharves, or other equipment. 
The rule of contributory négligence was modified materially, and also 
the rule of assumption of risk. The case décides, among other things, 
notwithstanding the rules of the common law relative to contributory 
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négligence and assumption of risk and although the same end at 
which Congress was aiming, namely, the safety of employés engaged 
in Interstate commerce, was the subject of législation in the several 
States, that the whole field, so far as Interstate commerce was con- 
cerned, was covered by the act of Congress, and it therefore super- 
seded alJ rules of the common lavv and ail the laws of ail the states 
directed to the same end sought to be attained by the act. Justice 
Van Devanter said (223 U. S. 51, 32 Sup. Ct. 175, 56 L. Ed. 327) : 

"We are not unmindful that tliat end [to impel the carriers to avoid or 
prevent négligent acts and omissions which are made the bases of the l'ights 
of recovery which the statiite créâtes and deflnes] was belng measurably at- 
tained through the remédiai législation of the several States, but that légis- 
lation has been far from uniforni, and it uudoubtedly rested witli Congress 
to détermine whether a national law, operating uniformly in ail the States 
upon ail carriers by railroad engaged in Interstate commerce, would better 
suhserve the needs of that commerce. The Lottawamia, 21 Wall. 558, .58], 
582 [22 L. Ed. 654] ; Baltimore & Ohio E. K. v. Baugh, 149 U. S. 368, 378, 
379 [13 Sup. Ct. 914, 37 L. Ed. 772]." 

And again (223 U. S. 54, 55, 32 Sup. Ct. 177, 56 L. Ed. Z27) : 

"True, prlor to the présent act the laws of the several States were regarded 
as determinative of the liubility of emplo.yers engaged in Interstate commerce 
for injuries received by tlieir employés while engaged in sucli commerce. 
But that was because Congress, although empowered to regulate that siib.iect. 
had not acted thereon, and because the sub.1ect is one which falls wlthin the 
police power of the States In the absence of action by Congress. Sherlock 
V. Alling, 93 U. S. 99 [23 L. Ed. 819]; Smith v. Alabama, 124 U. S. 465, 473, 
480, 482 [8 Sup. Ct. 564, 31 L. Ed. 508] ; Nashville, etc., Ry. Co. v. Alabama, 
128 U. S. 96, 99 [9 Sup. Ct. 28, 32 L. Ed. 852] ; Reid v. Colorado, 187 tJ. S. 
137, 146 [23 Sup. Ct. 92, 47 L. Ed. 108]. The inaction of Congress, however,. 
in no wise afifected its power over the subject. The Lottawanna, 21 Wall. 
558, 581 [22 L. Ed. 654]; Gloucester Ferry Co. v. Pemisylvauia, 114 U. S. 
196, 215 [5 Sup. et. 826, 29 L. Ed. 158]. And now that Congress has actjed, 
the laws 6f the States, in so far as they cover the same field, are supersèded. 
for necessarily that which Is not suprême must yield to that which is. Gulf, 
Colorado & Santa Fê Railway Co. v. Hefley, 158 U. S. 98, 104 [15 Sup.,Ct. 
802, 39 h. Ed. 910] ; Southern Railway Co. v. Reid, 222 U. S. 424 [32 Sup. Ct. 
140, 56 L. Ed. 257]; Northern Pacifie Railway Oo. v. Washington, 222 U. S. 
370 [32 Sup. et. 160, 56 L. Ed. 237]." 

It will be observed that in none of thèse cases did the act of Con- 
gress expressly déclare an intention of occupying the whole field or 
especially prohibit state action relative to the same subject-mâtter, or 
forbid joint occupancy in the field Congress chose to occupy. But 
such inhibition is not necessary. In Southern Railway Co. v. Reid & 
Beam, 222 U. S. 444, 447, 32 Sup. Ct. 145, 146 (56 L. Ed. 263), Jus- 
tice MçKenna, says : 

"We hâve shown In the opinion in No. 487 [222 U. S. 424 (32 Sup. Ct. 140, 
56 L. lEd. 257), Southern Ry. Co. v. Reid], that there need not be directly in- 
hibitive congressional législation,' but congressional législation which occupies 
the fiélâ of régulation and thereby excludes action by the state. Northeni 
Pacifie Ry. Co. V. State of Washington [222 U. S. 370 (32 Sup. Ct. 100, 56 L. 
Ed; 287)}." 

Whien the national boiler inspection act and its title and régulations, 
under it, and the state boiler inspection act and its title and thé régu- 
lations upder it, are considered, it is manifest that both Congress and 
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the State were providing through their législation and authorîzed in- 
strumentalities and régulations, each in its respective field, a complète 
and elaborately detailed scheme of equipment of locomotives with safe 
and suitable boilers and appurtenances thereto; and a comparison of 
the two shows différences in what may seem unimportant détails, 
but the conséquences of which cause the state régulations, in at least 
the respects discussed, to infringe the rights of the complainant as a 
common carrier using locomotives engaged solely in commerce be- 
tween the states. But both acts and régulations show the évident pur- 
pose of the state, on the one hand, and Congress on the other, to com- 
pletely cover the field embraced by the purposes of each. The fédéral 
régulations fixing minimum requirements is équivalent to a déclara- 
tion to Interstate carriers that no more are necessary. So far as In- 
terstate commerce is concerned, Congress has clearly asserted its un- 
doubted power to cover the whole field of boiler inspection by appro- 
priate législation and régulations of uniform application in ail of the 
States, and has by so doing superseded the législation and régulations 
of the State of Ohio so far as they may affect the complainant's loco- 
motives. To the immédiate point and as controUing the question, the 
remarks of Justice Hughes in Savage v. Jones, Indiana State Chemist, 
225 U. S. 501, 533, 32 Sup. Ct. 715, 726 (56 L. Ed. 1182), may be 
quoted : 

" * * * Wlien the question Is whetlier a Fédéral act overrides a state 
law, the eiitire scheme of the statute must of course be cousidered and that 
whlch needs must be implied is of no less force than that which is expressed. 
If the purpose of the act cannot otherwlse be accompllshed — if its opération 
within its ehosen field else must be frustrated and its provisions be refused 
their natural effect — the state law must yield to the régulation of Congress 
within the sphère of its delejrated power. Texas & Pacific Rv. Co. v. Abilene 
Cotton Oil Co., 204 U. S. 426 127 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075] ; 
Northern Pacific Ky. Co. v, Washington, supra; Southern Ry. Ço. v. Reid, 
supra." 

The necessities of this case do net require an expression of opinion 
whether the Suprême Court of Ohio in Railway Co. v. State, 82 Ohio 
St. 60, 91 N. E. 869, 137 Am. St. Rep. 758, entertain views inconsis- 
tent with the views of the Suprême Court of the United States as ex- 
pressed in many of their décisions. 

The conclusion is, and under the décisions of the Suprême Court 
of the United States must necessarily be, that the Ohio act and the 
régulations adopted in pursuance of its provisions involved in this case 
are clearly in contravention of the Constitution of the United States, 
so far as they are applied, or are sought to be applied, to the com- 
plainant and its locomotives, and therefore that the complainant is 
entitled to the interlocutory injunction prayed for in its bill. , 

An order appropriate to that end may be taken. 
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MINNESOTA & OREGON LAND & TIMBER CO. et al. v. 
HEWIÏT INV. CO. 

(District Court, D. Oregon. January 6, 1013.) 

No. 3,125. 

1. EscROWs (§ 1*)— WiiAT CoNSTiTaTES— Condition— Nec:essity of ^yKITIXG 

— "ESCROW." 

A deed In "escrow" Is one that ha s been dplivered to a straugev with 
directions tliat lie shall deliver to the .erantee on performance by tlie 
latter of some condition, wbich may be either oral or written or partly 
oral and partly written, as to the paynieiit of .'i sum of uioney, or the 
observation of some obligation, or the happening of some event ; the 
graiitor reservlng the right to reclaim the deed if the condition is not 
fullilled, or the event does not happen. 

[Ed. Note. — For other cases, see Escrows, Cent. Dig. §§ 1-3, 5; Dec. 
Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 3, pp. 24G4-2467.] 

2. Si'EciFic Performance (§ 25*) — Contract to Convet — Execution of Deed. 

Mère execu.tion of a deed by a vendor to a purchaser, withont deliv- 
ery, unless deposited as a perfect escrow, is insufflcient to constitute a 
contract to convey whlch can be niade the subject of spécifie performance. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
56-58, 60 ; Dec. Dig. g 25.*] 

3. Fratjds. Statutb of (§ 103*) — Sale of IjAnd — Writïex Coxtbact. 

Correspondence betwcen the parties to a sale of land, tojn'tîier with a 
deed sent by the vendor to a bank describing the land. referred to, with 
dli-eetions for dellvery to the vendee on the i)aynient of tJie priée, hcid 
to constitnte an euforeeable contract in writing for the sale of the land. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 192- 
208; Dec. Dig. § 103.*] 

4. Corporations (1 425*) — Officers — Autiiority — Conveyance of Land — 

esiopi'el. 

The by-laws of défendant investment company authorized its président, 
with the approval of the other menibers of the finance committee, which 
consistcd of the président and two other members of the board of di- 
rectors, to bny and sel! real property without fiirther spécifie authority 
from the board. By article 7 the président was inade gênerai manager 
with full power to bny real estate or anything whicli the company was 
entitled to hold, buy, or sell, subject to the approval of the finance com- 
mittee, and by article 11 it was made the duty of sueh committee to 
advlse with and approve purchases and sales made by the président. 
The président was in control of the entire business of the company, and 
be, his son, and wife vvere the owners of practically the whole of the 
capital stock ; the son acting as secretary. UcM that, tlie président 
having eonducted the business of the company as though he were vested 
with full power to do ail things requisite to the purchase and sale of real 
property, the corporation was estopped to deny that he had authority 
to blnd it by a contract for the sale of real estate. and with the secre- 
tary to exécute a deed to convey the title. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1C07-1701; 
Dec. Dig. § 425.*] 

In Equity. Suit for spécifie performance by the Minnesota & Ore- 
gon Land & Timber Company and another against the Hevvitt Invest- 
ment Company. Decree for complainant. 

•For other cases see same toplc & i numbee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexe»- 
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This is a suit to compel the spécifie performîince of an alleged contract or 
agi-eement for the sale and conveyanee of certain real property by the de- 
fendant, the Hewitt Investment Compimy, to the plaintift' Minnesota & Oregon 
Ijand & Tiinber Company. The plaintltï E. Z. Ferguson was the agent of the 
Land & Timber Company, and was authorized to contract for and to pur- 
chase timber lands for said Company in his uame. About December 22, 1905, 
the défendant Investment Company executed to Ferguson a deed to 640 acres 
of timber land situated in Clatsop county. Or. On that date Henry Hewitt. 
Jr., who was the président of the Investment Company, transmitted the deed 
from ïacoma, Wash., to the Astoria >'atlonal Eanlc in Astoria, Or., with 
directions to the bank to deliver the deed to Ferguson for $12,800 net to the 
grantor in Tacoma funds. The letter and deed were received by the banlc 
on the following day. The $12,800 was paid into the banlv by Ferguson ou 
January 3, 1906, vvlth instructions to deliver the sanie, when the title to the 
land should be made perfect in hini, Ferguson, to the Investment Company 
in Tacojna Exchange, and that, pending the perfecting of said title, the 
bank should hold the money and deed in Its possession. Ferguson at the 
time specified certain defects in the title which needed correction. On 
January 5th the Investment Company requested of the bank a return of the 
deed. The deed was returned on January 9th for correction. Thereafter 
the Investment Company kept the deed, and finally refused to make any 
correction, or to return the same to the bank, or to deliver it to Ferguson. 
The plaintifCs allège, in effect, that the deed was deposited with the bank 
in eserovi-, so understood and treated by ail the parties, and that It, together 
with the arrangement whereby it was so placed in escrow, and the letters 
passing hetween the parties attending the transaction, constituted a valid 
and binding contract. whereby the défendant agreed to sell and the plaln- 
tlffs to purchase the lands described in the deed at and for the considéra- 
tion of $12,800, and that plaiutiffs are entitled to bave the same specifically 
enforced. The défendant controverts the claim of plaintiffs, and avers that 
Ferguson and Henry Hewitt, Jr., had a personal understanding, but not in 
writing, whereby it was agreed between them that défendant should sell 
and convey to the plaintiff Ferguson the lands described In the deed for the 
considération of the sum of $12,800 in ïacoma funds to be paid by Ferguson 
to défendant, and in further considération that Ferguson could and would 
procure and deliver to défendant in exchange therefor at and for an equal 
price based upon the estimate of timber thereon at 50 cents per thousand 
feet of stumpage, the title to a quantity of other timber lands containing an 
equal estimate or more of timber situated in Columbia county. Or., lylng 
adjoining certain timber lands then owned by défendant. Thèse averments 
are denied. 

C. W. Fulton, of Portland, Or., for plaintiffs. 
E. R. York, of Tacoma, Wash., for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
That the parties, Henry Hewitt, Jr., acting on tlie one part and E. Z. 
Ferguson on the other, had an understanding that the défendant Com- 
pany should deed the lands in dispute to Ferguson for a considéra- 
tion of $12,800, ihere is no dispute. But there is a dispute as to 
whether Ferguson as further part considération for the sale to him 
agreed to secure other lands for the défendant company adjoining 
some that it held in Columbia county. It is also disputed that the deed 
was delivered to the bank in escrow, and it is affirmed that whatever 
negotiations might hâve taken place relative to the sale of such lands 
by défendant company to Ferguson were not in writing, and therefore 
not binding or obligatory upon the défendant. There is a controversy 
also whether the negotiations were hadi with the défendant company 
201 F.— 48 
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or with Henry Hewitt, Jr., individually and upon his own account, 
and whether the company or its officers were authorized to exécute 
the deed in question. 

The negotiations were attended with considérable correspondence, 
and it will aid us materially first to take note of that. On July 24, 
1905, Ferguson wrote the Hewitt Investment Company : 

"You will reraember that I liave corresponded with yoii and also liad a 
Personal interview with your Mr. Hewitt some tlme sinee, ia regard to the 
tour claims tliat you own in 6/6, but at that time the prlce that you were 
aslclng for this land, was more than our parties would pay. 1 notice from 
the plats in my office that you are the owner of quite a little bunch of land 
in 5/3 and 5/4. Cohiinbia Co., and I would llke to know if you would con- 
sider a proposition to trade your 4 elaiœs In 6/6 for four claiius adjoining 
the land that you own in Columbia Oo., providing of course, that the land 
was as well tirnbered with as good a quality of timber. Our information 
on this subject shows the timber to be about the same in both locallties." 

Hewitt answered at the foot of the letter, and returned it : 

"Yours received ou my return. I hardly eare to trade lands. I mlght sell 
the whole bunch at 20.00 per acre. It is heavily tirnbered, will average from 
6 to 9 M per elaim. One claim somewhat burnt." 

Again, on August 17th, Ferguson wrote, inquiring whether the In- 
vestment Company would consider a proposition for an exchange of 
lands, and on September 25th as follows: 

"Your letter of récent date stating that you would not care to trade your 
lands, but that you would sell them ail for twenty dollars per acre, received. 
but in reply I hâve to say that there seems to be a very poor prospect of 
making a sale of this tract at the présent time. Timber buying bas dropped 
ofC, and there is practically no timber changing hands. It may be better 
after awhile. I am authorized to offer you eight thousand dollars for the 
four hundred acres in 6-G. As you know one of thèse claims is partially 
burned. One of them is better than the average, and the other two are Just 
about up to the average, in that part of the country, and the priée offered 
you is more than bas been paid any one else in the townshlp. The timber 
is mostly red and bastard flr ; practically no yellow flr." 

On December 22, 1905, Hewitt wrote the Astoria National Bank : 

"Please deliver the enclosed deed of lands in 6-6 West to B. Z. Ferguson 
for .$12,800.00 net to us in Tacoma funds. \Ve liave notifted Mr. Ferguson 
and he will probably call for the deed at an early date." 

He also wrote Ferguson as follows: 

"We hâve to-day sent deed for lands to Astoria N. Bk. which they will 
deliver to you on payment of 12,800.00. I will send you a check for com- 
missions wheti money is received of 2%%. Our directors would not allow 
more & in fact did not like to deed the land at ail. We consider this land 
worth 30,000. However if you can find us the land you promised, will send 
my son or another good cruiser to look over lands & in some way make good 
my promise to you. Now hustle & find the other land. It must be come-at-able 
& good logging chance flnally." 

By a coincidience Ferguson wrote Hewitt on the same day 

"I hâve ,1ust conipleted the abstracts for your land, but hâve not yet given 
them to the attorney. I hâve however loolced them over myself^ and flnd 
une matter that ueeds attention. There are four deeds to the Hewitt Invest- 
ment Co. and eaeh is signed Lester B. Lockwood, Hattie M. Lockwood by 
ITerbert S. Griggs her attorney in fact, and we do not flnd any power of 
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attorney of record froui Hattie M. Lockwood. It will be necessary to havfi 
this or else a deed from Hattie M. Lockwood. Please inform me if you 
hâve the P of A, and if so seiid it wltli your deed to the Bank ; if not, can 
you get a deed from her? If the attorney finds anything else will let you 
know, but 1 do not think there Is anytliing else. Of course you are aware 
that in Oregon the wife has a dower and her signature is more important 
than in Washington. Up to this tlme I hâve been too busy to send you the 
map of the other lands, but will do so soon. ïhere is quite a llttle work to 
make it up. When can I expect the deed?" 

On December 23d J. E. Higgins for the bank acknowledged receipt 
of Hewitt's letter with inclosure. 

On January 3, 1906, Ferguson wrote the bank: 

"Eelating to the deed from the Hewitt Investment Co. to E. Z. Ferguson, 
the undersigned, said deed being in your possession to be delivered to me 
upou the . paynient of $12,800 and purportiug to convey the following de- 
scribed land, to wit : [Description of land.] I hâve to say that the following 
matters in connection with the title to sald land need to be correeted. In 
the said deed the description reads T. S., whereas it should read T. 6 N., 
also there is lackiug in the title to said land a power of attorney from Hattie 
M. Lockwood to Herbert S. Griggs, which said power of attorney should be 
furnished by the Hewitt Investment Co. and placed of record. It also appears 
that the Hewitt Investment Co. has not complied with the Oregon laws gov- 
erning foreign corporations. I therefore deposit with you herewith the 
sum of $12,800.00 in gold coin of the United States, made payable to the 
said Hewitt Investment Co. with instructions that you shall, when the title 
to the said land shall hâve been made perfect in me, dellver to the said 
Hewitt Inve»t. Co. the said $12,800 in Taconia Exchange, and that pending 
the makln'g of said title perfect in me, you shall hold this money and deed 
in your possession." 

On the same day Ferguson wrote Hewitt Investment Company : 

"On Dec. 26th I wrote you in regard to the title of your land which I ani 
purchasing, stating that there was lacking in the title, a power of attorney 
from Ilarriet M. Ixickwood to Herbert S. Griggs, but up to this tirae, hâve 
no reply. My attorney has exaniined the abstract in regard to this title. 
but in addition to the power of attorney which is lacking, he finds two other 
matters which. need attention. In the deed, which you sent hère, the descrip- 
tion reads T. 6 S. instead of T. 6 N., also It does not appear that the Hewitt 
Investment Coriipany has complied with the Oregon laws governing foreign 
corporations; ï think for your own protection, that you would wlsh to 
stralghtien up this last matter on aceount of your other land in Oregon. I 
do not 'knoW how seriously this afCects the title, but think it would be better 
if it was straightened up. I bave to-day dcposited in the Astoria National 
Bank, the sum of $12,800, the sum to be sent to you in Taeoma Exchange 
when the title to this land is made perfect in me. I do this so that you wllI 
understand that I ani not endeavoring to gain tinie, but am ready and will- 
Ing to take over the deal whenever it is in shape for delivery." 

He also wrote Henry Hewitt, Jr., as follows: 

"This momiug I wrote to the Hewitt Investment Co., which letter you will 
undoubtedly receive about the same time that you receive this, and at noon 
to-day, i received your letter of the 2n(î, to which I hasten to reply. I 
think, in prder to get this matter straightened up with the greatest possible 
speed, it would be best for you to prépare a new deed making it just the 
same as, the. former deed, excepting to state that the land is ail in ï. 6 N. 
R. 6 W.,. W,,JiI., instead of T. 6 S. as it now reads. It Is évident from the 
deed in the harik that you hâve a copy and can see how this mistake occurred. 
This deed you can send to the bank to be substituted for the one that is now 
in .their hands. If at the same: time, you hâve an original power of attorney 
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to Mr. Griggs from Harriet M. Loekwood, it could be sent over and recorded 
in this county ; if you haven't tlie original, you eau liave a certifled copy 
raade from tlie records tliere wliicli will answer the same purpose, but before 
doing tliis, I would siiggest that you examine tlie power of attorney care- 
fully and see if it convoys sufflciont power to enable Jlr. Griggs as lier attor- 
ney to eonvey land in Oregon, otlierwise, it would be of no use and it would 
be necessary to obtain a deed direct from Mrs. Tjockwood. IJnder the Oregon 
laws. the wife's interest is absolutely necessary to hâve. We are very par- 
ticular in regard to our titles. because we expect to sell this land some day 
and do not wish to bave any trouble when the tlme cornes. lu regard to the 
Ilewitt Investment Company 's having failed to comply witb the Oregon laws 
govorning foreign corporations, we will not let this delay the deal, but will 
take it for granted that you will straighteu it up at your lolsure, but would 
like to kuow, when you write me, the exact amouut of the Couipany's iocor- 
poratcd capital." 

On January 5th the Hewitt Investment Company wrote the bank 
requesting a return of the deed, as follows : 

"The Ilewitt Investment Co. or Henry Hewitt, ,Tr.. sent you some tinie ago 
dceds to deliver to E. Z. Ferguson on payiiient of 12800 I thlnk. The deeds 
it seenis are faulty & Mr. Ferguson wants them changed. ïou will please 
return them & oblige." 

On the same day Hewitt wrote Ferguson : 

"Your favor ,Ian. 3 received. I hâve written Astoria îs'at. Bank to return 
deeds & as you suggest will make out new deeds. Mr. Grlggs has the old 
Hattie Loekwood deeds signed by hini as power of attorney & will .send uew 
ileed for her to sigu. It nia.y talîe some llttle time. About the connnission, 
the Co, some time ago passed resolutions to only allow 2^^ commissions for 
sales of lands, of which I was not iuformed, & besides this when I brought 
the matter up the directors ail but myself were agaiust selliug & would not 
bave consented at ail ouly to aceommodate me, I should bave brought the 
matter up. Of course you know wliat any oflieer promises is only good for 
his best endeavors to carry out bis promise. You are luighty lucky to get 
the land at ail. * * • Advise bank to return deeds." 

On January 8th Ferguson wrote Hewitt: 

"Replying to your favor of the Sth, I hâve to say that the bank has 
Informed me that they would return the deeds to you by to-night's mail. 
I suppose it will take two or three weeks for you to get them straight«ne<l 
out. In any eveut, the nioney will be left at the bank for you as soon as the 
title is completed. * * » Some time this week, I will send you a plat of 
Columbia County, showing your lands there, as well as the surrounding tim- 
ber, and statement of what I believe would be possible in adding to your 
holdings in that locality." 

And on January 25th Ferguson again wrote Hewitt: 

"If it can be arranged satisfactory to ail of us, I would rather pay the 
mouey over to you. In case we would pay the $12,800 to the Hewitt Invest- 
ment Company and take its warranty deed to the land, would you and the 
Company be willlng to give me an agreement and assurance that you would 
perfeet the title, say within a year, or longer, if need be? I see no reason 
why we cannot fix this up wlthout difflculty ; the power of attorney may 
turn up, or in any event, Mrs. Strong will get through her honeymoon some 
time and come home. Do you know when she procured her divorce? It niay 
be that this would straighten the matter ; in any event, it seems to me that 
If you get the money and we know the title to the land is going to be per- 
fected, that is ail that is necessary and we can ail sleep the sleep of the 
just. At your rate of interest, the money In the bank is losing nearly $100 
a month and I hope we can get it into your hauds wlth the greatest possible 
ftpeed and would therefore request an early reply." 
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This comprises practically the whole correspondence found in the 
record bearing upon the dealings of the parties respecting the land in 
controversy. Somewhat is said touching the amount of the conimis- 
eion Ferguson was to get for making sale of the land. This is not 
now a rnatter of dispute. And much is said respecting other lands 
looking to some further negotiations, but it does not elucidate the 
transactions of the parties with référence to the particular land hère 
in controversy. 

As will be noted from tlie correspondence, Ferguson made inquiry 
of the Hewitt Investment Company looking towards the exchange of 
certain lands in Columbia county for those in dispute, designated as 
the clairas in 6 — 6. The exchange of lands was declined, but Hewitt 
indicated that he might sell "the whole bunch" for $20 per acre, say- 
ing the land was heavily timbered, and would average from 6,000,000 
to 9,000,000 feet per acre. Then by Ferguson's letter of September 
25, 1905, he offered $8,000 for the "four hundred acres in 6 — 6." 
Nothing seems to hâve corne of this offer. The parties talked with 
each other on occasion, and fînally it was agreed between them, but 
not by spécifie note or mémorandum in writing, that the défendant 
Company would sell and Ferguson would purchase the 640 acres of 
land in controversy. Looking to a consummation of the agreement, 
the défendant sent its deed purporting to be executed and acknowl- 
edged in favor of Ferguson to the Astoria National Bank to be deliv- 
ered to Ferguson on bis payment into the bank for the défendant of 
the sum of $12,800. To this point the contestants are agreed, except 
that the défendant claims that Ferguson agreed, as part of the same 
transaction, that he would procure for défendant other lands in Co- 
lumbia county containing an equal estimate or more of timber at a 
price équivalent to 50 cents per thousand feet in the stump. Ferguson 
dénies that any agreement was reached between them touching thèse 
other landis. There was much conversation between them, and much 
was said in the correspondence respecting other lands situated in Co- 
lumbia county, and lands adjoining lands belonging to the défendant 
in such county, whereby it appears that Ferguson was endeavoring to 
find for the défendant lands which the latter desired to purchase if the 
timber was suitable and the price satisfactory. But the strong pré- 
pondérance of the évidence is against the conclusion of any definite 
agreement, either oral or written, as claimed by défendant. It is 
enough, it seems to me. to set this matter at rest that the parties agreed 
that the $12,800 considération for the lands in dispute was to be paid 
through the bank directly to the défendant company. No part of this 
money was to be used by Ferguson for the purchase of other lands, 
and there was to be no direct exchange of the lands in question for 
those other lands spoken of. Had it not been for the irregularities 
found in the title, the agreement touching the lands in dispute would 
hâve been fully closed and executed by the final passing of the deed 
through the bank and the payment of the considération therefor. It 
is unlikely that the parties would be willing thus to close up the mat- 
ter in that respect if the dealings as to the other lands were of such 
importance as is claimed for them. The défendant desired to, no 
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doubt, and would hâve purchased other lands as a further investment, 
and Ferguson busied himself to a greater or less extent in endleavoring 
to find such lands. When found, the timber thereon was to be subject 
to the cruise of the défendant, and the price depended upon what they 
could hâve been purchased for in the market, so I conchide on this 
subject that, while the parties canvassed the matter respecting the 
purchase by défendant through Ferguson of other lands, there was no 
definite agreement arrived at as to this, nor did any agreement of the 
kind form or constitute a part of the agreement to sell and convey 
the lands in dispute. 

The essential controversy hinges about the contract to convey. The 
défendant insists that it was verbal only, and, being concerning land, 
was a nullity ; while, on the other hand, it is contended that consider- 
ing the correspondence between the parties, together with the deed and 
the manner of its treatment and disposai, the contract was in writing, 
or of such a character as to preclude the application of the statute of 
fra!uds. This includes the suggestion that the deed was by agreement 
of the parties placed with the bank in escrow, to be held by it subject 
to the payrrient by Ferguson of the considération to be accounted for 
to thé défendant. The Hewitt Investment Company dénies that there 
was ariy understanding or agreement that such deed should go to the 
bank in escrow, and claims that the deed was only sent to the bank 
as the agent of the défendant to carry out its instructions respecting 
the same: 

Ferguson testifies that on a particular trip he made to Tacoma, 
where Hèwitt lived, he and Hewitt, who was acting for the défendant 
Company,' agreed upon a deal whereby the défendant would sell the 
four daims to plaintiff for the considération of $20 per acre, or the 
aggregat'e sum of $12,800, and that Hewitt "would send the deedi over 
to the Astoria National Bank." "He," continues the witness, "told me 
that he' would hâve the deed executed, and would send it over, and 1 
was % go home, which I did, and pay the money." At the close of 
bis examination he further testifies respecting the same subject: 

"Q. Mr. ferguson, I wish you would explaiu to the court how It happeriéd 
that the ' deed was sent over to the Astoria National Bank by Mr. Hewitt. 
A. Why, I think I requested him to send it to the Astoria National Bank. 

* *. * 

"Q. What did he say in regard to doiug that? A. Why, he said that he 
would hâve it flxed up; said he would hâve to hâve a meeting of the board 
of directors,' and that he would flx it up ; and that is when I asked him 
about the board of directors, and he told me that he was practically the whole 
thing; that he and his son owned ail the stock. 

:'Q. ^0 you suggested to him to send it to the Astoria Nationfil Bank, and 
what werè you to do when he sent it to tlie Astoria National Bank? A. Wliy. 
of course, I told him the abstracts would hâve to be made; and, if we fomid 
the title was ail right, we would pay the money. That was the gênerai 
understanding with things of that kind. 

Cross-ekàmination : 

"Q. Mr. Ferguson, that was just a matter of détail between you and Mr. 
Hewitt?' a: "ïes. 

''Q; Btt that was not any spécial matter of agreement at ail. was it? A. 
Well,:,I: suppose it would be just as much an agreement as ail our talkwas 

at . that ■- tlmc. ,,, 
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"Q. But did you bave any spécial agreement as to tlie conditions under 
whicli the deed was to be sent to tlie Ijank? A. Nothing. I don't tliiuk any- 
thing spécial. 

"Q. Or any as to the conditions under whicli the money was to be paid 
into the bank by you? A. Well, of course, I don't know — 

"Q. I mean, was there any spécial asreenient at that time on the subject? 
A. I don't know as there was any spécial agreement. I don't renieniber just 
what was said lietween us on that subject at that time. 

"Q. Mr. Ilewitt was to go ahead and bave the deed executed, and send it 
down? A. Send It over, and we would liave an abstract of title made, and, 
when the title was perfect, we would pay the money and take the deed. That 
Avould be the usual method of procédure. 

•■Q. (Redlreet) That was the custoni, was it? A. Tes." 

[1] A deed in escrow is one that has been delivered to a straiiger, 
with directions that he shall deHver to the grantee upon performance 
by the latter of some condition, as the payment of a sum of money, 
or the observance of some obhgation, or the happening of some event, 
the grantor reserving the rigtit to reclaim the deed if the condition is 
not fulfilled, or the event does not happen. Wier v. Batdorf, 24 Neb. 
83, 38 N. W. 22, 23; 16 Cyc. 561. And it would seem that it is not 
essential that the condition upon which the instrument is delivered in 
escrow be evidenced by writing. It may rest in paroi, or it may be part- 
ly oral and partly in writing, and may be established by oral testimony. 
11 Am. & Eng. Enc. of Eaw (2d Ed.) 343 ; Gaston v. City of Portland, 
16 Or. 255, 19 Pac. 127; Cannon v. Handiey, 72 Cal. 133, 13 Pac. 315. 
But it is not essential hère to inquire strictly as to thèse matters. I 
liave concluded that what was done and what was written relative to 
the transaction, including the deed that was sent to the bank, consti- 
tuted a vahd contract in writing for the sale of thèse lands by the 
défendant to plaintiff Ferguson. The earlier correspondence shows 
that Ferguson was desirous of making an exchange of lands. Ail 
prolïers on this basis were declined by the défendant. After some 
further correspondence and negotiation, the parties agreed verbally 
upon the sale of four claims at the price of $20 per acre, or $12,800. 
The deed was executed. It contained a description of the land to be 
sold, and expressed the considération, and was in apt form of con- 
veyance by a corporation. 

[2] Standing, alone without deHvery, unless deposited as a perfect 
escrow, it would not be sufficient as a contract to convey, and spécifie 
performance could not be predicated upon it. 

[3] But there is more hère, and the parties hâve practically con- 
firmed in writing what they agreed to orally. On the same day the 
deed was sent to the bank Hewitt, who was acting for défendant, 
wrote Ferguson; 

"We bave to-day sent deed for lands to Astoria National P.anli, which they 
will deliver to you on payment of .|12,S00." 

It would seem from the letter written by Ferguson to Hewitt on the 
. same day, without knowledge that Hewitt had written, that Ferguson 
had previously had in his possession the abstract of title to the land, 
for he points out an irregularity in such title. He requests of.HiÇwitt, 
furthermore, if he has in his possession a certain power of attbrney, 
the instrument upon which the irregularity dépends, that he send it 
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along with the deed to the bank. On January 3, 1906, Ferguson wrote 
again to the Hewitt Investment Company, stating that his attorney had 
examined the title, and liad found two other matters which needed at- 
tention. One was that the description of the deed designated the land 
as in township 6 S., instead of 6 N., as it shoukli be, and the otlier that 
the Investment Company had net comphed with the Oregon laws gov- 
erning foreign corporations. It shonld be said in this connection that 
the deed described the lands as lying in Clatsop county, Or., which 
cured the defect to which attention was cahed as to description. The 
letter also stated that Ferguson had on tliat day deposited in the bank 
$12,800 to be sent to the défendant when the title was made perfect. 
On the same day, January 3d, Ferguson also wrote to Hewitt, suggest- 
ing Ihat, in order to get tl;e matter straightened up speedily, it would be 
best for Hewitt to prépare a new deed making it just the same as the 
former deed, the one in the bank, excepting to state that the land was in 
township 6 N., instead of township 6 S., "as it now reads," and furtlier 
suggesting : "This deed you can send to the bank to be substituted for the 
one that is now in their hands." Other suggestions were made relative 
to the pavifer of attorney, and Ferguson advised Hewitt that he would 
not let the noncompliance on the part of the company with the Oregon 
laws "delay the deal." On January 5th the Hewitt Investment Con:- 
pany requested the bank to return the deed. On the same day Hewitt 
wrote Ferguson that he had written the bank for the return of the 
deed, and that, as suggested by Ferguson, he would make out a new 
deed. He also requested Ferguson to advise the bank to return the 
deed. Ferguson had previously, to wit, on January 3d, deposited tlie 
$12,800 with the bank, and written it to dcîiver the said sum in Ta- 
coma exchange to the Hewitt Investment Company when the title to 
the land had been made perfect in him, Ferguson, and that, pending 
the making of said title perfect, it should hold the money and deed 
in its possession. On January Bth Ferguson wrote Hewitt that he 
had been infoi-med by the bank that it would return the deed, and 
further stated : 

"I suppose It will take two or tliroe weeks for ,you to g«t them straisçliteued 
out. In any eveiit, tlie niouey wlll be left at the bauk for you as soou as the 
title is coinpleted." 

Now, taking this correspondence together, including the deed and 
the treatment thereof by the parties, I am of the opinion that it con- 
stitutes an agreement in writing in effect such as is required by the 
statute of frauds respecting sales of land. The deed, while deposited 
with the bank, was not withdrawn except by the consent of Ferguson, 
and, wlien withdrawn, it was understood that another would be sub- 
stituted in its stead, with the corrected description, when the title could 
be straightened out. The deed, treatedi as a mémorandum, expressed 
the considération, described the property to be conveyed, and was sub- 
scribed by the party to be charged. This was to be replaced by a new 
deed with an amendment in the description — an amendment not alto- 
gether material to a valid conveyance of the land. The correspond- 
ence, aside from the deed, comes near if not quite fulfllling the like 
requirements of a contract for the sale of lands. But the deed, under 
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the agreement by which it was withdrawn from the bank, must be 
considérée! as subsisting, even though in the hands of the Investment 
Company, until a new deed is produced to take its place. It was net 
canceled nor uUimately surrendered. It was allowed to be returned 
until a new one should be produced to take its place, the money re- 
maining ready at ail times to be paid over when the arrangement was 
consummated. Without else, the contract is valid, and one that a 
court of equity would require to be speciiically performed. In sup- 
port of this view, see Flegel v. Dovvling, 54 Or. 40, 102 Pac. 178, 135 
Am. St. Rep. 812. 19 Ann. Cas. 1159; Alexander v. Vandercook, 136 
Mich. 642, 99 N. W. 858; Regan v. Howe, 121 Mass. 424. The irreg- 
ularity as to compliance with the Oregon laws by the Hewitt Invest- 
ment Company was waived by the letter which bas been noted. As 
to the power of attorney, Ferguson testifies that he remembers find- 
ing one in the records at Tacoma, and that he told Hewitt he would 
be satisfied with a certified transcript of it, as far as the title was con- 
cerned, and requested the deed of him, but that he bas not delivered 
it nor surrendered the corrected deed. It seems, therefore, that Fer- 
guson did not further insist upon the title being corrected as first re- 
quested, and was willing to take the title as it was und:"r the warranty 
of title, thus relieving the transaction of the objections first made as 
to the title. No further obstacle remaining, the Hewitt Investment 
Company should bave redelivered the old deed or executed and deliv- 
ered a new deed to take its place. 

[4] I am not favorably impressed with the défense as elucidated 
by the testimony that the Investment Company was not authorized to 
exécute the deed. Henry Hewitt, Jr., was in control of the entire busi- 
ness of the Company, and he and his son, J. J. Hewitt, and perhaps his 
wife, were the owners of practically the whole of the capital stock. 
J. J. Kewitt, the son, was secretary. The by-laws of the company 
would seem to authorize the président, with the approval of the other 
members of the finance committee- — such committee consisting of the 
président and two other members of the board of directors — to buy 
and sell real property without further spécifie authority from the 
board. By article 7 he is made gênerai manager, "with full power 
to buy real estate * * * or anything which the company is enti- 
tled to hold, buy and sell, subject to the approval of the finance com- 
mittee," and by article 11 it is made the duty of the finance committee 
"to advise with and approve the purchases and sales made by the 
président." Evidently Henry Hewitt, Jr., bas conducted the business 
of the company as though he were vested with full power to do the 
things requisite to the purchase and .sale of real property, ail in the 
name of the company, and his conduct in connection with the trans- 
action now in controversy was in accord with such practice. Under 
such conditions and practice, the Hewitt Investment Company ought 
to be and is estopped to deny the authority of Hewitt to enter into 
the contract or agreement in question to exécute with the secretary the 
deed necessary to convey the title. The plaintififs are therefore enti- 
tled to a decree requiring the défendant Hewitt Investment Company 
to exécute and deliver to Ferguson a deed in form as executed and 
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placed in the bank to the premises in question. The défendant, how- 
ever, is entitled to the fund deposited in the bank as considération 
for the land, and, having paid the taxes on the land since the deed was 
first executed, shoiild bave a decree for the repaynient to it by plain- 
tifïs 6i such taxes, with interest at the rate of 6 per cent, per annum 
from the time of pEiyment, aniounting in the aggregate to $1,716. 



BUELL V. KANAWHA LUMBER CORPORATION. Ex parte WIIvLOOX 
& WII.,LCOX. Ex parte McCULLOUCÎH. 

(District Court, E. D. South Caroliua. December 31, 1912.) 

1. Attokney and Cuent (§ 155*)— Fées oe Attorxey — Allowancb FKOjr 

ITUND IN COUKT — PRINCIPLES GOVERNINO. 

The gênerai équitable principlc on whlch American courts act lu allow- 
ing counsel fées froiu a fund in court for distribution is that where one 
has gone into a court of equity, and, taking the rlsk of litlgation on him- 
self, has created or preserved or protected a fuud in whlch others are 
entitled to share, such others will be requlred to contrlbute their share 
to the reasonable c-osts and expenses of the litlgation, includlng reason- 
able fées to complalnanfs counsel; but, to warrant such allowance, the 
fund so created or preserved must be one applicable to the elaims of the 
complalnant and thoso interested with him, and a fund on which others 
hâve liens superlor to complaliiant's claim cannot be subjeoted to such 
payments to the dlspJacement of such liens. 

[I5d. Note. — Eor other cases, see Attorney and Client, Cent. Dig. § 310 1 
Dec. Dig. § 155.*] 

2. Attor.xey and Client (§ 155*) — Insolvency .\nd Receivees — Distbibu- 

Tio.\ oF Assets — Am.owance of Counsel Fées. 

AVhere an ofHcer and stockholder of an industrlal corporation, who was 
aiso a small iuis(K:nred creditor, for the beneflt of the corporation aud its 
stockholders aud not of its creditors, procured the appolntment of re- 
ceivers for the corporation and an order authorizlng them to issue receiv- 
ers' certiflcates, ^vliich were made a flrst lien ou its property, and the 
proceeds of the property when subsequently sold, after paylug necessary 
charges, were insuflicient to pay such recelvers' certiflcates, the court had 
no authorlty to pay fées to counsel who acted for complainant, and also, 
without speclflc appolntment, for the recelvers out of such fund. 

iKd. Note. — For other cases, see Attorney and Client, Cent. Dig. § 316; 
Dec. Dig. § 155.*] 

3. Equity (§ 304*) — Insolvency and Receivers — Distribution of As,seis — 

l'RIORITY OF CLAIMS — FbES OF MaSTER. 

Nor In such case is the fund applicable to payment of the fées of a 
spécial master, appointed after the recelvers' certiflcates were issued and 
soid to hear and détermine issues in a contest for the removal of the re- 
ceivers, but such fées are taxable as costs to the unsuccessful party to 
such conte.st. 

lEd. Note. — For other cases, see Equity, Cent. Dig. §§ 857-859; Dec. 
Dig. § 394.*] 

In Eqtiity. Suit by George F. Buell against the Kanawha Luniber 
Corporation. On appHcations by Willcox & Willcox, counsel for com- 
plainant, and by Joseph A. McCullough, spécial master, for allowance 
of fées from fund in court. Pétitions denied. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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F. Barron Grier, of Greenvvood, S. C, and E. M. Blythe, of Green- 
ville, S. C, for petitioners. 

Iredell Meares and A. G. Ricaud, both of Wilmington, N. C., for 

intervening petitioners. 

SMITH, District Judge. This cause came on to be heard upon the 
application of Messrs. Willcox & Willcox for fées as counsel for the 
plaintiff herein and for the receivers, and also upon the application for 
feesof Joseph A. McCullough, Esq., heretofore appointée! spécial mas- 
ter, and was heard upon thèse applications, the report of, the stand- 
ing master thereon, the testimony taken on thèse applications, and 
generally the record in the cause. 

The f acts appear to be as f ollows : 

On the 7th day of March, 1908, George F. Buell presented his bill 
of complaint in this cause to Hon. J. C. Pritchard, United States Cir- 
cuit Judge, against the Kanawha Lumber Corporation. In that he set 
out that he was the secretary of the défendant corporation, which owed 
him the sum of $187.50 on account of unpaid salary, and was also a 
stockholder in the corporation, Ijeing the owner of 100 shares of its 
capital stock, that the total liabilities of the corporation were about 
$133,000, and that the value of its assets was about $531,000. The 
bill stated that the company was involved, and could not get funds to 
carry on its business, and that the only way in which it could proceed 
and be saved as a property for the corporation and stockholders would 
be by the carrying on the business by receivers appointed by this 
court, who could conduct its business at a profit and prevent its dis- 
integration by being subjected to numerous actions and suits and the 
daims of creditors under levy and sale, and prayed that the court 
would appoint receivers to take charge of the assets and property 
of the corporation and conduct its business. On the same day the 
défendant, the Kanawha Lumber Corporation, presented its answer, 
admitting the allégations of the bill, and joining with the complainant 
in its prayer for relief. The attorneys for the complainant, George 
F. Buell, were Messrs. Willcox & Willcox, and the attorney for the 
Kanawha Lumber Corporation was Mr. Henry E. Davis. On présen- 
tation of the bill of complaint and the answer the Honorable J. C. 
Pritchard, United States Circuit Judge, made an order dated the 
7th March, 1908, appointing three receivers to take possession of 
ail the assets of the Kanawha Lumber Corporation, with power to 
carry on and continue its business. The bil! and order were filed on 
March 9, 1908. A few days afterwards, on the lOth March, 1908, 
Messrs. Willcox & Willcox, signing themselves as attorneys for the 
receivers, gave notice to Mr. Davis as attorney for the défendant that 
they would apply to Judge Pritchard at his chambers for an order 
authorizing the receivers, among other things, to issue receivers' cer- 
tificates to an amount not exceeding $30,000. It appears that a bill 
of complaint and answer of the same ténor as those in the Circuit 
Court for this district had been filed in the District Court of the 
United States for the Eastern District of Virginia, and that the notice 
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of application to issue receivers' certificates, together with the pétition 
of the receivers for the purpose of having that issue authorized, was 
made in the United States Circuit Court for the Eastern District of 
Virginia, although the assets of the défendant mentioned in the bill 
were in the district of South CaroHna. On the 14th March, 1908. 
Judge Pritchard by an order made upon this application in the cause 
in the Circuit Court of the United States for the Eastern District of 
Virginia ordered, among other things, that the receivers should issue 
certificates not to exceed the sum of $30,000, with interest at 6 per 
cent, per annum, payable quarterly, which should be by their terms 
a first lien upon ail the assets of the Kanawha Lumber Corporation, 
except such of its assets as are now subject to lien, and should be by 
their terms a lien on such assets as are now subject to lien, second 
only to existing liens. 

A certified copy of this order was by direction of the court in the 
order sent from the Circuit Court of the United States for the East- 
ern District of Virginia to, and filed in the proceedings in this court 
on 20th March, 1908. On the 2Sth July, 1908, the receivers appointed 
by Judge Pritchard filed a statement in the form of a balance sheet 
as of March 9, 1908, showing the total assets of the Kanawha Lum- 
ber Corporation to be according to the book entries filed by them. 
$427,016.57. The receivers, in pursuance of the order authorizing 
them, issued the certificates up to the full amount of $30,000, and 
thèse certificates, with interest according to their terms to an amount 
aggregating for the same some $35,000, are ail still due and unpaid. 
In September, 1908, certain petitioners, viz., D. C. Boyce, F. M. Boyce, 
Bettie Boyce, the Murchison National Bank, and the Charleston Na- 
tional Bank, filed an intervening pétition in the cause to hâve the court 
direct the receivers to stop ail opération, and aiso that the receivers 
appointed by the court should be removed. This pétition was after- 
wards also joined in by the Bank of Horry, the Burroughs & Collins 
Company, and the Horry Hardware Company. Another pétition was 
filed on September 19, 1908, on behalf of George F. Buell, the com- 
plainant, W. C. Lewis, Laura Lewis, and W. S. Lewis, also asking 
that the receivers be removed. The receivers filed their answers to 
the pétition, and it was ordered by an order made by Judge Pritchard 
on September 19, 1908, that ail matters and things referred to in the 
pétition and the answer of the receivers and ail issues arising thereon 
be referred to the LIonorable Joseph A. McCullough of Greenville, 
S. C, as spécial master, to take the testimony and report the évidence 
with his findings of fact thereon to the United States Circuit Court 
for this district. The spécial master took the testimony and made his 
report, and, the cause coming on to be heard upon the same, Judge 
Pritchard by an order dated April 21, 1909, allowed the receivers to 
continue to operate for a limited time, and refused to remove the 
receivers, but allowed the receiver, J. C. Causey, Jr., to resign, and 
appointed J. J. Britt in his place, and referred the cause back to the 
spécial master to take proof of claim and report. Later, by an order 
dated July 6, 1909, Judge Pritchard allowed James J. Britt to resign, 
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and appointée! William H. Chadbourn in his place. The cause having 
corne on to be heard before Judge Pritchard on December 28, 1911, 
he made a decree wherein he adjudged the certificates issued under 
the drder of the court to be valid obligations of the court, and enti- 
tled to be paid by the receivers from the funds in their hands, and 
next that the claims of the Russell Wheel & Foundry Company and 
the Climax Manufactory Company were entitled to liens upon the same 
funds to the extent of their debts, and the receivers were directed 
to pay them. 

By intérim orders the sale of ail the property had been ordered, 
which has been made, and it appears that there are now in the hands 
of the receivers remaining after the paymeuts and disbursements made 
by them as a total resuit remaining of ail the sales in cash and notes 
respectively, $38,240.94, representing the entire assets to be adminis- 
tered at this date. This is subject to the payment of whatever may 
be the incidental and necessary costs of the court, to be paid out of 
this fund the claim of the Russell Wheel & Foundry Company, amount- 
ing to some $3,719, with some four years interest to be added, and the 
claim of the Climax Manufactory Company, amounting to some $1,050, 
with four years interest. It is also stated, although the record does 
not show, that there is some $2,000 still due upon unpaid bills of the 
receivers. From the fund in court, therefore, there must be first 
deducted in any event the total of the claims due to the Russell Wheel 
& Foundry Company, and the Climax Manufactory Company, viz., at 
least $5,000, leaving applicable to the payment of receivers' certificates 
the sum of not more than $33,240.94, while the total amount due upon 
the receivers' certificates with interest to date is stated to be not less 
than $35,000. So that, in any event, there will not be enough to pay 
ofï thèse certificates, with interest in fuH. 

There is now presented to the court claims on behalf of Messrs. 
Willcox & Willcox, attorneys, for $7,500, and of the spécial master, 
J. A. McCullough, Esq., for compensation of $1,000, making a total 
of $8,500 to be deducted from this fund, which, if taken from the 
fund, would leave only applicable to the receivers' certificates the sum 
of $26,000, irrespective of any other incidental costs of court to be 
paid out of the same. The question for the court to décide now is 
whether thèse applications of Messrs. Willcox & Willcox and Joseph 
A. McCullough, Esq., should be allowed as payments to be made out 
of this fund ahead of the certificates. 

The issuing of receivers' certificates is the exercising of an extra- 
ordinary power by a court of equity, and is done for the purpose 
of saving and preserving property whose destruction or loss or impair- 
ment is threatened. Their issue for purposes of business opérations 
began apparently in the issuance of receivers' certificates for the pur- 
poses of public service corporations so as to permit them to perform 
their duties to the public by continuing their opération; the court 
holding that the performance of thèse public duties came before ail 
other demands upon a public service corporation. It was therefore 
held by the court that in the case of a public service corporation re- 
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ceivers' certifîcates could properly be issued by the court for the pur- 
pose of enabling that coi-poration to go on and perform its functions, 
as well as préserve its property for the benefit of its stockholders 
and creditors. The use of receivers' certificates by issuing them for 
the purposes of industrial corporations has also been allowed. In 
such cases, however, it has usually been restricted very strictly to the 
purposes of saving and preserving the property from threatened loss 
or destruction, and it has been questioned whether they could be issued 
to take precedence over existing Uens without the consent of the Hen- 
holders. The power to issue thèse certificates and permit loans upon 
them is a very important and salutary one to courts of equity. By 
the use of them property can be saved in this way from destruction, 
and it is exceedingly important that tlieir vahdity and lien should in 
no wise be impaired. If it should be understood that in the case 
of receivers' certificates issued by a court for the extraordinary pur- 
poses above mentioned, and purporting to be a first lien upon ail the 
assets and property of the corporation, they are not so, but subject 
to the payment of subsequently accruing debts for administration 
or otherwise, their negotiability and value will be much impaired, and 
the power of the court to use them for most pressing occasions would 
be much lessened. In the présent case the order directing the issue 
of thèse certificates expressly directed and ordered that they should 
be a first lien upon ail the assets of the corporation, assets at that time 
which by the allégations of the complaint and the statements of the 
receivers appeared to aggregate over $400,000. A casç is now pre- 
sented before the court vvhere upon the actual net results realized 
from thèse assets applicable thereto they are insuflicient to pay thèse 
certificates, whether the fund for the payment of the certificates shall 
be still further reduced by the payment in priority to them of the 
claims now before the court. 

1. As to the daim of Messrs. Willcox & Willcox. 

It appears from the testimony that the bill of complaint was filed 
for the purpose, not of enforcing claims against the corporation, but 
for the benefit of the corporation, by enabling receivers, if appointed 
for its benefit, to obtain money through the machinery of the court 
whereby to keep the corporation a going concern. The whole pro- 
ceedings were initiated with the knowledge and consent of the of- 
ficers of the corporation, and, in fact, by its ofiicers and other stock- 
holders for the benefit of the corporation. The testimony shows that 
the complainant, Buell, was the secretary of the corporation, that he 
was a creditor for a very inconsiderable amount for unpaid salary, 
and that in filing this bill initiating thèse proceedings he was acting 
really under the authority and by the instruction of the corporation 
so as to obtain the appointment of receivers to hold the property and 
carry on the concern. By the appointment of thèse receivers the cor- 
poration and its stockholders obtained the position of having the 
corporation kept as a going concern out of the reacli of creditors who 
might be inclined to enforce their debts at law, and thus enabled to 
use its assets to raise funds having precedence in payment over other 
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claims, for the purpose of its opération, by an order of court allow- 
ing receivers' certificates to be issued as a first lien upon its assets. 
It was not the case of a bill filed bona fide by a creditor to enforce 
claims, or by a stockholder to enforce his rights against contesting 
stockholders, but a bill filed in reality by the défendant corporation 
itself through the procured agency of its secretary for the purpose 
of enabling the corporation to fence off the claims of creditors, and 
to borrow money as a first lien on its assets to carry on its opérations 
for the benefit of its stockholders. Messrs. Willcox & Willcox were 
the attorneys for the complainant, and the attorney for the défend- 
ant was Mr. H. E. Davis, a young man who was at that time em- 
ployed in the office of Willcox & Willcox, and the terms of the answer 
show that he represented no really antagonistic interest. The notice 
to him, therefore, of the proposed application for an order for the 
issue of receivers' certificates, was in reality no service of a notice 
upon any substantially antagonistic interest. Messrs. Willcox & Will- 
cox, thus having obtained the receivers and filed the bill as solicitors 
for the complainant, were presumably aware of ail the circumstances 
of the case when they made the application for the issue of thèse cer- 
tificates, and obtained the order for the issue, in which order they were 
advised that thèse certificates when authorized to be issued were to 
be a first lien on ail the assets of the corporation. They subsequently 
acted as counsel for the receivers, but there is no order taking them 
away from their position as solicitors for the complainant. Subse- 
quently the complainant joined in a pétition to hâve thèse receivers 
who had been appointed on the motion of his own attorneys, or the 
attorneys who were acting for him, renioved, which placed him in 
an antagonistic position to the receivers and to Messrs. Willcox & 
Willcox, who were acting as counsel for the receivers, but, so far 
as the record shows, there is no order relieving Messrs. Willcox & 
Willcox from their position as complainants' counsel, nor any order 
appointing them as receivers' counsel, and the inference to be drawn 
from their action on behalf of the receivers in carrying out the plan 
agreed upon when thèse proceedings were instituted would be that 
they were still continuing to act for the interests they represented at 
the time of the institution of thèse proceedings. They did represent 
the receivers in the apparently very hot and contested controversy 
which arose upon the attempt of the intervening petitioners, including 
the complainant himself, to remove the receivers from their position, 
and they did also represent the receivers in a number of incidental 
matters that came up during the opération of the receivership. 

The court has gone carefully over the question and the circum- 
stances of the cases in which the allowance of fées to counsel is made 
in equity causes, and has consulted the following cases among others : 
Lynch v. De Bernai, 9 Wall. 315, 19 h. Ed. 714; Hauenstein v. Lyn- 
ham, 100 ,U. S. 483, 25 L. Ed. 628 ; Trustées v. Greenough, 105 U. 
S. 527, 26 L. Ed. 1157; Central R. R. v. Pettus, 113 U. S. 116, 5 
Sup. Ct. 387, 28 L. Ed. 915; Hobbs v. McLean, 117 U. S. 567. 6 
Sup. Ct. 870, 29 E. Ed. 940; Thompson v. Phénix Ins. Co., 136 
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U. S. 287, 10 Sup. Ct. 1019, 34 h. Ed. 408; Fowler v. Equitable 
Trust Co., 141 U. S. 411, 12 Sup. Ct. 8, 35 L. Ed. 794; Harrison v. 
Perea, 168 U. S. 311, 18 Sup. Ct. 129, 42 L. Ed. 478; Randolph v. 
Scruggs, 190 U. S. 533, 23 Sup. Ct. 710, 47 L. Ed. 1165; Hand v. 
Railroad, 21 S. C. 162; Hubbard v. Camperdown Mills, 25 S. C. 
496, 1 S. E. 5; Lawton v. Perry, 45 S. C. 319, 23 S. E. 53; Central 
Trust Co. V. Wabash. St. L. & P. Rv. Co. (C. C.) 23 Fed. 675 ; Ad- 
ams V. Kehlor Milling Co. (C. C.) 38 Fed. 281 ; Claflin v. Bennett 
(C. C.) 51 Fed. 693; IJlair v. Harrison, 57 Fed. 257, 6 C. C. A. 326; 
Farmers' Trust Co. v. Green, 79 Fed. 222, 24 C. C. A. 506; U. S. 
V. Boyd (C. C.) 79 Fed. 858; Burden Co. v. Ferris Co., 87 Fed. 810, 
31 C. C. A. 233; In re Scholtz (D. C.) 106 Fed. 834; Glidden v. 
Cowen, 123 Fed. 148, 59 C. C. A. 172 ; Lamar v. Hall & Wimberlv, 
129 Fed. 79, 63 C. C. A. 521 ; Firth Co. v. Milieu Cotton Mills (C. 
C.) 129 Fed. 141; Page v. Rogers, 149 Fed. 194, 79 C. C. A. 153; 
Re Waterloo Organ Co., 154 Fed. 657, 83 C. C. A. 481 ; Gilmore v. 
McBride, 156 Fed. 464, 84 C. C. A. 274; Re Williams' Estate, 156 
Fed. 934, 84 C. C. A. 434; Mcintosh v. Ward, 159 Fed. 66, 86 C. 
C. A. 256; Re Franklin (D. C.) 151 Fed. 642; Haight & Frees Co. 
V. Weiss, 165 Fed. 430, 91 C. C. A. 380; :\liers v. Columbia Mut. 
Bldg. Ass'n (C. C.) 166 Fed. 781 ; Jefferson Hôtel Co. v. Brumbaugh. 
168 Fed. 867, 94 C. C. A. 279 ; Dunlap Hardware Co. v. Huddleston, 
167 Fed. 433, 93 C. C. A. 69 ; Edwards v. Bay State Gas Co. (C. 
C.) 172 Fed. 971 ; Doddridge County Oil & Gas Co. v. Smith (C. C.) 
173 Fed. 386; Pusey & Jones v.. Pemi Paper Mills (C. C.) 173 Fed. 
629; In re AUert (D. C.) 173 Fed. 691; In re E. I. Fidler & Son 
(D. C.) 172 Fed. 632 ; Bowker v. Haight Co., 170 Fed. 67, 95 C. C. 
A. 343; Gillespie v. Piles Co., 178 Fed. 886, 102 C. C. A. 120; Bray 
V. Staples, 180 Fed. 321, 103 C. C. A. 451; Ely v. Van Kannel Re- 
volving Door Co. (C. C.) 184 Fed. 459; Guaranty Trust Co. v. Chi- 
cago, 185 Fed. 411, 109 C. C. A. 18; In re Gillaspie (D. C.) 190 Fed. 
88; In re Freeman (D. C.) 190 Fed. 48; Euckwalter v. Whipple, 115 
Ga. 484, 41 S. E. 1010._ 

The custom of allowing compensation to solicitors out of a fund 
in court originated as it appears in England in courts of equity, where 
costs as between solicitor and client would be allowed out of the 
fund to the solicitors of the complainant in the proceeding upon the 
theory that where one litigant had proceeded, and at his own expense 
had either created or preserved or protected a fund, and others were 
entitled to claim and did claim in the results of his labors, it was not 
fair that the person who had taken the risk and cost and expenses 
of litigation should bear ail the costs, but that those who shared in 
the fruits of it should bear their fair pro rata share. This rule wks 
eminently fair and proper. It simply went to the extent that, where 
meritorious results were actually achieved, that those wdio lay by in 
inaction should not be allowed to await the resuit, escape ail expenses 
if the case be lost, but, if successful, share the actual benefits by re- 
ceiving their portion of this success, without contributing their share 
of the expenses. As it would hâve been futile and unnecessary to 
subject the successful plaintiff to a suit at law against each that 
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availed himself of the resuit, the court of equity, having the fund in 
its hands, did equity by allowing to the complainant who took ail the 
risk of loss in this way to recover his costs as between solicitor and 
client out of the fund before the payment of the pro rata shares to 
those who shared vvith him in the success of his labors. In England 
this seems to hâve been confined to the costs as between solicitor and 
client, and not to hâve been extended to the fées of counsel; that 
is, fées of the barristers. 

[ 1 ] In America no distinction as between solicitors and barristers 
existing, the doctrine lias been extended so as to include ail the fées 
and expenses reasonably due by the successful litigant to his counsel, 
and the rule is established that where one goes into a court of equity, 
and takes the risk of litigation on himself, and successfully créâtes 
or préserves or protects a fund to a share in which others are enti- 
tled, those others will not be allowed to lie back and share the results 
of thèse successful labors without contributing their due share, and 
a court of equity by an équitable extension of the English principle 
bas required the payrnent out of the fund (before distribution) of the 
reasonable costs and expenses, inckiding the reasonable counsel fées 
of the complainant whose diligence created or preserved the fund for 
distribution. If the complainant had been unsuccessful, and no fund 
had been created, he would hâve had to undergo the fate of the un- 
successful litigant in any other proceeding; that is, to pay the costs 
and expenses himself. That is the burden and risk that every litigant 
takes when he enters a court of justice. If unsuccessful, he must pay 
the costs of the court and also his own counsel fées. No man will 
be compelled to pay that which he did not expressly or impliedly con- 
tract under such circumstances to pay, and, if the complainant be 
unsuccessful, he cannot call upon others who did not believe in the 
merit of the claim, or did not care to undertake the risk of litiga- 
tion, to pay any part of thèse expenses. He must bear them ail him- 
self. So, in any court of equity in the United States, where the com- 
plainant fails in his application, he bas to pay ail the costs of court, 
including the fées of the officers of the court, and of the masters and 
examiners as well as his own counsel fées. If successful, and through 
his efforts a fund bas been created and protected or preserved, the 
court will under the principle of requiring equity to be done by those 
who share in thèse results require payment of ail proper expenses out 
of the fund, if any fund there be within the court applicable to them. 
But it must be a fund applicable to the claims of the complainant and 
those interested with him, as, for instance, if the complainant filed a 
bill to liquidate and marshal the assets of a corporation and he be a 
gênerai créditer, he bas no right to subject to the payment of his costs 
and expenses and counsel fées any funds arising from the proceeds 
of the sale of property upon which there were mortgages or other 
liens, save and except in proper cases such portion of those expenses 
as in the court's opinion the mortgagees would hâve been put to had 
they themselves foreclosed and liquidated the spécifie property sub- 
ject to their liens. 
201 F.— 49 
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[2] In the présent case, if the Kanawha Lumber Corporation .had 
had mortgages upon any of its property and a stoclcliolder had cliosen 
to file a bill similar to the one at présent before the court, he took the 
risk of paying ail the expenses entailed by the filing of that bill. In- 
asmuch as he filed it to protect his own equities. so to say, he could 
not call upon the mortgagees to pay any part of thèse expenses, for 
it would not be the mortgagees who came into court, but the person 
who was postponed to them who brought them there. To allow a 
simple contract creditor or stockholder to hâve the assets of a cor- 
poration upon which there are mortgages or other liens placed in 
court for the purposes of advancing or protecting his own interests, 
and then sell the property and subject the proceeds of the sale of 
the mortgaged property to the payment of his costs and counsel fées 
incurred at his instance, and not for the benefit of the mortgagees, 
would be to subject the mortgagees to an injustice which a court of 
equity will not countenance. In the présent case we hâve a bill filed 
by a small unsecured creditor and stockholder for the benefit of the 
corporation. At his solicitation, through the receivers procured by 
him, he bas an order made by the court for the borrowing of money 
upon the faith of what is declared to be a first mortgage of the high- 
est possible character, viz., upon receivers' certificates, which by order 
of the court are declared to be a first lien upon ail the assets in the 
receivers' hands. It is patent, therefore, that he under no circum- 
stances would be entitled to hâve his costs and fées and expenses paid 
out of this property which at his instance is pledged for the payment 
of an innocent third party, to wit, the bank or other party who might 
lend money upon thèse certificates upon the faith of the court's as- 
surance made on his motion as to their being a first lien. So much, 
therefore, of the application of Messrs. Willcox & Willcox as is based 
upon their having acted as counsel for the complainant is necessarily 
not entitled to any payment out of this fund, or in fact out of any 
fund in court, as there does not appear to hâve been any fund created 
or preserved in this cause through the litigation instituted by their 
client in which he or any other party who bas availed himself of his 
bill of complaint is entitled to share. 

Next, as to the compensation for the services claimed by them to 
bave been performed for the receivers appointed under the order of 
court. In this case, it wouldl not appear that they were in any dif- 
férent position essentially than that of any lawyer who acts aS coun- 
sel for a man whose property is mortgaged. A man owning real es- 
tate and whoi has ail his property mortgaged cannot give the attorneys 
acting for him a lien upon the proceeds of that real estate ahead oi 
the mortgagee. The expenses of receivers, including their counsel 
fées, are presumed in the first instance to be paid out of the income 
from property in their hands. This is more especially so where they 
are allowed to operate the property, and carry on the business as in 
the présent case. They will be allowed to be paid out of the prmcipal 
in spécial cases where the services of the receiver, including those of 
his counsel, were procured by, or actually protected or preserved the 
property for, the lienholders. But, where a receiver js procured by 
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a stockholder or creditor for the purpose of protecting an interest or 
equity in property over existing liens, the court will not ordinarily per- 
mit the cost of this receivership to be charged against the fiind ap- 
plicable to prior liens. Where the fund applicable to the expenses of 
the receivership proves insufficient, the court may in the exercise of 
its equity powers compel the party who procured the receiver to be 
appointed to pay the expenses of the receivership. Mcintosh v. Ward, 
159 Fed. 66, 86 C. C. A. 256. In this case it does not appear from 
the record that Messrs. .Willcox & Willcox hâve ever distinctly ceased 
acting in. this litigation for the benefit of the corporation. The bill 
was filed by them for the benefit of the corporation, and the receivers 
were appointed for the benefit of the corporation and its stockholders, 
and the services to the receivers were for the benefit of the corpora- 
tion or its stockholders, and. not for the benefit of the first lienhoklers, 
to wit, the holders of receivers' certificates. They were not specifically 
appointed counsel for the receivers; and, while receivers like any other 
trustées hâve the right to employ coiuisel and to pay counsel out of the 
trust assets, yet in this case there is no trust asset applicable to the 
payment of their claims, or to the compensation of the receivers them- 
selves. The only trust asset that would hâve existed in this matter 
would hâve been any funds over and above the amount necessary to 
pay the debts which the court had plcdged ail thèse assets to pay. If 
any such fund was before the court the claims of receivers or receiv- 
ers' counsel might be entertained ; but in the présent case it does not 
appear to be a case in which as such they are entitled to any claim out 
of this fund. The party to whom they may be entitled to look is the 
complainant, who employed them to bring thèse proceedings. Inas- 
much as the resuit of the proceedings instituted by him is such as to 
leave unpaid the costs of court and other expenses properly to be paid, 
the complainant and those who acted with him should be responsible 
for ail services they procured to be performed, and the fées of coun- 
sel for the receivers in this case may stand in that category. It does 
not appear, however, that Messrs. Willcox & Willcox are entitled to 
be paid out of the fund now in the court, and it will be so decreed, 
but without any préjudice to any right they may hâve to a proceeding 
in this cause to which the complainant is directly a party to recover 
^ their fées for services to the receivers to be paid as part of the costs 
and expenses of the case by the complainant, or to an action at law 
against the complainant or others associated with him to recover the 
fuU amount due for their services as coimsel for complainant. In- 
asmuch as there is no fund out of which the court can pay thèse serv- 
ices, it will not be necessary for the court now to pass upon their value 
as to whether their claim is in amount well founded or not. 

The complainant having come into this court and sought its relief 
is liable to ail such costs and expenses as such complainant is by law 
required to pay. 

Upon a proper pétition or application to that efïect, with which the 
complainant is duly served according to the practice of this court in 
such intervening applications, the court will be in a position to déter- 
mine whether the complainant should not be decreed to pay the reason- 
able value of the services of Messrs. Willcox & Willcox to the re- 
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ceivers to be taxed against the complainant as part of the costs, ex- 
pansés, and disbursements of the cause to be paid by him. But Messrs. 
Willcox & Willcox may also, if they see fit, institute proceedings at 
law against the complainant and any others for whom they acted to 
recover such compensation as such parties may hâve impliedly or ex- 
pressly contracted to pay to them as complainant's soHcitors. 

[3] 2. As to the daim of Joseph A. McCullough, Esq., spécial 
master. 

This claim stands upon a very différent basis from the other, inas- 
much as the spécial master is presumed to act under the appointment 
of the court and for the benefit of the court in assisting it in f orward- 
ing the cause and arriving at a decree. The spécial master in this case 
was appointed after thèse receivers' certificates had been authorized 
to be issued, pledging ail the assets for their payment. He was ap- 
pointed by the court originally to assist it under the issues in an in- 
tervening pétition brought by D. C. Boyce and others. He was not 
appointed at the instance or for the benefit in any way of the holders 
of thèse receivers' certificates. The fact is he was appointed in a man- 
ner wholly independent of the rights of the innocent holders of thèse 
certificates. He was appointed by reason of the proceedings instituted 
by certain stockholders of the corporation to hâve the receivers who 
had been appointed at the instance and the solicitation of the com- 
plainant removed from office. The principal service of the spécial 
master was to take the testimony and report upon the issues involved 
in this application under the contest made by the receivers not to be 
removed. Under thèse circumstances, he stands in the same position 
as any other ofiicer of the court entitled to fées as costs in a cause. 
The officers of the court are entitled to require the prepayment of 
costs and compensation before they perform their services. If they 
do not require payment in advance, they are entitled to hâve their 
légal costs taxed and enter up judgment against the party responsible, 
or, if there is a fund in court applicable to the payment thereof, to 
hâve the court pay them direct out of the fund applicable. It does not 
appear to the court that there is any fund in the court applicable to 
the payment of the fées of Mr. McCullough as spécial master in this 
case. The fund in court is by the decrees made in this court pledged 
to the payment of, first, the claims of the Climax Manufactory Com- 
pany and the Russell Wheel & Foundry Company, and, next, of the. 
holders of the receivers' certificates. From this fund can be deducted 
only such fées and compensation to officers of the court as are proper 
to be deducted as arising out of some matter germane to or affecting 
the issuance and liquidation and settlement of thèse claims and cer- 
tificates as procured by the holders or by which they hâve been pro- 
tected or benefited. The compensation of Mr. McCullough would not 
appear to fall within any of thèse catégories. His services were pro- 
cured for purposes with which the holders of thèse certificates had 
nothing to do. His services were performed. The question then is, 
Who is responsible for his compensation? Under ordinary circum- 
stances, the complainant is responsible for such fées and costs as are 
incurred through matters arising out of the litigation initiated by him. 

But the issues under which Mr. McCullough was appointed were 
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no part of the original bill, but arose upon the pétition filed by the 
intervening petitioners to remove the receivers. Thèse intervening pe- 
titioners would thus appear to hâve been the actors in a spécial proceed" 
ing under which the services of Mr. McCullough were procured to be 
performed, and, having lost their cause, should now as the losers pay 
the costs. The practice of this court heretofore bas been to allow 
spécial masters the compensation that would be allowed to a standing 
master, plus an additional amount due in extraordinary cases for ex- 
traordinary services performed, and for the reason that the spécial 
master is one who performed the service not as part of bis usual vo- 
cation. Upon inspecting the record, the court is of opinion that a 
proper compensation to Mr. McCullough for the services performed 
by him will be $600, to which shall be added bis cash disbursements, 
amounting to $44.76, and it will be so decreed in the formai decree 
to be entered on the conclusions of law and fact hereinbefore found. 



T H K LACK.VWANN.V. 
(District Court. W. D. Xew York. .Ttimiary 2, 101 ri.) 

1. Collision (§ 41*) — Action fob Colli.sion — Inévitable Accident — Clrdex 

OF Froc F. 

Tlie burden of proof rests iiiion a vessel wliicli, by a suddeii sbeoi'. 
brought alioiit a collision with a passlus vessel to establisb the défense 
of unayoidable accident liy sbowins tlie eauf^e of the sheer, and that it 
was unavoidalile, or ail the possible causes, and that none of them could 
hâve been avoided. 

[Ed. Note. — For other cases, see Colli.sion, Cent. Dig. § 41 ; Dec. Dig. 
§ 41.*] 

2. COLLLSION (§ 30*) — 8JIEEEING OF PaSSINO VeSSEL — INEVITABLE ACCIDENT. 

When the steamer Lackawanua, downbound through the St. Clair river, 
was passing a meeting steamer with a barge in tow she suddeuly sheered 
and came into coHision with the barge. ïhe slieer was eaused by the 
disablenient of her steerlng gear, due to the loss or breakage of two bolts. 
The bolts could not atterward be found, so the cause of their loss was 
not ascertainable: but the steering apparatus was of a type in gênerai 
use, and it was shown that it had been overhanied three years before, and 
inspected by both the captain and ehief engineer within a month, and 
found apparently in good condition. Hrld, that on such évidence there 
was no failure to exercise ordinary skill and care which rendered the 
vessel liable for the collision, but that it raust be attributed to unavoidable 
accident for which she was not liable. 

TEd. Note. — For other cases, see Collision, Cent. Dig. § 39 : Dec. Dig. 
§ 39.*] 

In Admiralty. Suit by the Davidson Steamship Company, ovi'ner 
of the barge Chieftain, against the steamer Tackawanna, the Bufifalo 
Transit Company, claimant. Decree for respondent. 

Goulder, Day, White, Garry & Duncan, of Cleveland, Ohio (Harvey 
D. Goulder, of Cleveland, Ohio, and O. D. Duncan, of counsel), for 
libelant. 

Brown, Ely & Richards, of Buffalo, N. Y., for claimant and re- 
spondent. 

•For other cases see same topic & â number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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HAZEL, District Judge. On September 18, 1909, shortly after 11 
o'clock in the forenoon, the freight steamer Lackawanna, 270 feet in 
length, beam 40 feet, laden with flour and copper, coUided in St. Clair 
river with the barge Chieftain, which, with another barge in her wake, 
was being towed by the steamer Shenandoah, upbound, on a voyage 
from Lake Erie to Duluth. Tlie steamer Lackawanna was downbound. 
Near the rapids at tiie upper end of the river, she blew a passing signal 
to the Shenandoah, which was promptly answered; both steamers 
continuing on their courses and passing starboard to starboard at a 
distance of from 100 to 200 feet. As the Lackawanna was passing 
the afterpart of the Shenandoah, she suddenly deviated from her 
straight course and sheered into the steel cable, 600 to 700 feet in 
length, by which the Chieftain was being iiauled, and, after breaking 
it, struck her at a point about 90 feet from the steamer's stem. Tlie 
day was clear and bright, and there was no wind. The Lackawanna's 
vvheel, preceding tlie collision, was slightly to port, and on the instant 
Uie order was given tiie wheelsn:an to starljoard a little the steering 
gear broke, and she rapidly sheered to starboard and into the Chieftain. 

The libelant attributes to the Lackawanna the entire fault for the 
collision, claiming that the steering gear was insul'ficient and improper, 
a condition whicli was known to the respondent, and one for which 
it must be held solely to blâme. The respondent dénies the commis- 
sion of any négligent act, claims that the defect in the steering gear 
could not hâve been foreseen, and charges that the Chieftain was nol 
wholly impeccable for the disaster. But the évidence establishes that 
there was nothing that the Chieftain could hâve donc to avoid the 
accident, as there was not sufîîcient time between the time of the 
departure of the Lackawanna from lier course and the collision for 
the former to let go her hawser ; indeed, there was barely time for 
the seamen standing by tO' save themselves. It is not shown that the 
i)arge, when the unexpected sheer of the Lackawanna was fir,st ob- 
served, did not exercise reasonable care to avoid the disaster, or to 
mitigate it. Even if she were accusable of some lack of promptness 
or failure to exercise accurate judgment, she could not in so unex- 
pected an emergency become such a contributor to the collision as to 
justify holding her liable for damages (The Ohio, 91 Fed. 547, 33 
C. C. A. 667) ; and hence it is thought unnecessary to further con- 
sider the testimony introduced to show fault on her part. 

[1| The principal questions presented at the bar as to whether the 
divergence of the Lackawanna from her course owing to the jamming 
of the steering engine was attributable to lier négligence, or whether 
her plea that the accident was inévitable is su.stained within the rule 
ciiunciated by prior adjudications untier substantially similar circum- 
stances, may now be taken up. The sheering of the i^ackawanna from 
lier course was prima facie an omission of a pîain duty, after exchange 
of passing signais, to properly navigate, and a heavy obligation rests 
upon lier to explain and excuse her conduct. In The Edniund Moran, 
180 Fed. 700, 104 C. C. A. 5.52, the Circuit Court of Ajipeals for the 
Second Circuit approved the doctrine amiouiiced by Justice Fry in the 
case of The ilerchant Prnice, 1 Prob. Div. 179 (1892), wherein it was 
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substantially heîd tliat the burden rests upon tlie respondent to show 
unavoidable accident, and that to sttstain such burden ail possible 
causes must be shown which could hâve produced the effect, and 
as to ail such possible causes it must be shown that the resuit 
could not bave been avoided. The important questions then are: Has 
the respondent in its plea of unavoidable accident shown the causes 
of the accident? Has it shown that the resuit or the cause was un- 
avoidable, and has the burden resting upon it been met by showing 
ail the possible causes that could produce the effect, and as to each 
that it was impossible to avoid the resuit by the exercise of ordinary 
care? 

[2] The respondent has proven that the Lackawanna suddenly and 
without warning deviated from her course because the journal caps, 
which held the idler shaft and sheave in place, dropped down owing 
to a loosening thereof , and that from each iron strap one of two bolts 
had fallen, or had been removed, causing the dislodgment of the 
idler shaft, which dropped down and disabled the steering gear. Was 
the f allure to see that such an act might happen an act of négligence 
on the part of the Lackawanna? If, by the exercise of ordinary care, 
the occurrence could hâve been anticipated, it was her duty to take 
such précaution to prevent the accident as the situation warranted. 
The Olympia (D. C.) 52 Fed. 990; The Grâce Girdler, 7 Wall. 196, 
19 L. Ed. 113; The European, 54 Law J. Adm. 61. 

The libelant contends that, as it is extremely unusual for a steering 
gear to break, the cause of the accident has not sufficiently been shown 
by respondent to excuse it from responsibility on that ground; nor hâve 
the possible causes which produced the effect been shown or excused, 
nor has it been shown that such causes, by the exercise of reasonable 
care, could not hâve been avoided. The proof s show that the William- 
son steering engine, which was used on board the Lackawanna^ was 
about 20 years old, but was of a type extensively used by the older 
steamers plying the Great Lakes. In such type of steering engines the 
bed-plates are ordinarily constructed in such a way as to support, under 
the deck, the fair leader and stationary shaft ; while the chains usually 
run to the deck and extend to the wheel. Though tlie steering en- 
gine in controversy had had considérable use prior to the accident, 
there had been no previous trouble, nor any indication of defect 
in the engine or in the caps or bolts. Three years before the disaster 
the steering engine was taken off the steamer into a machine shop, 
where it was overhauled, and then replaced and refitted. Wheth- 
er new plates and bolts were put in is not positively shown ; 
but it is quite presumable that either new bolts were used, or that the 
old ones were examined and found to be without weakness or flaw. 

The libelant does not believe that the mishap occurred through the 
unavoidable dropping out or breaking of the two bolts which practi- 
cally held the idler shaft in its socket, and points to respondent's 
failure to produce such bolts for examination and inspection. It is 
argued that inspection of thèse end bolts would doubtless hâve dis- 
closed the improbability of the occurrence of an unavoidable accident 
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through any such médium. To this contention the respondent rejoins 
that the nonproduction of the bolts was entirely due to the fact that 
they were not in place at the time of the mishap ; that they had pre- 
viously dropped out and were missing; and that in some unaccount- 
able way their displacement had not been discovered. It is pointed 
out that the master of the steamer Lackawanna and her chief engineer 
looked over the steering engine an hour after the accident, not deem- 
ing it advisable to change the position of the bedplates save in the 
présence of the owner or underwriter; that neither the first mate, 
the engineer, nor the oiler saw the bolts, though a search was after- 
wards made for them around on the deck and underneath, where the 
bracket was placed. While the testimony relating to the failure to 
produce the bolts is not entirely satisfactory, yet it is thought impos- 
sible to impute négligence to the respondent upon the mère absence 
of the bolts, especially as the two bolts were not only missing, but 
were not afterwards found or seen by any of the witnesses inter- 
rogated in relation to their absence. It is true the missing bolts may 
hâve been in a state of crystallization, or they may hâve been incrusted 
with rust, or they may hâve had their usefulness impaired in some 
other way, yet such condition is not to be assumed upon surmise or 
conjecture based merely on their nonproduction, in the absence of 
évidence indicating a designed or intentional concealment thereof. 

The next possible cause of the accident in relation to which évi- 
dence was produced is the asserted failure to properly inspect the 
steering gear. Captain Rolseng of the Lackawanna testified that he 
went aboard the steamer on August 21, 1909, and at Gladstone took 
a quarter turn out of the chain on the drum; that he returned to Buf- 
falo and afterwards proceeded to Duluth ; and that on the return trip 
the accident occurred. At Duluth he examined the chains to find 
whether or not they were taut, and tested them by turning the wheel 
hard over both ways. It was his custom, he testified, to take fré- 
quent notice of the chains to ascertain their condition. Before leav- 
ing Bulïalo, he had rigged the chains from a cross-chain to a straight- 
chain steerer, and to such change référence will hereinafter be made. 
It is shown that Chief Engineer Stone made an inspection of the steer- 
ing gear in the latter part of August, and, observing that the iron 
straps at the end were down about one-sixteenth of an inch, examined 
the heads of the bolts, not only with his fingers, but applied a monkey- 
wrench thereto, and found them solid. Nothing at the time of the 
inspection caused him to believe that in jury would resuit to the bolts 
from his method of inspection ; but assuming that while lying on his 
stomach to turn the bolts to bring the straps doser to the frame he, 
without being aware of it, by the use of such force did impair their 
usefulness, his acts in that regard would not be deemed acts for which 
the respondent is liable. His competency as an engineer is not ques- 
tioned, though his unfamiliarity with the construction of this particu- 
lar steering gear is claimed to hâve rendered him incapable of giving 
proper supervision. But of this I am not convinced. He carefully 
and painstakingly inspected the caps and bolts, and the fact that he 
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was surprised at not finding the bolts holding the caps snug to the 
frame does not militate against his competency. The engineer swore 
also that at every watch he examined the steering gear, and satisfied 
himself that everything pertaining thereto was in order ; while the 
oiler twice each day, in compHance with his duty, oiled the same, in- 
chiding the shaft. Nothing was detected on any of thèse occasions to 
give warning of any defect or flaw. It is true that at such times the 
bedplates and bolts were not tried by striking or testing; but such 
inspection was not demanded, as the bolts and idler shaft were in a 
place where they could not be easily observed. In Van Eyken v. Erie 
R. R. Co. (D. C.) 117 Fed. 712, the évidence showed that there had 
never been an inspection of the set screw which loosened and disor- 
ganized the steering gear; while in this case, as already stated, the 
bolts and journal caps were inspected three weeks before the acci- 
dent. Again, it is true that the shaft was found bent after the colli- 
sion, yet, on the other hand, the évidence is susceptible of the infer- 
ence that its bent condition was due to its précipitation or jamming 
into the engine, and not to the fact that the shaft was in a bent con- 
dition prior thereto. 

Next, it is urged that Captain Rolseng negligently rigged the vessel 
from a cross-chain steerer to a straight-chain steerer, and in navigat- 
ing her thereby caused an undue strain to be put upon the journal 
caps and bolts, which resulted in loosening them. Much testimony 
was adduced on this asserted possible cause of the occurrence, and in 
libelant's brief the utmost importance is attached thereto ; it being con- 
tended that the résultant thrust of a cross-chain steerer is 30 degrees 
from horizontal, while that of a straight-chain steerer is 45 degrees. 
accompanied by a latéral strain which would probably loosen the jour- 
nal caps or brackets. After a careful examination of thç testimony 
of the expert witness Williamson and the other testimony relating to 
this phase of the case, I conclude that the method of positioning the 
steering engine in the Lackawanna was not defective or impractica- 
ble, and that the steering engine was intended and designed for use 
on said steamer with either straight or cross chains. According to 
the évidence it made no material différence whether the steering was 
by straight or cross chains; and that there was a différence in the 
degrees of thrust was likewise unimportant, and did not contribute 
to the loosening of the journal caps which held the shaft in place. 
Upon this point the évidence also shows that Captain Rolseng had 
himself crossed the chains between the drum and sheave for straight 
steering; that he had had extensive expérience in adjusting such 
chains; and, furthermore, that every Williamson steering gear with 
which he was familiar used the straight chains for steering. 

It is finally urged that loose rudder chains and the conséquent shock 
or jolting possibly caused a graduai loosening of the caps and bolts, 
causing the shaft to drop down and affect the steering ; but it is suf- 
ficient to state that there is nothing in the record to justify the con- 
clusion that the accident was the resuit of such a cause. Taking the 
évidence in its entirety, I think the sole cause which produced the 
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collision was the dropping ont of one of the bolts from eacli strap 
(each strap having two bolts), as a resuit of whicli tlie idler shaft 
jammed into the engine. What caused the release of the bolts it 
is impossible to state. While it may be surmised that the engineer 
in testing them vvrenched them too hard, or that they vvere not flaw- 
less, still, in any event, there is nothing to justify holding- that the 
accident happened because of the négligence of those having charge 
of the navigation of the Lackawanna. There was no impairment in 
the vessel's construction or equipment. Her method of carrying the 
steering engine in thèse modem days, perhaps, would not receive the 
approval of builders and designers of the larger vessels for the lake 
carrying trade, but her steering engine and the position thereof com- 
])arQd favorably with that of other vessels of her type. Such being 
the fact, the happening of an accident on account of a defect which, 
by reason of her construction and equipment, was latent, and which 
could not by reasonable inspection be discovered, cornes within the 
category of inévitable accidents for which there is no liability on the 
part of the owners of the vessel for injury sustained by another ves- 
sel. The Lizzie Frank (D. C.) 31 Fed. 477; The Olympia, 61 Fed. 
121, 9 C. C. A. 393. 

As to each possible cause suggested at the hearing, the respondent 
has fairly shovvn, I tliink, that the effect could not hâve been avoided 
by the use of such ordinary care, skill, and diligence as the admiralty 
law requires. Hence as to each such cause the efïect was unavoida- 
ble and the collision inévitable. While it must be adniitted that this 
disposition of the controversy leaves the libelant, a noncontributor to 
the disaster, to bear alone the heavy conséquences of the accident, and 
also hôlds the steamer which caused the damage blameless, yet, as 
suCh mishap was unavoidable, there can be no recovery. The rule 
was vvell stated bv District Juclge Swan, in The Olympia (D. C.) 52 
Fed. 990, as follows : ' . 

"The civil law, tlie conuuon law, tlie luaritlmp law, and the law of Great 
lîrltaiii and tho United Stiites agrée that where a collision takes place by 
unavoidable accident, withont lilanie belng impntable to either party, the 
conséquences of the niisfortune niust be borne by the party iipon whoni it 
happeus to fall." 

For the foregoing reasons the libél is dismissed, but without c.osts. 



IN BE JAYSEE COBSET CO. Î7U 



In re JAYSEE CORSET CO. 
(District Court, S. D. New York. November 9, 1911.) 

1. Tbade-Mabks and Trade-Names (§ 33*) — Coxveyance Apaet fbgm Busi- 

ness RiGHTs or Assignée. 

Conveyance of a trade-marU, unacconipanied by any business to whicli 
It had been previously attached, conferred no title on the assignée. 

[Ed. Xote. — For other cases, see Trade-Marks and Tradc-Naraes, Cent. 
Dig. § 37 ; Dec. Dig. § 33.*] 

2. Banicruptoy (§ 257*) — Good Wili — Sale. 

Where the trustée of a bankrupt corporation, ovvuing certain trade- 
niarks and trade-names, sold the corporation's goods and chattels vvith- 
out any attempt to sell the good will of the bankrupt's business, such 
sale operated to destroy both the good will and the trade-marks, so that 
neither the good will nor the trade-marks could be thereafter a proper 
subject of sale by the trustée. 

[Ed. Note. — Ifor other cases, see Bankruptcy, Cent. Dig. §§ 356, 357 ; 
Dec. Dig. § 257.*] 

3. Bankruptcy (§ 257*) — Good Will — Sale by Trustée — Wobthless Assets 

^FoBBiDDiNG Sale. 

"ViTiere a bankrupt's trustée sold the assets of the bankrupt, without 
the good will and trade-marks, which had been a part of the business, 
and thereby killed the good will, the bankruptcy court had authority to 
prevent him from thereafter attempting to make a sale of the trade- 
marks and good will, on the ground that he was attempting to sell some- 
thifig that was worthless. 

[Ed. Note. — For other cases, 6ee Bankruptcy, Cent. Dig. §§ 356, 357 ; 
Dec. Dig. § 257.*] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
the Jaysee Corset Company. On motion to prevent the bankrupt's 
trustée from selHng the trustee's right, title, and interest in and to 
the good will of the bankrupt, and in the trade-names "Jaysee" and 
"J. C." and the trade-marks "Jaysee" and "J. C." Granted. 

J. J. Lesser, of New York City, for the motion. 

C. h. Greenhall, of New York City, opposed. .:, 

HOUGH, District Judge. One Joseph Cohen was in business be- 
fore the bankrupt corporation was organized. He owned a. registçred 
trade-mark, which he placed upon goods apparently manuf actured and 
sold by himself. He turned over his business to the bankrupt corpora- 
tion, which apparently took his assets and assumed his liabilities, He 
became the président of the corporation, but he did not formally asy 
sign to the corporation the registered trade-mark aforesaid. 

The corporation so formed became bankrupt, and a trustée was 
duly appoint^d. Such trustée did not obtain possession of the certifi- 
cate.;Qf.registration of trade-mark. Shortly before the bankruptcy; of 
the corporation, Cohen transf erred to a third person the trade-mark, 
consisting of the letters "J. C-," and "the good will of the business in 
which'tbe trade-mark is used." That third person in turn conyeyed 
the rtradermark and good will to a new corporation (in which Çoheii 
was iifiterested), which now desires to prevent the trustée from making 
the sale above referred to. : ri; • 

•For other cases see same tople & 5 itombek In Dec. & Am. Dlgs. 1907 to date, iReij'r Ittdexes 
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The trade-mark in question, although standing in Cohen's name, was 
evidently used, and used only, in the business of the bankrupt cor- 
poration. Cohen had no business of his own in which the trade-mark 
was used. 

[1] It may be true (as the trustée contends) that the transfer of 
Cohen's business to the bankrupt corporation, and the use by that cor- 
poration of the trade-mark (obviously with Cohen's consent), worked 
by opération of law a transfer of the trade-mark itself. However this 
may be, it is more obviously true that Cohen's conveyance of the trade- 
mark, unaccompanied by any business whatever, gave no title to his 
assignée, and therefore none in any subséquent grantee. It is to me 
clear (on the papers submitted) that whatever rights the présent pe- 
titioner may hâve in the trade-mark "J. C." do not in any way dépend 
upon Cohen's assignment, but only upon the continned use thereof in 
the petitioner's business. Petitioner may well bave established by this 
time a (so-called) common-law trade-mark, but that is ail. 

[2] The assignment by Cohen of the paper trade-mark was made 
in May, 1910. In due course of time the trustée sold the goods and 
chattels of the bankrupt, but made no attempt to sell the good will of 
the bankrupt's business, nor the trade-mark ; nor did he sell the busi- 
ness as a going concern. The efïect of thèse proceedings by the trus- 
tée was to kill the good will and destroy the trade-mark; for it is 
admitted that this particular kind of trade-mark cannot pass, except in 
conjunction with the good will of a business. What bas become of the 
bankrupt's business ? It stopped by bankruptcy, was killed by the trus- 
tee's sale, and the présent intended action on the part of the trustée is 
an attempt to galvanize it into life again, something which cannot be 
donc. 

It results from the foregoing considérations that, while the présent 
petitioner bas nothing of légal value by reason of any assignment 
from Cohen, neither has the trustée anything to sell. Even if he ever 
owned the paper trade-mark, he only got it as legally appurtenant to 
the good will of the business of the bankrupt ; but such good will could 
not survive the sale of the bankrupt's chattels and the destruction of 
its business, for exactly the same kind of reason that made Cohen's 
transfer invalid for lack of a good will to accompany it. The final 
situation is therefore this : The trustée wishes to sell something that 
he does not own, and, indeed, something that no longer exists ; i. e., 
the good will of the bankrupt's defunct business. And the party who 
seeks to prevent the sale rests his right to do so upon a worthless 
assignment from Cohen. 

[3] It is difficult to say that there is any equity in such a situation; 
but this court has a duty to perform in preventing trustées from in- 
advertently making unwarranted représentations. It is an error to 
suppose that the trustée, because he never sold the good will of the 
business of the bankrupt corporation, still owns it. He cannot own 
that which does not exist. If there be no good will to sell, then an as- 
signment or transfer of the trade-mark, or any right or title therein 
or thereto, is worthless. 

The trustée is therefore forbidden to make this sale. 
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PENNSYLVANIA STKEL CO. et al. v. NEW YORK CITY RY. CO. et al. 
(and three other causes). 

(District Court, S. D. New York. January 13, 1913.) 

Nos. 2—9, 2—33, 2—149, .3—37. 

Steeet Railroads (§ 58*)— INSOLVEXCY— Claims— FiLiNG— Time— Order— 

Ame NI) ME NT. 

Where, in proceedincs for the administration of the assets of a street 
railroad company in insolvency, certain claims had not been filed within 
the time flxed tlierefor, but tlie court, on cause shown, «ranted an order 
for thelr subséquent flling, but, by mistake, neglected to include in the 
order. a provision that the claims when filed should hâve the same force 
and effect as if filed on or before the last day advertised for the filing 
of claims, the court had power to permit the amendment of sueh order 
so as contain such provision. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. § 135; 
Dec. Dig. § 58.*] 

In Equity. Bill by the Pefinsylvania Steel Company and another 
against the New York City Railway Company and another, and three 
other causes, for the administration of the railway company's property 
in insolvency. Application for modification of orders permitting the fil- 
ing of certain claims ont of time. Granted. 

See, also, 176 Fed. 469. 

Théodore W. Morris, Jr., and Matthew C. Fleming, both of New 
York City, for City receiver. 

A. H. Masten and Wm. M. Chadbourne, both of New York City, 
for Metropolitan receiver. 

James Byrne, of New York City, for Pennsylvania Steel Co. 

Brainard Toiles, of New York City, for Guaranty Trust Co. 

Bronson Winthrop, of New York City, for Farmers' L,oan & 
Trust Co. 

Richard R. Rogers, of New York City, for New York Rys. Co. 

Benj. S. Catchings, of New York City, for tort creditors. 

LACOMBE, Circuit Judge. The two orders sought to be amended 
allowed the filing of claims against the Metropolitan and New York 
City Railway Companies. 

1. The first is dated and filed February 21, 1910. It refers to claims 
of the Second Avenue Railroad Company, Guaranty Trust Company, 
trustée under a mortgage of that railroad company, and George W. 
Linch, as its receiver. 

2. The other order is dated March 20, 1909, and amended August 
3, 1911. It refers to a claim of the Central Trust Company as trus- 
tée under a mortgage of the Twenty-Eighth & Twenty-Ninth Street 
Railroad. The pétition avers that thèse orders "allowed claim to be 
filed." The order of March 20, 1909, contains no such allowance, it 
makes provision as to liquidation of the claim which for aught that ap- 
pears on its face might hâve been already filed. Presumably it was the 

*Por other cases see same topic & § numbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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amending order, which has not been submitted, whicli provided for 
the filing of the claim. 

The présent application is to amend thèse orders by inserting the 
words "with some force and effect as if filed on or before the last day 
advertised for the filing of claims," or similar words. 

During the entire proceeding in the Circuit Court from its outset 
it was supposed by the court, and apparently by every one else, that 
the status of ail claims would be determined as of the date of the ap- 
pointment of receivers. Therefore when the last dates for filing claims 
against the two roads were fixed as December 10, 1907, and January 
15, 1908, respectively, the court did not supplément such fixation by 
an order that such dates would be the dates as of which the status 
of ail claims would be determined. This it could hâve done with en- 
tire propriety (see footnote to opinion of Court of Appeals), and it 
would hâve done so had it not supposed the dates of status were al- 
ready fixed beyond any power of the court to change. It was felt 
from the outset that the earliest day possible should be fixed for find- 
ing out exactly what claims there were to be liquidated, and it was also 
believed that there should be a common date for ail to avoid any pos- 
sible inequalities. 

It was, of course, understood that ail claims would not be actually 
filed by the named dates. They never are. But, upon any reasonable 
excuse being ofifered for delay, a spécial order was made in the case 
of each claim allowing it to be filed later. The important thing to be 
considered in making thèse orders was to be sure that claimant was 
put in just as good a position as if he had filed his claim within the 
time. Therefore the spécial order provided that the claim be filed 
"nunc pro tune as of," etc., or "with the same force and efifect as ïf 
filed prior to." Hundreds of thèse orders were made dealing with 
claims :of every sort and description. How essential a part of such 
orders thèse quoted words were considered may be indicafed by mém- 
orandum filed January 12, 1910 ([C. C] 176 Fed. 469). ^ 

It now appears that in three instances only were they omitted; the 
two orders subject of this application,: and the order in référence to 
claim of Hemphill bondholders' committee which was before the Court 
of Appeals. That the words were omitted from thèse orders through 
sheer iijadvertence on the part of the court is too manifest even to need 
the présent statement that it was never intended in thèse orders tô 
givea.different measure of relief from that given to ail others. Surely 
no : one 'Supposes that the court intentionally favored the Second 
Àyenufii : bondholders' committee by giying them an unusual form of 
order which would enable them to prove a large sum of money, while 
at the same time it required the Metropolitan stockholders' committee 
to accept the usual form which eut them oflf from proving a large sum 
oJf money, as they might hâve done if both committees had been treated 
alike.; ;, ;.;.•..: 

. ;T.hi:e;e,courses.may be open: -!'j 

..(i\-^<.o leave things as they are. That course leads to so much/in- 
equality, ^hat it does not commend itself. 
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(2) To change ail orders by striking out the nunc pro tune clause, 
The accountants are not yet figuring on the amount of dividends, and 
under the practice outlined by the Court of Appeals claims could still 
be filed. But I am satisfied that this would produce further intermi- 
nable delays. Moreover, there are certainly more than a hundred claim- 
ants whose orders, even nunc pro tune, vvere refused because of their 
gross delay. No one knows who thèse are. They took away their 
proposed orders with déniai indorsed, and left no name or trace be- 
hind them. There is no way to secure to them the benefit of so radical 
a change. 

(3) The easiest and most natural course is to make thèse two orders 
conform to ail the others. To make them such as the court would 
hâve made them if at the time they were signed it had been asked 
the question, "As of what date are thèse to be considered iiled?" 

Respondents contend that to do so would interfère with and deny 
them substantial equities ; that it is not a mère question of practice. 
If this be so, the order amending will not be a mère matter of dis- 
crétion. It can be reviewed by the Court of Appeals, whieh may dé- 
termine, if their contention is correct, that the momentary inadver- 
tence df the court bas secured them equities whieh it is powerless to 
disturb. Of course, this pétition being opposed, there can be no sug- 
gestion that the qualifying words are ineluded with their assent. 

Guaranty Trust Company Pétition. 

This is a request that a certain amended and supplemental bill of 
pétition be taken and deemed to be a claim against the estâtes of Met- 
ropolitan and City Railway Company as of the time of the actual filing 
of said bill, or that petitioner be authorized to file separate claims 
against thèse estâtes. The latter seems to be the better practice. Or- 
ders will be made allowing filing of such claims, but they must be 
in the usual form. 

Application of Metropolitan Receiver. 

It seems counsel for this receiver understood that the mémorandum 
of January 12, 1910, authorized the filing of claim against the City 
Company without further order. The master seems to question this. 
He may take the usual form of order. 



TIIK DUCHESS. 

(District Court. E. D. Xew York. Deceml)er 31, 1912.) 

Admiralty (§ 101*) — Sau: of Vessel — Surplus — Distribution. 

Where the price of a yacht was represented by notes falllng due at 
tlmes past, aiid iio default had l:)een declared by the seller prlor to con- 
demnatlou and sale of the yacht by a United States marshal, the seller 
was then not entitled to take the entire surplus in place of the boat, the 
buyer havlng been ready and wllling to meet the notes out of the proceeds 
of sale as they matured, but the surplus should be dlvided to the seller 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Uep'r Indexes 
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to the amount remalning unpaid on the notes, and the balance awarded 
to the buyer. 

[Ed. Note. — For otlier cases, see Admiralty, Cent. Dig. §§ 6S1-70S; Dec 
Dig. § 101.*] 

Pétition of the Brooklyn Trust Company, as one of the executors 
of th.e estate of L. J. Busby, for payment over of the surphis of the 
proceeds of the sale of the yacht Duchess, and cross-petition of Rudi 
De Graff, praying payment of the same fund to him. On motion to 
confirm report on orders of référence to take proof of the facts of the 
pétitions and to report thereon. Part of surphis, to the amount due on 
certain notes, awarded to the Trust Company, and the balance to De 
Graff. 

Franklin Grier, of New York City, for petitioner De Graff. 
Dykman, Oeland & Kuhn, of Brooklyn, N. Y., for petitioner Brook- 
lyn Trust Co. 

CHATFIELD, District Judge. The exceptions to the report of the 
spécial commissioner seem to be well taken, in so far as they are 
based upon the lack of any order of référence to take proof and re- 
port upon any issue or question of law. But the report, in so far as 
it reports facts, will be confirmed, and the question of priority or own- 
ership, having been presented on the merits, will be disposed of by 
the court. 

The yacht was to be paid for by notes falling due at times now 
past. If the contract of sale be treated as a conditional bil! of sale, it 
had to be acted upon ; that is, a default had to be declared according 
to its terms. This was not done until after sale by the United States 
marshal. The vendee bas been ready and willing to meet the notes, 
and now consents to their payment, with the costs of the proceeding, 
out of the fund. The vendor seeks to elect to take the entire fund in 
the place of the boat. Such a forfeiture, as the resuit of an élection 
made after the conditions hâve been waived, and after it has appeared 
that no loss will resuit to the vendor if the contract be carried out, 
would be contrary to the équitable principles governing a court of 
adlmiralty. 

The petitioner, Brooklyn Trust Company, may hâve a decree award- 
ing to it the amount due upon the notes held by it and its costs herein. 
The balance of the remuants and surplus will be paid to Rudi De 
Graff. 

•For other cases see same tople à § NnMBEK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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FREEMAN v. FALCONER et al. 
(Circuit Court oî Appeals, Sixth Circuit. January 17, 1913.) 

No. 2,264. 

1. PlE.\DINO (§ 214*) — I3EMUKREI: — CONSTKLXÏION. 

As against a deiuurrer, tlie tacla well pleaded in tlie pétition luust be 
takei» as true. 

[Ed. Note. — For other cases, see Fleading, Cent. Dig. §§ 525-534; Dec. 
Dig. § 214.*] 

2. Vendob and Puechasee (§ 47*) — Contract of Sale— Breach — Wiiat Law 

GOVERNS. 

Tlie law of tlie state where land contracted to be sold is situated gov- 
erns controversies growiug eut of the contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. § 
79 ; Dec. Dig. § 47.*] 

3. Vendob and Purcifaser (§ 351*)— Contract of Sale — Breach — Vendor's 

LiABlLITY. 

Uuder the Kentucky law, a vendor, in the absence of fraud or bad 
faith, l'ailing to convey, is liable to the vendee for the différence between 
the contract price and the value of the land at the making of the con- 
tract, lustead of at the time for conveyance, and also for such expansé 
as the vendee niight reasoiiably and properly hâve incurred under the 
contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §S 
1017, 1047-1058; Dec. Dig. § 351.*] 

4. Vendor and Purchaser (§ 349*) — Remedy of Vendée — Damages — Péti- 

tion. 

Where a veudor of land In Kentucky, without fraud or bad faith, failed 
to convey becmise of a failure of title, a couiplaint by the vendee for 
breach of contract. failing to allège that at the time the contract was 
made the land was vvorth more than the contract price, and failing to 
show that expenses alleged to hâve been incurred by liim in connection 
with the contract were reasonable, and such as he was authorized to in- 
cur before maps and abstracts bad been delivered, was demurrable. 

|Ed. Note.— For other cases, see Vendor and Purchaser. Cent. Dlg. §§ 
1039-1042; Dec. Dig. § .349.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Action by Edward R. Freeman against D. G. Falconer and others. 
Judgment for défendants, and plaintiff brings error. Afïirmed. 

James N. Sharp and G. N. Smith, both of Williamsburg, Ky., for 
plaintiff in error. 

Allen & Duncan and Falconer & Falconer, ail of Lexington, Ky., 
and O. H. Waddle, of Somerset, Ky., for défendants in error. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

McCALL, District Judge. This case arises out of a written con- 
tract entered into between the appellant, Edward R. Freeman, a citi- 
zen of Tennessee (hereinafter called the plaintifif), and the appellees, 
John A. Geary and others, citizens of Kentucky (hereinafter called 

*For other oases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
201 F.— 50 
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the défendants). It witnesseth on the 12th day of October, 1906, the 
défendants agreed to sell to the plaintiff ail the lands that they owned, 
within certain boundaries, situated in Pnlaski county, Ky., and esti- 
mated to be 25,000 acres, for $4 per acre. The land is described by 
boundaries, and generally as tracts Nos. A, B, and C. It is provided 
ihat tracts A and B may contain not less than 8,500 acres, and that 
tract C may contain not less than 12,750 acres, making the minimum 
amount of land to be conveyed 21,250 acres. 

The défendants were to deliver to the plaintiff a complète map of 
the lands, giving nietes and bounds, and also a complète abstract of 
title, showing a perfect title in the défendants, and no adverse pos- 
session. The plaintiff was to hâve a reasonable time after the re~ 
ceipt of the map and abstract of title, etc., to investigate the title 
and to close the transaction, by the défendants executing to plaintiff, 
or such other grantee as he might name, a gênerai warranty deed. 
conveying a perfect title to the land, on the compliance by the plain- 
tiff with the terms of payment provided for in the contract. The 
défendants failed to exécute the warranty deed within reasonable 
time, and the plaintiff filed the pétition in this case, wherein are alleged 
the exécution of the contract, and the breach thereof by the défend- 
ants, in that they failed and refused to convey or attempt to convey 
the lands to the plaintiff', for the reason, as is charged, that the de- 
fendants — 

"hâve not the fee-siiiiple or auj' title, or tlie possession of any niaterial por- 
tion of the 8,.50O acres, or more, whicli the.y midertooli to convey to him in 
li-acts A and B, and tliey liave not tlie fee-siniple title to, or the possession 
of, any but a very sniall portion of tlie 11,500 acres wliich tliey undertook 
lo convey to him in tract C, and he says tliat what little land tlie défendants 
liave in tracts A, B, and is so cnt ni) into small parceis and so surronnded 
liy otlier lands. owned and in tlio adverse possession of other isarties, tliat 
the same is wliolly worthless for any purpose." 

It is alleged that the measure of damages is the différence between 
the value of the land at the date when défendants refused or failed 
to convey and the price to be paid for it, which différence is alleged 
to be $3.50 per acre, and, further, that after making the contract the 
plaintiff, in bis efforts to obtain the land from the défendants, and 
while he was looking to them to do and perform their contract as 
respects the land. was necessarily compelled to expend in such ef- 
forts the sum of v$2,000, ail of which was lost to the plaintiff. Where- 
fore suit was brought for $74,375, that being the amount of the dif- 
férence between the value of the minimum number of acres to hâve 
been conve3'ed and the contract price, and, in addition, for $2,000 as 
expenses, totaling the sum of $76,375. 

The défendants seasonably entered a motion to strike out that 
portion of the pétition wherein it is sought to recover $2,000 for ex- 
penses alleged to bave been incurred by the plaintiff, and also filed 
a gênerai cfemurrer, upon the ground that the pétition "failed to state 
facts sufficiently to constitute a cause of action against them -or either 
of them." The court below sustained both the motion to strike out 
and the demurrer, with leave to the plaintiff to amend his pétition. 
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Tins lie did not do, and an order was entered dismissing the pétition. 
To this action the plaintiff excepted, and prosecuted a writ of error 
to this court, and has assigned errors. 

We shall not consider the action of the court in sustaining the mo- 
tion to strike out, but treat the gênerai demurrer as going to the entire 
pétition. The four errors assigned may be treated under one gên- 
erai head, to wit : That the court erred in deciding that the pétition 
did not State facts sufficient to constitute a cause of action against 
the défendants, or any of them, and in rendering judgment against 
the plaintiff. 

[1] The point raised and presented by the demurrer is whether 
or not the pétition should allège that the défendants had title to the 
land and refused to convey it, or that they knew they did not hâve 
title to any substantial part of said land at the time the contract 
was made, or bad faith, fraud, or misrepresentation on the part of 
the défendants which induced plaintiff to enter the contract. As 
against a demurrer, the facts stated in the pétition, that are vvelî 
pleaded, must be taken as true. 

[2] It appears that the land which is the subject-matter of the 
contract is situated in the state of Kentucky, and we think it is welt 
settled that controversies arising out of contracts for the sale of land 
must be determined by the law of the state wherein the land is sit- 
uated (Title Guaranty & Suretv Co. v. Witmire [C. C. A. 6th Cir- 
cuit] 195 Eed. 41, 115 G. C. A. 43;. Union Trust Co. v. Bulkeley, 150 
Fed. 510, 80 C. C. A. 328; Home Land & Cattle Co. v. McNamara 
et al, 145 Fed. 17, 76 C. C. A. 47; Kirby Carpenter Co. v. Burnett. 
144 Fed. 635, 75 C. C. A. 437; Meylink v. Rhea, 123 lowa, 310, 
98 N. W.-779; ;D,al v. Fischer, 20 S. D. 426, 107 N. W. 534; Dalton 
V. Taliaferro, 101 111. App. 592; Breckinridge v. Moore, 3 B. Mon. 
[Ky.] 629) ; and the rights of the parties to this suit must, therefore. 
be detefmined under the laws of the state of Kentucky. 

There is no/ allégation of fraud or bad faith on the part of the 
défendants,! but the allégation, in substance, is that the vendors did 
not convey because, at the date of their contract, they had title only 
to a very small part of the land which they contraeted to sell. 

[3] We-understand the rule in Kentucky to be that in contracts for 
the saleiof: land situated in that state, and in cases not involving his 
fraud ,or bad faith, the vendor, in the event of his failure to convey, 
is liable:to. (the Vendée on the hasis of the value of the landat the 
date of imaking the contract, rather than such value at some later 
date contemplated for conveyance, and is liable, also, for such ex- 
pense las the: yendee may reasonably and properly incur under the 
contract. In the case of Cox's Heirs v. Strode, 2 Bibb (Ky.) 273, 
278 (5 Am, 'Dec. 603), the court said : : 

"Wiere tb-iere has been uo fraud in the transactions, and noue is alleged 
In this case, both,partie.s are equally innocent; and as the purchaser Is cpn- 
tendljig.d© lucro, captando, and the seller de damne evitando, to cojnpel the 
latter tij ïespond to the former for the rise of value would he directly: con- 
trarj" toïtîië màxira of moral equity which prohibits one man beiiig ènrichéd 
to the préîjudiéé of another." 
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And again, in Rutledge v. Lawrence, 1 A. K. Marsh. (Ky.) 396: 

"It lias been settled by a curreut of décisions In tliis court !t!iat wliere one 
contraets to convey lanrt, and is, without fraud, iiuable to malie a tltie, the 
nieasure of damages to whleh tlie vendee is entitled is the lalue of the land 
at the time of tlie sale, to be ascertained by the considération flxed, or other 
évidence. Where the inabllity of the vendor lias been produced by fraud on 
his part, a différent rule has prevailed ; but a failure toi convey has never 
been adjudged to be évidence of a fraudulent inability, and we think ought 
not to be so adjudged. For au inability to convey niay, and freiiueiitly does, 
happen witliout fraud, and fraud is odious in law, and ought never to be 
presumed." 

To the same effect : Allen v. Anderson, 2 Bibb (Ky.) 415 ; Davis 
V. Lewis, 4 Bibb (Ky.) 456; Golï v. Hawks, 5 T. J. Marsh. (Ky.) 341 ; 
Young's Ex'rs v. Singleton. 6 J. J. Marsh. (Ky.) 316, 320; Grundy 
V. Edwards, 7 J. J. Marsh. (Kv.) 368; McMiUan v. Ritchie, 3 T. B. 
Mon. (Ky.) 34<S. 16 Am. Dec. 107; Combs v. Tarlton's Adm'rs, 2 
Dana (Ky.) 465, 468. 

[4] Sonie of thèse cases seem to say that the considération paid 
is the maximum measure of damages — i. e., conclusive évidence of 
the land value at that date. Others suggest that further évidence 
might be received to show the value of the land at the date of the 
contract, and that the excess of this value above the agreed price 
is the true measure. Ail of them are dépendent upon the idea that 
the breach occurs when the contract is made. If there is any dif- 
férence in the Kentucky cases in this respect, it is immaterial to the 
présent case which rule is adopted. If the considération paid is the 
measure, the demurrer was good, because it appears that no part of 
the considération had been paid. If the value of the land at the date 
of the contract of sale in excess of the considération price is the 
measure, the same resuit follows, because the déclaration does not 
allège that the land at that time was of any greater value than the 
price agreed to be paid. The allégation of a greater value refers to 
a date considerably later, when the défendants refused to convey. The 
déclaration hère does not indicate any intent that défendants were 
to go out and buy land to make up the required amount, but that 
the contract had référence only to lands then owned by défendants, 
and accordingly it is thought to be broken when made, and not at 
the later date, when a conveyance was refused. Without . indicating 
that we would be satisfied with this view of the matter on its merits, 
we see no other reason upon which can be maintained the distinction 
of the Kentucky rule between a fraudulent contract or an arbitrary 
refusai and a contract involving only a good-faith failure of title; 
and we are bound by the Kentucky décisions. 

It is insisted that this line of décisions has been recently overruled 
by the Kentucky Court of Appeals in Whitworth v. Pool, 96 S. W. 
880. This case does not appear in the published volumes of the 
opinions of the Kentucky Court of Appeals. Indeed, at the hear- 
ing, it was agreed that it was by that court marked "not for publica- 
tion." In this circumstance, conceding for the moment that the court 
in that case went as far as is insisted by appellant's counsel, we should 
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be reluctant to follow it, in the face of the many published opinions 
of that court holding a contrary rule, and in the absence of a déc- 
laration by the court in the Pool Case that its décisions in former 
cases, beginning with Cox's Heirs v. Strode, supra, were overruled. 

But the case of Whitworth v. Pool is, we think, clearly distinguish- 
able from the instant case. There the land in question was ovvned by 
R. J. Whitworth and his wife, Mary Whitworth, each owning an 
undivided one-half interest, and they arbitrarily (and so, necessarily, 
in bad faith) refused to convey it. In the instant case, the défend- 
ants did not own the land, and it was for that reason, as is alleged in 
the pétition, they did not convey it. We see no inconsistency in the 
holdings in Whitworth v. Pool with the former holdings by the Court 
of Appeals of Kentucky. 

Harten v. Lôffler, 212 U. S. 397, 29 Sup. Ct. 351, 53 h- Ed. 568, is 
not applicable under the averments of this déclaration and the Ken- 
tucky rule as settled by the décisions of that state. Moreover, the 
measure of damages, as settled in the state of Kentucky, in cases of 
the character hère considered, is sustained by many English authori- 
ties, beginning with Flureau v. Thornhill, Blackstone's Reports, vol. 
2, and also by courts of the several states, as well as text-writers. 
Bitner v. Brough, 11 Pa. (1 Jones) 127, 139; Dumars v. Miller, 34 
Pa. (10 Casey) 319; Gerbert v. Trustées, 59 N. J. Law, 160, 35 Atl. 
1121, 69 L. R. A. 764, 59 Am. St. Rep. 578; Hammond v. Hannin, 
21 Mich. 374, 4 Am. Rep. 490 (Judge Cooley) ; Kent's Commenta- 
ries, vol. 4, 479; Field's Law of Damages, § 481. 

The further question of the plaintiff's right to recover expenses 
which it is alleged he was necessarily compelled to incur in his efforts 
to hâve said land conveyed to him remains to be considered. The 
contract provides that the défendants were to furnish the plaintiff 
with niaps and abstracts of title, etc., and that he should hâve a 
reasonable time after their receipt to investigate the title to the land, 
and close the transaction. 

The expense the plaintiff incurred is not itemized, nor does he state 
what he did to incur any expense, further than to say that it was 
incurred in his efforts to hâve the land conveyed to him. In the ab- 
sence of a spécifie allégation, it is diflicult to détermine from the con- 
tract just what expense he could hâve properly incurred, for which 
the défendants would be liable, unti! after they had furnished to him 
the maps and abstracts of title, which was not done. It would seem 
that any expense incurred by him prior to that time was unauthorized 
and voluntary, and that for such expense défendants would not be 
liable. 

Without pursuing the subject further, we are satisfied with the ac- 
tion of the court below in sustaining the demurrer and dismissing the 
pétition, and it is accordingly affirmed, with costs. 
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CITY OF DENVER et al. v. MERCANTILE TRUST CO. OF NEW YORK, 

MERCANTILE TRUST CO. OF NEW YORK v. CITY AND COUNTY 

OP DENVER. 

(Circuit Court of Appeals, Eiglith Circuit. November 11, 1912.) 

Nos. 3,009, 3,010. 

1. Courts (§ 310*)— Jtjbisdiction of Fédéral Cottrts — TxDisPKSs.iBLE Par- 

ties. 

Tlie trustée in a street railroad mortgase covering ail of tlie propert.v, 
franclilses, and contract riglits of tlie mortgagor iiiay maintain a suit 
in eqiiity in a fédéral court in its own riglit to enjoiu tlie repeal of a 
franchise of the mortgagor which would serlously affect the value of its 
bonds, and under equlty rule 39 (198 Fed. xxx, 11,5 C. C. A. xxx) is not 
required to join tlie mortgagor as a part.v, vvhere it would defeat the 
jurisdiction of the court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. ? 857; Dec. Dig. 
§ 310.*] 

2. Courts (§ 282*) — JusisnionoN of Fédéral Coiikt.s — I'ederal Question. 

A fédéral court also bas jurisdictien of such suit as one involving a 
constitutlonal question ; the franchise, if valid, constituting a contract 
wliich would be inipaired by its repeal. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 820-824; Dec. 
Dig. I 282.* 

^ Jurîèdiction in cases involving fédéral questions, see notes to Baile.'s' 
v.'Moéher, .11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston & M. 
Consol. Copper & Silver Mining Co., 35 C. C. A. 7; Earnhart v. Swltzler, 
,105 C. ;C. A. 262.] 

3. Municipal Corporations (§ 71*) — Législative Contbol — Gbant ofE'rak- 

cniSE IN Strkbts. 

Const. Colo. art. 15, § 11, which provides that "no street railroad slial! 
be constructed within any city, town or incorporated village without th(^ 
consfînt of the local anthorlties having the control of the street or high-, 
way proposed to be occupied by such street railroad," does not take away. 
from the Législature the power to prohibit municipalities from graiiting 
to sucîi cotnpanies the right to use the streets except on such terins as 
it mây^by law prescribe, but nierely requires the addltional consent of 
the niunicipality, and gives it the right to impose addltional ternis and 
conditions. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. i 
Ï75; Dec. Dig. § 71.*] 

4.' MuNiciPAL Corporations (§ 689*) — Gbant of Franchise to Street Rail- 
■ Ro.Aib' Company — Want of Power — Estoppel by Ratification. 

:' /.Where, at the tinie of the granting by a city of a franchise to ah eléc-' 

, , . triip $treet railroad company, it was expressly authorized by its charter: 

to piake such grants only to horse or dummy roads, but after an ameiid ; 

' ' men,t 'of its charter, expressly extending its power to electric Unes,, it 

pàssefl otlicr ordinances recognizing the validity of the grant, it thereby 

ii ratiflédithe same, and. If the charter amendinent did not operâte as à 

curative act in itself, the city was estopped to deny its power to màke 

the gvfint after the grantee had expended large sums in building and 

. e^ûSppihg its line in good faith. i. . . , 

"■ 'ïÉ'(î.''is'ot:e.— -For other cases,: see Municipal Corporations, Cent. Dig. §'§ 

1477, 1478, 1480; Dec. Dig; § .689.*] > ; :: . ... 

5. Street Railroads (§ 24*) — Municipal Grant of Franchise — Validity. 

Under a city charter authorizing the granting of the right to use the 
streets for street railroad purposes "upon the written consent of the own- 

*For other cases kcg same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep"r Indexes 
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ers of tlie laïul l'epreseiitiiifr more tbaii one-half of the frontale of tUe 
Street or so imich tliereof as Is souplit to be used for railroad purposes." 
the obtaiuinf; of siicb consent is not a prere<|uisite to tbe grantiiig of tbe 
francliise, auil an ordlnance wasi valid whieh required the cousent of tbe 
p]'0]ie]-ty owners to be obtained and flled hel'ore the si'int became effective 
ou !ujy particular street. 

|Kd. Note.— For other cases, see Street Railroads, Cent. Dig. §§ 34-38, 

43. 50-55, ()9-7C; Dec. Dig. § 24.*] 

(î. SïJiEET Railroads (S 28*) — CirANiiE of Form — Succession to Pre-existing 

RlGJITS AND IjABIEiriES. 

Const. Colo. 1902, art. 20, which created tbe clty and eoinity of Denver 
froui the city of Denver, with souie added territory, to •■sueceed to aU 
the rights and ]ia))illties" of tbe city, etc., did not bave the effect of 
terminating a franchise wliicli had beeii previously granted to a street 
railroad compauy for ah Indefinite terni, and under wbicli the couipau.\' 
bad coustrncted its liues. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dig. §§ 39-42, 

44, 45, 56, 03, ti;MS5 ; Dec. Dig. § 28.*] 

7. Stiîeet Raileoaus (^ 24*) — Francuise — Valiuity. 

A grant by a clty to a street railroad comijany of the rigbt generally 
to construct its lines on auy of the stroets of the clty as it uiay désire 
from tmie to tluie. without auy liniit as to tlme, is uureasonable and 
invalid in the absence of ex])ress législative authority: but such provi- 
sion does not render the grant void as to streets which are actually 
occupied or were at the time in contemplation of occupaiicy In the immé- 
diate future. 

[Ed. Note. — For other cases, see Street Railroads. Cent. Dig. §§ 34-38, 
43, 50-55, 69-7G; Dec. Dig. § 24.*] 

8. Eqcitv (^ 427*) — Scope of Relief — Matters Presexted by Answeb. 

A court of e(iuity niay grant relief as to matters oecurring subséquent 
to tbe tiling of the bill, without a sup]ilemental 1)111, if withln the scoj)e 
of the original bill, wben such suliseixuent matters are presented by de- 
fendant in the answer and proofs. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 1001-1014 ; Dec. 
Dig. § 427.*] 

9. Street Railroads (§ 2*) — "Cap.le Railkoau." 

'J'he term "cable railroad," as useil in Denver City Charter (Laws Col. 
1885, p. 85) art. TI, § 20, par. 4C, ini))lies a street railroad. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 2-4; 
Dec. Dig. § 2.*] 

Cârland, Circuit ,Tudg(>, dissenting. 

Appeals' from the Circuit Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Suit in equity by the Mercantile Trust ComiJany of New York 
against the- City of Denver and others and the City and County of 
Denver. Decree for coniplainant, and both parties appeal: Modified 
and affirmed, 
' For opinion belov^', see 161 Fed. 769. 

W. H. Bryant, of Denver, Colo. (Thomas R. Woodrow, J. A. Marsh, 
Paul Knowles, William A. Bryans, W. R. Kennedy, lî, A. Lindsley, 
F. W. Sanborn, ând N. Walter Dixon, ail df Denver, Colo., , on the 
bri<;f), fox City and County of Denver. ,,,.,.:, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Gerald Hughes, of Denver, Colo. (Clayton C. Dorsey and îîovvard 
S. Robertson, both of Denver, Colo., on the brief), for Alercantile 
Trust Co. of New York. 

Before SANBORN and CARLAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. In 1885 the city of Denver 
was a municipal corporation, one of the subdivisions of the state of 
Colorado. On February 5, 1885, the Denver Electric & Cable Railway 
Company incorporated under the gênerai laws of the state of Colorado. 
The objects for which it was formed were stated in the articles of in- 
corporation as follows : 

"To coustruct, equlp, maliitain, operate and own olectric and cable raihvajs 
In the state of Colorado; to deal In patent and othpr rliilits tlieretor, and to 
do any and ail thiugs necessary to carry out sueli ob.iects." 

The life of the corporation was stated to be 50 years from that 
date. 

On February S, 1885, the city council of the city of Denver passed 
an ordinance known and designated as "No. 3, 1885." Said ordinance 
contained 10 sections. 

The first section was in the f ollowing words : 

"That the riglit of way be, and the same is hereby granted to the Denver 
Eleciric & Uable Railway Company, its successors and assigns, to build, oper- 
ate, and maintaln a single or double traek railway, wlth switches, turu-outs. 
side tracks, and otlier appliances neces.sary for the opération of the same, in, 
along and across the streets of the city of Denver, said railway to be operat- 
ed by power transmitted by use of electrlclty or by cable." 

The second section relatêd to the grade of the tracks. 

The third required the company to exécute and file a bond to hold 
the city harmless from ail damages it might sustain by reason of the 
location, construction, or opération of its railway within the city. 

The fourth related to the gavtge of track and required certain pav- 
ing or planking to be done. 

The fifth section required that, before entering upon the occupancy 
of any street, the company should "obtain and file with the city clerk 
the written permission for such occupancy of the owners of more than 
one-half of the frontage upon so much of said street as said company 
proposes to occupy." 

The sixth section related to the rate of fare to be charged. 

The seventh related to the time within which the company should 
begin the construction of said railroad, and requiring two miles of rail- 
road to be in opération within two years. 

The eighth related to the maximum speed at which the cars should 
be moved. 

The ninth section was as follows: 

"That the city council reserve the right to pass any ordinance wlth référ- 
ence to the operating of said railway which the comfort of the inbabitanls of 
this city or the safety of the passeugers of the said railway may require, re- 
serving, also, ail législative and police powers and fuuctious with respect to 
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the streets that may be used and occupied by said conipany tliat It had be- 
fore the passage of this ordlnance." 

The tenth section related to the construction and maintenance of 
culverts. 

This ordinance was approved by the mayor the following day, Feb- 
ruary 6, 1885. Thereafter the Railway Company filed the bond re- 
quired by the ordinance and entered upon the construction of its road 
upon some of the streets of the city. For that purpose, it filed in the 
office of the city clerk on varions dates between April 28 and July 10, 
1885, the written consent of the owners of more than one-half of the 
frontage for the occupancy by its road of portions of certain of the 
streets in the city. 

vSeveral subséquent ordinances were passed amendatory of said Or- 
dinance No. 3. The Denver Electric & Cable Company subsequently 
l^ecame merged into the Denver Tramway Conipany, the Denver 
Tramway Company succeeding to ail the rights of the Denver Electric 
& Cable Company. The Denver Tramway Company was subsequent- 
ly merged into the Denver Consolidated Tramway Company, which 
succeeded to ail the rights of the Denver Tramway Company, and 
the Denver Consolidated Tramway Company subsequently was Con- 
solidated into the Denver City Tramway Company, which latter Com- 
pany now owns and opérâtes the street railway System in said city. 
On July 28, 1888, the Denver Tramway Company executed its mort- 
gage or trust deed to the Mercantile Trust Company upon ail of its 
railway property rights and franchises within the city of Denver to 
secure bonds in the sum of $1,000,U00. On January 1, 1890, it ex- 
ecuted and delivered a second mortgage to the Mercantile Trust Com- 
pany, covering the same property, to secure bonds in the sum of $2,- 
000,000. On October 11, 1893, the Denver Consolidated Tramway 
Company executed and delivered a mortgage or trust deed to said 
Mercantile Trust Company upon ail of its railway, franchise rights, 
etc., in the city of Denver, to secure bonds in the sum of $4,000,000. 
On the 4th day of May, 1899, an ordinance was introduced in the board 
of aldermen of the city of Denver, repealing said Ordinance No. 3 
of 1885, and on the 9th day of May the same was passed as Ordinance 
No. 65, and thereupon went for considération and passage or rejection 
to the board of supervisors of said city, and was by the board of su- 
pervisors referred to the appropriate committee for considération and 
a report thereon. While said ordinance was pending before said board 
of supervisors, and before any action thereon, excepting to refer the 
same to a committee, and while the same was being considered by the 
committee, complainant, to wit, on the 24th day of May, 1899, filed a 
bill in the Circuit Court of the United States for the District of Col- 
orado, alleging the passage of Ordinance No. 3 of 1885, its acceptance 
by the Denver Electric & Cable Railway Company, the construction 
of a System of railways thereunder, the expenditure of several million 
dollars in the construction and opération of such railways, the transfer 
of ail rights acquired by the Denver Electric & Cable Railway Com- 
pany under said ordinance to the Denver Tramway Company, by the 
Denver Tramway Company to the Denver Consolidated Tramway 
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Company, and by the Denver Consolidated Tramway Company to the 
Denver City Tramway Company, the exécution of the mortgages froro 
the Denver Tramway Company and the Denver Consolidated Tram- 
way Company to the complainant; alleged that in December, 1889, the 
officers and employés of the Railway Company wcre interfered with 
and prevented from constructing additional portions of its line of 
railway within the city by certain officers and employés of the city ; 
that the Railway Company, to protect its rights claimed under said Or- 
dinance No. 3, instituted à suit in the district court of the county to- 
enjoin such officers from interfering with its construction of the work ; 
that the district court refused an injunction, holding that said Ordi- 
nance No. 3 was void ; that thereupon the Railway Company appealed 
to the Suprême Court of the state, where a final judgment was entered,, 
reversing the judgment of the district court, the Suprême Court hold- 
ing that, whether said Ordinance No. 3 was valid or not, it was un- 
necessary to détermine in that action ; that, inasmuch as the Railway 
Company had acted in pursuance thereof , had constructed and operated 
an extensive system of railway upon the streets of the city, which had 
becn acquiesced in by the city, and its inhabitants, the officiais of the 
city were not authorizcd to détermine for themselves that the ordi- 
nance was invalid, and obstruct the Railway Company in its opérations.. 
without a déclaration from the législative body of the city, disaffirm- 
ing said ordinance. No further action was taken on behalf of the 
city contesting or challenging the rights of the Railway Company un- 
der said Ordinance No. 3 until the introduction of the repealing Ordi- 
nance No, 65. 

Complainant in ils bill further alleged that the validity of Ordi- 
nance No. 3, and the right of the Railway Company to occupy the 
streets of the city under its provisions, was publicly and extensively 
discussed through the newspapers and by the public, to such an extent 
that if repealing Ordinance No, 65 should be passed and adopted, not- 
witlistanding its invalidity, it would impair the value of the securities 
of the Railway Company which had been issued to complainant as 
trustée ; that the action of the board of aldermen and board of su- 
pervisors in passing such repealing ordinance would be void as im- 
pairing the obligation of a contract, and prayed that the board of al- 
dermen and board of supervisors be enjoined from the passage of such 
repealing ordinance, or passing any ordinance, or taking any action,, 
to impair the obligation of the contract between the city and the rail- 
way Company embraccd in said Ordinance No. 3 of 1885, and for gên- 
erai équitable relief. Tiie Circuit Court granted a temporary order of 
injunction, from which an appeal was taken to this court, and the 
judgment of the Circuit Court affirmed (102 Fed. 1001, 41 C. C. A. 
676). this court not passing upon the question of the validity of Ordi- 
nance No. 3, or the proposed repealing Ordinance No. 65, but simply 
deciding that the discrétion of the Circuit Court, in granting the tem- 
porary injunction, was not improperly exercised under the particular 
state of façts. The respondents answered the bill, admitting many of 
the allégations, but insisted that Ordinance No. 3 of 1885 was invalid 
for various. stated reasons. At the hearing in the trial court défend- 
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ants, by leave of court, filed a supplemental ansvver, among other 
things setting up the passage and approval July 15, 1899, of an ordi- 
nance, No. 76, repealing Ordinance No. 3 of 1885, and certain subsé- 
quent ordinances amendatory thereof, said repealing ordinance, how- 
■ever, providing: 

"Tliat tliis ordinance shall not apply to or in any manner affect any rights 
wlilcli the Uenver Electric & Cable Rallway Company, its successors and as- 
signs, may now liave In relation to any eleetrlo istreet railway Unes at prés- 
ent constructed and now in actual opération in said city of Denver." 

It further set up the adoption of an amendaient to the Constitution 
of the State, being article 20, by which the city of Denver, with some 
adjacent outlying territory, became incorporated as the city and county 
of Denver, and duly authorized to adopt its own charter; that on 
the 27th day of April, 1906, Ordinance No. 74 was passed, approved, 
and published, submitted to the electors of said city and county for 
approval at an élection held on the 15th day of May, 1906, and the 
■ same was at such élection duly adopted. In the preamble to said ordi- 
nance it was recited, among other things : 

"Whereas, the Denver City Ti-aniway Company, Tinder and by yirtue of 
certain ordinances, franchises, grants, and rishts of way, now maintalns 
and opérâtes a system of street railways over. aloiig and across certain streets. 
alleys, viaducts. bridges, i)ub]ic ways and places in the now city and. county 
of Denver, hereinafter described and onumerated : and 

"Whereas, the needs of the city and county of Denver and its Inhabitants 
require and wiU, In tlie future require, certain extensions, betterments, new 
construction, and iniprovenients of said street railway System, and ail of 
which is desired by the city and county of Denver and its duly qualifled tax- 
jiaying electors to be undertaken by the Denver City Tramway Company, 
wholly at the expense of the Denver City Tramway Company, and without 
any unnecessary delay ; and 

"Whereas, The Denver City Tramway Company is willing to undertake 
such extensions, betterments, new construction and improvements on the 
ternis hereinafter set forth ; and * * * 

"Whereas, a contention and litigation has arisen concerning the validity, 
extent, scope and duration of the ordinances, franchises, grants, rights of 
way and privilèges elainied by the Denver City Tramway Company, and a 
portion of wliich litigation is now pending and unsettled ; and 

"Whereas, it is desired that such extensions, improvements, new construc- 
tion and espenditures shall be undertaken and niade forthwith witliout 
awaiting the outcome of the varions contentions and litigation between the 
Denver City Tramway Company and the city and county of Denver, con- 
cerning tlie ordinances, franchises, grants, rights of way and privilèges be- 
ionging to the Den\-er City Tramway Company, and the scope, extent and 
duration thereof. * * * " 

. Said ordinance granted the right of way to the Denver City Tram- 
way Company to construct, operate, and maintain its railway upon a 
large number of streets therein enumerated, comprising the streets 
already occupied by the Tramway Company, and other streets, for a 
period of 20 years. The eleventh section of the ordinance, however, 
was as follows : 

"Neither this franchise or grant or any provision lierein, or the proposa! 
ihereof, shall be a waiver of any right, claini. gi'ant, license, or franchise or 
right of way belonging to or elainied to belong to the Denver City Tram- 
ivay Company, or any of its assignor, predecessor or consoUdating conipanies, 
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uor shall this franchise in any mamier be considered as a waîver în any waj* 
of any litlgation or contention, by either tlie city and couuty of Denver or the 
Denver City Tramway Company or any of its predecessor or constituent 
coujpanies to the préjudice of either party as to the validity, scope or dura- 
tion of any franchise, grant or right of way, but the rlghts of botli parties 
and their positions and contentions in any and ail litigatlon, and conceruinLi 
such ordinances, franchises, grants, licenses, and rights of way, shall romain 
entirely unatfected by this ordinance." 

The trial court, upon the issues joined, found the facts and entered 
its decree as foUows : 

"Tbat since the enactment and passage of Ordinance Xo. 3 of tlie séries 
of 188.5 of the city of Denver and down to the présent time ail the ternis, 
provisions, and conditions thereof prescribed to be kept by the Denver Electric 
& Cable Kailway Company, its successors or assigns, hâve been fully kept, 
performed, and observod by the suid eompany, the Denver City Tramway 
Company, and its grantor and predecessor compiuiies, and that large sums 
of money for permanent improvements and for establishing an extensive and 
conuected System of street car Unes bas been expended, and that such ex- 
penditures bave been made and such System of street car Unes built and op- 
eraled lu good faith and iu reliante upon said Ordinance No. 3 of the séries 
of 188,5 of the city of Denver, and that bonds bave been issued and sold by 
the companies, successors in interest to the Denver Kleetric & Cable Kail- 
way Company in rellance upon the validity of said ordinance, and that said 
bonds were secured by mortgage upon the property of each of said com- 
panies and the rights and estâtes thereof, including the contract and fran- 
chise evidenced by Ordinance No. 3 of the séries of 1885 of the city of Den- 
ver. That at the time of the introduction and passage and enactment of 
Ordinance No. 76 of the séries of 1899 there existed no cause under the ternis 
of Ordinance No. 3 of the séries of 1SS5 of the city of Denver for the repeal 
thereof or of any portion thereof, and that said Ordinance No. 70 of the 
séries of 1809 was enacted without autliority on the part of the défend- 
ants so to do and at a time when Ordinance No. 3 of the séries of 1885 
was in full force and elïect, and had, as to ail its ternis and provisions been 
kept. That the acts, claims, threats, and performances of the défendants, 
including the introduction and threat to enact as au ordinance of the city 
of Denver, Aldermanic Bill No. 65 of the séries of 1S99, on May 4, 1899, 
and the introduction and enactment of Ordinance No. 76 of the séries of 
1899, and the assertion by the défendant and their predecessors and succes- 
sors in office of a right to repeal and invalidate Ordinance No. 3 of the séries 
of 1885 of the city of Denver, constituted and does constitute a cloud upon 
the title of the complalnant, the Denver City Tramway Company, and of 
its grantor and predecessor companies, from wliich the complalnant is en- 
titled in equlty to be relieved by a proper decree of this court. 

"ïherefore the court dotli order, adjudge, and decree: That Ordinance 
No. 3 of the séries of 1885 of the city of Denver is a valid and binding eon- 
tract between the city of Denver, the city and couuty of Denver, and the 
complainant the Denver City Tramway Company, its successors and assigns, 
of a duration of at least 50 years from the date of its iiassage and enactment, 
and that It is unnecessary in this suit and now for the court to détermine 
the duration of said ordinance, if any, beyond said period of 50 years, or 
as to whether or not it is unllmited in time, such questions not belng de- 
termined by this suit or decree ; that rej^ealing Ordinance No. 76 of the 
séries of 1899 was at and ever since the time of its passage, and is now. 
illégal, unanthorized, and Invalid and of no force or effect whatsoever, and 
is for naught lield, and the défendants herein, the city and county of Denver. 
the supervisors and aldernien thereof, together with ail persons, attorneys. 
and agents of the city and county of Denver, are hereby forever enjoined 
and restrained from maintaining or asserting the validity of Ordinance No. 
76 of the séries of 1899, or from asserting any rights thereunder, or any 
claims or contentions thereunder against the complainant herein, the Denver 
City Tramway Company, its successors or assigns." 
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From the decree so entered, the respondents hâve appealed to this 
court, such appeal being No. 3,009, and complainant has filed a cross- 
appeal, No. 3,010, asserting that the court below erred in not finding 
that the Denver City Tramway Company had a perpétuai franchise to 
occupy the streets of the city. The questions discussed will be in No. 
3,009. No question was raised in the court below nor in the briefs 
first filed in this court as to the jurisdiction of the trial court. A sup- 
plemental brief, however, has been filed, challenging that jurisdiction. 
As the question of jurisdiction may be raised at any stage of the case, 
we first proceed to a considération of that subject. 

[1] It is claimed by appellants that jurisdiction is based entirely 
upon diversity of citizenship; that the Denver City Tramway Com- 
pany, the présent owner, and in possession of the street railway was 
an indispensable party to the action, and if made a party, its interests 
being entirely with that of complainant and diverse to that of respond- 
ents, it should be classed as a complainant, and hence diversity of cit- 
izenship defeated. The Denver City Tramway Company was not, 
however, made a party to the action, and we think it was not an in- 
dispensable party. Complainant was the trustée in the mortgage or 
trust deed given to secure bonds issued by the street railway company, 
Its mortgages covered, not only the physical properties of the Tram- 
way Company, but its franchise and contract rights, and it certainly 
had a standing in a court of equity to protect such rights from any 
unlawful invasion. Old Colony Trust Co. v. City of Wichita (C. C.) 
123 Fed. 162; affirmed, 132 Fed. 641, 66 C. C. A. 19; Clapp v. City 
of Spokane (C. C.) 53 Fed. 515; Knickerbocker Trust Co. v. City of 
Kalamazoo (C. C.) 182 Fed. 865 ; City & County of Denver v. New 
York Trust Co., 187 Fed. 890-902, 110 C. C. A. 24. 

Again, equity rule No. 39 (198 Fed. xxix, 115 C. C. A. xxix), which 
reads as follows : 

"In ail cases wliere it sliall appear to tlie court tliut persoiis wlio niight 
otherwise be deemed iieoessary or proper parties to a suit caimot be marie 
parties by reason of tlieir being out of tlie jurls<licrion of tbe court, or in- 
capable otherwise of belug ma<le parties, or because tlieir joiuder would oust 
the jurisdiction of the court as to the parties liefore the court, the court may, 
in thelr discrétion, proceed in, tlie cause without niaking such persous par- 
ties, and in such case the decree shall be without préjudice to the rights 
of the absent parties" 

— expressly authorized the maintenance of the suit without making 
the Tramway Company a party. Sioux City Terminal R. & Ware- 
house Co. v. Trust Co. of N. A., 82 Fed. 124, 27 C. C. A. 7Z ; Hunter 
V. Robbins (C. C.) 117 Fed. 920. If it is true, as claimed by the re- 
spondents, that the joinder of the Tramway Company would defeat 
the jurisdiction of the court, then, under rule 39, complainant was au- 
thorized to omit making it a party. So that, for the reason that com- 
plainant, as trustée of the mortgages mentioned, could maintain the 
action in its own right (the Tramway Company not being an indis- 
pensable party, although it would bave been a proper party), as well 
as for the reason stated in equity rule No. 39, we think the court had 
jurisdiction upon the ground of diversity of citizenship. 
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[2] We aiso think that if, as claimed by complaïnant, and alleged 
in the bill, Ordinance No. 3 of 1885, constitiited a contraGt between 
the city and the Denver Electric & Cable Railway Company and its 
assigns, such contract right was covered by complainant's hiortgage, 
and, as it was sought to enjoin the city from impairing the iobligation 
of such contract, the bill presented a case of jurisdiction based upon 
the existence of a fédéral question. It is also insisted that the court, 
as a court of equity, did not hâve jurisdiction of the case. This has 
been discussed on behalf of the city largely upon the ground that, un- 
der the pleadings and évidence, a case has not been made which enti- 
tles complainant to équitable relief. That, however, does not affect 
the question of the jurisdiction of the court, as a court of equity, to 
détermine such fact. 

The bill being framed upon the theory that the city was threat- 
ening and attempting to impair a valid contract right; and the object 
of tlie bill being to restrain such unlawful attempt, it clearly presented 
a case of équitable jurisdiction, although the court might, in the exer- 
cise of that jurisdiction, find and détermine that the ultimate facts 
would not justify granting to complainant any relief. Juri.sdiction to 
iiupiire into and détermine is an entirely différent proposition from 
the ultimate détermination in the exercise of such jurisdiction, whether 
parties are entitled to équitable relief. Venner v. Great Northern 
Ry. Co., 209 U. S. 24, 28 Sup. Ct. 328, 52 L. Ed. 666; Riverside & 
A. Rv. Co. V. City of Riverside (C. C.) 118 Fed. 736; City Ry. Co. 
V. Citizens' St. Rv. Co., 166 U. S. 557, 17 Sup. Ct. 653. 41 L. Ed. 1114: 
m. Central Ry. Co. v. Chicago, 176 U. S. 646-656, 20 Sup. Ct. 509. 
44 L. Ed. 622; Siler v. Eouisville & Nashville R. R. Co., 213 U. $. 
175, 29 Sup. Ct. 451, 53 L. Ed. 753. 

The court then having full jurisdiction, we proceed to a considéra- 
tion of the merits of the case, which involves, first, the validity of 
Ordinance No. 3 of 1885. 

[3] It is said upon the part of the city that the ordinance is in- 
valid, for the reason that it was not within tlie authority possessed by 
the city under its charter, for various reasons which wi'll hereafter be 
considered. In answer to this, however, it is claimed, on behalf of 
the complainant, that the povver of the city to pass the ordinance in 
question was not derive<l from the charter but from section 11 of 
article 15 of the Constitution, which is as foUows: 

"Xo Street railLoud sluill be coiistructed witliiu any cit.v,. tovvn or iiieor- 
jiorated viUage, withuut tlie fonseut of tlie local autlioritie.s liaviug tlie coii- 
Irol of the street or liiglnvay proiioscd to be occupii'd liy such .street ràilroad." 

This provision of the Constitution, it is claimed on the part of the 
complainant, was a direct grant of autliority to municipalities, and 
withheld from the Législature any authority or controlover street 
railroads within any city, town, or incorporated village. We do not 
so interpret this provision. It is. to be borne in mind that, in the ab- 
sence of constitutional restraint, the Législature of the state could bave 
granted directly the authority to construct, maintain, and operate street 
railroads within cities, towns, or incorporated villages, upon such 
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terms as the Législature might impose, without référence to the wish 
or consent of the inhabitants of such city, town, or incorporated vil- 
lage. This section of the Constitution vvas intended simply as a re- 
straint upon the power of the Législature in this respect, that the Lég- 
islature could not directly grant authority for the construction, main- 
tenance, or opération of a street railroad in such municipalities, with- 
out the consent of the municipality. It did not, however, withhold 
from the Législature the power to prohibit municipalities from grant- 
ing to Street railroads authority to occupy the public streets of the 
municipality except on terms which the Législature should see fit to im- 
pose, but it gave to municipalities authority to impose other and ad- 
ditional terms from those prescribed by the Législature, or to with- 
hold consent entirely. 

For a construction of similar constitutional provisions, our attention 
has been called to the cases of Birmingham & Pratt Mines St. Ry. 
Co. V. Birmingham St. Ry. Co., 79 Ala. 465. 58 Am. Rep. 615. and 
City ofAllegheny v. Millville E. & S. St. Ry. Co., 159 Pa. 4U, 28 
Atl. 202. 

In the former case, the court said : 

"The equity of the complahiant's bill in this case clei)en(ls, In our Judgineiit, 
upon a single inqulry, and that is whether the municipal authorlties of the 
City of Birmingham were Invested by law with the power to make to the 
appellee, the Birmingham Street Rallway Company, an irrévocable grant of 
the exclusive i)rivilege to construct and operate a street railway over and 
through certain streets and avenues of that city. * * * The power to 
make this exclusive grant, whieh though not strictly a monopoly is eertainly 
in the nature of one, must be deiived either from sonie clause in the charter 
of the City, from the laws of the state under which the appellee railway Com- 
pany was organized, or from the ('Onstitution of Alabama, whicb Js the or- 
ganic law of the state. 

"The only section of the présent Constitution of 1S75, beariiig on the ques- 
tion of street rallways is section 24 of article 14, which provides that 'no 
street passenger railway shall be constructed within the limits of any city or 
town without the consent of its local authorities.' This is peremptory and 
not permissive in its nature, and confers no franchise or rigiit of any kitid 
upon any person or corporation much less one of an exclusive character. 
This is not denied, and is too obvions for argument." 

The court then discussed the charter powers of the city and the 
applicable state laws to détermine the authority of the city of Birming- 
ham in respect to the niatter invqlved in the suit. 

In the second case the question involved was whether the city of 
Allegheny; could require as a condition upon which a street railway 
could occupy any of the streets of the city, that it should perform cer- 
tain acts and make certain payments to the city. The court said: 

"By section 9, art. 17, of the Constitution 'no street passenger railway shall 
be constructed within the limits of any city, borough. or township, without 
the consent of its local authorities.' * * * The public history of the time. 
of which the court may take judicial notice, show.s- that one of the prime 
objects Df the people in calllng a constitutional convention was to do with 
spécial législation which interfered with local affairs or granted privilèges 
to particular bodles and withheld them from others, with a semblauce of 
partlality, rather than of equal favor to ail. That object was carried out in 
the Constitution adopted so broadly that it is a niatter of grave doubt wheth- 
er the'ôBJect itsélf has not sometlmes been defeated by tj'ing the hands of 
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the Ijegislature too closely to permit It to help spécial localitles wltli spécial 
needs by législation which they really want and ouRht to hâve. But, howeve'* 
that may be in otàer matters, the provision now under considération, as aî- 
ready said, is peremptory and without express limitations of any kind. It is 
a gift dlrectly from the Constitution to the local bodies, and needs no help or 
permits any interférence from the Législature. If any limitations are to be 
implled by the (îourts, the Implication nmst arlse from clear necesslty as ab- 
solute, as peremptory, as unavoldable as the coiistitutional mandate itself. 
The burden is therefore upou the party afflrming that the exercise of the 
local authorlty is uot valld. * * * It is conceded that the local authorl- 
ties may impose some conditions such as Ihose relative to the police power. 
But where is the grant to any other body to supervise and liniit the conditions 
or say what they shall be? The Législature clearly cannot do it. The very 
purpose of the provision was to put an end to the Legislature's interférence, 
is'or eau the courts trespass upon the discrétion glveu absolutely by the Cou- 
stitution to the local bodies." 

Had the opinion stopped hère, it might well be claimed that it was 
an authority to the effect that the constitutional provision was an affirm- 
ative grant to the municipality, and that the Législature of the state 
could exercise no restraining powers in respect thereof. But the court 
further said: 

"It is not Illégal or unreasonahle that the publie, or the city v^hich repre- 
sents it, shonld hâve a considération for the privilège which It confers. If 
it were a rlght of passage over private property, there would be no question 
a bout It, and the riglit could not be got In any other way. We see no reason 
vi'liy the public interests should uot be promoted by requiring spécial privi- 
lèges lu the public property to be paid for in some way. It Is a matter of 
gei:cral Knowledge that the Street rallways in the clty of Baltimore pay part 
of the fare of every i)assonger into the clty for the development and care 
of Uruid Hill Pari;, and we learn from the report of People v. Barnard. 110 
N. ï. 548, IS N. E. ;!ij-l, that by au act of 1886 (Laws 1886, c. 65 as amended 
by Laws 1886, c. 6-12) in New York munlclpalitles are obliged to put up thelr 
consent to the construction of sti'eet railways wlthln thelr llnùts at auctiou, 
and award it to 'the bidder who will agrée to give the largest percentage per 
anrmm of the gross receipts.' The constitutional provision in Now York is 
closely similar to our own. Whether the législation could prescribe that the 
cousent of the local authorities in tliis state could only be giveu on such con- 
dition we express no opinion about, as it Is not before us. But it would cer- 
tainly be no cause of coraplalnt if our own legislators, gênerai or local, should 
look as closely after the pecuniary interests of the public iuvolved in the 
grant of franchises." 

So it will be observed that the question as to whether or not the 
constitutional provision was such a grant of power to the municipality 
that the Législature in granting to the city a charter could not impose 
some restrictions upon the exercise by the municipality of the constitu- 
tional grant was not before the court, and it was a question which 
the court expressly said it did not pass upon. The only question be- 
fore the court, and the one passed upon, was the power of the munici- 
pality to prescribe conditions of its own other and différent from those, 
if any, imposed by the Législature. See, also, 3 Dillon on Municipal 
Corporations (5th Ed.) § 1228; Missouri River Tel. Co. v. City of 
Mitchell, 22 S. D. 191, 116 N. W. 67. 

[4] The city clainis that Ordinance No. 3 of 1885 is invalid, first, 
for the reason that, under its charter, it was limited to granting the usïï 
of its streets for railways to such as operated its cars by horse power 
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or dummy engines; second, that the city council was without jurisdic- 
tion to pass the ordinance without the consent being first obtained of 
a majority of the property owners upon the streets to be occupied by 
the railway company; third, that as the ordinance did not designate 
the streets upon which the Denver Electric & Cable Railway Company 
might construct and operate its road, but was a blanket ordinance, 
covering ail the streets, leaving it to the Railway Company to sélect 
from time to time in the future, as it should see fit, the streets which 
it should occupy, it was an unlawful délégation of authority to the 
railway company in that respect; fourth, that, as the ordinance did 
not contain any limitation of time, the grant was perpétuai, and the 
city had no authority to grant a perpétuai franchise. 

The charter of the city of Denver, as it existed at the time of the 
passage of Ordinance No. 3 of 1885, contained the following provi- 
sions: 

"41. To permit and regulate the running of horse railway cars or cars 
propelled by dummy engines, the laying down tracks for the same. the trans- 
portation of passengevs thereoii, and the form of rai! to be used, upon the 
wrltten consent of the owners of the land, representing more than one-half 
of the frontage of the street, or so much thereof as is .sought to be used for 
rallroad purposes." 

"43. To regulate and prohibit the use of locomotive engines, and require 
rallroad cars to be propelled by other power than that of steam, to direct and 
control the location of the rallroad tracks. • • • " Session Laws of 1883, 
pp. 64, 65. 

The question is then presented : Was the power of the city of Den- 
ver by its charter limited to the granting of authority for the use of 
the streets of the city by railroads to those in which the motive power 
was horse or dummy engine? In other words, was the term "horse 
and dummy engine" used as a limitation upon the motive power to 
be used, or was it merely an illustration of power other than steam. 
Upon this point the authorities are not in harmony, and we think it 
unnecessary to décide the question, for, whether or not the city, un- 
der its charter, had authority to grant the right to operate cars upon 
the streets propelled by electricity, we think Ordinance No. 3, in this 
respect, was subsequently ratified. On March 16, 1885, 10 days after 
the approval of Ordinance No. 3, the Législature of the state granted 
a new charter to the city, which contained the following provisions: 

"44. To permit and regulate the running of horse railway cars or cars 
propelled by dummy engines, the laying down tracks for the same, the trans- 
portatlon of passengers thereon, and the form of rail to be used." 

"46. To regulate the use of locomotive engines, to direct and control the 
location of cable and other rallroad tracks." » * • Session Laws 1885, 
pp. 74-85. 

[9] It is to be observed that section 46, above quoted, was an en- 
largement upon the powers of the city, in that it gave the power to di- 
rect and control the location of cable and other railroad tracks. This of 
necessity empowered the city to authorize the construction and opéra- 
tion of cable and other railroad tracks within the city, and may bè 
said to be a construction of section 44, that the term "horse railway 
cars or cars propelled by dummy engines" was merely used as illus- 
201 F.— 51 
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trative of the power with which the cars upon the street should be 
operated. The term "cable railroad" clearly, and we think necessarily, 
implied a street railroad, as cable railroads were known and in use 
in the opération of railroads in the streets of municipalities, but not 
in gênerai use as motive power outside of the streets of municipalities. 
Be that as it may, however, in 1889, the charter of the city was again 
modified, section 44 reading: 

"To permit and regulate the running of horse rallway cars or cars propelled 
by dummy engines, cable or eleetrlcity, the laying down tracks for the same, 
the transportation of passengers thereon, and the form and kind of rail to be 
nsed. » • • " Session Laws of 18S9, p. 124. 

Subséquent to the passage of the act of 1885 and the act of 1889, 
the city council passed various ordinances expressly ratifying Ordi- 
nance No. 3 of 1885, and such was substantially the holding of the 
Suprême Court of the state, in Denver Tramway Co. v. Londoner, 20 
Colo. 150-153, 37 Pac. 723. That was an action brought by the Den- 
ver Tramway Company to enjoin the mayor and chief of police of 
the city from interfering with the company in its work of construct- 
ing its electric lines. The court said : 

"The aetual question now presented for détermination Is slmply this: Were 
the employés of the plaintifE company, in prosecutiug the work of construct- 
ing the electric railway Unes of said company through the streets of the city 
of Denver In December, 1889, guilty of such misconduct as to render thein 
liable to be interfered with and treated as trespassei's by the executive officers 
of the cityï The détermination of this question involves the considération 
of the laws of the state, and also the ordinances of said city as they existed 
prlor to and at that date. The Constitution of Colorado has always contained 
the folio wing provision: [Quoting section 11, art. 1.5, supra.] The charter of 
the city of Denver as amended in 1883 provided, among other things, that 
the city council should hâve power by ordinance as foUows, to wit: [Quoting 
sections 41, 43, Session Laws 1883, supra.] While the foregoing charter pro- 
vision was in force the city of Denver passed an ordinance containing the 
l'oUowing: [Quoting section 1, of Orcîlnance No. 3, 1885, supra.] The char- 
ter of the city of Denver as amended in 1885 among other things authorized 
the city : 'To regulate the use of locomotive engines, to direct and eontrol the 
location of cable and other railroad tracks.' Article 2, § 20, Session Laws 
1885, p. 85. Under the charter thus amended, the city council passed an or- 
dinance expressly recognizing Ordinance No. 3, of February 6, 1885, as valid, 
and providing for its enjoyment to a certain extent by the plaintilf company. 
See Ordinances 28 and 29, adopted May 2, and 3, 1888. The charter of the 
city, as amended in March, 1889, authorized the city council by ordinance: 
[Quoting section 44, Session Laws 1889, supra.] Subséquent to the passage 
of this amendment, the city council passed an ordinance (No. 27, adopted May 
13, 1889) recognizing rights of way theretof ore granted for the use and oc- 
cupation of the streets and avenues of the city by street railway cars propel- 
led by eleetrlcity as well as by horse power, dummy engines, cable and steam. 
Such ordinance provided for the issuance of permits by the city engineer to 
any company or corporation constructing such railways to excavate the 
streets for that purpose, and also contained spécifie régulations concerning 
the manner In which the streets and avenues should be used and oecupied for 
such purposes. * * » 

"It Is true the charter of 1883 did not speclflcally authorize the clty of 
Denver to permit the oiwration of street railways by eleetrlcity. But, as we 
hâve seen, the various amendments to the charter of the city of Denver beav 
ample proof of the policy of our législation in the matter of the location and 
opération of street railways. As by the- progress of science, discovery, aïid 
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Invention new kinds of motive power hare been fonnd useful for propelllng 
Street railway cars, so the charter has been amended expressly authorizlng 
tbe use of cable power in 1885, and electric power in 1889 for that purpose, 
in addition to horse power and dummy engines theretofore authorized to be 
used. It Is true that in advance of spécifie législative authority, but never- 
theless in pursuance of the gênerai législative policy of the state, the city 
council of Denver did pass an ordinanee authorizing the company (of which 
the plaintiff company is the successor) to coustruct and operate street rail- 
way cars by electricity. It is also true that by a charter provision subse- 
quently enacted by the state Législature the city was expressly authorized to 
permit the runnlng of railway cars by electricity ; and this charter provision 
was shortly foUowed by a city ordinanee expressly recognizing such grants of 
authority as had theretofore been given to use and occupy the streets of the 
city for the purpose of constructing and operatiug railway cars by electricity, 
as well as by other kinds of motive power. 

"Conceding that the city was without authority to adopt Ordinanee Xo. " 
oni'ebruary (J, 1885, it is nevertheless urged with much force and reason 
that the charter amendments of 1885 and 1889 as above stated and the ordl- 
nances adopted thereunder are to be regarded as curative statutes, thus legal- 
izlng the subséquent use of electric power by the plaintiff company. A stand- 
ard author says: 'The rule in regard to curative statutes is that if the thing 
omltted or failed to be doue, and which constitutes the defect sought to be 
removed or made harmless, is something which the Législature niight hâve 
dispensed with by a previous statute, it may do so by a subséquent oue. If 
the irregularity consists in doing some act, or doiug it in the mode which the 
Législature might hâve made immaterial by a iirior law, it may do so by a 
subséquent one. On this principle the Législature may validate contracts 
made ultra vires by municipal corporations. It may thus ratlfy a coutraet of 
a municipal corporation for a public purpose.' Sutherland on Statutory Con- 
struction, § 483. In any event, it is clear that the mère executive offlcers of 
the city could not as late as December 11, 18W), be heard to question the 
plaintifiC company's right to complète its electric Unes already connnenced." 

Again, in the matter of granting authority to street raihvays to op- 
erate Hnes of roads in the streets of the city, the city of Denver was 
exercising its proprietary, as distinguished from législative or govern- 
mental, authority, and in respect to the exercise of its proprietary pow- 
ers the city is bound by the same rule of équitable estoppel as in- 
dividuals, and where, as in this case, several millions of dollars hâve 
been expended and invested by the company in good faith in reliance 
upon the validity of the ordinanee in question, and for the public 
benefit and vv-elfare of the inhabitants of the city, good faith and hon- 
est dealing, in view of thèse considérations as well as the subséquent 
ordinances and législative modifications of the city charter, should es- 
top the city from now asserting that the Tramway Company acquired 
no rights under said ordinanee. Colorado Springs v. Colorado Citv, 
42 Colo. 75, 94 Pac. 316; City Ry. Co. v. Citizens' Railroad Co., 166 
U. S. 557-566, 17 Sup. Ct. 653, 41 L. Ed. 1114; Illinois Trust & Sav- 
ings Bank v. City of Arkansas City, 76 Fed. 271, 22 C. C. A. 171, 34 
L. R. A. 518; City of Des Moines v. Street Lighting Co., 188 Fed. 
906, 110 C. C. A. 540. 

[5] It is urged that the written consent of the owners of the land, 
representing more than one-half of the frontage of the street, or so 
much thereof as was sought to be used for railroad purposes, was nec- 
essary to be first obtained before the city council had jurisdiction to 
pass the ordinanee in question, The provision of the charter, in this 
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respect, as heretofore quoted, authorized the city to permit the run- 
ning of horse railway cars or cars propelled by dummy angines, the 
laying down tracks for the same, upon the written consent of the own- 
ers of the land, representing more than one-half of the frontage of 
the Street, or so much thereof as was sought to be used for railroad 
purposes. Ordinance No. 3 expressly required, before the company 
should operate its road upon the streets, that written consent of the 
owners of the land, as required in the provision of the charter, should 
be obtained, and the direct question is presented : Was it essential, un- 
der the charter, that this consent of the landowners should be ob- 
tained before an ordinance could be passed, or was it sufficient if the 
ordinance provided that the authority therein given should not be ex- 
ercised until such consent was obtained ? The provision in the charter 
did not expressly require that the consent of the property owners 
should be obtained before the passing of the ordinance. It was simply 
a prohibition against permitting the running of cars upon the streets 
without the consent of the abutting property owners, and it would 
seem most natural for the council to first pass the ordinance, and then 
the consent of the property owners obtained, as they would then know, 
in giving their consent, the kind and character of road to be con- 
structed and the terms and conditions upon which it was to be oper- 
ated. 

In Paterson & Passaic H. R. R. Co. v. Mayor, etc., of Paterson, 24 
N. J. Eq. 158-166, it was said: 

"JN'or can the effect of the action on the part of the city be avoided by the 
<'laim that by the ti'ue construction of tlie act the cousent of tlie city was to 
be based on, and therefore précédée! by, that of a majority of the property 
owners. Such Is not the true construction. Tlie consents are inde]:>endent of 
each other. The act confers the power on the company to lay the traek and 
operate the road, on condition that the permission of the city (representing 
the public at large), and of the majority of the owners of property on the 
Street (representing the private interest to be affec(<>d), be first obtained. If 
the consent of the city had first been obtained, it, of course, wouhl not of it- 
selt hâve been sufficient; but it cannot be doubted tliat, if that being had, the 
consent of the property owners had been afterwards obtained, the condition 
précèdent to the exercise of the power to lay the rails aud operate the road 
would hâve been complied with." 

The construction thus given to the act in question we think directly 
applicable to the case under considération. The charter empowered 
the city to authorize the construction and opération of the road in the 
streets of the city, but required the consent of a majority of the land- 
owners to be given thereto. In other words, before any company could 
operate a road in the streets of the city, it was necessary to obtain the 
consent of the city, through its duly constituted authorities, and the 
consent of a majority of the landowners. The consent of the city 
alone would not authorize the construction and opération of the road 
upon the streets, neither would the consent of a majority of the land- 
owners alone authorize the same. It required the action of both the 
city and the landowners. The act did not require that the consent of 
one should necessarily précède the consent of the other. It was suffi- 
cient if, before the road was constructed, the consent of both were 
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obtained, the city by a duîy cnacted ordinance, and the landowners by 
consent in writing. So \ve think that the ordinance in question, re- 
quiring that the consent of the lantlowners should be obtained before 
the construction of the road, was a sufficient compHance with the pro- 
visions of the charter. 

\Ve are cited to some cases whicli it is claimed announce a contrary 
doctrine, among them the case of Metropohtan City Ry. Co. v. Chicago, 
96 IlL 620. The act under considération in that case provided that 
consent to construct and operate a horse railway in its streets might 
be granted upon pétition of the company, no such consent to be grant- 
ed, however, unless 10 days' pubhc notice of the time and place of pre- 
senting such pétition should first be given by publication in some news- 
paper published in the city or county in which such road is to be 
constructed. In that case no such notice was given, and it was held 
that the giving of the notice was jurisdictional to the city giving its 
consent. The court said: 

"The statute intended to give every persoii interested opportuiiity for a faii' 
!u:j(1 impartial liearing, that lie raight appcar aiul 'ne lieard at tlie outset with 
reiereuce to tlie comiuittee to whicli the pétition may t»e reterreJ and before 
st.eli coiumittee." 

It will be seen that the act under considération in that case expressly 
provided that the giving of the ten days public notice of the time and 
place of presenting the pétition should précède action by the city. 
Hence, of course, such notice was jurisdictional. 

No case bas been called to our attention holding, under language 
similar to that in the charter of Denver, that the consent is a prereq- 
uisite to the authority of the city to pass the ordinance. 

[6] On the Ist day of December, 1902, article 20 of the Constitu- 
tion of the State went into effect. By that article the city of Denver, 
with a portion of the adjacent outlying territory, became a corpora- 
tion known as the city and county of Denver, and the inhabitants there- 
of were empowered to make and adopt their own charter. Appellants 
say : 

"Wlieiiever a munioipal eorpoi'ation eiiters into a coiitract silent as to dura- 
tion witli a ])ulilie ntility eoniiiaiiy for the use of streets, and the considéra- 
tion of the oontract movJns from the comiiany enibraces, not only the service 
to he reudered to the gênerai piibUc. but also gênerai obligations to be dis- 
charged to the niunicijiality itself. as such, ail rights under such contract 
terniinate when the municiiial corporation cciises to exist" 

— and cite in support thereof People v. Chicago Téléphone Co., 220 
m. 238, 77 N. E. 245 ; Venner v. Chicago St. Ry. Co., 236 II). 349. 
86 N. E. 266; Blair v. Chicago, 201 U. vS. 400-488, 26 Sup. Ct. 427, 
50 E. Ed. 801 : People v. Adams, 31 Colo. 476, 71 Pac. 866; Uzzell 
v. Anderson, 38 Colo. 32, 89 Pac. 785, 1056. 

Those cases, while sustaining the proposition as stated by counsel, 
are not applicable hère. The first of the above-cited cases was one 
where several minor municipalities had granted to a téléphone Com- 
pany the right to occupy their streets for its purpose without fixing 
any limit as to time. Àfter such grants had been made, the minor 
municipalities were annexed to the city of Chicago. After such an- 
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nexation, the city passed an ordinance limiting the charges for télé- 
phone service. It was held that the minor municipahties, upon be- 
coming annexed to, and made a part of the city of Chicago, ceased to 
exist as minor municipahties; that grants to the téléphone company 
were not to be construed as perpétuai, but terminated upon the life of 
th« corporation granting them. 

Blair v. Chicago was a case where the municipality of Lakeview 
had granted to a street car company certain rights in its streets. Sub- 
sequently Lakeview became incorporated into the city of Chicago, and 
ceased to exist as a municipality. The court said : 

"We think in such case that the terms gvaiited would uot extend beyond 
the iife of the corporation conferring them, where there was uo attenipt to 
eonfer deflnite terra." 

People V. Adams involved the question as to whether or not the 
fire and police board of the city of Denver continued as the fire an<l 
police board of the city and county of Denver, upon the going into 
effect of article 20 of the Constitution. Section 3 of article 20 pro- 
vided : 

"The terms of office of ail oflicers of the city of Denver and ail Included 
muiiieipallties, aud of the county of Arapahoe, sluill terniinate, except that 
the « * * fire and police boards of the city of Denver shall beconie re- 
spectively said officers of the city and county of Denver, and shall hold the 
said offices, as above siiecifled only until their successors are duly elected and 
(jualified, as herein provlded for." 

Section 4 provided : 

"The charters and ordinauces of the city of Denver, as the same shall exist 
when this amendinent takes effect, shall, for the tiine being only, and as far 
asi applicable, be the charter and ordlnances of the city and county of Den- 
ver." 

It was held that the fire and police board of the city of Denver 
continued as the fire and police board of the city and county of Den- 
ver. 

A more applicable case is Vilas v. City of Matiila, 220 U. S. 345, 31 
Sup. Ct. 416, 55 L. Ed. 491. That was an action brought by certain 
creditors of the city of Manila as it existed before the cession of the 
Philippine Islands to the United States, upon the theory that the city, 
under its présent charter from the government of the Philippine Is- 
lands, was the same juristic person and liable upon the obligations of 
the old city. The Suprême Court of the Philippine Islands denied 
relief, holding the présent city of Manila to be a wholly différent cor- 
porate entity, and in no way liable for the debts of the Spanish munici- 
pality. Mr. Justice Lurton, writing the opinion, said: 

"The contention that the liabllity of the city upon said obligation was de- 
rttroyed by a mère change of soverelguty is obviously one whicli is without a 
sliadow of moral force, and, if true, must resuit from settled princli)les of 
rigid law. * * * if vve understand the argument against the liability 
hère asserted, it proceeds mainly upon the theory that inasmuch as the pred- 
(jcessor of the présent city, the ayuntamiento of Manila, was a corporate 
entity created by the Si>anish government, wlien the sovereignty of Spaiu in 
the islands was terminated by the treaty of cession, if not by the capitulation 
of August 13, 1908, the municipality ipso facto dlsappeared for ail purposes. 
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This conclusion is reached upon the supposée! analosy te the doctrine of prin- 
cipal and agent, the death of the principal ending the agency. * * * We 
are imable to agrée with the argument. It loses sight of the dual character 
of municipal corporations. They exercise powers which are govemmental and 
po^vers which are of a jirivate or business character. In the one character a 
municipal corporation is a government subdivision, and for that purpose 
exercises by deleeation a part of the sovereignty of the state. In the other 
character it is a mère légal entity or juristic person. In the latter character 
it stands for the conimunity in the administration of local affairs whoUy 
beyond the sphère of the public purposes for which Its governmental powers 
are conferred. * • * 

"Was corporate Identity and corporate liability extinguished as a necessary 
légal resuit of the new charter granted in 1901 by the Philippine commission? 
The inhabitants of the old city are the Incorporators of the new. There is 
substantlally identity of area. There are some changes In the form of gov- 
ernment and some changes in corporate powers and methods of administra- 
tion. The new corporation is endowed with ail of the property and property 
rights of the old. It has the same power to sue and be sued which the former 
corporation had. There is not the sllghtest suggestion that the new eorijora- 
tion shall not succeed to the contracts and obligations of the old corporation. 
Ivaylng eut of view any question of the constitutional guarantee against Im- 
pairment of the obligation of contracts, there is, in the absence of express 
législative déclaration of a coutrary purpose, no reason for supposing that 
the reineorporatlon of an old munlclpality Is intended to permit an escape 
from the obligations of the old, to whose property and rights it has succeeded. 
The juristic identity of the corporation has been in no wise aflfeeted, and, 
In law, the présent city Is in every légal sensé the successor of the old. As 
such it is entitled to the property and property rights of the predecessor cor- 
poration, and is. In law, subject to ail of its liabilities. 

"In Shapleigh v. San Angelo, 167 U. S. 646-654 [17 Sup. Ct. 957, 959 (42 
1/. Ed. 310)], this court said in a similar case: 'The state's plenary power 
over its municipal corporations to change their organlzation, to modlfy 
their method of internai government, or to abolish them altogether is not 
restricted by contracts entered into by the munlclpality with its creditors or 
with private parties. An absolute repeal of a municipal charter is therefore 
effectuai so far as it abolishes the old corporate organlzation ; but, when the 
same or substantlally the same inhabitants are erected into a new corpora- 
tion, whether with extended or restricted territorial limits, such new corpo- 
ration is treated as in law the successor of the old one, entitled to its prop- 
erty rights, and subject to its liabilities.'" 

So hère the city and county of Denver was but a reincorporation of 
the city of Denver, with some extended territory. The iirst section 
of said article 20 provided : 

"The municipal corporation known as the city of Denver, and ail municipal 
corporations, ând that part of the quasi corporation known as the county of 
Arapahoe, in the state of Colorado, included within the exterior boundaries 
of the city of Denver, as the same shall be bounded when this amendment 
takes efCect, are hereby Consolidated and are hereby declared to be a single 
body politic, and corporate, by the name of the city and county of Denver. 
By that name said corporation * * * shall succeed to ail the rights and 
liabilities, and shall acquire ail benefits, and shall assume and pay ail bonds, 
obligations and Indebtedness of the city of Denver and of said included cor- 
porations, and of the county of Arapahoe. * ♦ ♦ " 

After said article went into efîfect, the city and county of Denver 
adopted a charter. Section 348 contained, among other things, the 
foUowing provision: 

"Ail rights, liabilities, obligations, suits, actions, prosecutions, clalms and 
contracts of the city of Denver, the former county of Arapahoe, the. included 
municlpalities, and the city and county of Denver, shall remain and continue 
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in full force and effect, as If the form of governmont had not been cliauged 
and this charter adopted." 

In view of thèse constitutional and charter provisions, we do not 
think it admits of doubt that the city and county of Denver was a 
change only in governmental form under a new nanie, and succeeded 
to ail the rights and assumed ail the liabilities, of the old city of Den- 
ver. 

The question of the duration of the grant to the Denver Electric & 
Cable Railway Company, its successors and assigns, under said Ordi- 
nance No. 3 of 1885, has been extensively argued. On the part of com- 
plainant it is urged that the grant is one in perpetuity. On the part 
of the city, it is insisted that it was not a grant in perpetuity, as such 
grant the city could not validly bestow, and the rights of the Denver 
Electric & Cable Railway Company under Ordinance No. 3, 1885, were 
those only of a licensee. 

A similar question was before this court in Omaha Electric Light 
& Power Co. v. City of Omaha, 179 Fed. 455, 102 C. C. A. 601. In 
that case it was held that, there being no time limit for the existence 
of the grant mentioned in the ordinance, it was not intended to grant 
a perpétuai franchise, but was a grant during the life of the corpora- 
tion grantee; that its assigns or successors thereafter would hold and 
enjoy the same at the will of the city only. By adhering to that déci- 
sion we should be required to hold that the grant acquired under Or- 
dinance No. 3 of 1885 continued until 1935, the corporate life of the 
Denver Electric & Cable Railway Company. But, as that case is now 
pending in the Suprême Court of the United States, and the rights of 
the complainant are fully protected by Ordinance No. 74 of 1906 until 
1926, it is unnecessary for the protection of claimant's rights, and we 
think inexpedient, that that question be determined at this time. So 
the duration of the grant under said Ordinance No. 3 we leave with- 
out détermination. 

[7] Again it is said on the part of the city that the ordinance be- 
ing a blanket one, granting to the railway company the right to con- 
struct its road upon any and ail of the streets of the city as it miglit 
in the future elect or choose to do, is void. A considération of this 
question leads us to the conclusion that every grant of the character 
in question must be reasonable with respect to future public rights; 
that a grant that is exclusive in its character, or a grant in perpetuity 
to ail of the streets which the grantee may from time to time in the 
future see fit to occupy, is unreasonable and unenforceable in the ab- 
sence of express législative authority. See, as bearing upon this sub- 
ject, Citizens' St. Rv. Co. v. Jones (C. C.) 34 Fed. 579; Knoxville v. 
Africa, 77 Fed. 50Î, 23 C. C. A. 252; Logansport Rv. Co. v. City 
of Logansport (C. C.) 114 F_ed. 688; Citizens' St. Ry. Co. v. City of 
Memphis (C. C.) 53 Fed. 715; Indianapolis Cable Ry. Co. v. Citizens' 
St. R. R. Co., 127 Ind. 369, 24 N. E. 1054, 26 N. E. 893, 8 L. R. A. 
539; Citizens' St. R. Co. v. Citv Ry. Co. (C. C.) 64 Fed. 647; s. c, 166 
U. S. 557, 17 Sup. Ct. 653, 41 !.. Ed. 1114; City of Houston v. Hous- 
ton St. Ry. Co., 83 Tex. 548, 19 S. W. 127. 

Such provision, however, does not render the entire grant void. It 
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is a valid contract as to ail streets which are actually occupied or in 
contemplation of occupancy, pursuant to a system adopted with a view 
of completion in the immédiate future. As the term or duration of 
the franchise is not determined at this time, for reasons before given, 
and as we think the provision in the ordinance granting the right to 
ail of the streets of the city is dépendent for its validity largely upon 
the duration of the franchise, we refrain from now passing upon the 
scope of the grant. 

It is said, however, that no decree should hâve been entered in 
fctivor of complainant, for the reason that the bill filed by complainant 
only sought to enjoin the passage of an ordinance, and that the courts 
are powerless to prevent législative action. As a gênerai proposition, 
courts are not authorized to interfère with législative discrétion, and 
municipal corporations when in the exercise of législative powers, rel- 
ative to subjects over which the municipality has jurisdiction, cannot 
be restrained in the exercise of such power in advance of its completed 
exercise. 

In Chicago, R. I. & P. Ry. Co. v. City of Lincoln, 85 Neb. 733, 124 
N. W. 142, 19 Ann. Cas. 207, the above rule was fully recognized, but 
it was said: 

"To this gênerai rule, however, there are the following exceptions. Where 
the mère passage of the ordinance would ordinarily occasion or would be fol- 
lovved by some Irréparable loss or injury, beyond power of redress by subsé- 
quent judicial proceetiings, or when It would cause a multiplicity of suits, 
the passage of the ordinance may be enjoined." 

It may be well said in this case that the natural effect of the pas- 
sage of such a repealing ordinance would greatly depreciate the value 
of the bonds for the security of which complainant holds its mortgages 
as trustée. The repealing ordinance not calling for any affirmative ac- 
tion, complainant would be powerless to obtain redress until there was 
some threatened action upon the part of the municipality to interfère 
with the opération of the road. Yet, in the meantime, it would cast 
such a cloud upon the title of the Tramway Company as necessarily 
to greatly depreciate the securities. And, while it is probable that the 
Tramway Company could maintain an action to quiet its title (Blair 
V. Chicago, 201 U. S. 400, 26 Sup. Ct. 427, 50 L. Ed. 801), complain- 
ant, having an équitable title only, and not having possession of the 
property, could not maintain such action. 

On the part of complainant it is said that as this Ordinance No. 3, 
1885, did not relate to the governmental powers of the city, but to 
powers which were of a private or business character, the rule above 
stated that a municipal législative body may not be enjoined from pass- 
ing an illégal ordinance does not apply. This contention seems to 
hâve support in the case of Poppleton v. Moores, 62 Neb. 851, 88 N. 
W. 128, and Id., 67 Neb. 388, 93 N. W. 747. 

But thèse questions we are not required to pass upon in this case, 
as the decree of the court below did not enjoin the passage of Ordi- 
nance No. 65. 

[8] It is further said that the decree, in so far as it sought to enjoin 
the enforcement of Ordinance No. 76 of 1899, was erroneous, in that 
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said ordinance was passed subséquent to the filing of the bill, and 
no supplemental bill was filed asking for such relief. The scope and 
purpose of the bill, however, was to enjoin the city from attempting 
to impair the contract right claimed under said Ordinance No. 3i of 
1885. The passage and effect of Ordinance No. 76 of 1899 was 
brought into the case by the amended answer filed by respondents, and 
we think the ruie well settled that the court may grant relief as to 
matters occurring subséquent to filing the bill, without a supplemental 
bill being l'iled, if within the scope of the original bill, when such sub- 
séquent matters are presented by défendants in their answer and 
proofs. Cavender v. Cavender, 114 U. S. 464, 5 Sup. Ct. 955. 29 L. 
Ed. 212; Richardson v. Green, 61 Fed. 423-431, 9 C. C. A. 565; 
Simkins Fédéral Suit in Equity (2d Ed.) 432. 

It follows from what has been said that the decree of the court 
below should be modified by omitting therefrom any adjudication as 
to the duration and scope of the contract based upon Ordinance No. 
3 of 1885. The city still insisting upon its right to enforce Ordinance 
No. 76 of 1899, it should be enjoined from so doing until May 17, 
1926, on the expiration of Ordinance No. 74 of 1906, but without préj- 
udice to the rights of the complainant or the city and county of Den- 
ver or the Denver City Tramway Company from bringing or main- 
taining an action either to quiet title or by quo warranto or otlier ap- 
])ropriate légal or équitable proceeding to détermine the duration and 
scope of the rights granted and acquired under said Ordinance No. 
3 of 1885. 

The case is remanded to the court below, with directions to modify 
the decree in accordance herewith. 

CARLAND, Circuit Judge (dissenting). Some questions arising up- 
on the record are decided in the majority opinion. The most im- 
portant, however, are left undecided. On the facts appearing in the 
record, I am of the opinion that nothing should be decided, the judg- 
ment reversed, and the case remanded, with instructions to dismiss the 
bill without préjudice. 

The biil was filed in the court below on May 24, 1899. It was 
brought by coni})lainant for the purpose of enjoining the passage of 
aldermanic bill No. 65 by the board of aldermen and the board of 
supervisors of the city and county of Denver. On the filing of the 
bill, a motion for a temporary injunction was made and granted. On 
June 9, 1899, an appeal was allowed to this court, and on May 8, 1900, 
the order appealed from was affirmed. 

On May 15, 1906, by vote of the people of the city and county of 
Denver, the Denver City Tramway Company was granted a franchise 
over, upon, along and across certain streets, alleys, viaducts, public 
ways, and places in the city and county of Denver, said franchise spec- 
ifying the ternis and conditions thereof. The ordinance granting said 
franchise is numbered 74, and is set out in the record at pages 665 
to 686. This ordinance, it is true, preserved the rights of both par- 
ties as to matters in coritro\ersy at the time of its passage, but it fixed 
irrevocably for the period of 20 years the relations of the Tramway 
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Company and the city and county of Denver, so that any order madc 
in this action could hâve no effect whatever upon the relations of the 
Tramway Company and the city and county of Denver for approxi- 
mately 14 years. 

The mère fact that the city and county of Denver claims that Ordi- 
nance No. 76 is a vahd ordinance, and that the Tramway Company 
claims that the ordinance of 188S is valid, does not, in my opinion, 
authorize this court to proceed and détermine questions which will not 
become acute for 14 years and perhaps never. If the city and county 
of Denver and the Tramway Company can arrange their affairs for 
20 years, at the end of 20 years it may be reasonably presumed that 
they can again arrange them. At least, there is no such présent ne- 
cessity for deciding any question raised upon the record as to make 
it désirable for the court to act in the premises. 
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GUARDIAN TRUST CO. v. SAME. 

(Circuit Court of Appeals, Blghth Circuit. Ootober 22, 1912.) 

Nos. 3,489, 3,490. 

1. Appeai- and Ebrok (§ 719*) — Review on Appeal in Equitt — Ebbors Not 

as.signed, 

An appeal in a suit in equity in a fédéral court involtes a trial de novo 
in the appellate court, and under rule 11 of the Circuit Court of Ap- 
peals (193 Fed. vii, 112 C. C. A. vii) a plain error not asslgned on such 
an appeal may be, and ought to be, considered where the failure to con- 
Bider it would resuit in great injustice. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. DIg. §§ 2968- 
2982; Dec. Dig. § 719.*] 

2. Railroads (§ 30*) — Reoeqanization — Participation of Stockholders — 

LiABiLiTT or New Company for Debts of Old Company. 

A reorganlzation of an insolvent railroad company, by which both its 
mortgage bondholders and its stockholders in exchange for their bonds 
and stock are glven an interest in the new company, which purchases 
the property of the old company at a foreclosure sale made pursuant 
to such plan of reorganlzation, and by consent of the old company and 
its stockholders, is fraudulent in law as to unsecured creditors of the 
old company whose claims are left unpaid, and renders the new com- 
pany liable for the claims of such creditors. 

[Ed. Note. — For other cases, see Eaiiroads, Cent. Dig. § 32; Dec. Dig. 
§ 30.» 

Liabilities enforeeable agalnst reorgauized corporations, see note to 
Armour v. E. Bement's Sons, 62 C. C. A. 147.] 

3. Railroads (§ 30*) — Reokganization — ^Participation of Stockholders — 

LlABILITY FOR DeBTS OF OLD COMPANY. 

Bondholders and stockholders ôf an insolvent railroad company, a dock 
company, and a belt Une company formed a plan of reorganlzation and 
for consolidation of the properties of the three companles. Pursuant fo 
such plan, a new company was organlzed and Its stock and bonds ex- 
changed for those of the three companles on an, agreed basis. It then 
purchased the property of the railroad Company at foreclosure sale, and. 

•For otlier cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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having by the exchaiiges acquired a large majorlty of tlie bonds and 
stock of the belt line Company, caused the niortgage securing its bonds 
to be foreclosed by a formai (jult and bought lu its property. Held, that 
the transaction vvas fraudnlent as to unseoured credltors of the belt line 
companj- wliose cb'.lnis werc left unpaid, and that the new conipany was 
liable for such claiins; tlie property of the belt Une company whicli 
was bonght in being largely greater in vahie tban their amount. 

fKd. Note. — I<'or otUer cases, see Rallroads, Cent. Dlg. § 32; Dec. Dig. 
§ '!0.*J 

4. RAir.ROAHS (§ 30*) — Reokgakization — Rigiits of Ckeditors of Old Com- 

pany — ESTOPI'EL. 

Tlie reorganiza(i<ni agreeinent having provided for payment of the un- 
secured indebtedness of the belt line company and authorixed the eoni- 
niittee to use certain securities of the new company for that purpose, 
such an tmsecured creditor. whleh was also owner of bonds and stock 
of the belt line conipany, was not estopped from enforeing its unsecured 
clalm because it .loined in the reorgauizatiou agreemeut and exchanged 
its bonds and stock pursuant thereto. 

FKd. Note. — For other cases, see Eailroads, Cent. Dig. § 32 ; Dec. Dig. 
1 30.*] 

5. EQuiTr (§ 426*) — Principles Governing Granting of Bbi.ief — He Wno 

Seeks Equity Must Do Eqxjity. 

A court of chancery will condition its grant of relief to a coniplainant 
with the enforcement of any just claim of the défendant M'hich tlie com- 
plainaut ought in equity and good conscience to pay, altbough on account 
of the statute of limitations or for some other reason défendant might 
not be able affirmatively to enforce it. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. |§ i)00, 1000 ; Dec. 
Dig. § 426.*] 

6. Eefebence (§ 24*) — Nature of Order — Consent. 

Where the issues joined in a suit in equity were referred to a master 
by the court on its own motion, a subséquent stipulation by the parties 
that new issues, raised by additional pleadiugs, should be referred to the 
same master, dld not œake the référence one by consent, especially as to 
issues referred prlor to the flling of the stipulation. 

[Ed. Note. — For other cases, see Référence, Cent. Dig. § 40; Dec. 
Dig. § 24.*] 

T. Appeal and Ebbor (§ 1017*) — Review — Findings of Master. 

Even though a référence was by consent of parties, such fact does not 
preclude the Circuit Court of Appeals from correcting manlfest errors. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. g§ 3900- 
4005 ; Dec. Dlg. § 1017.*] 

8. Railroads (§ 169*) — Mortgages — Priokities of Liens and Mobtgages — 

Al'TEB-.'i-CQUIRED FkOPERTY CLAUSE. 

A corporation purcha.sed real estate and issued Its stock, equal at 
par value to the purchase price, to a railroad company which furnished 
the money to pay to the rendors. The railroad company then pledged 
the stock to secure an indebtedness of its own. Held, that a prior mort- 
gagee of the railroad company acquired no lieu upou such stock by 
virtue of au after-acquired property clause in the mortgage which it 
could enforce as against the pledgee without flrst paylng the debt se- 
cured by the pledge. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. §§ 536-548; Dec. 
Dlg. i 169.*] 

Appeals from the Circuit Court of the United States for the West- 
ern District of Missouri ; John F. Philips, Judge. 

•For other cases see same topic & § numeer in Dec. ê Am. Digs. 1907 to date, & Rep'r Indexes 
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Creditors' suit in equity by the Cambria Steel Company against the 
Kansas City Suburban Belt Railroad Company, Guardian Trust Com- 
pany, and others. From the decree, Guardian Trust Company and 
Central Improvement Company and others appeal. Reversed. 

George H. English, Jr., and Edward P. Gates, both of Kansas City, 
Mo. (D. J. Haff and E. C. Meservey, both of Kansas City, Mo., on the 
brief), for appellants. 

Frank Hagerman, of Kansas City, Mo., for Cambria Steel Co. 

Samuel Untermyer, of New York City, and Samuel W. Moore, of 
Kansas City, Mo., for Kansas City Southern Ry. Co. 

Newel H. Clapp, of St. Paul, Minn., and Enoch J. Price, of Chicago, 
111., for Shedd and others. 

Before SANBORN, Circuit Judge, and MARSHALL and WM. H. 
MUNGER, District Judges. 

WM. H. MUNGER, District Judge. While the parties to thèse 
controversies are numerous, the questions involved upon the appeal 
require considération only of acts of the following named companies, 
to wit: The Cambria Steel Company, which, for convenience, will 
herein be designated "Cambria Company" ; Kansas City, Pittsburg & 
Gulf Railroad Company, herein called "Gulf Company" ; Port Arthur 
Channel & Dock Company, herein called the "Dock Company" ; Kansas 
City Suburban Belt Railroad Company, herein called the "Belt Com- 
pany" ; Kansas City Southern Raihvay Company, herein called the 
"Southern Company" ; Guardian Trust Company, herein called the 
"Trust Company" ; the Provident Life & Trust Company, herein 
called "Provident Company." 

The Gulf Company was a railroad extending from Kansas City to 
Port Arthur on the Gulf of Mexico; the Dock Company was a local 
Company having terminal f acilities at Port Arthur ; the Belt Company 
was a belt line railroad having terminal facilities at Kansas City, Mo. 
Each of thèse companies had outstanding bonds secured by mortgages 
upon its properties. The Cambria Company was a judgment creditor 
of the Belt Company. The Trust Company owned a large amount 
of the stock and bonds of both the Gulf Company and the Belt Com- 
pany and was also a creditor of the Belt Company. The Gulf Com- 
pany, having defaulted in the payment of interest upon its mortgage, 
a suit for foreclosure was instituted, and a committee of bondholders 
was selected to originate and propose a reorganization plan. This 
committee proposed a plan of reorganization by which the properties 
of the Gulf Company, the Dock Company, and the Belt Company 
should be acquired and organized into or operated as a single new 
Company. This committee formulated a plan of reorganization, by 
the terms of which it was proposed that a new company be organized 
to acquire the properties of the three mentioned companies. Their 
plan was published and submitted to the bond and stockholders of each 
of the companies, the committee declaring that it had formulated and 
adopted said plan as the basis of the reorganization of the railroad 
System, having for its ultimate purpose the unification of the main 
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line and terminais into one ownership and under one management; 
that such object was sought to be accomplished by having the Gulf 
Company, when reorganized, acquire the capital stock of the other two 
companies, namely, the Dock Company and the Belt Company, and, 
having thus acquired the control and possession, to thereafter adjust 
the bonded indebtedness standing against the properties of the Belt 
Company and Dock Company by retiring the existing bonds, and is- 
suing therefor new bonds, the basis of the plan being that the prop- 
erty of the existing Gulf Company should be sold in the foreclosure 
proceeding, purchased by the committee, and a successor company or- 
ganized, to which the property so purchased should be conveyed, to- 
gether with the stock and bonds of the Dock Company and the Belt 
Company. If sufficient of the stock and bonds of those companies 
should be deposited with the committee, in exchange for bonds and 
stock of the new company to be organized, then those properties to be 
acquired. By that plan it was said the following results would be 
obtained : The new company to be organized would own the property 
of the Gulf Company and also the bonds and capital stock of the Belt 
and Dock Companies, and thereby ail three properties would be under 
one corporate ownership, management, and control. Said stock and 
bonds so purchased of the Belt and Dock Companies to be pledged 
under the mortgage to be given by the company to be organized for 
the payment of : (1) Floating debts and existing car trust obligations; 
(2) adéquate provision for working capital for future acquirements. 
It was also stated that it was contemplated that said reorganized or 
new company should issue $30,000,000 50-year 3 per cent, gold bonds, 
$18,000,000 of the bonds to be used for the conversion of the bonds 
of the Gulf Company, $1,330,000 for the conversion of the old or 
existing bonds of the Belt Company, $817,500 new bonds for the old 
or existing bonds of the Dock Company, $3,000,000 of the new bonds 
to be sold for the necessary cash requirements of the new company, 
$3,802,500 to be reserved for the future requirements of the new com- 
pany, $3,050,000 of new bonds to be used in acquiring existing out- 
standing bonds of some other companies that were subsidiary com- 
panies of the Belt Company. 

It was proposed in the plan that the holders of securities of the Gulf 
Company were to receive for their bonds 75 per cent, in new bonds 
and 50 per cent, in new preferred stock; the stockholders of the Gulf 
Company, upon paying $10 per share, were to receive one share of 
new common stock for each share of the old stock. 

The bondholders of the Belt Company, for their old bonds, were to 
receive 133 per cent, of new bonds and 25 per cent, in new preferred 
stock; the stockholders of the Belt Company were to receive for éâck 
share one-quarter of a share of new preferred stock and three-quarters 
of a share of new common stock. 

The bondholders of the Dock Company were to receive for their 
old bonds 50 per cent, in new bonds, 50 per cent, in new preferred 
stock, and 50 per cent, in new common stock ; the stockholders of 
the Dock Company, for each share of their stock, were to receive 
three-quàrters of one share of new common stock. 
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The stock and securities of the respective companies were largely 
■deposited according to the committee's plan. A decree was entered 
in the foreclosure against the Gulf Company on February 5, 1900, sale 
had and the property thereunder acquired by the Southern Company 
on March 19, 1900, the date on which it was organized and incorpo- 
rated. 

The Southern Company issued a new mortgage and bonds, also îts 
stock, according to the terms of the reorganization plan, and such 
bonds and stock were exchanged for the bonds and stock of the old 
companies, the holders of which had deposited their bonds and stock 
in accordance with the proposed plan. The Trust Company accepted 
the plan and deposited its stock and bonds which it held of the Belt 
Company and received in new bonds and stock its proportionate 
amount under the reorganization agreement. 

Although the Southern Company had acquired practically ail of the 
bonds and stock of the Belt Company in exchange for its new bonds 
and stock, in accordance with the reorganization plan and agreement, 
and acquired possession and control of the property of the Belt Com- 
pany, the Provident Company, trustée in the Belt mortgage, filed its 
bill of foreclosure and asked for the appointment of receivers. The 
master's finding in this regard was as follows : 

"On September 6, 1900, nearly six months after the incorporation of the 
Southern Company, the receivers were appointed for the Belt Company, at 
the Instance of the Southern, and through the Provident Company, as trus- 
tée, which tiled the foreclosure blU ; the foreclosure decree belng made on 
Movember 6, 1901, and the sale on December 31, 1901, to the Southern Com- 
pany." 

The Trust Company was a party to that foreclosure suit, and before 
the decree was entered asked leave to file an amended supplemental 
answer, stating in eiïect that the reorganization plan had been promul- 
gated in the interests of creditors of the Belt Company as well as 
bondholders and stockholders, and that it had been intended to pay the 
Trust Company's debt, the reorganization committee having often 
promised to pay it until about the time of the institution of the fore- 
closure suit, and that the purpose of such suit was to vest in the 
Southern Company title to ail the Belt Company property, free from 
the payment of that company's floating debt, which was a fraudulent 
purpose. It asked that the Southern Company be made a party to the 
cause, etc. The court denied the leave to file such answer, but pro- 
vided, however, as a condition of the déniai, that complainant (Provi- 
dent Company) should, within five days thereafter, file a stipulation that 
the decree should be without préjudice to the claim of the Trust Com- 
pany. The last paragraph of the foreclosure decree was as follows : 

"This decree is entered on the express condition to which the complainant 
has assented, that it shall be without pre.iudice to and shall not bar the right 
of the Guardian Trust Company, or its recelver, to plead and insist in any 
litlgation now pendlng or hereafter .brought, that the Kansas City Southern 
Kallway Company by vlrtue of the manner in which it was organized, or for 
any other reason, is legally or equitably liable for and bound to pay the un- 
secured debts of the Kansas City Suburban Belt Railroad Company, either In 
full or to pay them to the extent of the value of any property heretofore ac- 
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quired by It from tlie Kansas City Suburban Belt lîailroad Company, or Oint 
may Jbereafter be acqulred by It from said company by virtue of thèse fore- 
elosure proceedlngs, and without préjudice to the riglit of said Guardian Trust 
(J'ompany or Its receiver, to plead and insist, iu any jieuding litigation or 
litlgatlon hereafter brought, tliat the nienibers of the reorganization comiiiit- 
tee of the Kausas City, l'ittsburg & Gulf Kailroad Company assumed to jiay 
and are liable to pay the unsecured debts of tlie Kansas City Suburban Boit 
Kallroad Company existing at the time the allegod reorgaulzatiou was uu- 
dertaken." 

On September 6, 1900, the Cambria Company filed a creditor's bill 
against the Belt Company, Trust Company, and other companies, the 
object and purpose of which was to recover certain securities belong- 
ing to the Belt Company, which had been deposited with the Trust 
Company as security for the Belt Company's indebtedness to the Trust 
Company, claiming in its bill that the Belt Company was not in fact 
indebted to the Trust Company, and made an application for the ap- 
pointment of a receiver, and on that day receivcrs were appointed for 
the Belt Company upon the joint application of the Cambria Company 
and the Provident Company complainant in the foreclosure suit against 
the Belt Company. 

In the suit brought by the Cambria Company issues were joined, the 
receivers appointed for the Belt Company filed a cross-bill against 
the Trust Company, denying indebtedness upon the part of the Belt 
Company to the Trust Company, but claiming that the Trust Company 
was in fact a debtor of the Belt Company. The case was, in Novem- 
ber, 1900, referred to Hon. Shannon C. Douglass, as spécial master, 
to take the testimony, etc. The hearing proceeded before the master, 
and after much testimony had been taken an order was made by the 
court in February, 1905, pursuant to a stipulation of parties, admit- 
ting the Southern Company as a party and giving it leave to file a 
pétition of intervention, and the Southern Company filed its pétition 
of intervention on the 27th day of that month, claiming that the vari- 
ous securities held by the Trust Company to secure its indebtedness 
against the Belt Company were covered by the mortgage which was 
foreclosed against the Belt Company, and sought to recover such prop- 
erty by its bill of intervention. 

The hearing before the master extended over several years, up- 
wards of 34,000 pages of testimony was taken, and the master, on 
the 21st of May, 1910, filed bis report, which comprises 381 pages of 
the printed record. The évidence has not been brought to this court; 
hence ail questions of fact as found by the master are conclusive upon 
the parties on this appeal. 

The master found that the évidence did not support the claim 
of the Cambria Company and recommended that its bill be dismissed 
for want of equity. The master found upon the accounting that there 
was due from the Belt Company to the Trust Company the sum of 
$639.658.86. 

The master found fully the facts as to the reorganization plan, 
the acquiring by the Southern Company of the stock and bonds 
of the Gulf Company, Dock Company, and Belt Company, the issu- 
ing of its new stock and bonds to the holders of the bonds and stock 
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of those companies, in exchange for the bonds and stock of the 
respective companies held by them, as we hâve heretofore stated. 

The master found, as a matter of law, that the Southern Com- 
pany was net hable for the debts of the Belt Company. 

The Trust Company filed exceptions to the report of the master, 
among other things to the finding that the Southern Company was 
not liable for the floating indebtedness of the Belt Company, giving 
as reasons therefor that that was not an issue in the case, and no 
fmding thereon should bave been made by the master. 

Varions exceptions were also filed by the Central Improvement 
Company, one of the défendants in the action. 

Subsequently, a hearing was had by the court upon the report 
of the master and the exceptions thereto, the exceptions were over- 
ruled, and the report of the spécial master was in ail things ap- 
proved and confirmed, and a decree entered in accordance with the 
findings and recommendations of the master, from which the Trust 
Company and the Central Improvement Company bave prosecuted 
their appeal. 

The decree also provided that, it appearing that ail costs incurred 
by the Cambria Company prior to November 20, 1901, had been 
paid by it, no further costs should be taxed against the Cambria 
Company, nor should any costs which had been paid by the Cambria 
Company be chargeable against any other parties to the action. The 
remaining costs were taxed by the court one-third against the Trust 
Company and two-thirds against the Belt Company, to be paid by 
the Belt Company and Southern Company. 

The assignments of error relied upon in this court are: (1) That 
the court erred in including in said decree the finding that the South- 
ern Company did not assume or agrée to pay or become liable for the 
indebtedness owing by the Belt Company to the Trust Company. 
(2) That the court erred in requiring the Central Improvement Com- 
pany and its receivers to convey to the Southern Company the prop- 
erties specified in the decree. (3) That the court erred in adijudging 
that one-third of the costs of this action be paid by the Trust Com- 
pany. 

The principal question, and the one which involves the merits of 
the controversy, rests upon the correctness of the finding of non- 
liability upon the part of the Southern Company for the debt found 
due from the Belt Company to the Trust Company, for, as stated 
by counsel for the Southern Company in their brief : 

"The décision of the question of the Southern Company's liability for the 
debts of the Belt Company was necessary to a disposition of the case. The 
défense pleaded by tlie Trust Company to the effe<,t that the Soutliern Com- 
pany Imd assumed or become liable for the indebtedness of the Belt Com- 
pany was, if true, a perfect answer to the intervenins pétition. It said, In 
substance, to the Southern Company: 'Even thou.çh you may hâve the légal 
or équitable title to the collatéral securities or to the properties represented 
by them, yet they were pled,;;ed by the Belt Company to secure its indebted- 
ness, you assumed and agreed to pay that indebtedness, and a court of equity 
wlU not award you possession of the securities until you discharge your own 
obligation. Any relief to you nmst be conditioned upon your paymeat of the 
Uelt Company's indebtedness.' " 

201 F.— -52 
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This contention tliat, if the Southern Company had become liable 
for the indebtedness of the Belt Company to the Trust Company, 
that was a perfect défense to the interveiiing pétition of the Southern 
Company, is sound and unanswerable, and after a careful review of 
the record in this case this court holds, and it décides, that the issue 
whether or not the Southern Company was indebted to the Trust 
Company for the debt of the BeU Company to the Trust Company 
was a material and décisive issue between the Trust Company and 
the Southern Company in this case whicli it was tlie duty of the 
master and the court below to consider and diacide. The remarks of 
this court in Guardian Trust Co. v. Kansas City Southern Rv. Co., 
171 Fed. 43, 96 C. C. A. 285, 28 L. R. A. (N. S.) 620, that "the lia- 
bility of the Southern Company to pay the debts which the Trust 
Company allèges in the actions at law it has promised to pay is not 
an issue and cannot be determined in this suit in equity," upon which 
counsel rely, must be construed, as must ail opinions of the courts, 
in the light of the facts and the issue then in hand. The issue be- 
fore the court in that case was whether the causes of action in the 
state court were so identical with the cause of action theretofore 
pending in the court below that an injunction should be issued to stay 
the prosecutions of the actions in the state court. This court heldi 
that the suit in the Circuit Court was in equity, that it related to 
the title and ownership and the right to a conveyance of certain 
spécifie property, while the actions at law brought by the Trust Com- 
pany against the Southern Company in the state court were purely 
in personam to recover the alleged debts of the Southern Company, 
that in the suit in equity the same relief was not sought as in the 
actions at law, and that the prosecutions of the actions at law in the 
state court constituted no interférence with the suit in the court 
below. There was nothing in the décision in that case in conflict with 
the conclusion which has now been reached. 

[1] The master and the court below decided that the Southern 
Company was not indebted to the Trust Company for the indebtedness 
of the Belt Company to the latter. The Trust Company requests this 
court to review that décision upon the report of the master and con- 
tends that as a matter of law the Southern Company is so indebted 
upon the facts which the master finds. The Southern Company ob- 
jects to this review on the ground that the only exception to the mas- 
ter's conclusion hère and the only assignment of error in the aîffirm- 
ance ihereof by the court below was placed upon the ground that that 
issue was not judicable in this suit. But an appeal in a suit in equity 
invokes a trial de novo in the appellate court and entitles the appel- 
lant to a just decree. Dowagiac Mfg. Co. v. Lochren, 143 Fed, 211, 
74 C. C. A. 341, 6 Ann. Cas. 573 ; Blease v. Garlington, 92 U. S. 
1, 8, 23 L. Ed. 521. And under rule 11 (193 Fed. vii, 112 C. C. A. 
vii) of this court a plain error not assignée may be, and ought to 
be, considered where the failure to consider it would resuit in a 
great injustice. United States v. Bernays, 158 Fed. 792, 86 C. C. 
A. 52; New York Life Ins. Co. v. Rankin, 162 Fed. 103, 108, 89 C. 
C. A. 103 ; United States v. Tennessee, etc., R. R. Co., 176 U. S. 242, 
256, 20 Sup. Ct. 370, 44 h. Ed. 452. And in view of the facts that 
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the issue hère has been long and persistently contestée! below, that 
exception was taken and assignment of error made regarding it, though 
upon an erroneous ground, that both parties hâve prepared exhaus- 
tive briefs upon the question which the Trust Company asks us to 
review, that neither party can be taken by surprise, and that a failure 
to review the légal conclusion below would resuit in an unjust final 
adjudication of the issue under considération, we are constrained to 
consider and décide it. 

It is claimed that the Southern Company is liable for the debt of 
the Belt Company to the Trust Company because it knowingly ac- 
quired the property of the Belt Company in the exécution of a scheme 
to exclude the Trust Company's unsecured claim against the Belt 
Company for $639,685.86 from the benefit of the Belt Company's 
property and to apply that property by an exchange of stock and 
bonds and a mère formai and not actual foreclosure sale to the benefit 
of the stockholders of the Belt Company. 

In Louisville Trust Co. v. Louisville, etc., Ry., 174 U. S. 674, 19 
Sup. Ct. 827, 43 L. Ed. 1130, which was an action brought by a 
creditor to set aside a sale under a foreclosure as being in fraud of 
its rights, for the reason that such foreclosure was had in the inter- 
ests of the stockholders as well as the bondholders, Mr. Justice 
Brewer, rendering the opinion of the court, said: 

"The questions in this case are novel and important. The.v arise on the 
foreclosure of certain railroad mortgages, and snggest to what extent the 
same raies and considérations obtain in them as in the foreclosure of ordi- 
nary mortgages upon real estate. It goes wlthout sajàng that the proeeeding 
in the foreclosure of an ordinary mortgage on real estate is simple and speedy. 
No one need be considered except the mortgagor and niortgagee, and if they 
concur In the disposition of the foreclosure it is sufficient, and the court may 
properly enter a decree in accordance therewith. * * » 

"But this court long since recognized the fact that in the présent condition 
of things (and ail judicial proceedings must be adjusted to the facts as they 
are) other inquirles arise in railroad foreclosure proceedings accompanied by 
a receivership than the mère matter of the amount of the debt of the mort- 
gagor to the niortgagee. We hâve held in a séries of cases that the peculiar 
character and conditions of railroad property not only justify but compel a 
court entertainlng foreclosure proceedings to give to certain llmited unsecur- 
ed clalms a priority over the debts secured by the mortgage. It is needless 
to refer tp thé many cases in which this doctrine has been affirmed. It may 
be, and has «ften been said, that this ruling implies somewhat of a departure 
from the apparent priority of right secured by a contract obligation duly 
made and duly récorded, aud yet this court, recognlzing that a railroad is not 
slmply private property, but also an instrument of public service, has ruled 
that the character of its business, and the ijublic obligations which it assumes, 
,1ustlfy a limited displacement of contract and récorded liens in behalf of 
temporary and unsecured creditors. * * * 

"We notice, again, that railroad mortgages, or trust deeds, are ordinarily 
so large ju ftmount that on foreclosure thereof only the mortgagees, or their 
représentatives, eau be considered as probable purchasers. * * * 

"\Vè hitïsf therefore recognize the fact, for it is a fact of comm6n knoVl- 
edge, that, 'whatever the légal rlglits of the parties may be, ordinarily fore- 
elosures of railroad mortgages mean, not the destruction of ail inférçstof the 
mortgagor and a transfer to the mortgagee alone of the fuU title, but that 
such proceedings are carried on in the interests of ail parties whô hâve any 
rights tn the niortgaged property, whether as mortgagee, creditor, or mort- 
gagor.- .♦ • • Assuming that foreclosure proceedings may be carried où 
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to some extent at Icast in the interests and for tlie beiieflt of botli mortgagee 
and mortgagor (that Is, bondhoUler nud stockholder), \ve observe that no such 
prooeedings eau be rightfuUy cariied to consummation wbich reeognize and 
préserve any interest in tlie stoclvliolders wltliout also recognizing and pre- 
serving tbe interests, not merely of the niortgagee, but of every creditor of 
tlie corporation. In other words, If tbe bondholder wishes to foreclose and ex- 
clude inl'erlor Ilenholders or gênerai unsecured creditors and stockholders, 
he may do so ; but a foreclosure wbich attempts to préserve any interest or 
rlght of tlie niortgagor in the property after the sale must neeessarily seeure 
and préserve the jirior rights of gênerai creditors thereof. This Is based upon 
tbe familiar rule that the stoekbolder's interest in the property is snI)ordi- 
nate to tbe rights of creditors ; first of secured and tben of unsecured cred- 
itors. And any arrangement of the parties by wbich tbe subordinate rights 
and interests of (he stockholders are attenipted to bo secured at the expense 
of the prior rights of eitber class of creditors cornes witbiu judicial denuncia- 
tion." 

A "transfer of property by a debtor with a réservation of an in- 
terest tlterein to himself" is alvvays voidable by bis creditors as against 
a debtor and ail claiming under him with notice of his act, and a 
transfer by stockholders of a corporation of its property with a prés- 
ervation of an interest in theniselves is equally voidable against ail 
who take the property with notice of their act. In Montgomery- 
Web Co. V. Dienelt, 133 Pa. 585, 596, 19 Atl. 428, 430 {19 Am. St. 
Rep. 663), a new corporation was formed, and part of its stock Vi'as 
issued to the stockholders, and a part of it was issued to the cred- 
itors of an old corporation for their holdings, and ail the property of 
the old) corporation was transferred to the new corporation. A single 
creditor of the old corporation assailed the transaction. The Sn- 
preme Court of Pennsylvania said : 

"Under such circumstances they (the stockholders^ were boimd to take no- 
tice of the nature of the transaction and to know that equity would still re- 
gard the property as a trust for the paynient of existlng debts, and would 
follow it on behalf of the creditors until it should get into the hands of in- 
nocent purchasers for value. Such purchasers they were not. Tlie old stock- 
holders were not purchasers for value at ail, and the new stockholders were 
not innocent, for they knew, or were bouud to take notice, of the taint in their 
co-adventurers' title. We are of the opinion that, as to the stockholders in 
the Aronia Company, this was a transfer of property by a debtor with the 
rétention of an interest in hiiuself witbiu the settled rule of law that makes 
such transfers void as against creditors. and that, as to the Aronia creditors 
who became new stockholders in the Montgomery Company, they took with 
such notice as prevents them froni claiming now as innocent holders for 
value against the appellants as exécution creditors of tbe old corporation. It 
is not worth while to cite authorities for thèse principles; they are settled 
and familiar." 

In Chicago, R. I. & P. Ry. Co. v. Howard, 74 U. S. (7 Wall.) 392, 
409 (19 L. Ed. 117), the leading case upon this subject, where a 
foreclosure sale of the property of a corporation was made pursu- 
ant- to an arrangement whereby 84 per cent, of the purchase price was 
to go to its bondholders and 16 per cent, to its stockholders, the 
Suprême Court said : 

"Equity regards the property of a corporation as held in trust for the pay- 
nient of the debts of the corporation and recognizes the rights of creditors 
to pursue it into whatsoever possession it may be transferred, unless it has 
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passed Into the haiids of a bona flde purchaser; and the rule is well setUed 
that stocUholders are not entitled to any share of the capital stock, nor to 
any divldeud of the propei'ties until the debts of the corporation are paid." 

The facts and the ruling in that case are thus stated in the syllabus : 

"A sale under foreclosnre of mortsajre of an insolvent railroad company. 
expedited and made advantageous by an arrangement between tlie mortgaKees 
ar.d the stockholders, under which arrangement the niortgagees, according to 
tbelr order, got more or less of thelr debt (100 to 30 per cent.), and the 
siockholders of the company the residue of the proceeds — a fraction (l.O per 
cent.) of the par of their stock — lield fraudulent as against gênerai creditors 
not secured by the niortgage, and this although the road was mortgaged far 
above Its value, and on sale in open market did not bring near enough to 
par even the niortgage debts : so tbat. in fact, if rhcre hnd be(>n an ordinary 
toreclosure, and one independeut of ail arrangement between the mortgagees 
and the stockholders, the whole proceeds of sale would hâve belonged to the 
mortgagees." 

In Central of Georgia Ry. Co. v. Paul, 93 Fed. 878, 884, 35 C. C. 
A. 639, 645, the Circuit Court of Appeals of the Fifth Circuit said: 

"There is no substantial dispute that the appellee Mary F. Paul was and 
is a créditer of tlie (Central Railroad & Banking Company of Georgia, and 
the question is whether tlie Central of Georgia Railway Company is liable 
for her demand. The case shows that the sale of the railway properties un- 
der the foreclosure at the suit of the Central Trust Company, the sale of the 
collatéral securing the floating debt claims, and the sale of the 'overflow 
property,' ail were in pursuance of a reorganization plan, which was carried 
out, and resulted in the transfer of ail the property and assets of the Central 
Kailroad & Banking Company of Georgia to the Central of Georgia Railway 
Company ; and the active participating reorganissers were not only the credi- 
tors of the Central Railroad & Banking (Jompany of Georgia, secured by mort- 
gage and otherwise, but included as well the stockholders of sald company ; 
so that, for the purposes of the présent case, it is an indisputable fact that, 
notwithstanding ail the sales of property and other transactions in liquida- 
tion, the stockholders of the Central Railroad & Banking Company of Georgia 
retained their interest and rights, and by virtue thereof are now either stock- 
holders of the new organization, Central of (Jeorgia Railway Company, or 
are otherwise provided for, and that the new company bas acquired, and 
now holds, ail the former propei'ty and assets of the old company. It would 
seem from this state of facts that the appellee bas the right to look to the 
new company for the payment of her claini." 

[2] Indeed, it is settled law, that: 

"A reorganization of an insolvent railroad company by which both Its 
mortgage boudholders and its stockholders, in excliange for their bonds and 
stocks, are given an interest in the new company which purcliases the property 
of the old company at a foreclosure sale made pursuant to such plan of re- 
organization, and by consent of the old company and its stockholders, is 
fraudulent in law as to unsecured creditors of the old company whose claims 
are left unpaid and renders the new company liable for the claims of sucix 
creditors." JS'orthern l'acific Ry. Co. v. Boyd, 177 Fed. 804, 101 C. C. A. 18 ; 
Luedecke v. Des Moines Cabinet Co., 140 lowa, 223, 118 N. W. 456. 32 L. R. 
A. (N. S.) 616; Hurd v. New York & Commercial Steam Laundry Co., 1C7 N. 
Y. 89, 60 N. E. 327. 

[3] The case under considération falls directly under this rule of 
law. A scheme was devised and proposed for the benefit of the 
stockholders and bondholders of the Belt Company, the Gulf Com- 
pany, and the Dock Company, as the reorganization agreement reads : 
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"For the reorganlzation of the Kansas City, Pittsburg & Gulf Railroad 
Company, and its property, and also, if necessary, for ttie reorganization of 
tue Kansas Gity Suburban Belt Railroad Company and the Port Arthur 
Ohannel & Dock Company and thelr properties, and for the consolidation of 
said corporations, If sucli consolidation can. be lawfully made, and is found to 
be practicable either with or vHthout foreolosvrc of cither or aU of said prop- 
erties, or hy means of the acquisition of the stock or other securities of either 
or ail of said corporations, or in any other manner that may be deemed by 
said committee to be most practicable and feasible." 

That scheme was accepted, approved, and executed by the stock- 
holders and bondholders of the Belt Company and by the Southern 
Company for their benefit to the exclusion of the Trust Company's 
unsecured claim from ail benefit from the property of its debtor, the 
Belt Company. A new company, the Southern Company, was or- 
ganized, the stockholders and bondholders of the old company, the 
Belt Company, in exchange for their stock and bonds were offered and 
took an interest in the new company, the stockholders took for their 
$4,700,000 of stock in the old company about $1,857,000 of the pre- 
ferred stock and about $3,562,500 of the common stock of the South- 
ern Company, in ail about $5,419,500 in stock at its par value, and 
the bondholders took about $1,330,000 of the preferred stock and 
$250,000 of the bonds of the Southern Company, in ail about $1,580,- 
000 at their par value, for their $1,000,000 of bonds of the old Belt 
Company, and, after the new company had obtained in this way more 
than 89 per cent, of the bonds and more than 97 per cent, of the 
stock of the old company, it purchased the property of the old com- 
pany at a formai, but not an actual, foreclosure sale, made pursuant 
to this plaii of reorganization at the instigation of the Southern CoiTi- 
pany as holder of 89 per cent, of the bonds of the Belt Company 
and with, its consent as holder of more than 97 per cent, of the 
stock of the Belt Company. And what was the actual effect of this 
entire performance? The property of the Belt Company was trans- 
ferredl to 'a new company, and its stockholders preserved for them- 
selves an. ihterest in that property. Before the transaction they ha.d 
common stock of the Belt Company of the par value of $4,700,000, 
and the Belt Company owned its property, after the transaction the 
stockholders had preferred stock of the Southern Company of the 
par value- of about $1,857,000 and common stock of that company 
of the par value of about $3,562,500, and the Southern Company 
owned thè property of the Belt Company. But a sale or transfer by 
stockholders. of the property of their corporation in which they pré- 
serve .an interest, whether that sale or transfer be by deed, by mort- 
gage, by judgment, by foreclosure sale, or by any other means, is 
f raudulenf and voidable against the unsecured creditors of their old 
corporation^ and a purchaser who takes and converts such property 
to its'own use with knowledge of the facts becomes legally liable to 
pay the unsecured debts of the old corporation, at least to the ex- 
tentbi- thé value of the property so taken and converted. The value 
of the; plToperty of the Belt Company so taken and converted by thé 
Southerhi 'Company was màny times the amount of the. Belb Com- 
pany's debt'to the Trust Company. The conclusion is irrésistible. 
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and the judgment of this court is, that the Southern Company which, 
pursuant to this scheme and! in its exécution, purchased the Belt Com- 
pany's property at the formai foreclosure sale with fuU knowledge 
of the scheme and of the fact that by its exécution the stockholders 
of the Belt Company were appropriating to themselves the benefits 
of the property of the Belt Company which in law and in equity 
belonged to the unsecured creditors of that company, became legally 
liable to pay and is indebted to the Trust Company to the amount of 
the debt of the Belt Company to the Trust Company in the sum of 
$639,658.86 and interest from June 22, 1910, on $473,723.59 at the 
rate of 6 per cent, per annum, on $46,565.76 at the rate of 7 per cent, 
per annum, and on $119,369.51 at the rate of 8 per cent, per annum. 
[4] The contention of the Southern Company that the Trust Com- 
pany is estopped from enforcing and coUecting this claim based on the 
unsecured delDt of the Belt Company to it, because, for the bonds and 
stock of the Belt Company, which it owned, it received bonds and stock 
of the Southern Company under the plan of reorganization, is unten- 
dble. The collection of this claim is not an avoidance; it is an en- 
forcement and exécution of the scheme of reorganization and of the 
trust in favor of the creditors of the Belt Company, which that scheme 
created, The published plan of reorganization was plenary notice un- 
der the law to the Southern Company, and to ail who became interested 
under that plan, that purchasers of property of the companies fore- 
closed pursuant to it took that property in trust for the unsecured cred- 
itors of those companies. That plan expressly set apart $475,000 to be 
applied to the payment of the fîoating debts of those companies, vested 
in the committee of reorganization discretionary power to pay such of 
diose iioating debts as it saw fit to discharge, and that it actually ex- 
]jended $1,164,172.56 in paying such debts. The committee had full 
authority to pay this claim of the Trust Company. The Trust Com- 
pany may well hâve supposed that its claim, as well as the daims of 
other creditors of thèse foreclosed companies, which were paid to the 
amount of over a million dollars, would be paid by the committee. The 
Trust Company never represented that it would not, but persistently 
asserted that it would enforce its demand, and the collection of it from 
the Southern Company is neither barred by estoppel nor inconsistent 
with the previous position and action of the Trust Company. 
, Another objection to the enforcement of this claim is that the Trust 
Company was guilty of lâches. There is nothing in the record to in- 
dicate that the Southern Company did not intend to pay the debts of 
the Belt Company until the foreclosure proceeding was brought by the 
l'rovident Company. As stated, the Trust Company interposed its 
claim in that action, and the decree provided that its rights respecting 
the enforcement of such claim should remain unafïected. When the 
Southern Company filed its pétition of intervention in the calse brought 
by the Cambria Company, the Trust Company promptly asserted in 
défense thereto the liability of the, Southern Company. The Tru-st 
Company also brought an action in the state court against the South- 
ern Company for a part of its claim, for the reasons which it had be- 
fore asserted. The Southern Company filed its supplemental bill and 
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obtained an injnncJion against the prosecution of the action in the state 
court, which was reversed by this court. Guardian Trust Co. v. Kansas 
City Southern Ry, Co., 146 Fed. 337, 76 C. C. A. 615. Tlie Trust Com- 
pany then brouglit a second action in the state court for another por- 
tion of its claim. The Southern Company moved the state court to 
stay the actions, which motion was denied. It then filed another bill for 
an injunction against the Trust Company to prevent the prosecution 
of thèse actions, and the Circuit Court granted a preliminary injunc- 
tion, which was reversed by this court. Guardian Trust Co. v. Kansas 
City Southern Ry. Co., 171 Fed. 43, 96 C. C. A. 285, 28 L. R. A. (N. 
S.) 620. Under thèse circumstances, the plea of lâches is unfounded. 

[5] Again, the issue of the liabiHty of the Southern Company to the 
Trust Company for the debt of the Belt Company to it came into this 
case as an équitable défense to the intervening pétition of the South- 
ern Company of February 27, 1905, wherein it sought to appropriate to 
itself property of the Central Improvement Company, ^^'^"/noi of the 
shares of the stock of which company had been pledged to the Trust 
Company by the Belt Company to secure $203,900 of the debt of the 
latter company to tlie former. The Southern Company endeavored to 
appropriate this property of the Central Company under the after- 
acquired clauses of the old foreclosed mortgages of the Belt Company, 
ihe Air Line Company, and the Gulf Company. The Trust Company 
answered: (1) That the Southern Company owed it this debt, that he 
who seeks etiuity must do equity, that the Southern Company was en- 
litled to no relief until it paid this debt ; and (2) that by virtue of the 
pledged stock of the Central Company to secure the payment of the 
debt of the Belt Company its équitable right to the property of that 
company was siiperior to that of the Southern Company. The Trust 
Company was guilty of no fatal lâches hère because it held the majority 
of the stock of the Central Company, and that company held the title 
1o the property which the Southern Company sought to take, so that 
the Trust Company had a perfect légal right by virtue of its stock to 
appropriate the property to the payment of its debt and it needed no 
affirmative relief, and a court of chancery wiU, and it is its duty to, 
concition its grant of relief to a complainant with the enforcement of 
ïiny just claim of the défendant which the latter ought in equity and 
good conscience to pay, although on account of the statute of limita- 
tions, or for some other reason, the défendant might not be able af- 
firmatively to enforce it. Farmers' Loan & Trust Co. v. Denver, L. 
& G. R. Co., 126 Fed. 46, 51, 60 C C. A. 588, 593 ; Pomeroy's Eq. Jur. 
§§ 386, 393, note 4; Brent v. Bank of Washington, 10 Pet. 596, 9 L. 
Éd. 547; De Walsh v. Braman, 160 111. 415, 43 N. E. 597, 600; Farm- 
ers' Bank v. Iglehart, 6 Gill (Md.) 50. 57; Fievel v. Zuber, 67 Tex. 
279, 280, 3 S. W. 273 ; Booth v. Floskins, 75 Cal. 271, 275, 276, 17 Pac. 
225 ; De Cazara v. Orena, 80 Cal. 132, 134, 22 Pac. 74; Hall v. Arnott, 
80 Cal. 348, 354, 22 Pac. 200; Grant v. Burr, 54 Cal. 298, 301; Mc- 
Keen v. James (Tex. Civ. App.) 23 S. W. 460, 464; Rodriguez v. 
Haynes, 76 Tex. 225, 232, 13 S. W. 296; Flartranft's Estate, 153 Pa. 
530, 533. 26 Atl. 104. 34 Am. St. Rep. 717; 19 Am. & Eng. Enc. of 
Law (2d Ed.) pp. 177, 178; Dimick v. Grand Jsland Banking Co., 37 
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Neb. 394, 399, 55 N. W. 1066; Gage v. Riverside Trust Co. (C. C.) 86 
Fed. 984, 998; Whitmore v. Savings Union, 50 Cal. 145, 150; Spect 
V. Spect, 88 Cal. 437, 444, 26 Pac. 203, 13 L. R. A. 137, 22 Am. St. 
Rep. 314. 

[6] It is insisted upon the part of the Southern Company that the 
référence to a master was by consent of parties, and hence that the 
findinçjs of the master are not subject to review. We do not think the 
record supports the statement that the master was appointend by con- 
sent of parties. As before stated, the Cambria Company filed its bill 
September 6, 1900, and the record shows that, on the 7th of November, 
défendant having answered, the case was referred by the court upon 
its ovvn motion to Shannon C. Douglass. On February 27, 1905, a stip- 
ulation was filed by the parties to the effect that the Southern Railway 
Company might become a party to the action either by joint complaint 
or by bill of intervention, as it might elect, and file its bill, asserting its 
claim, on or before February 25, 1905 ; that the adverse party should 
hâve 10 days thereafter in which to plead, and the testimony theretofore 
taken should be applicable as évidence in support of and in résistance of 
the Southern Company's daim ; "that such orders of court as may be 
necessary for the purpose may be entered carrying into effect this stip- 
ulation." In accordance with this stipulation, the court made an order, 
permitting the Southern Company to file its bill of intervention, and 
gave the adverse party 10 days in which to plead the same, referring 
the issues to Shannon C. Douglass to take the testimony thereon and 
report, etc. This stipulation was not a stipulation consenting to the 
appointment of a master, but was simply one which authorized the 
court to make the necessary orders relative to permitting the Southern 
Company to intervene, and fixing the time with in which the parties 
should plead thereto and an order that the testimony theretofore taken 
should be treated and considered as testimony relative to the issues 
maie by the Southern Company's bill of intervention. The référence 
to the master was by the court upon its own motion. The court would 
naturally refer that issue to the master who had theretofore been ap- 
pointed by the court on its own motion to hear the case. Subsequently, 
on the Ist of May, 1905, the parties stipulated that the Southern Com- 
pany might amend its intervening pétition, setting up, in addition to 
the matters contained in its intervening pétition on file, a claim against 
the Trust Company for an alleged breach of trust, and consented in the 
stipulation that such new issue should be referred to Shannon C. Doug- 
la--s, the spécial master, and the court, pursuant to the stipulation, made 
an order permitting the Southern Company to file its amended inter- 
vening pétition in that respect, and referred it to Shannon C. Douglass. 
It is this last stipulation and this order of the court upon which the 
Southern Company bases its argument that the référence of the case 
to the master was by consent of parties. As before stated, the main 
issues, and the issues involved on this appeal, had been referred to the 
rnaster by the court upon its own motion. The stipulation that the new 
issue made by the amended intervening pétition should be referred to 
the master was a stipulation with référence to that issue, that issue was 
decided by the master in favor of the Trust Company, and is not before 
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US for review. So the case is not one where the issues învolved hâve 
been heard by a master appointed by consent of the parties. Even 
though the original appointment of the master had been by consent of 
parties, a référence under those circumstances would not preclude the 
court from correcting manifest errors of law made by the master. 
Rule 11 of this court; United States v. Tennessee & C. R. R. Co., 176 
U. S. 242-256, 20 Sup. Ct. 370, 44 L. Ed. 452; Clyatt v. United States, 
197 U. S. 207, 222, 25 Sup. Ct. 429, 49 L. Ed. 726; United States v. 
Bernays, 158 Fed. 792, 86 C. C. A. 52; New York Life Ins. Co. v. 
Rankin, 162 Fed. 103, 108, 89 C. C. A. 103. 

The Central Improvement Company has made application to dismiss 
its appeal. It is not very material to the disposition of this case and to 
the adjudication of ail the rights of the parties to this suit whether 
the application is granted or denied because the Trust Company had 
such an équitable interest in the property of the Central Company by 
virtue of the pledge to it of 1,120 out of the 1,407 shares of the stock 
of that Company issued that the Trust Company's appeal completely 
challenges the decree of the court with référence to that property and 
furnishes ample warrant for its review and reversai. The Central 
Company has no property of substantial value except that specified in 
the decree. It is a mère holding company either for the Trust Company 
or for the Southern Company, and the détermination of their respective 
equities necessarily détermines the rights of the Central Company and 
the ownership of the bénéficiai interest in its property, and the motion 
to dismiss its appeal is denied. 

The resuit is that the Southern Company is entitled to no relief in 
this suit unless it first pays to the Trust Company the amount of the 
Beit Company's debt to it and the costs of this suit, because it became 
indebted to the Trust Company in the amount of that debt by its ac- 
quisition of' the property of the Belt Company under the reorganiza- 
tion scheme with full knowledge that the stockholders of the Belt Com- 
pany thereby preserved for themselves an interest in that property to- 
the exclusion of the Trust Company, a creditor of that corporation. 

[8] Moreover, if the Southern Company were not equitably estop- 
ped; from recovering the property of the Central Company by its in- 
debtedness to the Trust Company, nevertheless, equity would require 
it to pay to that company the value of the latter's 1,120 pledged sharês 
of the stock of the Central Company before it would permit it to take 
the property of the latter company and thus to destroy the value of 
its stock through its claim as a purchaser at foreclosure sales under 
the after-acquired clauses of the old mortgages of the Gulf Company, 
the Air Line Company, and the Belt Company. The property in con- 
troversy is the remuant of numerous pièces of real estate to which 
the Central Company took title and for the purchase priées of which 
it issued its stock at par to the Gulf Company, the Belt Company, and 
the Air Line Company, respectively, which companies paid the par 
value of that stock either to it or to the vendors from whom the prop- 
erty was bought. The resuit was that the Central Company, a corpo- 
ration, owned and held the property in trust to pay the stockholders 
the pat value of its stock which was the purchase price of the property. 
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In this State of the case the Belt Company, which acquired 1,120 of 
the 1,407 shares of the stock thus issued by the Central Company, 
pledged this stock in the year 1899 to the Trust Company to secure 
the payment of $203,900 of its debt to that Company, and the title and 
rights of the parties stood thus unquestioned from 1899 until 1905, 
when the Southern Company filed its intervening pétition in this case. 
It asserted that the Central Company held this property in trust for 
the mortgagor companies and that the after-acquired clauses of their 
mortgages carried it to itself, the purchaser at the foreclosure sales 
thereunder. Conceding that the property was appurtenant to the rail- 
road and that the terms of the after-acquired clauses were broad 
enough to include it, how can this claim of the Southern Company be 
sustained? The after-acquired clause of a mortgage attaches to the 
interest acquired by the mortgagor only, and it is always subject and 
inferior to junior liens, incumbrances, and equities under which the 
property cornes to the mortgagor. Farmers' Loan & Trust Co. v. 
Denver, L. & G. R. Co., 126 Fed. 46, 49, 60 C. C. A. 588, 591 ; United 
States V. New Orléans R. R. Co., 12 Wall. 362, 20 L. Ed. 434; Central 
Trust Co. V. Kneeland, 138 U. S. 414, 423, 11 Sup. Ct. 357, 34 L. Ed. 
1014. In a simple case the justice and the application of this rule is 
plain. A railroad company makes a mortgage of its property with 
an after-acquired clause. It subsequently purchases a pièce of prop- 
erty and gives its note and mortgage for the purchase price, and the 
vendor sells or pledges the note to a third person to secure his debt. 
The mortgagee of the railroad may not deprive the pledgee of the note 
of the property which secures it under the after-acquired clause of his 
mortgage until he pays the junior note and mortgage, a:id this because 
he has given nothing for this property while the junior mortgagee and 
his pledgee hâve parted with value for their security upon it. In the 
case in hand, the Central Company acquired the property hère in dis- 
pute for its liability to pay to its stockholders the par value of its stock, 
and it held the property in trust to secure the payment to its stockhold- 
ers of that liability. The mortgagees under the railroad mortgages 
and the Southern Company, the purchaser thereunder, knew thèse 
facts. They parted with no value on account of this property, and a 
court of conscience may not permit them to deprive the stockholders 
of the Central Company, who hâve really paid for it, of the trust prop- 
erty which the Central Company holds to reimburse them unless the 
court first requires them to pay to the holders of the stock its actual 
value. 

The fact that the mortgagor companies originally took and held 
the stock of the Central Company before the Belt Company pledged 
it to the Trust Company has not been overlooked. That fact, how- 
ever, only clearly fixes the légal rights and equities of the parties, fixes 
the title to the land in the Central Company, and estops the mortgagor 
companies and ail claiming under them from denying that the stock 
which they took and sold or pledged constituted the primary liability 
of the Central Company and the primary equity in the property it 
holds as against the mortgagees of the railroad companies and the 
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purchaser thereunder. Watson v. Bonfils, 116 Fed. 157, 163, 166, 
167, 53 C. C. A. 535, 541, 544, 545. 

The stock of the Central Company was not the property of that Com- 
pany. It was a liability of that company. Conceding that the after- 
acquired clauses of the mortgages conveyed the Central Company's 
interest in this land subject to its primary trust to pay this liability, 
they did not convey its liability, or the stock vvhich represented it. 
Humphreys v. McKissock, 140 U. S. 304, 314, 11 Sup. Ct. 779, 35 
Lf. Ed. 473. The equity of the stockholders as against the Southern 
Company, vvhich took whatever it bas with full notice of ail the facts 
in this case, is the same that it would bave been if the liability of the 
Central Company, now represented by its stock for the purchase price 
of the property, had been represented by its promissory notes and a 
mortgage upon this land to secure them and they had been pledged 
by their owners to secure their debt to the Trust Company. The Trust 
Company, which holds 1,120 shares of the stock of the Central Com- 
pany to secure a debt to it of more than $200,000, bas an équitable in- 
terest in the land of the Central Company superior to that of the 
Southern Company, and the latter is entitled to no relief with référ- 
ence to this property until it pays to the Trust Company the value of 
that stock. 

The controlling equities of this case require that the decree below 
should be so modified, among other things, that it will adjudge that the 
Southern Company is indebted to the Trust Company in the amount 
which the Belt Company owes it, that is to say, in the sum of $639,- 
658.86 and interest thereon from the date of the original decree, and 
that no relief be granted to the Southern Company unless that debt 
is paid. 

Three of the stockholders of the Trust Company, at whose instance 
the question of the liability of the Southern Company was pressed to 
a décision in this court by the Trust Company, and its counsel, hâve 
filed a pétition for leave to présent the suggestion that, in case tliis 
court finds, as it bas found, that the Southern Company owes this 
debt, a decree should be rendered against it in this suit to the effect 
that the Trust Company recover this amount from the Southern Com- 
pany and bave exécution therefor. There is no prayer for this spécifie 
relief in any of the pleadings of the Trust Company, but it is relief 
to which, under the law and upon the facts now found, the Trust 
Company is clearly entitled from this, or some other court, and in its 
answer to one of the numerous bills filed in this case it prayed for 
such other and further relief as should seem meet and just in the prem- 
ises. The facts that the Southern Company voluntarily intervened in 
this suit in 1905 and sought to take from the Trust Company the se- 
curity for its claim furnished by the stock of the Central Company 
and by a large amount of other stocks, bonds, and property, to which 
the Southern Company was not entitled, that this attempt of the South- 
ern Company called into this suit the Trust Company's claim that the 
Southern Company owed it the amount of the debt of the Belt Com- 
pany, that the Trust Company tendered that issue in actions at law 
which it brought as long a^o as 1905 and 1906, against the Southern 
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Company in a state court to recover from it this very indebtedness, that 
the Southern Company delayed and prevented the trial of that issue 
in those actions at law by means of two successive injunctions whicli 
it obtained from the court below, on the ground that this issue was 
pending in this suit, injunctions which on appeal this court promptly 
dissolved (Guardian Trust Co. v. Kansas City Southern Ry. Co., 146 
Fed. 337, 76 C. C. A. 615; Guardian Trust Co. v. Kansas City South- 
ern Ry. Co., 171 Fed. 43, 96 C. C. A. 285, 28 L. R. A. [N. S.] 620), 
that this suit bas been thoroughly litigated by ail parties interested 
in it for more than six years, that tens of thousands of pages of évi- 
dence hâve been taken in this litigation, and that further litigation 
in the state court over this issue, although it becomes res adjudicata 
by this décision, may by appeal or otherwise resuit in further delay, 
cause this suggestion of thèse stockholders to challenge serious con- 
sidération. It seems that if by the amendment of any of the pleadings 
of the Trust Company, or by the filing by it of a cross-bill, or a supple- 
mental bill, or without them, such a decree as suggested may be law- 
fully rendered, justice and equity would require that that course should 
be pursued. The three stockholders are accordingly permitted to file 
their suggestion, and leave is granted to the Trust Company, the South- 
ern Company, and to any other party to this suit, to make such mo- 
tions and présent such arguments and authorities, either orally or in 
writing, to this court at St. Louis on January 10, 1913, regarding this 
suggestion, as to them shall seem meet. The issue presented by this 
suggestion is reserved for later considération. 

But whatever may be the resuit of that considération, the decree be- 
low must be reversed, and this case must be remanded to the court be- 
low, with instructions to render a decree which shall contain the first 
five paragraphs of the decree below, shall adjudge that the équitable 
claim of the Trust Company, by virtue of the pledge to it of 1,120 
shares of the stock of the Central Company, in the property of that 
Company described in the sixth paragraph of that decree, is superior 
to the claim and equity of the Southern Company therein, that the 
Southern Company is indebted to the Trust Company in the amount 
of the indebtedness of the Belt Company to that company — that is to 
say, in the sum of $639,658.86 and interest from the date of the orig- 
inal decree below, on $473,723.59 at 6 per cent, per annum, on $46,565.- 
76 at 7 per cent, per annum, and on $119,369.51 at 8 per cent, per an- 
num — that the Southern Company must pay this debt as a condition of 
obtaining any relief in this suit, that the ninth, tenth, eleventh, and 
thirteenth paragraphs of the original decree be again adjudged, and 
that the Trust Company recover its entire costs of the Southern 
Company and the Cambria Company, and that the share of such costs 
as between themselves, but not as against the Trust Company, that 
shall be paid by the Cambria Company and the Southern Company, 
shall be determined by the court below as to it may seem just and 
équitable. 
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«AN FRANCISCO CHEMICAL CO. v. DUFFIELD et al. (two cases). 

(Circuit Court of Appeals, Eighth Circuit. November 21, 1912.) 

Nos. 3,772, 3,773. 

1. mixes and mlnekals (§ ,38*) — conflictino locations— placer and lode 

Claims—I'riority—Deteemination— Nature of Action. 

Where complainants located certain Iode claiins within the bonndaries of 
prior located placer clalms, actions to détermine tlie coutiictinjr riglits of 
the claimants were properly iiistituted lu the form of actions to détermine 
adverse clainis, uuthorized by Kev. St. §§ 2325, 2326 (U. S. Coinp. St. 1901. 
pp. 1429, 1430). 

[Ed. Note. — For otlier cases, see Mines and Minerais, Cent. Dlg. §§ 
87Vi-113; Dec. Dig. § 38.*] 

2. Mines and Minerai.s (§ 38*) — Confucting Locations— Nature of Ground 

— Détermination — Jurisdiction. 

AVhere compluiniints located certain Iode claims within the limits of 
prior located placer claims, and thereafter institnted actions to détermine 
theii' adverse claims to such locations, the détermination of the question 
whether the ground was snbject to location as placer or Iode was uot 
within the exclusive jurisdiction of the Land Department, but was de- 
terminable by the court in such actions. 

[Ed. Note. — For other cases, see Mines aud Minerais, Cent. Dlg. §§ 87^^- 
113 ; Dec. Dig. § 3S.» 

Extent and houndaries of mining claims or locations, see note to Jones 
V. Wild Goose Mining & Trading Go., 101 G. G. A. 355.] 

3. Mines and Minkrai.s (§ 27*) — Mining Claim — I,ocation— Entry. 

While a valld claim to unappropriated mining ground cannot be Insti- 
tuted whlle It Is in tlie possession of another, wlio has the right to Its 
possession under an earller lawful location, nor can such a claim be in- 
itlated by forclblo or fraudulent entry on land in possession of one who 
has no right either to the possession or to the title, yet every compétent 
locator has the rlght to initiale a lawful claim to unappropriated ground 
by a peaceable adverse entry upon it while It is in the jiossession of those 
who hâve no superior right to acquire the title or to hold possession. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 64, 
65 ; Dec. Dlg. § 27.*] 

4. Mines and Minerals (§ 16*) — Nature of Location— "Vein" ok "Lode"— 

"Placer." 

Eev. St. § 2320 (U. S. Comp. St. 1901, p. 1424). pro vides for the location 
of mining claims on veins or Iodes of quartz or other rock in place, bearing 
gold, silver, cinnabar, lead, tin, copi)er. or other valuable deposits. Sec- 
tion 2,329 (U. S. Comp. St. 1901, p. 1432) provides for the location of 
"placers," Inclnding ail forms of deposlt exceptitig veins of quartz or other 
rock in place. JJeld that. since the term "vein or lode" is not used in a 
geological seuse, but rather to mean a continuons hody of mineralized 
rock lyiiig within any other well-defined houndaries on the earth's surface 
and under it, which houndaries clearly separate it from the nelgliboring 
rock, and the term "placer" dénotes ground within defined houndaries which 
contains minerai in its earth. sand, or gravel, or deposits not flxcd in 
rock, but which may lie collected by washing or amalgamation wlthont 
milling, ground containing a bed of calcium phosphate or phosphate rock 
lying in horizontal veins of various tlilcknesses, froui a few inches to flve 
or six feot. having a dii> and strike, and flrmly flxed in the mass of the 
mountain between strata of limestone, chert, and shale, is sulyect to lo- 

•For other cases see same topic & § number in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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cation only as containing a "Iode" or "vein," and not as a "placer" loca- 
tion. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. || 21- 
23 ; Dec. Dig. § 16.* 

For otlier définitions, see Words and Phrases, vol. 6, pp. 5395, 5396;^ 
vol. 8, pp. 7286, 7287 ; vol. 5, pp. 4223-4226.] 

Appeal from the District Court of the United States for the Dis- 
trict ci Wyoming; John A. Riner, Judge. 

Actions by Morse S. Dufïield and another against the San Fran- 
cisco Chemical Company. Judgment for plaintiffs, and défendant 
appeals. Affirmed. 

Jesse R.: S. Budge, of Pocatello, Idaho (Clark & Budge, of Poca- 
tello, Idaho, on the brief), for appellant. 

Charles C. Dey, of Sait Lake City, Utah (C. B. Jack and A. L. 
Hoppaugh, both of Sait Lake City, Utah, on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Tudges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. While the two cases relate 
to différent mining claims, they were both tried together upon the 
same testimony, were both submitted to this court upon the same ar- 
gument and briefs, and the material facts applicable to one are ap- 
plicable to the other. 

It appears that appellatit's predecessors, on or about August 24.. 
1905, located upon the public lands of the United States, in Uinta 
county, State of Wyoming, what is designated and known as the 
Raymond placer mining claim, and on or about September 5, 1905, 
located upon the public lands vvithin said county what is designated 
and knoWn as the Francis placer mining claim ; that appellant, and 
its predecessors, with respect to each claim, performed the requisite 
discovery work, duly marked the boundaries of their placer mining 
location in due form, posted and recorded notice of location, and per- 
formed the requisite work required to be performed during eacli 
calendar year, subséquent to the location thereof, and made proof in 
due form that said work had been donc and the same duly recorded ;.. 
that on or about November 18, 1907, appellees made discovery aiid 
located in due form within the limits of said Raymond claim certain 
Iode mining claims, designated and known as the China an^ Japan 
claims, atid on or about November 18, 1907, they located within the 
hmits of said Francis claim a certain Iode claim known as the Fryer- 
son claim. With respect to each of said Iode claims they performed 
ail the requirements of law in respect to posting notices and monu- 
ments of discovery, preliminary work required by law, and performed 
the amount of developmerit work annually required by law, and the 
proofs thereof were duly recorded. 

On September 22, 1910, appellant made application to the United 
States land office at Evanston, Wyo., for a final patent to each of its 

•For other cases see same topic & § ntjmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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placer claims, vîz., tlie Raymond and Francis. Within 60 days there- 
after, to wit, November 18, 1910, appellees filed in said land office 
their adverse claim to each of said claims of appellant, and within 30 
days thereafter, to wit, on December 2, 1910, they commenced in the 
United States Court for the District of Wyoming their two several 
actions, one to détermine the possessory right as between appellant 
and appellees to the lands covered by the China and Japan Iode claims, 
and the other to détermine the possessory right as to the land cov- 
ered by the Fryerson claim. Issues were joined, cases tried, and 
decrees rendered in each case for appellees. From those dccrees 
thèse appeals are prosecuted. 

While there are a number of assignments of errer, counsel for ap- 
pellant hâve correctly grouped them so as to présent four proposi- 
tions : 

First. 'That, by the stipulation of the parties, appellant's location 
was prior to that of appellees, and that, as appellant performed ail 
the things required by the acts of Congress relating thereto to entitle 
it to a patent, the décision should be in favor of appellant. The ques- 
tion of the form of the location (that is, whether placer or Iode) is 
one to be determined by the Land Department of the United States, 
and not for the court. 

Second. That appellees, in making their Iode locations, were tres- 
passers, and as such acquired no rights thereunder. 

Third. That, if the court should assume to détermine whicli form 
of location (placer or Iode) was proper and effectuai to initiate a pos- 
sessory title to the premises in controversy, under the law and the 
évidence the minerai deposit was properly located as placer, and not 
as Iode. 

Fourth. That the évidence as a whole shows that the decree should 
hâve been for appellant. 

The last proposition, to wit, that the decree should hâve been for 
appellant, is necessarily dépendent upon a détermination of the first 
three propositions. The provisions of the statute upon which the 
suits are based, are contained in chapter 6, title 32, of the Revised 
Statutes of the United States (U. S. Comp. St. 1901, pp. 1422-1442). 

Section 2325 provides for the obtaining of a patent to land claimed 
and located for valuable deposits, by any person, association, or cor- 
poration, authorized to locate a mining claim under that chapter, 
who has complied with the terms of the chapter, and files in the 
proper land oiifice an ap' lication for patent, under oath, showing com- 
pliance with the law, and shall give the notice, by publication or other- 
wise, required of such applicant. If no adverse claim is filed within 
60 days after publication of the notice, the applicant shall be entitled 
to a patent upon payment of the required amount. 

By section 2326 it is provided that, where an adverse claim is filed 
during the publication, it shall be upon oath of the person or persons 
making the same, showing the nature, boundaries and extent of the 
adverse daim, etc., and such application for a patent shall be stayed 
until the controversy shall be settled by a court of compétent jurisdic- 
tion, The section also provides : 
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"It sliall be tlie duty of the adverse clalmant, within thirty days after filing 
his elaiun, to eonuueiice proceedings in a court of compétent jurisdiction, to 
détermine the question of the right of possession and prosecute the same 
wlth reasonable diligence to flnai .ludgment, and a failure so to do shall be 
a waiver of his adverse claim. After such .iudgment shall bave been ren- 
<lered, the party entitled to the possession of the claim, or any portion there- 
of. may, without giving further notice, file a certitied copy of the judgment 
roU with the register of the land ofllce, together with the certiflcate of the 
surveyor général, that the requisite amount of labor bas been expended or 
improvements niade thereon, aud the description re<iuired in otber cases, and 
shall pay to the receiver flve dollars per acre for his claim, together with the 
proper fées, whereupon the whole proceeding, and the judgment roll, shall 
be certified by the register to the Commissioner of the General Land Office, 
and a patent shall issue thereon for the claim or such portion thereof as 
the applicant shall appear, from the décision of the court, to rlghtly possess." 

[1] Tliese actions were properly brought under the statute, to dé- 
termine the possessory right as between appellant and appellees of 
the tract of land in controversy. It is true that the decree of the 
court détermines simply as between the litigants which one has the 
superior right to the possession of the premises in dispute. The title 
to the land being in the government, the decree of the court does not 
affect the title, excepting in so far as the judgment of the court may 
be binding- upon or influence the Land Department of the United 
States. It must be conceded that, if appellant's placer claims were 
valid, being prior in time to appellees', appellant is entitled to decrees 
giving it the right to the possession. If, however, appellant's placer 
claims are void and appellees' claims valid, appellees' right to posses- 
sion, as between them, would be unquestioned. There being no con- 
troversy in this case that appellant and its predecessors complied with 
the law in ail respects, the only question affecting the validity of its 
claims is whether or not the minerai deposit in the land was of a 
character which permitted it to be acquired under placer mining 
locations. If the minerai was not of a character which could be lo- 
cated under the placer mining law, then, clearly, appellant's claims 
were invalid. But, as stated, appellant's contention is that that is a 
question for the sole détermination of the Land Department, and not 
for the court in an action of this character. In other words, that 
the court, in thèse actions, can only inquire as to the priority of loca- 
tion, whether ail the requirements of the act of Congress, to entitle ap- 
pellant to a patent, hâve been complied with, and upon such findings 
being in favor of appellant, decrees in its favor should necessarily be 
rendered without inquiry as to whether or not the lands covered by 
appellant's claims were subject to location as placer. 

The case of Webb v. American Asphaltum Co., 157 Fed. 203, 84 
C. C. A. 651, involved the same question as is presented in the cases 
under considération. The court said: 

"May the right to the possession and to the title to a vein or Iode of 
asphaltum In rock in place be secured by the location of a placer claim upon 
the land in which it is found?" 

[2] In that case plaintifï's grantors located the premises in contro- 
versy as a placer claim. The grantor of the défendant subsequently 
located two Iode mining claims thereon. The défendant applied for 
201 F.— 53 
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a patent. The plaintiff filed an adverse daim, and brought action 
under the statute to détermine the rights of the parties. The ques- 
tion at issue in thatcase, and which was decided by the court, was 
whether the minerai contained in the land in controversy was subject 
to location as placer or as a vein or Iode. It was held that the min- 
erai came under the désignation of veins or Iodes, and hence that 
plaintifï's right, by virtue of the placer claim, although prior in time 
of location to that of défendants, could not be maintained. In other 
words, as the land was not subject to location as a placer claim, plain- 
tiff obtained no possessory right thereto. The court in that case neces- 
sarily determined that, in adjudicating upon the possessory right of 
the parties, the court could investigate and détermine every fact in- 
volving a valid possessory right, and in so doing, of necessity, could 
détermine and adjudicate the question as to whether the character of 
the land subjected it to entry under the acts of Congress in the manner 
claimed. That case is directly applicable hère, and we see no reason 
why, when Congress required that the adverse claimant, to maintain 
bis claim, must invoke the aid of a court of compétent jurisdiction 
to détermine the superior right as between the parties, it can be suc- 
cessfuUy said that the court, in making such inquiry, is prohibited 
from determining whether the land is subject to location in the mode 
and manner claimed by one or both of the parties. 

[3] So we think that, in determining the rights of the parties in 
thèse cases, our décision must rest upon the question as to whether 
the minerai land in controversy was of a character which entitled it 
to be located as a placer mine, or whether it could only be entered as 
a Iode mining claim. What may be the binding force and effect of 
the judgment in this case, in that respect, upon the Land Department, 
we are not called upon to décide. The question bas been discussed by 
the Suprême Court in Richmond Mining Co. v. Rose, 114 U. S. 576- 
585, 5 Sup. Ct. 1055, 29 L. Ed. 273 ; Iron Silver Mining Co. v. Camp- 
bell, 135 U. S. 286-299, 10 Sup. Ct. 765, 34 L. Ed. 155; Bennett v. 
Harkrader, 158 U. S. 441-447, 15 Sup. Ct. 863, 39 L- Ed. 1046; Pere- 
go v. Dodge, 163 U. S. 160-168, 16 Sup. Ct. 971, 41 L. Ed. 113; 
Clipper Mining Co. v. Eli Mining Land Co., 194 U. S. 220, 24 Sup. 
Ct. 632, 48 L. Ed. 944. In the case of Thallmann v. Thomas, 111 
Fed. 277, it was said : 

"A valid claim to unappropriated public laod camiot be instituted while 
It is in possession of another wlio lias the right to Its possession nnder an 
earlier lawful location. Elsch v. Wiseman, 36 Or. 484, 59 Pac. 1111, 78 Ain. 
St. Rep. 783; Seyuiour v. Fisher, Itj Çolo. 188, 27 Pac. 240. Nor can suçh a 
claim be initiated by forclble or fraudulent entry upon land in possession of 
one who bas no right either to the possession or to the title. Atherton v. 
Fowler, 96 U. S. 513, 516, 24 L. Ed. 732 ; Trenouth v. San Francisco, 100 U. 
S. 251, 256, 25 L. Ed. 626. But every compétent locator has the right to Ini- 
tiate a lawful claim to unappropriated public land by a peaceable adverse 
entry upon it while it is in the possession of those who hâve no superior right 
to acquire the title or to hold the possession. Belk v. Meagher, 104 U. S. 279, 
287, 26 L. Ed. 735 ; Johnson v. Towsley, 13 Wall. 72, 20 T.. Ed. 485 ; Nevada 
Sierra OU Co. v. Home 011 Co. (C. C.) 98 Fed. 673, 680." 

To the same effect is Mt. Rosa Mining, Milling & Land Co. vi Palm- 
er, 26 Colo. 56, 56 Pac. 176, 50 L. R. A. 289, 77 Am. St. Rep. 245. 
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In the cases under considération there is nothing to indicate that 
the appellees' entry upon the premises in question was other than 
peaceable, and if appellant's earlier location was an unlawful one, the 
possession under such unlawful location would not prevent appellees 
from acquiring a valid superior right by virtue of a peaceable adverse 
entry. 

[4] This leaves but a single inquiry, viz. : Was the land in ques- 
tion subject to location as placer mines? Section 2320 provides for 
the location of mining claims upon veins or Iodes of quartz or other 
rock in place, bearing gold, silver, cinnabar, lead, tin, copper, or other 
valuable deposits. Section 2329 is as follows: 

"Clàlms ùsually called 'placers,' Including ail forms of déposât excepting 
veins of quartz or other roclc in place, sliall be subject to entry and i^atent 
under like circumstances and conditions, and upon similar proceedings, as are 
provided for vein or Iode claims, but vvhere tlie lands hâve been previously 
surveyed by the United States, the entry in its exterior limits shall conforni 
to the légal subdivisions of the public lands." 

In Eurêka Consolidated Mining Co. v. Richmond Min. Co., 4 Saw- 
yer, 302, Fed. Cas. No. 4,548, Justice Field, in defining what was 
meant by the term "vein or Iode," as found in the acts of Congress, 
said: 

"ïhose acts were not drawn by geologists or for geologists. ïliey were not 
framed in the interests of science, and consequently wlth scientiflc accuracy 
in the use of terms. They were framed for the protection of niiners in the 
claims which they had located and developed, and should recense such a con- 
struction as will carry out this purpose. The use of the terms 'vein' and 'Iode' 
in connection with each other in the act of 1866, and their use in the act of 
1872, would seem to indicate that it was the object of the legislator to avoid 
any limitation in the application of the acts, which a seientlfic définition of 
any one of thèse terms might impose. It is difficult to give any définition 
of the term, as understood and used in the acts of Congress, which will not be 
subject to criticism. A Assure In the earth's crust, an opening In its rocks and 
.strata made by some force of nature, in which the minerai is deposlted, would 
seem to be esseutial to the définition of a Iode, in the judgment of geologists. 
But to the practlcal miner the fissure and Its walls are only of importance 
as indieating the bouudaries withln which he may look for and reasonably 
expect to find the ore he seeks. A contlxuious body of mlnerallzed rock, lying 
withln any other well-deflned boundarles on the earth's sui'face and under it. 
would equally constitute, in bis eyes, a Iode. We are of opinion, therefore, 
that the term as used in the acts of Congress is applicable to any zone or 
belt of mlneralized rock lylng withln bouudaries clearly se]>arating it froni 
the neighborlng rock. It Inciudes, to use the language clted by eounsel, ail 
deposits of rainerai matter found tlirougli a mlneralized zone or belt coming 
from the same source, impressed wlth the same forms, and a])iiearii)g to liave 
been created by the same processes." 

See, also, Stevens v. Williams, Fed. Cas. No. 13,414; Cheesman v. 
Shreeve (C. C.) 40 Fed. 787-792 ; Book v. Justice Min. Co. (C. C.) 
.58 Fed. 105-121 ; Consolidated Wyoming Gold Min. Co. v. Champion 
Min. Co. (C. C.) 63 Fed. 540; Reynolds v. Iron Silver Min. Co., 116 
U. S. 687-695, 6 Sup. Ct. 601, 29 h. Ed. 774; Iron Silver Min. Co. 
V. Cheesman, 116 U. S. 529-533, 6 Sup. Ct. 481, 29 L. Ed. 712; U. 
S. v. Iron Silver Min. Co., 128 U. S. 673-679, 9 Sup. Ct. 195, 32 E. 
Ed. 571 ; Webb v. American Asphaltum Min. Ce, supra. 
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In United States v. Iron Silver Min. Co., supra, speaking with ref- 
■ erence to section 2329, it was said : 

"By the terni 'placer elaim' as liere used Is meaiit ground witliin defined 
boiindaries, wlncli coiitalns luineral in its earth, sand or gravel, ground that 
includes valiiable dei)osits not in place; that is, not tixed in rock, but wliich 
are in a loose state, and niay, in most cases, be coUected by wasliing or amal- 
gamation without milling." 

The minerai in question is what is known as calcium phosphate or 
rock phosphate. This rock is found in horizontal veins, or what is 
commonly called "blanket veins" (Iron Silver Min. Co. v. Mike & 
Starr Co., 143 U. S. 394, 12 Sup. Ct. 543, 36 L. Ed. 201); the veins 
being of varions thicknesses, from a few inches to five or six feet. 
The rock is found in place having a dip and a strike, is firmly fixed in 
the mass of the mountain, and occurs between strata of limestone, 
chert, and sha'e. The veins usually occur between a bed of overlying 
fossiliferous limestone and an underlying bed of hard siliceous lime- 
stone. The line of démarcation between the veins of phosphate rock 
and wall rock of limestone, shale, or chert is well defined and distinct. 
The distinction between the phosphate rock, having commercial value, 
and the wall rock, with no commercial value, is readily determined by 
visual inspection. The phosphate rock is mined by blasting and oth- 
erwise, the same as other veins of valuable ore. Its chief commercial 
value is a soil fertilizer. The rock, after being mined, is reduced at 
mills for market. 

That the rock in question is minerai within the meaning of the min- 
ing laws is not only conceded by both parties but sustained by author- 
ity. Northern Pac. Ry. v. Soderberg, 188 U. S. 526, 23 Sup. Ct. 365, 
47 L. Ed. 575 ; Webb v. American Asphaltum Min. Co., supra. From 
a considération of the whole case, we are clearly of the opinion that 
the rock in question was subject to location as Iode claims, and not 
as placer. 

Such being the view of the trial court, the decrees are affirmed. 



GRAND TR1JNK WKSTPÎKN RY. CO. V. LINDSAT. 

(Circuit Court ol: Appeals, Seventli Circuit. January 2, 1912. Ou Rehoaring, 

Kovember 25, 1012.1 

Ko. 1,826. 

1. Mastkb and Servant (§ 2,58*) — Action fois Injury to Servant^Suffi- 
ciENCY OF De(;lakatiojn. 

Wliere tlie déclaration in an action by a switcbnian against a railroad 
Company to recover for an in.jury causcd by tbe moving ol' a traiu wlillo 
plaintitï was between two cars uiaklng a coupling contained allégations 
wltb respect to tbe détective coupler, sucli as to bring the case wlthiu 
the provisions of Safety Appliance Act Mardi 2, 189Ù, c. 196, 27 Stat. 
531 (U. S. Comp. St. 1901, p. 3171), and alleged that défendant was en- 
gagea in operating the traiu in Interstate eonnneree, and that plaintifC 
was eniployed by défendant in such opération, it will be inferred, after 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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■verdict, that tlie traiu was moveil by défendant, althoush not so alleged 
in ternjs. 

|Ed. Note. — For other cases, see Mastei' and Servant, (^ent. Dig. §§ 816- 
836; Dec. Dig. § 2oS.*] 

2. Appeai, a.\d Ekrok (§ 10(18*) — Iîeview — IIakmlkss I^'ukor. 

In an action by a servant for a Personal injnry, the refnsal of an 
instruction as to tlie efi'ect of ooutribntory nesli.aence vvas nof error prej- 
udicial to défendant, where tlie .lury found specially, ou évidence whicli 
justified such findin.ïr, tliat plaintilî wa,s not cliargeable witli négligence. 

|E,d. Note. — For other cases, see Appeal and Error, Cent. Uig. §§ 422.5- 
4228, 42.'S0; Dec. Dig. § 10(18.*] 

3. Teial (§ 'M',)*) — Spécial Fimdixgs by Jury — Di.<itRETiON of Court. 

It is within tbe discrétion of a fédéra) court to submit specàal ques- 
tions to a .lury in ald of a gênerai verdict. 

(Ed. Note.- -For other cases, see Trial, Cent. Dig, g§ 823-827; Dec. 
Dig. § 349.*] 

4. Trial (§ 2(10*) — Instiîuctio?;s — Weicht or Evidence. 

Tlie l'efiisiil of a rei|iu'sted instruction as to the wei^ht to be given to 
the testinumy of a partitnlar witness keUl not error, in view of a gên- 
erai instruction given that the ,1ury were the sole jud-'ss of the cred- 
Ibility of witnesses and the weiglit to be given to their testimony. 

[Ed. Note. — For other cases, see Trial, (Jent. Dig. S§ 051-659; Dec. 
Dig. § 260.*] 

5. Damages (§ 132*) — Personal Is.tury — Excessive Award. 

An award of ipl-'Î.OOO damages to a svvitclinian, 23 years old, who was 
earning from .$110 to $115 per niouth. for an in jury wbich necessitated 
the amputation of his right arm near the shoulder, heUi not excessive. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 372-385, .396; 
Dec. Dig. § 132.*] 

6. Mastee and Servant (§ 29(i*) — Action for Injury to Servant— Instruc- 

tions — Emi'i.oyeks' Ijadility Act. 

In an actiijn by a switchman against an Interstate railroad company for 
a Personal liijnry, based on Safety Appliance Act March 2. ],'^03, c. 196, 
27 Stat. 531 iW S. Coni]). St. 1901, p. 3174), and Employers' Liability Act 
April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1911, p. 1322), a 
re(iuested insti'uction that, if it was found that plaintiff did a certain 
act, sucli a<:t was the proximate cause of the injury, and he could not 
recover, was proi)erly refused, as contrary to section 3 of tlie latter act, 

|Ed. Note. — For other cases, see Master and Servant, Cent, Dig. §§ 
1180-1194 ; Dec. Dig. § 296.*] 

7. Evidence (§ 514*) — Expert Tkstimony — Subject-Maitee — Automatic 

couplers. 

Automatic car conplers, like other railroad machines and at>pliances, 
are not to be supposed to come so fully within the knowledge of averuge 
jurymen that experts inay not properly be allowed to testify respectiug 
their nature, opération, and normal condition, and it was not error to 
permit a witness, who had worked for se\eral years as a brakenian, to 
testify that such a coupler, when in ordinary repair, could be closed with 
the foot, as well as the hand. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2319-2323; 
Dec. Dig. § 514.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois; George A. Carpenter, 
Judge. 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action at law by George Lindsay agaiiist the Grand Trunk Western 
Railway Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Défendant in error, hereln called plaintiff, was a switeliman on defendant's 
rallroad. On the uight of September 21, 1908, lie was severely injured by 
liaving his hand and arm eauglit and cruslied while trying to loclj tbe coupler 
))etvveen two freiglit cars ; amputation of the arm near the shoulder being 
found necessary. Suit was brought February 11, 11)09, in the state court, and 
removed to the Circuit Court by reason of diverse citizensbip. 

In the déclaration are two couuts, the flrst based upou both the fédéral 
Safety Appliance and Employers' Liability statutes, and the second on the 
Mability Act alone. In both counts it is alleged that tbe railroad and train 
were Interstate, défendant then and there a common carrier in Interstate com- 
rrierce, plaintiff then and there employed in sucli Interstate commerce, and 
that by reason of négligence of défendant, and without négligence on his part, 
plaintiff was Injured. The first connt claims a defecti^-e coupler as an addi- 
tional gronnd of liability, under tbe automatic appliance statute, and allèges 
that by reason of such détective condition plaintiff was obliged to go betweeii 
the cars to adjust the coupler, and while so engaged tbe cars were negligentlj- 
pushed togetlier, resulting in the injury. 

The évidence clearly showed the coupler defective. After repeated trials 
it would not work. It vv'as tried by a luimber of workmen and the chief cai' 
inspecter, and the lock was flnally taken out and anotber put in. The old loek 
was not produced at the trial. 

It was tbe plaintiff's duty to couple the car having tbe defective couiilei' 
to anotber. In order to do this it was necessary for him to go between tbe 
cars. Before going between the cars plaintiff gave the conductor and his 
fellow switchman and the engineer a bard stop and stand signal, which, in 
railroad usage, meant that lie was going between tlie cars, and that they 
should not be moved until he gave anotber signal. Tbis signal was received 
and answered by the conductor and plaintiff's fellow switchman. AVhile 
pliiintiff was between tbe cars and endeavoring to adjust the defective coupler 
so it eould be coupled, the cars were, without notice or warniug to him, sud- 
denly slioved together, and bis right arui was tbereby so crusbed that it be- 
came necessary to aniputate it wlthin three inehes of the shoulder. This 
raovement of the cars, the évidence tends to show, was due to the engineer's 
supposition that a "corne ahead" signal had beeu giveu. 

No "come aliead" signal was given by tbe plaintiff, but the foreman of the 
switchiug crew got such a signal from some one and gave it to the engineer. 
The foreman in the darkness could not tell who gave it, thougb be knew plain- 
tiff was between the cars trying to couple them, and the signal came froni 
that place. There was a car oiler witb a lantern near plaintiff on the same 
slde of the train, who testified that neithor be nor plaintiff gave a "come 
ahead" signal, thougb the oiler says he made movements of bis lantern, while 
at work, vi'liich may bave been niistaken by tbe foreman for a come on signal. 
There is no eontradictory testimonj', except au affida^it as to wbat the testi- 
mony of the engineer would hâve been, if called, used by agreement by reason 
of his absence at the trial. This aflidavit states that ''plaintiff gave a signal 
to Conroy to come ahead, and Conroy repeated it to him as such engineer, 
and in obédience to such signais lie begau sboving said cars together." It is, 
bowever, perfectly évident that in the darkness the engineer could not see 
who gave the signal ; his statement that plaintiff gave it being clearly not 
within his knuwledge or observation. In the nature of tliings be could not 
know. 

The jury found a gênerai verdict for plaintiff, and also answered in tbe 
affirmative the following spécial questions: 

"Do you flnd from tbe évidence tbat the défendant was guilty of a violation 
of the Safety Appliance Act, as cbarged in the flrst count of the déclaration'; 

"If you flnd that the défendant was guilty of a violation of tbe Safety Ap- 
pliance Act, as cbarged. do you flnd from the évidence tbat such violation 
was a proxlmate or concurrent cause of tbe plaintiff's injuryî 
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"Coiisiderins ail the évidence, IncliuUng the plaiutiff's comluct, both in going 
between and while between the cars, do you find tbat lie was in the exercise 
of ordinary care for his own safetyV" 

By the Safety Appliance Act of March 2, ISOrî, 27 Stat. 531 (U. S. Comp. St. 
1001, ]>. .■1174), 6 Fed. Stat. Ann. 752, ameuded tiy Act May 30, 1908, 35 Stat. 
476 (U, S. Couip. St. Supp. 1911. p. 1.326). Fed. Stat. Ann. Supp. 588, and by 
Aet Aprll 14. 1910, 36 Stat. 298 (TI. S. Comp. St. Supp. 1911, p. 1327), it is 
provided that it shall be unlawful for a coramon carrier engaged in Inter- 
state commerce to haul or permit to be hauled on its Une any car used in 
moviiig Interstate trafflc not equlpped with complète couplers coupling auto- 
matically by Impact, and which can be coupled without the necessity of men 
going between the ends of the cars ; also that employés do not as.sume the 
risk of the prohibited use of an.y such car, althoiigh continulng in their em- 
ployment after the unlawful use is brought to their knowledge. 

The followlng provisions of the Itailroad Employers' Llability statute of 
April 22, 1908, are material : 

Section 1 : "Every common carrier by railroad. while engaging in com- 
merce between any of the several states or territories * * ♦ shall be lia- 
ble in damage»s to any person suffering injury while he is employed by such 
carrier in such commerce, * * * for such injury * * « re.sulting 
* • * by reason of any defect or insufBciency, due to its négligence, in its 
cars, engines, appliances * * • or other equipment." 

Section 3 : " * * * The fact that the employé niay hâve been guilty of 
contrlbutory négligence shall not bar a recovery, but the damages shall bo 
diminished by the jury in proportion to the amount of négligence attributable 
to such employé : Provided, that no such employé who may be injured or 
killed shall be held to hâve been guilty of contributory négligence in any case 
where the violation by such common carrier of any statute enacted for the 
safety of employés contributed to the injury or death of such employé." 

Section 4 abollshes assumption of risk in case of the violation of such a 
statute as is mentioned in section 3. Act Aprll 22, 1908, c. 149, 35 Stat. 65 
(U. S. Comp. St. Supp. 1911, p. 1322), Fed. Stat. Ann. Supp. 584, 585. 

Assignments of error: 

"(1) The déclaration does not state a cause of action. 

"(2) The court erred in admitting in évidence the followlng: 'Q. In the 
ordinary working of thèse couplers when they are in ordinary repair, can a 
man shove them in with his heel as well as his hand? A. Yes.' The question 
was dnly objected to, on the ground that the witness was not qualified, and 
as calling for a conclusion. 

"(3) The court erred in not givlng the followlng requested instruction : 'The 
court instructs the jury that if you believe f rom the évidence that the plain- 
tiff gave a "corne ahead" signal to the switchman and engineer, and then 
went between the cars, and in conséquence thereof was injured, then the giv- 
lng of the "corne ahead" signal by the plaintlff waa the proximate cause of 
the injury, the defect in the coupler being a remote cause, then the plaintlff 
is not entitied to recover.' Also in giving in place thereof the followlng: 
'You are further instructed that if you believe from the évidence, by a pré- 
pondérance of the évidence, that the plaintlff gave a "corne ahead" signal 
to the switchman or engineer — one or both — and after that went between the 
cars and was injured, then you bave a right to conslder whether the giving 
of the "corne ahead" signal by the plalntifC was the proximate cause of the 
injury, as distinguished from the condition of the coupler. And if you find 
that, under the circumstances, the "corne ahead" signal was the proximate 
cause for the injury, then your verdict must be for the défendant.' 

"(4). The court erred in refusing the followlng requested instruction: 'The 
jury are instructed that If you believe from the évidence that plaintlff was 
guilty of négligence, which contributed to his injury, then he cannot recover.' 
Also In giving in place thereof the followlng: 'If after he started to go be- 
tween the cars he bas done something which was carelessly done, or which 
you can see from a prépondérance of the évidence contributed proximately to 
the accident, then he cannot recover. If there be contributory négligence at 



84,0 201 FEDERAL KEPORTEB 

ail, it dépends not upon his assnmlng the rlsk nnder the circumstances In 
évidence in this case, but upon the care wltli wliicli he acted while ia tlie 
performance of tlie work whicli he assumed.' 

"(5) Plaintiff was guilty of contributory négligence wliich bars his right to 
a recovery. 

"(6) Ihe court erred in requiring the jury to make the spécial findings 
above stated. 

"(7; The court erred in refusing the followliig instruction: 'The court in- 
structs the jury that the testimony of defendant's car inspector. Hanses, 
rhat he did inspect the car in question and did not diseover any defect in 
the coupler, that his testimony should be glven the sanie considération, otlier 
things being equal between the wltnesses, as positive testimony.' 

"(8) The damages are excessive." 

George W. Kretzinger and L,. L. Smith, both of Chicago, 111., for 
plaintiff in error. 

James C. McShane, of Chicago, 111., for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). [1] 
1. The déclaration is sufficient, if it brings the case within the pro- 
visions of the Safety Appliance and Employers' Liability x\cts above 
stated and otherwise states a cause of action. It pleads, in both 
counts, that défendant was an Interstate carrier, engaged in inter- 
state commerce at the time of the injury, and that plaintiff was em- 
ployed in such commerce. In addition it is stated in the first count 
that the automatic coupler, owing to its improper construction and 
defective and inoperative condition of repair, could not be coupled 
from the side of the car without the necessity of switchmen going 
between the end of the car having such coupler and the car or cars 
to which it was to be coupled. Other allégations are made showing 
how plaintiff was injured by reason of such defects, and that said 
cars were shoved together, without the express allégation that this 
was done by défendant. It is also stated that plaintiff was then and 
there employed by défendant as a switchman to work and switch 
with a certain engine and certain cars, which it was then and there 
operating upon its railroad in its business. This sufficiently shows 
that défendant shoved the cars together, by which the injury occur- 
red. The question was not raised until after verdict, by a motion in 
arrest of judgment. Under such circumstances it may be inferred, 
if necessary, that défendant moved the cars. Sargeant v. Baublis, 
215 m. 430, 74 N. E. 455; American Bridge Co. v. Peden, 129 Fed. 
1004, 64 C. C. A. 581. And the déclaration is in other respects good, 
and brings the case within the statu tes ref erred to. 

2. The question was asked the witness whether a coupler in ordinary 
repair could be closed with the foot as well as the hand. It was 
error to receive the testimony, because calling for a conclusion and 
invading the province of the jury; but in view of the uncontradicted 
testimony as to the condition of the coupler, clearly showing beyond 
any controversy that the coupler was not in a state of ordinary re- 
pair, the error was not prejudicial. 
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3. Défendant asked an instruction, based upon the testimony al- 
ready stated in relation to the "corne ahead" signal, to the effect that 
if it was given by plaintiff he coiild not recover. But it has been 
seen that the évidence shows the plaintiff did nqt give any such sig- 
nal. It was not error, therefore, to refuse the instruction. The in- 
struction actually given left the question to the jury ; but défendant 
was not injured, because the proof shows no such signal by plaintiff. 

[2] 4. Défendant asked an instruction submitting generally the 
question of contributory négligence. This was refused, and the 
jury charged that if plaintiff did something careless after starting to 
go between the cars, which contributed proximately to his injury, he 
could not recover. This was based upon Schlemmer v. Buffalo R. & 
P. R. Co., 205 U. S. 1, 27 Sup. Ct. 407, 51 L. Ed. 681, Id., 220 U. 
S. 590, 31 Sup. Ct. 561, 55 L. Ed. 596, Delk v. St. Louis & S. R. Co., 
220 U. S. 580. 31 Sup. Ct. 617, 55 L. Ed. 590, and Chicaeo, R. I. 
& P. R. Co. V. Brown, 185 Fed. 80, 107 C. C. A. 300, in this court. 
Plaintiff did not assume the risk caused by the defective coupler. 
Merely going between the cars, therefore, was not négligence, if he 
used ordinary care in doing so. If he went in with care, and after 
he got there still continuée! to act with ordinary prudence, the jury 
were authorized to find he was not chargeable with contributory nég- 
ligence, as they did; and their conclusion is fully justified by the rec- 
ord. Indeed, under the Employers' Liability statute, even contribu- 
tory négligence would not defeat recovery, only lessen damages; but 
the jury having found no want of care by plaintiff, and the record 
sustaining their conclusion, this provision of the lialjility statute is 
not involved. 

5. This assignment involves the same question, whether plaintiff 
was négligent. The objection confused assumption of risk and con- 
tributory négligence. Whether plaintiff was négligent was fairjy sub- 
mitted to the jury, and decided for him. He testifies what he did 
after going between the cars, when he was justified in assuming that 
his "hard and fast" signal would be respected by the engineer. He 
gave no other signal, but by mistake the cars were pushed together 
and his arm crushed. It was négligence per se, for défendant to 
use the car having the defective coupler, even though the shoving of 
the cars together was accidentai. St. Louis, I. M. & S. R. Co. v. 
Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061 ; Chicago, 
B. & Q. R. Co. V. United States, 220 U. S. 559, 31 Sup. Ct. 612, 55 
L. Ed. 582. On the other hand, it was not négligent for plaintiff' 
to attempt to use the defective coupler, because the statute expressly 
provides that he should not assume that risk by continuing to work 
after he knew the appliance was defective. The évidence tends to 
show plaintiff 's diligence, not négligence, and the jury hâve decided 
in his favor. 

[3] 6. This objection is that it was error for the court, in addi- 
tion to a gênerai verdict, to interrogate the jury whether défendant 
violated the Safety Appliance Act, whether this was a proximate 
cause of the injury, and whether plaintiff used ordinary care for his 
own safety. Questions almost identical were submitted, by request of 
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the same counsel wlio asked them in this case, in Chicago, R. I. & 
P. R. Co. V. Brown, supra, where this court affirmed the judgment. 
The practice of submitting spécial questions in aid of a gênerai ver- 
dict is an exceedingly convenient one, and is of long standing. In 
Walker v. New Mexico & Southern Pacific Railroad Co., 165 U. S. 
593, at page 597, 17 Sup. Ct. 421, at page 422 (41 L. Ed. 837), Justice 
Brewer said : 

"It was also a coinmou practice, whea no spécial verdict, was tlenianded, 
and when onl.v a mènerai verdict was returned, to iuterrogate tlie .1ur.y upoii 
spécial matters of fact. Whedier or no a jury was compelled to answer sucli 
interrogations, or wiietlier, if it refiised or failed to answer, tJie gênerai 
verdict would stand, or not, may be questioned. Mayor, etc., v. Clark, 3 Ad. 
& Eli. 506. But the riglit to propound sucli interrogatories was undoubted 
and often recognized. Walker v. Bailey, G5 Me. 354; Spurr v. Shelburne, 
131 Mass. 429. In the latter case the court said (page 430); ,'It is within 
the discrétion of the presiding .justice to put inquiries to the jury as to the 
grouuds upon whlch they found their verdict, and the answers of the fore- 
nian, asseuted to by his fellows, may be made a part of the record, and will 
hâve the effect ot siieclal findings of the facts stated by him. And no ex- 
ception lies to the exercise of'this discrétion. Dorr v. Fenno, 12 Pick. 
IMass.] 521; Spoor v. Spooner, 12 Mete. [Mass.] 281; Mair v. Bassett, llî 
Mass. 350; Lawler v. Earle, 5 Allen, 22.' So tliat the putting of spécial in- 
terrogatories to a jury and asking for spécifie responses thereto in addition 
to a gênerai verdict is not a thing unknown to the conniion law, and has been 
recognized indepetidently of any .statute." 

In Rockefeller v. Wedge, 149 Fed. 130, at page 132, 79 C. C. A. 
26, at page 28, the court says: 

"The practice of calllng on jurors to specialize their verdict in the way 
that was doue is furthennore deprecated, and the right of the court to do so 
is clialleiiged. liut the right to interrogate a jury, and to act upon their 
Ihidiug.s, is directlv susUilned in Walker v. Southern Pacilic II. R., 165 X'. 
S. 593, .597, 17 Sup. Ct. 421, 41 U lîd. 837, and City of Elizabeth v. Fitzger- 
ald, 114 Ii>d. 547, 52 C. C. A. 321, and does not need to be vindieated hère. 
And, far from beiug open to the criticism made of it, if it were oftener re- 
.sorted to, it would save not a few niistrials; niany rulings to which objection 
<-ouid otherwise be justly made being eliminated and rendered harmless. 
<!lemeutson on Spécial Veidicts, 05, 286; 4 Mlcli. Law, Rev. 493." 

And in City of Elizabeth v. Fitzgerald, supra, the trial court, upon 
a motion by défendant to direct a verdict, submitted .spécial ques- 
tions to the jury, not covering ail of the issues, and, upon those cjues- 
tioiis being answered, granted the motion to direct. Not only is the 
practice bénéficiai, but it is diflicult to see how it could properly be 
lield erroneous, in any case; défendant sufferiug no injury. The case 
of Daube v. P. & R. Coal Co., 77 Fed. 713, 23 C. C. A. 420, opinion 
by Judge Woods, is not in point, as that was a .spécial verdict, which 
did not eover the whole case, and no gênerai verdict. 

[4] ?.■ This assignment covers a requested instruction as to the 
testimony of the car inspecter, by whom the car in question was in- 
spected, but who had no recollection of the particular car, relying 
wholly on his record book. By the requested instruction his testimony 
was to be given the same considération, other things being equal 
between the witnesses, as positive testimony. While this particular 
instruction was refused, the court gave the ordinary one, substantially 
in this language: The greater weight of évidence does not dépend 
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upon the nuniber of witnesses testifying to the existence of a given 
fact. The jury are the sole judges of credibility, and the weight which 
should be given to their testimony, and might consider their interest, 
relation, demeanor, frankness, or candor (or the contrary), corrobo- 
ration, or the reverse; and, ail things considered, the jury should 
détermine where the greater weight of évidence rests. This instruction 
as given , was particularly applicable to the question of the coupler's 
condition, because so large a number testified to its faulty opération, 
as against the statement of the car inspector, who says he found noth- 
ing wrong with it. Under thèse circumstances, we think the point 
presented by the request was sufficiently covered by the gênerai in- 
struction. 

[5] 8. The last assignment raises the question whether $13,000 
was an excessive recovery for the injury. Plaintiff was 23 years old 
at the time of the accident. As a resuit of his injuries his right 
arm was amputated, leaving less than three inches of a stump at the 
shoulder. As a switchman he earned from $110 to $115 a month. 
It was a year after the accident before he was able to work. His 
first work after the accident was keeping an account of the numbèr 
of boxes turned out in a box factory, at which work he earned $2 
per day. After leaving the box factory he has ever since worked as 
a switch tender, earning $55 a month. If he had not been injured, 
he might hâve worked up in the railroad service. As it is, he is filling 
one of the most ordinary positions in such service, with little or no 
chance of promotion. Under thèse conditions, the verdict should not 
be held excessive. 

The judgment of the Circuit Court is aflîrmed. 

. SEAMAN, Circuit Judge. [6] I concur in the conclusion for af- 
fîrmance and in the several rulings of the opinion, excepting one in 
référence to évidence of a "corne ahead" signal given by the plaintiff 
below. Whatever may be deemed the prépondérance of évidence 
ther^upon, I believe the testimony of two witnesses- — the engineer 
and the foreman of the switching crew — cannot, as matter of law, 
be rejected as testimony tending to prove that the signal was so 
given. ' Nevertheless, I am of opinion that the requested instruction, 
mentioned in the third assignment of error, was rightly denied, as it 
was înçonsistént with the provisions of the act of April 22, 1908. 
referred to in the opinion. If the signal was given by the plaintiff. 
his action wàs négligence, contributing, with the defective coupler, 
in causing the injury; and no instruction of law was authbrized that 
one or.ihe other contributing négligence was â proximate cause. 

On Rehearing. ; . 

Befote BAKER, SEAMAN, and KOHLSAAT, Circuit Judges.. 

: BER CURIAM. In the pétition for rehearing défendant coritends 
that:. three errors were committed in the opiniori heretofore delivered 
by this court through SANBORN, District Judge. 

[7] 1. In holding that, while the trial court erred in permitting wit- 
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ness Miller to testify that an automatic coupler in ordinary repair can 
be closed with the foot as well as the hand, nevertheless the error was 
not prejudicial, because the uncontradicted évidence showed that the 
coupler in question was out of repair. (Paragraph 2 of the opinion.) 

On re-examination we find that the évidence to prove that the cou- 
pler was out of repair was not entirely uncontradicted. So we inquire 
anew whether the testimony was admissible. Objections were that 
the answer gave only an opinion or conclusion, and that the witness 
was not qualified as an expert. Miller had worked for several years 
as a brakeman, and coupling was a large part of his work. We think 
he was sufficiently qualified. He had already testified that he had 
put his "heel against the knuckle trying to push it in, and it would 
not go." His testimony (objected to) that couplers in ordinary re- 
pair can be closed with the foot as well as the hand might be deemed 
a matter of fact learned fro'm observation and expérience; but, if it 
be taken as a matter of opinion, we consider the testimony admis- 
sible. Automatic couplers, like buffers, switches, frogs, cattle guards, 
spark arresters, and other railroad machines and appliances, are not 
to be supposed to come so fully within the knowledge of average jury- 
men that experts may not properly be allowed to testify respecting 
their nature, opération, and normal condition. Gila Valley R. Co. v. 
Lyon, 203 U. S. 465, 27 Sup. Ct. 145, 51 L. Ed. 276; Troxell v. Dela- 
ware, L. & W. R. Co. (C. C.) 180 Fed. 871 ; Baltimore & P. R. Co. v. 
Elliott, 9 App. D. C. 341 ; Schroeder v. Chicago & N. W. R. Co., 128 
lowa, 365, 103 N. W. 985; Johnson v. Détroit & M. R. Co., 135 
Mich. 353, 97 N. W. 760; Buckalew v. Quincy, O. & K. R. Co., 107 
Mo. App. 575, 81 S. W. 1176; Jones v. Shaw, 16 Tex. Civ. App. 
290, 41 S. W. 690; San Antonio & A. P. R. Co. v. Waller, 27 Tex. 
Civ. App. 44, 65 S. W. 210. 

2. In holding that there was no évidence on which to base de- 
fendant's requested instruction that if plaintiff gave a "come ahead" 
signal to the engineer, and then went between the cars and in con- 
séquence thereof was injured, then the giving of the "come ahead" 
signal was the proximate cause and plaintiff could not recover. (Par- 
agraph 3 of the opinion.) 

On re-examination we agrée with the view expressed by Judge 
SEAMAN in his concurring opinion that there was conflicting évi- 
dence respecting the giving of the "come ahead" signal, but that, even 
so, the requested instruction was properly refused. If, under the Em- 
ployers' Liability Act, plaintifï's négligence, contributing with defend- 
ant's négligence to the production of the in jury, does not defeat the 
cause of action, but only lessens the damages, and if the cause of ac- 
tion is established by showing that the injury resulted "in whole or 
in part" from defendant's négligence, the statute would be nuUified 
by calling plaintiff's act the proximate cause, and then defeating him, 
when he could not be defeated by calling his act contributory nég- 
ligence. For his act was the same act, by whatever name it be called. 
It is only when plaintifï's aCt is the sole cause — when defendant's act 
is no part of the causation — that défendant is free from liability under; 
the act. 
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3. In overruling the fourth assignment of error. (Paragraph 4 of 

the opinion.) 

For the reasons given in the opinion, we beheve that the trial court 
committed no error against défendant in giving the challenged in- 
struction. 

The judgment is reaffirmed. 



WINTERS V. UNITED STATES, t 
(Circuit Court of Appeals, Eighth Circuit. November 6, 1012.) 

No. 3J23. 

1. PosT Office (| 4&*) — Misuse of Mails — Obscène Letter — Ixdictment. 

Where an indlctment for sendiu,? au obscène letter throush tlie mail 
charged that défendant deposlted in the laiited States post office for 
malllnK and delivery a certain obscène, lewd, and lascivious letter, he, 
the said défendant, kncwins; the contents of the letter and intending 
that It be transmitted and delivered by the post office establishment of 
the United States to the addressee, and descril>ed it by givinj? the com- 
niencing and closing sentences tliereof, it was sufticlently certain to witii- 
staiid a deniurrer and sustain a conviction. 

[Ed. Note.— For other cases, see Post Ofïlce. Cent. Dig. §S 67-80; De 
Dig. § 48.* 

Nomuailable matter, see notes to Tinimons v. United States, ?>0 C. «J. 
A. 79 ; McCarthy v. United States, 110 C. C. A. 548.1 

2. Posï Office (§ 48*) — Misuse of Mails — Noxmailable Leiïek — Ikdict- 

MENT. 

Where an indictment for sending an improper letter through the mai' 
dld net identify or describe the letter, except by alleging that it was of 
a certain fllthy and indécent character, and that it contained an article 
Intended to be used to prevent conception, without alleging wbat sucli 
article was, it was fatally détective for want of certaiuty. 

[Ed. Note, — For other cases, see Post Office, Cent, Dig. §§ 67-80; Dec. 
Dig. § 48,*] 

S. Cbimin.'v^i, IjAW (§ 10.38*) — Insteuctions — Scope, 

Défendant was not entitled to urge on appeal objections to instructions 
not brought to the attention of the trial court. 

[Ed. Note. — For other cases, see CMmlnal Law, Cent. Dig. § 2G4C; 
Dec. Dig. § 1038.*] 

4. Cbiminal Law (§ 1172*) — Rbview — Instructions — Préjudice. 

Where an indictment charged défendant only with the mailing of cer- 
tain nonmailable letters, he was not prejudiced by instructions authoriz- 
ing a conviction if the jury found that he malled the letters or "caused 
them to be malled." 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 312>', 
3154-3157, 3159-3163, 3169; Dec. Dig. § 1172.*] 

5. Ckiminal Law (|§ 663, 858*) — ^Trial — Evidence — Submitiing Documents 

TO Jury— Carrying to Jubt Room. 

Where, in a prosecution for misuse of the mails in depositing thereir 
certain nonmailable letters, the letters were introduced In évidence, it 
was not error for the court to omit the reading of the letters to the jury 
in the courtroom, and to permit the jury to take the letters with them 
on retirenient, though the better practice would hâve been to hâve either 

•For other cases see same topic & i numbee in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
t Rehearlng detiied February 17, 1913 
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read the letters to the jury or given them to the jurors In tum to be 
read to themselyes In open court. 

[Ed. Note.— For other cases, see Crlminal Law, Cent Dig. §§ 1602, 
2056-2059, 2062; Dec. Dig. §§ 663, 858.*] 

In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

A. M. Winters was convicted of sending illégal matter through the 
mails, and he brings error. Reversed in part, and affirmed in part. 

Lee Monroe, of Topeka, Kan. (Phillip C. Wilson, W. S. Roark, 
and Carr W. Taylor, ail of Topeka, Kan., on the brief), for plaintiff 
in error. 

McCabe Moore, Asst. U. S. Atty., of Kansas City, Kan. (H. J. Bone, 
U. S. Atty., of Topeka, Kan., on the brief), for the United States. 

Before SANBORN and CARUAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. The plaintiff in error, A. M. 
Winters, was indicted by the grand jury for a violation of section 211 
of the Griminal Code of the United States (Act March 4, 1909, c. 321, 
35 Stat. 1129 [U. S. Comp. St. Supp. 1911, p. 1651]). The indict- 
ment contained eight counts. The first count charged in substance 
that A. M. Winters, on or about the 30th day of July, in the year 1910, 
within the jurisdiction of the court, did then and there willfuUy, un- 
lawfully, knowingly, and f eloniously deposit for mailing and delivery in 
the post office of the United States, at Topeka, Kan., a certain obscène, 
lewd, and lascivious letter, the same being in typewriting and beginning 

as follows: 

"Topeka, Kansas, July 29th, 1910. 
"Mr. [name will be omitted], 1022 Taylor Street, City— Dear Sir: Wé wisli 
to inform you, and hâve you flnd out for yourself and for our benefit, an-d 
for the beneflt of yourself and your daughter, if wtiat Dr. Winters is telling, 
* * *" and endlng as follows: "Hoping that you will find out the truth 
of this case, and kindly inform us, we beg to remain, 

"Fraternally yours, K. C. Club House, Président City." 

The indittmént charged that the said letter was then and there in- 
closed in an envelope, sealed up, and stamped with a two cent Ijniteo 
States postage stamp and addressed "Mr. [name will be omitted], 1022 
Taylor Street, Topeka, Kansas," and said A. M. Winters then and 
there knowing said letter to be of the character above set forthj and 
then and there intending the same to be transmitted and delivered 
by the post office establishment of the United States to said add.ressee, 
said letter being too obscène, lewd, and lascivious to be set forth in 
full hetein or spread upoh the records of the court, contrary tO: the 
form of the statute made and provided, and against the peace and dig- 
nity of the United States. The remaining eight counts, with the ex- 
ception of the seventh, which will be hereafter discussed, charge said 
A. M. Winters, in the same formai manner, with depositing certain 
obscène, lewd, and lascivious letters in the United States post office 
at Topeka, Kan., for mailing and delivery in the post office of the 

*For other. cases see same topic & § numesb in Çëc. & Am. Digs, 1907 to date, & Rep'r Indexes 
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United States to the addressee, he, the défendant, Winters, then and 
there knowing the contents of said letters ; each count containing the 
beginning and closing sentence of a letter, and in most instances the 
date of such letter. The seventh count was as follows: 

"And the grand jurors aforesaid, on thelr oatli aforesaid, do further flnd 
and présent that the said A. M. Winters, on or about the 2Tth day of July, 
in the year 1910, in the said division of said district, and within the juris- 
dictio» of said court, then and there being, did then and there willfully, 
Icnowingly, unlawfully, and feloniously deposit for mailing and delivery in 
the post office of the United States at Topeka, Kan., in said division and 
district, a certain fllthy letter of an indécent character, and then and there 
containing and inclosed in said envelope a certain article designed, adapted, 
and intended for preventing conception, and calculated to be used or applied 
for an indécent and immoral purpose, said article designed and intended as 
above set forth then and there being inclosed in an envelope and stamped 
with a two cent United States postage stamp and a spécial delivery stamp, 
and addressed: '[The name will be omltted], the Continental Creamery C!o., 
Topeka, Kansas. Personal' " 

— and said A. M. Winters then and there knowing said envelope and 
said inclosure therewith to be of the character above set forth, and then 
and there intending the same to be transmitted and delivered by the 
post office establishment of the United States to said addressee, said 
envelope and its inclosure then and there being too filthy and indécent 
to be set forth or more fully described herein, or spread upon the rec- 
ords of the court, contrary to the form of the statute made and pro- 
vided and against the peace and dignity of the United States. To 
each of the eight counts défendant filed a demurrer, which was over- 
ruled, and an exception taken. 

[1] Thèse counts, with the exception of the seventh, it will be ob- 
served, charge every élément of the offense, to wit, that the défend- 
ant deposited in the United States post office for mailing and delivery, 
a certain obscène, lewd, and lascivious letter, he, Winters, knowing 
the contents of the letter, and that the same was intended to be trans- 
mitted and delivered by the post office estabhshment of the United 
States to the addressee. It informed the défendant of the identity of 
the letter by giving the commencing and closing sentence thereof . We 
think the respective counts of the indictment, except the seventh, were 
sufficient in this respect, and that they each charge a violation of the 
statute, and with sufficient particularity to inform the défendant of 
the particular offense with which he was charged, and that the demur- 
rer as to thèse counts was properly overruled. 

[2] The seventh count failed in every respect to identify the letter 
said to hâve been mailed, excepting that it was described as of a cer- 
tain filthy and indécent character, that it contained a certain article 
designed, adapted, and intended for preventing conception, and calcu- 
lated to be used or applied for an indécent and immoral purpose. 
What the character of the article was was not indicated. It may hâve 
been a drug, or it may hâve been some mechanical device. It did not 
even give the date of the letter. This count clearly failed to disclose 
to the défendant the nature of the offense with sufficient definiteness 
to advise him of what he was charged, or to avail himself of his con- 
viction or acquittai as a protection against f urther prosecution for the 
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same offense. The décision in United States v. Pupke (D. C.) 133 
Fed. 243, is directly applicable to this count of the indictment. In that 
case the charge in the indictment was that the défendant : 

"Dld then aud there uiilawfull.y and feloniously deposit and cause to lie 
deposited [in the St. Louis post ottice for mailing and dellvery] a certain let- 
ter and writlng ffivins iuforuiiition to one Miss Effle Williams where, liow, 
and of wliom, and by what means, an article or thing designed and inteudod 
for the prévention of conception uiight be obtained." 

The court said: 

"The letter is then set ont, with apjiroprinte avernients as to the time of 
its mailing and its destination ; but the letter in no wise states what the 
particular article or thing consisted of. It refers to the fact that the ac- 
cused bas inclosed to the addressee a copy of [our Ilydro System]. The suf- 
ficiency of this indictment is challenged by dennu-rer, and the point made 
against it is that the pleader does not diselo.se whiit tbe particular -article 
or thing' is about whicli the défendant gave information to the addressee. 

"Tbe langiiage of the section in tiuestion, already set ont, makes any arti- 
cle or thing designed or iuteuded for tlie prévention of conception nonninil- 
abîe, and it is first made an oitense against the United States to mail any 
'sueh article or thing.' Suppose the indictment had eharged the défendant 
with having mailed 'an article or thing designed or intended for the pi'even- 
tion of conception,' without any spécification as to what that article or thing 
was ; could It be contended for a moment that the défendant was thereby 
duly informed of the nature and cause of the accusation against him. within 
the meaning of the constitutioual gnaranty to that effect? Could it be sue- 
cessfully contended that he was thereby so furnished with such a description 
of the charge against him as wonld enable him to niake bis défense, or avail 
hlmself of his conviction or acquittai as a protection against t'urther prosecu- 
tiou for the same cause, within the meaning of tlie leading case (m that sub- 
:iect of United States v. Cruikshank, 9:i U. S. 542, 2.'! U. m. .588? 

"ïbese questions seem to answcr themselves. The statntes of the states 
of the Union niake the larceny of Personal property an offense. Surely it 
wonld not be sullieient to charge a défendant in an indictment with 'stealing 
Personal property,' without specifyiiig what the property was. Now, if it is 
not sutïicient pleading to aver that a défendant 'mailed an article or tbing 
designed or intended to preveut conception,' witliont speciflcatiou as to what 
that article or thing was, the .same reasoning would. in iiiy opinion, condnce 
to the conclusion that it would not be suïUcient to allège that the défendant 
mailed a letter informing the addressee where, how, and of whom she might 
ohtain such an article or thing, without specifying what the article or thing 
was." 

We think the foregoing excerpts from the opinion in the above-cited 
case is not only a correct announcement of the law (Floren v. U. S., 
186 Fed. 961, 108 C. C. A. 577; U. S. v. Tubbs [D. C] 94 Fed. 356- 
360; U. S. V. Hess, 124 U. S. 483, 486, 487, 8 Sup. Ct. 571, 31 L. Ed. 
516; Evans v.U. S., 153 U. S. 584, 587, 14 Sup. Ct. 934, 38 h. Ed. 
830; Brown V. U. S., 143 Fed. 60, 62, 74 C. C. A. 214), but par- 
ticuiarly applicable in this case to the count under considération. As 
stated, this count in no respect attempts to identify the letter alleged 
to hâve been mailed, excepting that it was of a filthy and indécent 
character. It did not in any manner indicate the nature or kind of 
article inclosed, except that it v^'as an article to prevent conception and 
calculated to be used or applied for an indécent or immoral purpose. 
This was clearly insufficient, and the demurrer to the seventh count 
of the indictment should hâve been sustained. 
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The défendant was found guilty, and sentenced by the court on 
each count to pay a fine of $100 and be imprisoned for a term of 2^4 
years, the respective sentences of imprisonment to run concurrently. 
Défendant brings the case hère for review. 

The court, in its charge to the jury, speaking with référence to the 
first count, said : 

"If you lielieve froin the évidence in tliis case beyoïid a reasoiisible doubt 
tbat the defeiidiint did either mail or cause tins letter to be mailed to the 
father of this girl, you will return against hlni a verdict of guilty." 

Later on the court said: 

"The thiug you wlll tleterminc ail aloug Is whether the défendant mailed 
or caused theni to be mailed to this witness Fthe uame will be omitted]. If 
so, return your verdict against the défendant." 

Later in the charge the court said: 

"Cousider ail the facts and circumstances in this case having any concern 
whatever as to in any manner violating the law, only ascertainlng beyond a 
rea?onable doubt that the défendant did mail thèse différent letters. In eaeh 
case that you find that he did. return yoiu- verdict against the défendant. In 
case you fail to so find, retum a verdict in his favor of not guilty." 

The défendant excepted to the above portion of the charge of the 
court as f ollows : 

"ïlie défendant furtlier specially excepts to the portion of the charge 
which instructs the jury that they find the défendant guilty in case he 
mailed or caused to be mailed through the mails, because the indictment does 
not charge him with causing them to be mailed." 

[3, 4] The foregoing portions of the charge should doubtless hâve 
included a statement of knowledge by défendant of the contents of 
the letters, but no objection was made to the charge in that respect; 
the objection being confined to the statement that if the jury found 
that défendant mailed or caused the letters to be mailed, and for the 
reason that the indictment charged the mailing only ; that it did not 
charge défendant with having caused them to be mailed. While the 
objection is technically correct, we do not think it of such a prejudi- 
cial character as to justify a reversai. 

Certain requests to charge were made, but we think they were suffi- 
ciently covered in the main charge. 

Objections were made to the admission and exclusion of certain 
évidence during the trial. Thèse objections, however, are without 
merit. Objection was made to certain statements by government's 
counsel in his argument to the jury. He was, however, promptly, on 
objection, admonished by the court to refrain from such statements. 
We do not think, under the circumstances, the statements were of 
such a prejudicial character as to warrant a reversai of the case. 

[5] It is further insisted that the court erred in permitting the 
letters alleged in the respective counts of the indictment to be taken by 
the jury to their room without their having been read to the jury or 
by the jury upon the trial. The court said that he thought, in the 
interest of justice and decency, in view of the crowded courtroom, 
that the letters better not be read then to the jury ; but he would 
permit them to be taken by the jury to their room when they retired, 
201 F.— 54 
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to be read by them. To this procédure défendant made no objection. 
The letters were introdiiced in évidence on the trial, seen and inspected 
by the défendant, and we think the mère matter of the letters being 
taken by the jury to be read in their room while deliberating upon 
the case, rather than being read to the jury or by the jury on the trial 
of the case, was a matter which the défendant could waive. It would 
be better practice, however, to hâve the letters either read to the jury, 
or given to the jury and each one of tJie jurors required to read 
them, while the case was on trial, rather than to bave them take them 
to the jury room, to be there fîrst read. 

For reasons already given, the judgment based upon count 7 is re- 
versed, and the cause remanded, with directions to sustain the demur- 
rer to the seventh count. In ail other respects the judgment is af- 
firmed. 



WEBB et al. V. STONE et al. 
(Circuit Court of Appeals, Elglitli Circuit. November 6, 1912.) 

No. 3,7T1. 

1. MoBTOAGES (§ .319*)— Paymekt— Evidence. 

Complaiiiant company. Iiaviiig advanced défendant S. $28,813.50 to pur- 
cliase 788 head of cattle, agreed to advanee liim SIO.OOO more to feed 
tlie cattle, on condition that complainant W. would suarantee tlie Com- 
pany to that extent. To obtain sucli guaranty, défendants executed a 
mortgage on certain l'eal property, pursuant to a eontract that, on pay- 
ment of $26,000, he would cause the mortgage to be released. The cattle 
were thereaftei- sold for $.38,650.22, but prior thereto complainant Com- 
pany sold 299 head of other cattle to S., for which he gave hls note for 
$10,500 : the wife of S., to whom the moi'tgaged property belonged, being 
in no manner connected with that transaction. Beld, that complainant 
W. had no right to apply the proceeds of the cattle sold to the payment 
of the purchase priée of both bunches of cattle before applying the same 
to the $10,000 advaneement for feed, and that the note and mortgage 
were therefore paid and satisfied. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 855-863, 875, 
913, 1356, 1366; Dec. Dig. § 319.*] 

2. Subrogation (§ 7*) — Security to Guaeantob — Enfoecement. 

Wliere défendants executed a mortgage on real property to W. to in- 
duce himi to guarantee défendants' indebtedness to a commission corn- 
pany for advances, W. was not entltled to foreclose the mortgage prior 
to his having paid anything to the creditor on the guaranty. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. §§ 17, 18, 21-29, 
38, 77, 83, 92; Dec. Dig. § 7.*] 

3. JBUSTS (§ 210*) — OoNiKACi OF Tbusteb; — CoNCLusiVENESs Against Bene- 

PICIAKY. 

Where défendants executed a mortgage to W. to induce him to guar- 
antee défendants' indebtedness to a commission company, the latter was 
bound by W.'s eontract with détendants with référence to the payment 
of the debt in case W. were regarded as a trustée of the security for 
the commission company. 

[Ed. Note. — For other cases, see , Trusts, Cent. Dig. §§ 297, 299, 300; 
Dec. Dig. § 210.*] 

'Por other cases see same topic & § numbbr in Dec. & Am. Digg. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by Percy M. Webb and the French-Webb Live Stock Commis- 
sion Company against René E. Stone and another to foreclose a mort- 
gage on certain real estate owned by défendant Grâce E. Stone, with 
cross-action by défendants Stone to hâve the mortgage canceled and 
their title quieted as against such mortgage. From a decree in favor 
of défendants in the original action and for complainants in the cross- 
action, Percy M. Webb and the French-Webb Live Stock Commission 
Company appeal. Affirmed. 

I. W. Stephens, of Et. Worth, Tex. (Stephens & Miller, of Ft. 
Worth, Tex., on the brief), for appellants. 

W. I. Gilbert, of Oklahoma City, Okl. (E. H. Bond, of Oklahoma 
City, Okl., on the brief), for appellees. 

Before SANBORN and CAREAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. It appears from the facts in 
this case that in November, 1909, the French-Webb Live Stock Com- 
mission Company advanced to René E. Stone the sum of $28,813.50, 
with which to purchase 788 head of cattle. The cattle were purchased 
by René E. Stone, and a mortgage given upon them to the French- 
Webb Live Stock Commission Company to secure the money thus ad- 
vanced. Stone expected to obtain money from a local bank with 
which to procure feed for said cattle. After getting the cattle to his 
place, the bank failed to furnish him the money with which to pro- 
cure feed for the cattle, and he then applied to the French-Webb Com- 
pany, of which Percy M. Webb was at that time vice président, and, 
during thefollowing year, président, stating the condition, and saying 
in efïect that he saw no way out but for them to take the cattle back. 
Negotiations were had whereby the French-Webb Commission Com- 
pany agreéd to advance Stone money with which to buy feed for 
the stock, if Percy M. Webb would guarantee the payment of the 
same. Percy M. Webb guaranteed the Commission Company to the 
extent' of - $10,000, and to secure Webb from loss by reason of such 
guaranty.Rène E. Stone and Grâce E. Stone gave to Webb a mort- 
gage upon certain real estate owned by Grâce E. Stone, in the sum 
of $10,000. At the same time of the giving of the mortgage, a con- 
tract was^entered into between Percy M. Webb and René E. Stone, 
as follows: 

"Kriow air tnen by thèse présents, that, whereas, R. E. Stone, of Purcell, 
Okla., isiDflebted to the French- Webb Live Stock Coin. Co. of Ft. Worth, Tex- 
as, , In the sum of tweiity-eîght thousand eight hundred thirteen and 50/100 
($28,813.50) dollars, for which the said René E. Stone has given his certain 
promissoi^^. notés ; and, whereas, the said R: E. Stone, joined by his wife.. 
Gra'cè' K.' Stohë, hafe this day executed to Percy M. Webb their joint promls- 
sbry note in jthe §uin of ten thousand ($10,000.00) dollars, due and payable 
July 1, iaiO; : , :, 

"Now.Vin considération of thè mutual undertakiugs of the parties hereto, 
it is àgriéed that lipon the payment of said $10,000.00 to the said Percy M. 
Webb, atid.sixteen thousand ($16,000.00) dollars additional, the same consti- 
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tuting a portion of tlie $28,813.50, tlie said Percy JNI. Webb sliall cause to be 
executed and dellvered to the said R. E. Stone a release to the niortgage tlils 
day execnted by the said R. E. Stone and Grâce E. Stone, hls wife, said re- 
lease to be in statutory forni, to be i>ro])erly execnted and aelinowledged, and 
that upon the payment of said sunis, neithor the said l'erey M. Wel)b, nor 
the said French-'Webb Live Stocli Coni. (,'o. shall bave or claim any further 
lien or interest whatsocver in and to tlie lands descrlbed in the niortgage of 
even date herewith. 

"Wituess OUÏ hands ut Purcell, Oklahonia, this 27th day of Noveniber, 

1909. René E. Stone. 

"l'ercy M. Webb." 

It was also ar^reed between Webb and Stone that Stone should put 
400 head of the cattle upon full feed, the remaining 388 head to be 
run in the stock fields upon rough feed. Subsequently Stone sold 425 
head of the cattle for $19,801, and remitted a check for the same 
either to Percy M. Webb or to the French-Webb Live Stock Commis- 
sion Company. They deducted therefrom, as expansés, commissions 
upon the sale of the cattle, discount on the check, retained out of the 
amount in round numbers $2,000 to cover advances, and credited René 
E. Stone upon his note for $28,813.50, with $17,000. The remaining 
cattle were subsequently sold for Stone by the French-Webb Live 
Stock Commission Company, and he was credited with the net pro- 
ceeds. The total amount for which the 788 head of cattle sold was 
$38,650.22 ; the last of the cattle being sold in June, 1910. In April, 

1910, the French-Webb Live Stock Commission Company sold another 
bunch of cattle, consisting of 299 head, to René E. Stone, for which 
he gave his note in the sum of $10,500. Grâce E. Stone was in no 
manner connected with the latter purchase. Li December, 1910, Percy 
M. Webb brought an action to foreclose the real estate mortgage given 
by René E. Stone and Grâce E. Stone upon her land. They answered, 
alleging payment, and also instituted their action against Webb and 
the French-Webb Live Stock Commission Company, to hâve said 
mortgage canceled and their title quieted as against said mortgage. 
The two actions were subsequently consolidated and heard together. 
The trial court found that the mortgage was paid, entered a decree 
dismissing the foreclosure bill fîled by Percy M. Webb, and in favor 
of René E. Stone and Grâce E. Stone, canceling and discharging the 
mortgage, from which Percy M. Webb and the French-Webb Live 
Stock Commission Company prosecute this appeal. 

[ 1 ] The real question in the case is this : Was the mortgage paid 
and satisfied upon the net payment of $26,000 by Stone out of the 
proceeds of the sale of the 788 head of cattle. We think it was. 
This mortgage was given to secure Webb from loss upon his guar- 
anty to the French-Webb Live Stock Commission Company for ad- 
vancements which the French-Webb Live Stock Commission Company 
should make to Stone to feed the 788 head of cattle, to the amount of 
$10,000; and the contract between Webb and Stone was that, upon 
payment of the $10,000, which should be so advanced, and of $16,000 
additional, upon the $28,813.50 mortgage given for the purchase price 
of the cattle, that the real estate mortgage should be discharged. 
More than this was paid from the proceeds of those cattle ; but the 
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French-Webb Live Stock Commission Company and Percy M. Webb 
insist that they hâve a right to apply the proceeds of the cattle in full 
payment of the $28,813.50 mortgage, and the indebtedness resulting 
from the purchase and sale of the subséquent lot of cattle bought by 
Stone, before applying anything upon the $10,000 note secured by the 
real estate mortgage. 

In executing the $10,000 note and securing the same by mortgage 
upon real estate owned by Grâce E. Stone, Grâce E. Stone was, as 
between her and her husband, René E. Stone, a surety merely, and 
such fact was known to Percy M. Webb. The written contract above 
mentioned, between René E. Stone and Percy M. Webb, was executed, 
as stated, at the same time of giving the $10,000 note and real estate 
mortgage. It was a part and parcel of the same transaction, and they 
should be construed together. The note and mortgage were made 
with référence to advancements which should be made by the French- 
Webb Live Stock Commission Company, to procure feed for the 788 
head of cattle only, and when there was paid, from the proceeds of 
those cattle or otherwise, the amount advanced for such feed (not 
exceeding $10,000), and $16,000 upon the note of $28,813.50, the note 
for $10,000, for which Grâce E. Stone mortgaged her real estate as 
surety, was fully discharged. The account of the Commission Com- 
pany with René E. Stone was kept as a running account, covering ad- 
vancements made relative to the two purchases of cattle, and after 
crediting ail Stone's payments to the Commission Company upon both 
transactions there was a balance of $8,385 due from Stone, and as this 
was $1,615 less than $10,000 they credited $1,615 upon the note se- 
cured by the real estate mortgage. 

[2, 3] In the first place, Percy M. Webb could not maintain the ac- 
tion of foreclosure, as he had not paid the Commission Company any- 
thing upon his guaranty of $10,000, and hence there was nothing due 
him from the Stones. If it be said that he took the mortgage in efïect 
to himself as trustée for the French-Webb Live Stock Commission 
Company, they are bound by his contract with Stone. Se, in either 
event, whether the contract referred to between Stone and Webb was 
made by Webb in his individual capacity, and in considération of his 
guaranty of advances of money to feed the 788 head of cattle to the 
extent of $10,000, or whether it was made with him as trustée for the 
French-Webb Live Stock Commission Company, is immaterial. In 
either view of the case, the contract was performed, which entitled 
the Stones to a release of that mortgage. 

For thèse reasons, the decree is affirmed. 
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RAPHAËL T. WASATCH & J. V. B. CO. et al. 

(Circuit Court of Appeals, EIghth Circuit. November 6, 1912.) 

No. 3,712. 

1. Jtjdgment (§ 588*) — Res Judicata. 

Complalnant's father, since deceased, owned certain railroad bonds se- 
cured by a deed of trust whieh was subject to two other mortgages of 
underlylng companies. Thèse liaving been foreclosed under the power of 
sale conitained thereln, complalnant's father sued to set aslde sueh sales 
for fraud and was defeated; the court renderiiig judgmeut sustaining 
the sales. Held, that such .iudgment was res judlcata against the rlght 
of complainant to foreclose the junior deed of trust securlng bonds which 
he recelved from hls father's estate. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1062, 1090; 
Dec. Dig. § .'588.*] 

2. Judgment (§ 677*) — Res Judicata— Parties. 

Where the trustée in a junior deed of trust securlug railroad bonds, 
which was subject to mortgages on the property of uuderlying companies, 
was a party to a suit to set aslde a foreclosure of such mortgages,. a 
.judgment sustalnlng the foreclosure was concluslve on the bondholders 
represented by such trustée. 

[Ed. Note.— For other cases, see .Judgment, Cent. Dig. §§ 1062, 1193; 
Dec. Dig. § 677.*] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of, Utah; John A. Marshall, Judge. 

Suit by Russell Sage Raphaël against the Wasatch & Jordan Valley 
Railroad Company and others. Judgment for défendants, and plain- 
tiff appeals. Affirmed. 

Thomas Braçken, of New York City, and Hiram E. Booth, of Sait 
Lake City, Utah (Delos McCurdy, of New York City, on the brief),: 
for appellant. ■ 

Henry MçAllister, Jr., of Denver, Colo. (Joël F. Vaile, of Denver, 
Colo., and Wâldemar Van Cott, E. M. Allison, Jr., and William D. 
Riter, ail of:Salt Ivake City, Utah, on the brief), for appellees. 

Before. SANBORN and CARLAND, Circuit Judges, and WM. H: 
MUNGER, District Judge. 

WM; H. MUNGER, District Judge. This action was brought in 
the Circuit Court of the United States for the District of Utah, to 
foreclose 'à ihortgage executed by the Wasatch & Jordan Valley Rail- 
road Company, May 1, 1879, to the Union Trust Company of New 
York, as trustée, to secure the payment of 1,200 bonds of $1,000 each ; 
plaintiiï alleging that he is the owner and holder of 585 of the bonds 
covered by said mortgage. To this action the défendants pleaded a 
former adjudication, to wit, an action brought by Nathaniel W. 
Raphaël, then owner and holder of 579 of the 585 bonds held by this 
complainant. The usual replication was filed to said plea of former 
adjudication, upon trial said plea was sustained, and plaintiff's bill 
dismissed, from which judgment of the court complainant prosecutes 
this appeal. 

♦For other cases see same topic & § number In Dec. & Am. Digs. 1307 to date, & Eep'r Indexes 
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[1] From the évidence it appears that, on the 7th day of January, 
1902, Nathaniel W. Raphaël, on his own behalf and on behalf of 
ail other bondholders similarly situated, who might choose to join as 
complainants and bear a pro rata portion of the expense of the suit, 
filed his bill in the Circuit Court of the United States for the Dis- 
trict of Utah, against the Wasatch & Jordan Valley Railroad Com- 
pany, the Rio Grande Western Railway Company, the Union Trust 
Company of New York, as trustée, and others, as défendants, in which 
bill he alleged the exécution of the mortgage from the Wasatch & 
Jordan Valley Railroad Company, of date May 1, 1879, to the Union 
Trust Company of New York, as trustée, to secure the issue of 1,200 
bonds of the dénomination of $1,000 each ; that 884 were issued. He 
alleged his ownership of 579 of the bonds, with interest coupons 
thereto attached, for the interest which fell due November 1, 1899, 
and subsequently, that the interest had not been paid, that he had made 
written demand upon the défendant, the Union Trust Company of 
New York, to déclare the principal of said bonds due and payable, 
and to institute a suit to foreclose said trust deed, and alleged that said 
Trust Company declined to bring' suit for foreclosure of said trust 
deed, and alleged that, because of the refusai of said trustée to act 
as aforesaid, and because the défendant the said Wasatch & Jordan 
Valley Railroad Company f ailed to pay the said interest coupons, and 
more than six inonths had elapsed since demand of payment was 
made, that he, as owner of said 579 bonds, elected to déclare, and did 
déclare, the principal of said bonds due and payable. He further 
alleged that the Wasatch & Jordan Valley Railroad Company was 
organized in April, 1879, under and pursuant to the laws of the ter- 
ritory of Utah, by the consolidation of a railroad organized under 
the laws of said territory, called the Bingham Canon & Camp Floyd 
Railroad Company, and a certain other railroad corporation, organized 
under the laws of said territory, called the Wasatch & Jordan Valley 
Railroad Company. The bill further showed that, at the time of 
said consolidation, there was outstanding a trust deed covering that 
part of the railroad owned by the said oTd Wasatch & Jordan Valley 
Railroad Company, dated April 10, 1873, to secure payment of 710 
bonds of the old Wasatch & Jordan Valley Railroad Company, of the 
dénomination of $500 each; that at the time of said consolidation 
there was also outstanding a trust deed executed by the Bingham 
Canon & Camp Floyd Railroad Company, dated June 3, 1874, securing 
the payment of 300 bonds of said Bingham Canon & Camp Floyd 
Railroad Company, of the dénomination of $1,000 each; that each of 
said trust deeds issued by said underlying companies contained a 
power of sale, authorizing the trustées therein named to sell the mort- 
gaged premises, in default of payment of the interest or principal of 
the bonds, and that the trustées purported to sell, under the powers 
of sale expressed in said trust deeds, to the Denver & Rio Grande 
Western Railroad Company,- a railroad corporation organized and 
existing under the laws of the territory of Utah, on the 29th day of 
December, 1881, the railroad and equipment described in said trust 
deeds; that the trustées executed to said company a deed of con- 
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veyance thereof, covering the properties therein described, which was, 
by tlie bill shown to be the same ])roperties covered by the trust deed 
of May 1, 1879. Complainant alleged the invahdity of said foreclo- 
sure sales, charging fratid and varions irregularities, and prayed in 
his bill as follovvs : 

'"Wherefore, complainant prays tbat it be deeret'il: 

"1. That said toreclosure sales, iiiider said uiideiiyiug mortgaîçes by said 
George M. Youiig, by said Charles W. S(folield and George ï. M. Davis, as 
trustées, be declared illégal and be set aside, and complainant be allowed to 
redeeni on his own behalf and on behalf ot tlie other bondholders stK'ured by 
the said trust deed of Jlay 1. 1879, the railroad projierties so sold np<ju pay- 
ing the aniount found to be due upou an aecounting being lirst had. 

"2. That an aecounting be had by the défendant rhe I!io Grande Western 
Raihvay Company of the use and oecupancy of the said mortgaged promises 
and of the said 11% miles of extensions, not only while In its own posses- 
sion, but while in the possession of the Denver & Itio Grande Western Itail- 
way Company, and that the said défendant the Uio Grande Western liail- 
way Company be decreed to pay the amount such aecounting shall sliow to 
be due for the use and occupation of said property. 

"3. That an account be taken of the amount due of principal and iuterest 
on the said bonds outstanding secured by said trust deed of May 1, 1879. and 
the said premises be decreed to be sold according to law and the rules and 
jjraetice of this court, should the said défendant the Wasatch & .lordîiu Val- 
ley Kailroad Company fait to pay, upon a day to be named by this court, the 
amount found to be due upon said aecounting being had. 

"4. That the défendant the Wasatch & Jordan Valley Kailroad Company, 
and ail persons claindng under said last-named com]»any, may be barred and 
foreclosed of ail right, elaim, lien, and equity of rédemption in and to the 
said mortgaged premises described in the said trust deed of May 1, 1S7S). 

'"5. That in the foreelosure sale of the property described in said trust deed 
of !May 1, 1879, said bonds issued and outstanding under said trust deed may 
l)e ratably received in paymeut by any purchnser or purchasers of said de- 
scribed mortgaged property, providcd sufflcient amount in cash is paid by 
said purehaser or purchasers to pay the costs and expenses of this action. 

"6. That a receiver be appointed at once to t;vlce possession of and operate 
said railroad property described in said trust deeds. May 1, 1870, during the 
pendency of this suit, and that a writ of in,1uncti(m be Issued out of this 
court restraining the défendant the liio Grande Western R.ailway Company, 
its otïicers and agents, froni in any nianner interfering with the receiver or 
disposing of said railroad proiierties daring the pendency of this suit. 

"7. That complainant may hâve such other or différent relief as may be 
just and équitable." 

The Union Trust Company, though duly served with process, de- 
faulted, and a decree pro confesse was entered against it. Other 
défendants joined issue, évidence was taken, and the cause submitted 
to the court. The trial court found upon the issues certain facts, 
aniong them being the following : 

"Fii-st. The complainant does not occupy the position of an innocent pur- 
ehaser for the value of the 579 bonds held by hini. * * ♦ 

"Second. There Is no substantial évidence of any fraud or iniproper con- 
drict on the part of the trustées in the underlying mortgages of the o)d Wa- 
satch and Bingham roads, participated in by the Uenver & Bio Grande Kai!- 
way Company, to prejudiclally influence or affect the sale of the properties - 
to the Denver & Rio Grande Western Raihvay Comjiany. 

"(a) The properties brought their fair and reasonable value at the sale. 
and the elaim that they were sold for such a grossly inadéquate suni as to Le 
in and of itselt évidence of fraud is entirely unsupported by the proof. 
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"(b) There was an undoubted default in the payaient of Interest on both 
the old Wasatcb and Blngham bonds. 

"(c) There Is no substantial évidence that there were auy net earuings in 
1880 or 1881, of elther of thèse last-nientioned roads, applicable to the pay- 
ment of interest on their bonds, and certainly no évidence that any one, and 
niuch less any one whose acts are iinpntable to the défendant tbe Rio 
Grande Western Railway Company or its predeeessor, fraiidulently concoeted 
a schéma to divert net earninga to other objects for the purpose of creating 
a flctitious and false necessity to foreclose the mortgages. 

"(d) Any and ail other suggestions of actnal fraud found either in the bill 
or arfniment by counsel are withont substantial foundatlon. 

"Third. There were no such Irregularities attendlng the exécution of the 
powers of sale found in elther the old Wasatch or Bingham mortgages as to 
invalidate the sales made. * ♦ * " 

The court entered a decree dismissing complainant's bill. There- 
upon complainant appealed to this court, and the decree was alBrmed. 
Raphaël v. Rio Grande Western Ry. Co., 132 Fed. 12, 65 C. C. A. 
632. (A statement of the facts will there be found recited much more 
in détail than is thought necessary to now state them.) Raphaël 
petitioned the Suprême Court for a writ of certiorari, vvhich was 
denied. 198 U. S. 587, 25 Sup. Ct. 804, 49 L. Ed. 1175. 

The mortgage of May 1, 1879, under which complainant daims, 
was subject to the two mortgages before mentioned of the under- 
lying companies, which were foreclosed by virtue of the power of 
sale in them conta ined in December, 1881, and it was necessary for 
Nathaniel W. Raphaël, in his action of foreclosure, to avoid and hâve 
Set aside as invalid the foreclosure sales of December, 1881, for, as 
said by Judge Hook, rendering the décision of this court in that case, 
in his statement of facts : 

"If the trustée'» sale of 1881 should be sustained against complainant's at- 
tacli, the lien of the second mortgage. which was glven to secure the bonds 
held by him, is concededly eut ofC and foreclosed." 

It is very apparent, then, that it was necessary for Nathanial W. 
Raphaël, in his suit to foreclose the mortgage of May 1, 1879, to estab- 
lish that it was an existing lien upon the property. This could only 
be donc by showing that the trustées' sales in December, 1881, were 
invalid. That was the principal and prime issue before the court. 
It was adjudicated in that case that the trustées' sales of 1881 were 
valid, and hence that the lien of the mortgage of May 1, 1879, no 
longer existed as a lien upon the property, and could not be foreclosed 
as such. The complainant in the case before us, Russell Sage Ra- 
phaël, acquired the ownership of 579 of the bonds sued upon from 
the estate of his father, Nathaniel W. Raphaël, being the bonds upon 
which his father's action was based. As to them he was clearly in 
privity with his father. 

[2] As to the remaining 6 bonds, which he has subsequently pur- 
chased, he is equally bound by that decree, for the reason that the 
Union Trust Company, trustée of the mortgage, was a party to that 
action and bound by the judgment therein. It being a party to that 
action, he, as beneficiary, is equally bound. In Woods v. Woodson, 
100 Fed. 515-^519, 40 C. C. A. 525, 529, Judge Thayer, writing the 
opinion for this court, said: 
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"It Is further claimed in behalf of the appellant that the decree against 
the Farmers' Loan & Trust Company, adjudging the invalldity of the joint 
deed of txiist, is not binding upon him, beeause he \\as uot a party to tbe 
suit in which the decree was rendered, even if it is bindiug upou his trustée, 
the Farmers' Loan & Trust Company, who was duly served with process. 
Thi8 point, however, must be ruled against the appellant on the strengtb of 
the following cases: Beals v. Railroad Co.. l.^,"? V. S. 290, 10 Sup. Ct, 314, 
33 L. Ed. 608; Kerrison v. Stewart, 03 U. S. 155, 160, 23 T.. F^. 843-, Shaw 
V. Railroad Co., 100 U. S. 605, 611, 25 L. Ed. 757; liichter v. Jérôme, 123 U. 
S. 233, 247, 8 Sup. Ct. 106, SI Lv Ed. 132— and especially on the strength of 
the décision In Beals v. Railroad Company, which is on ail fours with the 
case in hand. In the latter case a blll was flled against the trustée in a deed 
of trust, to cancel tie same; but the eomplainant Beals, who was a bond- 
holder, was not made a party thereto. Nevertheless it was ruled that the 
bondholders iWere parties by représentation, and that a decree canceling the 
moi-tgage was obligatory upon the bondholders, as well as upon their trus- 
tée." 

In addition to the cases cited in the excerpt froni the opinion of 
Tndge Thayer, see Karmers' L, & T. Co. v. Kansas City, etc., Co. (C. 
C.) 53 Fed. 182-185; Heckman v. U. S., 224 U. S. 413, 32 Sup, Ct. 
424, 56 L. Ed. 820. 

It is strenuously insisted, however, on the part of appellants, that 
the action brought by Nathaniel W. Raphaël was not one to foreclose 
tlie niortgage, but one to redeeni from the foreclosure sales of 1881. 
NVhîle it is true that Nathaniel W, Raphaël, in his prayer for relief, 
(i'd ask to be j^ermitted to redeem from those sales, that was not the 
main and chief object of his suit. The object of his suit was to hâve 
Uic mortgage of May 1, 1879, established as a lien upon the road, 
;md it foreclosed. To do this, as before stated, it was necessary and 
csscntial that the sales of foreclosure in 1881 be declared invalid, or 
he pennitted to redeeni from that sale, which, if he was entitled 
fo do, would hâve the efïect of restoring the lien of the mortgage 
of 1879, and it could then be foreclosed. It is insisted that it could 
not be a foreclosure proceeding, because, under the statute law cf. 
l'tali, a mortgagee could bave but one remedy, either at law to recover 
the indebtedness secured by the mortgage, or foreclose the mortgage, 
and it is argued that, as in that case, Nathaniel W. Raphaël Sought 
to hâve the sales of 1881 declared void, or he permitted to redeem 
therefrom, and for an account of the rents and profits from the Rio 
Grande Railway Company, he was seeking a remedy inconsistent with 
the foreclosure of a mortgage, and hence it cannot be said to hâve 
been an action of foreclosure. But as we hâve before seen, it 
was essential, to enable him to obtain a foreclosure of that 
mortgage, to avoid the sale of 1881, either by showing its in- 
validity or by redeeming therefrom. Unless he could do one of thèse, 
the mortgage securing his bonds had no existence as a lien upon the 
railroad properties. Thls was the issue directly tried, and found 
against him, and the relief he sought, to wit, the foreclosure of that 
mortgage, denied. 

The decree in that case, we think, possesses every élément of res 
adjudicata, and the court below rightly sustained the plea, and its de- 
cree is affirmed. 
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CANADIAN NORTHERN RY. CO. v. OLSON et al. 
(Circuit Court of Appeals, Eighth Circuit. December 10, 1912.) 

No. 3,747. 

(Syllahus hy the Court.) 

1. Railboads (§ 484*) — Settino Fires — Sufficiency of Evidence. 

Tlie évidence of tlie setting of a iire by an engine of a défendant rail- 
road Company reviewed, and hclcl to be so substantlal tliat there was no 
error in tîie refusai to witlidraw It from tJie iury. 

[Ed. Note. — For otlier cases, see Railroads, Cent. Dig. §§ 1740-1746; 
Dec. Dig. i 4S4.*] . , 

2. îtAiLROADS (§ 4SI*) — Setting P'tres — Fires Started bt Other Engines 

oF Défendant. 

Wlieu tlie engine whicii miglit bave set tbe lire is uulvnovvn or uniden- 
tified, it is compétent to introduce testiinony that some of tlie défendante 
engines tbrew ignited sparl^s or set Ares, or that fires started near the 
traclv, soon after tliey passed, at other times witliin a few weelvs of the 
time the flre in question started, and at other places in tlie vicinity of 
tlie place of its origin. 

[Ed. Note. — For otlier cases, see Railroads, Cent. Dig. §§ 1717-1729: 
Dec. Dig. § 4S1,*J 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota ; Charles F. Amidon, Judge. 

Actions, tried together on the same évidence, by Elias Oison and 
others against the Canadian Northern Railway Company. Judgment 
for plaintiffs, and défendant brings error. Affirmed. 

Oscar Mitchell, of Duluth, Minn. (Hector Baxter, J. L. Wash- 
burn, and W. D. Bailey, ail of Duluth, Minn., on the brief), for plain- 
tifï in error. 

Charles Loring, of Crookston, Minn. (Albert Chilgren, of Williams, 
Minn., on the brief), for défendants in error. 

Before SANBORN and HOOK, Circuit Judges. 

SANBORN, Circuit Judge. One of the statutes of the state of 
Minnesota charges each railroad corporation ovvning or operating a 
railroad in that state with responsibility in damages to any person 
whose property is injured or destroyed by fire communicated, directly 
or indirectly, by the locomotive engines in use upon the railroad it 
uses or opérâtes. Laws of Minnesota 1909, c. 378, p. 454 (Rev. Laws 
Supp. 1909, § 2041). The plaintiffs below, vvho are the défendants 
in error hère, brought their separate actions against the Canadian 
Northern Railway Company, a corporation, under this law, to re- 
cover damages which they alleged were inflicted upon their respective 
properties by a fire which they averred was set by one of the com- 
pany's engines on September 29, 1910. The three actions were tried 
together by stipulation upon the same évidence, and verdicts and 
judgments were rendered against the company, which it challenges 
on two grounds : That there was no substantial évidence to sustain 
the finding that the fire which started on September 29, 1910, was 

•JFor other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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set by the railroad company; and that the court erroneously admitted 
évidence tending to show that other fires had been set by the defend- 
ant's engines in the immédiate vicinity of the origin of the fire in 
question during four months preceding September 29, 1910. 

The record before us discloses substantial évidence tending to show 
thèse f acts : The fire was first discovered on the north side of the rail- 
road track about half way from Williams to Cedar Spur within 15 
minutes after a heavy freight train had passed over this track. The 
track between thèse places was straight, the distance between them 
was 2y>2. miles and one could see along the track from one place to 
the other. The summer and early fall of the year 1910 were dry, and 
numerous fires had been, and some were, burning in the vicitiity. The 
right of way of the railroad company on the sides of the track was 
incumbered with weeds, grass, brush, and wood. The wind was 
blowing from a southerly direction. About the time the freight train 
left Williams, the witness Dabi started to walk along the track from 
Cedar Spur to that place, and the witness Senyohn started to walk 
along the track from Williams to Cedar Spur. There was no wagon 
road between thèse places, and pedestrians customarily traveled be- 
tween them on the railroad right of way. When Dabi and Senyohn 
started, they looked along the track and right of way, but saw no one 
between them, except those upon the freight train, and no fire or 
smoke on the right of way, except the smoke which the engine emit- 
ted. There was a downgrade from Williams to Cedar Spur, and it 
was unnecessary to work the engine, and it was not worked between 
thèse places, but some of the vv'ay it sent forth some smoke. A few 
minutes after the engine passed a point midway between thèse stations, 
the two witnesses, who were walking upon the track toward eacli 
other, saw smoke rising at that point on the north side of the track, 
and a few minutes later, when they reached the point from which 
the smoke arose, a brisk fire was burning there. Sparks had been 
seen at other times, wdiich were thrown from freight engines of the 
défendant during the summer of 1910, which lived until they reached 
the ground, and fires had started by the side of the track a few min- 
utes after engines of the défendant had passed. The engine which 
drew the freight train at the time the fire in question started was 
equipped with the best devices to arrest sparks. Thèse devices were 
in perfect order, the engine was carefully and properly operated, and 
suitable fuel to prevent the émission of .sparks was used to drive it. 
There was testimony in the case of other facts, but of none that can 
change the déduction that must be drawn from those which bave 
been recited. 

[1] If the question to be determined in this case were whether or 
not there was any substantial évidence hère of the négligence of the 
défendant company, the answer might well be that there was none. 
because, if the engine set a fire, that fact might not overcome the 
fact that the défendant carefully ©perated the most approved devices 
and machinery, since a part of the sparks unavoidably escape, not- 
withstanding such opération. Woodward v. Chicago, Milwaukce & 
St. Paul Ry. Co., 145 Fed. 577, 579, 75 C. C. A. 591, 593. But under 
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the Minnesota law a railroad company is liable for the damage caused 
by a fire it sets, although it is free from ail négligence (Rev. Laws of 
Minnesota 1909, § 2041), and the only question hère is whether or 
not there was substantial évidence that one of the engines of the de- 
fendant caused the fire. A careful review of the contents of the 
record in hand has failed to convince that this question should be 
answered in the négative. The facts that the material on the right 
of way was dry and inflammable, that no human being but those on 
the freight train passed the point where the fire originated immedi- 
ately before it started, that the freight engines of the défendant some- 
times emitted sparks which lived until they reached the ground, that 
this fire sprang up a few moments after the defendant's engine passed 
the place of its origin, and that no évidence of any other cause of its 
origin so probable as the possible sparks from this engine is to be 
found in the record, hâve convinced that the question was fairly for 
the jury, and that neither the court below nor this court wouîd be 
justified in withdrawing it from them. It is gratifying to learn that 
this conclusion has been reached by the Suprême Court of Minnesota 
in the considération of a similar state of facts relating to the origin 
of the same fire under considération in the case in hand. Babcock 
V. Canadian-Northern Ry. Ce, 117 Minn. 434, 136 N. W. 275, 276. 
[2] Did the court below err in the admission of évidence that fires 
had started by the side of the railroad track in the vicinity of the 
place of the origin of that in question shortly after the passage of 
some of the defendant's engines during the four months preceding 
the date of the commencement of this fire? If, before this évidence 
was received, the défendant had admitted or proved the identity of 
the engine which passed from Williams to Cedar Spur at the time 
this fire was set, the question would hâve been presented whether or 
not, as in cases where the charge is négligence (Lesser Cotton Co. v. 
St. Louis, I. M. & S. Ry. Co., 114 Fed. 133, 138, ,S2 C. C. A. 95, 100), 
the évidence of fires started by other engines would bave been ad- 
missible. But in order to détermine the correctness of the ruling 
of the court below, this court must place itself in the situation of 
that court at the time it made the ruling. While, in the subséquent 
progress of the case, the engine was identified, it had not been iden- 
tified when the trial court admitted this évidence, and when the en- 
gine which might hâve set the fire is unknown or unidentified it is 
compétent to introduce testimony that some of the defendant's en- 
gines threw ignited sparks or set fires, or that fires started near the 
track soon after they passed at other times within a few weeks of 
the time of the fire in question, and at other places in the vicinity of 
the place of its origin, because, where the engine charged is unknown, 
it may be that this unknown engine was one of those which set the 
fires at other times and places, and the fact that engines of the de- 
fendant set out such fires becomes in this way testimony from which 
the jury may reasonably infer that the fire under considération was 
set by some engine of the défendant. Lesser Cotton Co. v. St. Louis, 
I. M. & S. Ry. Co., 114 Fed. 133, 137, 52 C. C. A. 95, 99; Railroad 
Co. V. Richardson, 91 U. S. 454, 23 L. Ed. 356; Railroad Co. v. Gil- 
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bert, 52 Fed. 711, 3 C. C. A. 264; Railroad Co. v. Lewis, 2 C. C. A. 
446, 51 Fed. 658, 664; Campbell v. Railroad Co., 121 Mo. 340, 351, 
25 S. W. 936, 25 L. R. A. 175, 42 Am. St. Rep. 530; Piggot v. Rail- 
way Co., 3 Man. G. & S. 229; Webb v. Railroad Co., 49 N. Y. 420. 
10 Am. Rep. 389; Sheldon v. Railroad Co., 14 N. Y. 218, 67, Am. 
Dec, 155; Cleaveland v. Railway Co. 42 Vt. 449; Railroad Co. v. 
McClelland, 42 111. 355, 358; Smith v. Railroad Co., 10 R. I. 22; 
Hoover v. Railway Co. (Mo.) 16 S. W. 480. 

There was no error iii the trial of this case, and the judgments be- 
low must be afïirmed. 

It is so ordered. 



nor'CK et :il. V UNITED STATES. 
(Circuit Court ot Appeals, Ki^lith Circuit. November C,. 1912.) 

No. 3,690. 

] LeVKES (§ .'ÎT*) — TxTEliFERINQ WITJI GOVEESMENT WORKS — COSSTETTCTION OF 
STATUTE — "LEVEE." 

Act Mardi :?, ISÎ», c. 42.5, § 14, .30 Stat. 1152 (U. S. Comp. St. 1901, l- 
3543), provldiug tluit "it sliall not be lawful for auy person or persona to 
take possession of t)r make use of for any purpose, or * * * Injure, 
<ibstrnct by fastonlug vossels tbereto, or otberwise or in any manner 
whatevrr impair tbe usefuîness of any sea wall, bulkhead, .ietty, dike. 
levée, wluu'f, i)ier, or otlier wovk built by the United States, * * « 
for tbe préservation and iiuprovement of an.y of its navigable waters or 
to prevent iloods," etc.. applies to a levée built by autbority of Gongress 
to prevent floods froni overtlow of the Mississippi, although it may be 
several miles froni the bank of the river, and persons who willfuUy ob- 
struct or injure such levée, wlietlier fuUy or partly eonipleted, are subject 
to criniinal proseention therefor under section IC of the act. ■ 

[Ed. Note. — For other cases, see Levées, Cent. Dig. § 13; Dec. Dig. 
1 37.* 

For other définitions, see Words and Phrases, vol. 5, pp. 4100, 4101.] 

2. Levées (§ 13*) — Goversment Impkovement — Location. 

Act June 4, 190(). e. 2572. .'U Stat. 208 (U. S. Comp. St. Supp. 1911, p. 
1550), authoriziuff the construction of levées on the I\Iississippi river 
under direction of the Secretnry of War in accordauee with tlie plans and 
recomuumdations of the Mississippi Kiver Conunission, vests a large dis- 
crétion lu such otheers as to the location of the levées, and in the exer- 
cise of such discrétion they inay lawfully locate a levée at a distance 
froni the bank of the river. 

[Ed. Note. — For other cases, sec Levées, Cent. Dig. § 4 ; Dec. Dig. § 13.*] 

3. l'ÎMrNENT D0MA1.\ (§ 242*) — CoXDEMNATroX PlîOCEEDINGS — CoNCEITSIVENESS 

OF JUDGMENT. 

lu such a criniinal prosecutioii, \\here the obstruction was on îand over 
which the United States liad aciiuired right of way by a decree of con- 
denination in proceediiiKs iiistituted under autbority of Act April 24, 
18S.S, c. 194, 25 Stat. 94 (U. S. (k)nip. St. 1901, p. 3525), the défendants 
caiinot collaterally attack the valldity of such decree. 

[Ed. Note. — For other cases, see Emineiit Domain, Cent. Dig. § 626 ; 
Dec. Dig. § 242.*] 

Iii Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

•for other cases see same topic & § ^'UMBBH in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Criminal prosecution by the United States against Giboney Houck 
and others. From a judgment of conviction, défendants bring error. 
Affirmed. 

Chester H. Krum, of St. Louis, Mo., for plaintiffs in error. 
Charles A. Houts, U. S. Atty., and Charles H. Daues, Asst. U. S. 
Atty., both of St. Louis, Mo., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. From the facts in this case, 
it appears that the United States was constructing a levée along the 
Mississippi river, near and below Cape Girardeau, Mo. ; said levée 
being constructed by a contracter under the direction and supervision 
of engineers of the United States, detailed by the Secretary of War 
for that purpose. This levée crossed the railroad track and right of 
way of the Cape Girardeau & Thebes Bridge Terminal Railroad Com- 
pany. The government had theretofore condemned a right of way 
for the construction of the levée 250 feet in width, over and across 
the right of way of said Bridge Terminal Railroad Company. The 
section of the levée had been completed on either side of the railroad 
right of way, said levée at the base being some 70 feet in width, and 
the portions on either side had been constructed up to practically the 
ties of the railroad, and sloped up towards the top. The levée, when 
completed, was to be some 10 feet high. The Bridge Terminal Rail- 
road Company, something like a year before, had been requested to 
remove its tracks or elevate them, so they would pass over and above 
the levée when completed. This the Bridge Terminal Railroad Com- 
pany refused to do. Something like a month before the occurrence in 
question, a similar request was made upon the Bridge Terminal Rail- 
road Company, and they again refused to act. About the 8th of De- 
cember, 1910, one Douglas Jordan, superintending the construction of 
the work for the government, with some men, removed the rails and 
ties, upon the right of way which had been acquired by the condem- 
nation proceedings, and the contracter proceeded with the work of 
filling in the gap, so as to complète the construction of the levée. He 
had filled in across the gap a portion of the width of the levée to a 
height of Some three feet, when the plaintiffs in error, with an en- 
gine, ran a car against the portion of the levée constructed across the 
track and up to the end of the rails, so as to, in a measure, destroy and 
deface thè work. That night, or early the following morning, they 
ran some fîve cars in onto the work, dumping them over in such a 
way as to injure the work that had been constructed, and temporarily 
impeded further construction of the work. 

They were indicted in the United States Court for the Eastern Dis- 
trict of Missouri; the indictment containing two counts. In the first, 
they were charged with unlawfully defacing and injuring a certain 
levée builty owned, and controlled by the United States, for the prés- 
ervation or improvement of a navigable river of the United States, to 
wit, the Mississippi river, as authorized by an act of Congress, ap- 
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proved June 4, 1906, entitled "An act to enlarge the authority of the 
Mississippi River Commission in making allotments and expenditures 
of funds appropriated by Congress for the improvement of the Missis- 
sippi river," and f urther by the River and Harbor Act approved Ma "ch 
2, 1907 (chapter 2509, Statutes at Large, vol. 34, p. 1103). In the 
second count, they were charged with obstructing and knowingly aid- 
ing and abetting in obstructing a certain levée built, owned, and con- 
trolled by the United States, etc. They were tried, convicted, ar d 
sentenced to pay a fine. 

On the trial of the case the court admitted, over the objection and 
exception of the défendant, the judgment of condemnation by the 
government of the United States of the right of way in question, and 
also admitted, over the objection and exception of the défendant, the 
receipt of the Cape Girardeau & Thebes Bridge Terminal Railroad 
Company for the amount of money awarded to it in such condemna- 
tion proceeding. 

The court also admitted in évidence the contract between the United 
States and one P. H. Rogers, for the construction of this levée, and 
also évidence of the death of P. H. Rogers, and the letters testamen- 
tary to T. H. Walsh, as bis executor ; also admitted the évidence of 
one Kerr, an engineer employed by the government, as to the condi- 
tion of the work on the levée, and what was donc at the point of the 
Crossing of the railroad track; also admitted the évidence of one Jor- 
dan, as to the acts and conduct of the défendants, with référence to 
said projected levée on the crossing of the track. The admission of 
this testimony is embraced in the six paragraphs of the first assignment 
of error. 

It is further assigned as error that the court, in his charge to the 
jury stated : 

(1) That he was not prohibited from stating to them what appeared 
to the court to be the facts. 

(2) That certain acts with référence to putting in cars in the gap of 
the levée had been done, at least to the court's satisfaction. 

(3) That the évidence showed, to the satisfaction of the court, that 
a car was run into the gap by the défendants. 

(4) That although the levée was not completed, it was an offense 
to injure or obstruct the work being done. 

(5) That if a car was run into the gap and the work going on ob- 
structed, ai^d such part of the work as had been done defaced, an 
offense was committed. 

[1] The principal ground which is urged in support of the assign- 
ments of error is that the act of Congress, upon which the indictment 
was based, did not authorize the levée in question, for the reason that 
it appears from the évidence that this part of the levée was upwards 
of two miles from the bed or bank of the Mississippi river, and hence 
was not a levée within the meaning of the statute. The applicable 
sections of the statute read as follows: 

"Sec. 14. That it shall not be lawful for any person or persous to take pos- 
session of or niake use of for any purpose, or build upon, alter, deface, de- 
stroy, niove, injure, obstruct by fastening vessels thereto or otherwise, or in 
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any manner wliafever impair the usefulness of any sea wall, bulkhead, .ietty, 
dike, levée, wliarf, pier. or otber worlc Iniilt by the Tlnited States, or any pièce 
of plant, floatlng or otherwise, used in the construction of such work under 
the control of the United States, in \Yhole or in part, for the préservation and 
improveîuent of any of its navigable waters or to prevent floods, or as bound- 
ary marks, tide gaiiges, surveying stations, buoys, or other established marks. 
nor remove for ballast or other purposes any stone or other material com- 
posins such works ; Provided, that the Secretary of War may, on the recom- 
mendation of the Chief of Bngineers, grant permission for the temporary 
occupation or use of any of the aforenientioned public works when in hls 
judgnieut such occupation or use wlll not be Injurious to the public interest." 
"Sec. 16. That every person and every corporation that shall violate, or 
that shall knowingly aid, abet. authorize, or instigate a violation of the pro- 
visions of sections thirteen, fourteen, and fifteen of this aet shall be guilty 
of a misdemeanor and on conviction thereof shall be punished by a fine not 
exceeding twenty-flve hundred dollars nor less than five hundred dollars, or 
by imprisonment (in the case of a natural person) for not less than thirty 
days nor more than one year, or by both such fine and imprisonment, in the 
discrétion of the court, one-half of said fine to be paid to the person or per- 
sous giving inforniHtion which shall lead to conviction. And any and every 
master, ptlot, and engineer, or person or persons acting in such capacity, re- 
spectively. on board of any boat or vessel, who shall knowingly engage in 
towing any scow, boat or vessel loaded with any material specifled in section 
thirteen of this aet to any point or place of deposit or discharge in any har- 
bor or navigable water, elsewhere than within the limits deflned and per- 
mitted by the iSeeretary of War, or who shall willfuUy injure or destroy any 
work of the United States contemplated in section fourteen of this aet, or 
who shall willfully obstruct the channel of any waterway in the manner con- 
templated in section fifteen of this a<:t, shall be deemed guilty of a violation 
of this aet, and upon conviction be punished as hereinbefore provided in this 
section, and shall also hâve his lieense revoked or suspended for a term to 
be flxed by the judge before whom tried and convicted. And any boat, vessel. 
scow, raft, or other craft used or employed in violating any of the provisions 
of sections thirteen, fourteen, and fifteen of this aet shall be liable for the 
pecuniary penalties specified in this section, and in addition thereto for the 
amount of the damages done by said boat, vessel, scow, raft. or other craft, 
which latter sum shall be placed to the crédit of the appropriation for the 
improvement of the harbor or waterway in which the damage occurred, and 
said boat, vessel, scow, raft, or other craft may be proceeded against suni- 
marily by way of llbel in any district court of the United States having juris- 
dietion thereof." 

Counsel for plaintiffs in error, in their brief, state their contention as 
follows : 

"It is obvions that the levée contemplated by the statute Is not one inland 
and miles distant from the bank of a navigable stream. Noscitur a sociis. 
The Word 'levée' is associated with sea wall, bulkhead, jetty, dike, wharf, 
pier, or other like work built by the United States. The reading of the stat- 
ute makes it obvious Cougress intended to cover structures which are acces- 
sible from the water itself, structures to which vessels ndght be moored, or 
at which they mlght be anchored, or to which they might be attaehed, and 
you might just as well talk about building a levée on a hill forty miles from 
the river and hâve it covered by this section, as to talk about the levée built 
where this one was built being covered by that statute. * * * 

"Now, doesn't It in volve a degree of absurdity to contend that you cango 
inland under this statute and find a structure whose in jury rendered this 
statute operative as against an individual who injured the structure, when 
every word in ail the sections, from beglnning to end, contemplâtes a struc- 
ture to which access is to ibe had from the body of water upon which that 
structure Is erected. If it is the water of a navigable river, from that nav- 
igable river ; if it Is the water of a navigable lake, from that navigable lake ; 
201 F.— 55 
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and if it is the water of a sea, or in case of structure in any harbor, from 
that sea or harbor? 

"Why talk about an injury to a structure of this description at the hands 
of a master of a vessel, when the thlng to be injured is five miles inland, 
when there is not a suggestion of water in connection with it, even when the 
Mississippi river overflows its banks, and then floods the lowlands to the 
extent of a few feet?" 

[2] The foregoing excerpts from the brief of counsel for plaintiffs 
in error are given as it is a succinct statement of their theory why 
the judgment is erroneous. We think, however, counsel overlook the 
fact that the purpose of the statute in question, in providing for the 
construction of levées, was twof old : First, to improve the navigability 
of the river; second, to provide against destruction by overflows. If 
it be conceded that the main and primary purpose was to improve the 
navigation of the river, we do not think, even then, it was essential 
or necessary that the levées follow the bank of the river in ail of its 
meanderings. The évidence shows that at the point in question there 
was a sharp bend in the river, which formed a sort of a narrow pen- 
insula, and that the levée was constructed across the base, so as to 
prevent the flooding of the country during high water. To follow 
along the bank of the river in ail of its meanderings would cause a 
useless and unnecessary expense. Of course, the act contemplated that 
much of the way and probably the principal part of the levée work 
would be along the water bank of the river, and as to such places the 
prohibition against "fastening vessels thereto, or otherwise, or in any 
manner whatever impairing the usefulness of any sea wall, bulkhead, 
jetty, dike, levée, wharf, pier," etc., is applicable; but that is not the 
only prohibition. The prohibition is against "any person or persons 
to take possession of or make use of for any purpose, or building 
upon, alter, deface, destroy, move, injure, obstruct * * * or in 
any manner whatever impair the usefulness * * * gf such work 
under the control of the United States, in whole or in part, for the 
préservation and improvement of any of its navigable waters, or to 
prevent floods, or as boundary marks," etc. The statute, we think, 
very much broader than the construction given to it by counsel. Before 
the acts complained of , Congress had provided for a commission to ma- 
ture such plan or plans and estimâtes as would correct, permanently lo- 
cate, and deepen the channel, and protect the banks of the Mississippi 
river, improve and give safety and ease to the navigation thereof, pre- 
vent destructive floods, promote and facilitate commerce, trade, and the 
postal service, and the Secretary of War was authorized to proceed 
in the construction of such work. Much discrétion in the location of 
the levée was left to the Secretary of War, as Congress might do. 
U. S. V. Certain Lands in Narragansett, R. I. (C. C.) 145 Fed. 654; 
Union Bridge Co. v. U. S., 204 U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 
523. We do not think it should be said that the Secretary of War, 
in executing the great project contemplated by Congress, not only to 
improve the navigation of the river but to prevent destructive floods 
by overflow, was not authorized in many instances to shorten the work 
and thereby greatly reduce the expense, by departing from the mean- 
derings of the river in places where the purposes contemplated by the 
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act would be accomplished by constructing the levée across the base 
of little peninsulas formed by bends in the river. 

[3] It is insisted that the condamnation proceedings, acquiring the 
right of way across the right of way of the Cape Girardeau & Thebes 
Bridge Terminal Railroad Company were void for the reason that the 
Secretary of War had no authority to acquire a right of way so remote 
from the bank of the river. That, however, involves the correctness 
of the foregoing interprétation of the provisions of the statute. Fur- 
thermore, it may be said that that question was not subject to collatéral 
attack in this trial. 

As said by Judge Sanborn, writing the opinion of the court in Foltz 
V. St. Louis S. F. Ry. Co., 60 Fed. 316, 8 C. C. A. 635: 

"There are three questions that the tri;il court must détermine hi every 
condernnation proceeding, viz.: First, has the plaiutifï corporation légal ca- 
l>acity to exercise the power of eminent domain? Second, is it necessary for 
the plaiiitifl: to take the land it seeks to condemn? ïhird, does it seek it for 
a public use? Every judgment of condenination is necessarily an affirmative 
décision of each of thèse questions. If eitlier of them is erroneously decided. 
the judgment may be reversed by a writ of error for that piu'j>o;-;e. But to 
liold that either of thèse questions ean be tried de novo in an action of très- 
pass, or of ejectment, or in any other collatéral proceeding, would be counter 
to our ylews of justice, of the reason of the case, and of the uniform déci- 
sions of the courts." 

Applying the principle there stated to the case before us, we find 
that Congress, by an act approved April 24, 1888, 25 Stat. 94 (U. S. 
Comp. St. 1901, p. 3525) provided as f ollows : 

"That the Secretary of War may cause proceedings to be iustituted in the 
name of the United States in a court having jurisdiction of such proceedings, 
for the acquirement by coudenmation of any land. right of way or material 
needed to enable him to maintain, operate or prosecute work for the improve- 
ment of rivers and harbors for which provision has been made by lavv, sucli 
proceedings to be prosecuted in accordance witli the laws relative to suits for 
condernnation of proi>erty in states wherein the proceedings may be in- 
stituted." 

This gave the Secretary of War authority to institute the proceed- 
ings in question as provision had been made by law for the work 
in question. The court, then, in the condernnation proceedings, had 
jurisdiction, and its judgment in this proceeding is conclusive of the 
authority of the Secretary of War to institute condernnation proceed- 
ings; that it was necessary to take the land sought; and that it was 
for a public use. 

Such being our vievv of the proper construction of the statutory 
provisions referred to, and the proof fully sustaining the allégations 
of the indictment, the principal assignments of error urged are unten- 
able. 

It is, however, further urged that the statute only applies to a com- 
pleted work and has no application to cases of defacing, injuring, and 
obstructing levées that are in process of construction simply. This 
objection is equally untenable. The work, though but partially com- 
pleted, nevertheless was a levée within the meaning of the statute. 
Surely Congress did not intend that the government, in prosecuting 
such a public work, could be obstructed or hâve the work defaced or 
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destroyed before being fully completed, and the offender not be amen- 
able to the provisions of the statute. The prohibition clearly includes 
a levée in process of construction as weU as a completed one, for 
otherwise the government might never be permitted to complète the 
work. It is also said that, as the work was being constructed by a 
private contracter, though under the supervision and direction of the 
Secretary of War, it was not a work of the United States within the 
meaning of the statute. The mère fact that the physical work was 
being done by a private contracter for the United States did not take 
from it its character as a levée built by the United States. It was 
as much a work of the United States, though built by contract under 
the direction and supervision of an engineer detailed by the Secretary 
of War for that purpose, as if it had been done by day laborers em- 
ployed by the Secretary of War. 

From a considération of the entire case, we find no error committed 
by the trial court, and the judgment is afïirmed. 



CAPE GIRARDEAU & T. B. T. R. CO. r. JORDAN et al. 
(Circuit Court of Appeals, Eightli Circuit. Noveuiber 21, 1912.) 

No. 3, TOT. 

In Error to the Circuit Court of the United States for the Eastern District 
of Missouri ; David P. Dyer, Judge. 

Action at law by the Cape Girardeau & Tliel)es Bridge Terminal Railroad 
Conii)any agaiust Douglas .lordan and others. Judgment for défendants, and 
plaintifC brings error. Afiiruied. 

Chester H. ICrum, of St. Louis, Mo., for plaintifC in error. 

Charles A. Houts, U. S. Atty., of St. Louis, Mo., Honier Hall, Asst. U. S. 
Atty., of Trenton, Mo., and Henry Craft, of Menipliis, Teun., for défendants 
in error. 

Before SANBORN and CARLAND, Circuit Judges, and WM. H. MUNGER, 
District Judge. 

WM. H. MUNGER, District Judge. This action was bronght by the Cape 
Girardeau & Thebes Bridge Terminal Railroad Company against Douglas 
Jordan et al. for an alleged trespass upon the phiintifC's right of way, tearing 
up the rails, and obstructing the opération of said railroad, to the alleged 
damage of the plalntiff in the sum of $10,000. 

The facts are that the United States was constructing a levée across and 
over the right of way of the plaiutiff company. The United States had by 
condemnation proceedings acquired a right of way for the construction of 
the levée across and over the right of way of plaintiif company. The plain- 
tiff had aecepted, reoeived, and receipted for the value of sucli right of way 
awarded it In said condenmation proceedings. The acts done by the défend- 
ant were done in the construction of the levée across such right of way. ïhe 
levée had been completed on either side of the right of way up to the right 
of way, and the plaiutiff had been requested and directed to reiuove its traclc 
or lift the same, which it had failed and declined to do. Thereiipon the de- 
fendants removed the rails and ties of plaintitf's traclt within the liniits of 
the right of way which the government of tlie United States had acquired 
through the condemnation proceedings. The défendants were aeting under 
the direction of offlcers of the United States having charge of the coustruc- 
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tion of the levée in question. At the close of ail the testiniony tlie court di- 
reeted a vordiet for tlie défendants. 

The facts and law in tliis case are In ail material respects identical witli 
those in the case of Houck et al. v. United States, 201 Fed. 802, just decided. 
They involve tlie construction of the sanie statute, the construction of the 
same levée, and at the same point as- was presentod in that case. The law 
announced in that case is applicable to this, aud thus applied, the dofeudants 
were not trespassers. 

The judgnient is afiirmed. 



HENRY V. Sl'EER. 

(Circuit Court of Appeals, Fifth Circuit. Tanuary 7, 1013.) 

Ko. 2:.ir>o. 

•1. JUDGES (§ 51*) — Disqualification to Act — Fédéral Statute. 

Judieial Code. § 21 (Act Mardi .'5, lîUl. c. 2:il. :',« Stat. 1090 TU. S. Conip. 
St. Supp. IDll, p. i:U]), which went into effect .Tanuary 1. 1012, providing 
that, on the filin.!; of an attidavit by a party that the judge before whom 
the action is to be Iricd bas a iitrsonal bias or préjudice either against 
him or in favor of any ojiposite ])i!rty, another .iudge shall he designated 
to try the suit, is available to a party, even though the suit was cora- 
menced before the Code took elîect. 

[Ed. Note.— For other cases, see Judges, Cent. Dlg. §§ 224-2,31; Dec. 
Dig. § 51.*] 

2. Judges (§ 51*) — Disqualification to Act — Fédéral Statute—Sufficien- 

CY OE Aefidavit. 

Sueh section expressly requires the afTidavit to state tliat the judge 
has a "Personal" bias or préjudice, and, uuiess it so charges, it is insufli- 
clent to warrant action theroon. 

IKd. Note. — For otlier cases, see Judges, Cent. Dlg. §§ 221-2;îl ; Dec. 
Dig. § 51.*J 

3. Judges (§ 51*) — Disqualification to Act — Fédéral Statute — Détermina 

tion of Oe.TKC'TIONS. 

Upon the liling of an afEdavit under such section, accoinpanied by the 
required certiiicate of counsel, it is the duty of the judge to pass on its 
légal sutiiciency, and he need not détermine on the facts his owii dis- 
qualification. 

[Ed. Note. — For other cases, see Judges, Cent. Dig. §§ 224-231 ; Dec. 
Dig. § 51. *J 

Pétition for Mandamus to the District Court of the United State.s 
for the Southern District of Georgia; Emory Speer, Judge. 

In the inatter of the pétition of C. S. Henry for a vvrit of manda- 
mus to Hon. Emory Speer, District Judge for the Southern District 
of Georgia, and to said District Court. Pétition denied. 

C. S. Henry pétitions this court for a rule against Hon. Emory Speer, United 
States District Judge for the Southern District of Georgia, and against the 
District Court of the United States for that district, to show cause why writ 
of mandamus should not issue connnandlng them to send an authenticated copy 
of a certain affidavit of disqualification flled by C. S. Henry in the equity cause 
of C. S. Henry v. E. B. Harrig, pendiug on the docket of that court and the 
proceedings had thereon, to the senior circuit judge for the Fifth Circuit theii 
in the circuit, and to desist froin retaining or exercising any further jurlsdic- 
tion in said cause. 

*For other cases see same topic & § kumeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The complaînant in tlie court below songht to avail himself of tlie provisions 
of section 21 of the Judicial Code of the United States (January 1, 1932), and 
made and flled an aflldavit accompanied by eertilicate of counsel of record, 
whereby he undertook to dlsqualify the jndge of the district from sittlng in 
and decldlng the cause in whlch he was complaînant because of alleged bias 
and préjudice of the judge. Thls aflldavit Is as follows : 

"Before nae, an officer duly authorlzed by law to adminlster oaths, appeared 
the undersigned, C. S. Henry, who on oath déposes and says there Is now 
pending in the Circuit Court of the United States for the Western Division 
of the Southern District of Georgla a blU for spécifie performance filed by 
the déponent against one E. B. Harrls. An order of référence was duly en- 
tered In sald cas? directing ,T. N. Tally, standing niaster in chancery, to hear 
évidence and subniit an opinion to the court hoth ou the law and the facts. 
After évidence taken and arguments of counsel, tlio master found in favor 
of the complaînant. Exceptions were flled to said rejiort, and are now pend- 
ing before the Circuit Court, the Honorable Emery Speer, .Tudge. Déponent 
avers that It is bis honest belief that he cannot get a fnir and Impartial trial 
before the said jndge, the Honorable Emery Spoer, by reason of préjudice and 
bias agalnst hlm aud in favor of the opposite party to sald suit, for the fol- 
lowing reasous: Déponent avers that after suit, or after the bill was flled 
and the report of the standing master, Involuntary pétition in bankruptcy was 
flled against the said E. B. Harris; trustée seleeted and In due tlrae was made 
a party to this suit. That ou information and Iielief, after the élection of said 
trustée, the Honorable Emery Speer rendered. or vather dellvered, to the 
newspapers an opinion relative to the abové-entitled cause, a copy of whlch is 
heretx) attached, marUed 'Exhlbit A' and made a part of this affldavit, in 
whieli practically every issue Is prejudged and determined by the said 
judge. This opinion, as deiionent is luformed and belleves, was written be- 
fore the above-nanied case had been assigned for trial, without the report of 
the master, or the évidence lu said cause having been read by the jndge and 
before any arguments of counsel. Déponent avers that i]i hla judgment and 
l)elief thls opinion very clearly indieates the bias aud préjudice of the said 
judge against deponeut's right to recover, aud precludes for hlm the possibil- 
ity of a fair and Impartial trial. Déponent, as he is luformed by counsel, 
could not avall himself of this privilège prlor to the flrst of January, nineteen 
hundred and twelve, lu that said law did not go into effect until that day, and 
for the further reason that this opinion above referred to M'as not dellvered 
until December —, 1311." 

It appears that, after flling thls affidavit with certificate of counsel, the 
attorneys for the petltioner moved the judge to hâve an anthenticated copy 
thereof forthwith certifled to the senior circuit judge, tlieu présent in the cir- 
cuit. Thereupon the judge proceeded to détermine as to the légal suiflciency 
of the affldavit, aud also to hear évidence upon the question of the existence 
vel non of the bias or préjudice on bis part as cbarged and alleged tbereln. 
This hearing resulted in an order overruling the petltioner's motion, disniiss- 
ing the affldavit, and assigning the cause in which the affidavit was flled for 
hearing on Its merits. The cause of action in wliich the affidavit was filed 
arose and was coramenced long prlor to January 1, 1912, the time when the 
Judicial Code by Its ternis took effect and went in force. 

W. D. McNeil and M. Felton Hatcher, both of Maçon, Ga., for 
];)etitioner. 

Arthur L. Dasher, Jr., and Malcom D. Joncs, both of Maçon, Ga., 
and Andrew J. Cobb, of Athens, Ga., for respoudent. 

Before PARDEE, Circuit Judge, and NEWMAN and MEEK, 
District Judges. 

MEEK, District Judge (after stating the facts as above). The ciues- 
tiôns to be determined are: (1) In view of the time of the accrual of 
complainant's alleged cause of action and commencement of this suit 
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was lie entitled to avail himself of the provisions of section 21 of the 
Judicial Code? (2) If so, did the affidavit made and filed by him meet 
the requirements of this section? (3) What duty was imposed upon 
the judge upon the filing of the affidavit and certificate of counsel? 

[1] Section 21 of the Judicial Code of the United States January 
1, 1912, reads as follows : 

"Whenever a party to auy action or proceeding, civil or criminal, shall mal^e 
and file an affidavit tliat the judge before whom the action or proceeding is 
to be tried or heard has a Personal bias or préjudice elther against him or In 
favor of any opposite party to the suit, such judge shall proceed no further 
tlierein, but another judge shall be designated in the manner prescribed in 
the section last preceding, or chosen in tlie manner prescribed In section twen- 
ty-three, to hear such matter. Every afBdavit shall state the facts and the 
reasons for the bellef tliat such bias or préjudice exists, and shall be flled 
not less than ten days before the beginning of the term of the court, or good 
cause shall be shown for the failure to file it within such time. No part:^ 
shall be entitled in auy case to file more than oue such affidavit ; and no such 
affidavit shall be filed unless accompanied by a certificate of counsel of record 
that such affidavit and application are made in good falth. The same proceed- 
ings shall be had when the presiding judge shall file with the clerk of the 
court a certificate that he deems himself unable for any reason to préside 
with absolute impartiality in the pending suit or action." 

It is contended that because the alleged action in vi'hich the affidavit 
was filed arose and was commenced prior to the time the Judicial 
Code became effective the provisions of section 21 may not be availed 
of therein to disqualify the judge. This contention is based on sec- 
tion 299 of the Code, which déclares in part : 

"The repeal of existing laws, or the amendments thereto, embraeed In this 
aet, shall not affeet any act done, or any rights aecruing or accrued, or any 
suit or proceeding » * * pending at the time of the taking effect of this 
act, but ail such suits and proceedings for acts arising or for acts done prior 
to such date, may be commenced and prosecuted within the same time, and 
with the same effect, as if said repeal or amendment had not been made." 

This section manifestly pertains to the acts and rights of parties as 
those acts and rights are involved in the commencement and prosecu- 
tion of suits and controversies. They may commence and prosecute 
their causes "within the same time and with the same effect as if said 
repeal and amendment had not been made." Section 21 does not 
affeet the acts done by nor the rights aecruing to litigants in the sensé 
this language is used in section 299. We are of opinion that section 
is entirely irrelevant in this connection. Section 21 has to do with the 
ipersonaljty of the judge before whom the suit is to be tried and rights 
established. It is remédiai in its nature; that is, it is meant to afford 
relief from adventitious predicaments which fair-minded men recog- 
nize shpuld be relieved against, when they in fact exist. In affording 
this relief the Congress has expressed itself plainly and perspicuously. 
It is not difficult to arrive at its true intent and meaning. We hold 
the provisions of section 21 to be available, even though the cause of 
action in which they are invoked arose and was commenced before 
the time the Judicial Code became effective. 

[2] In the enactment of section 21 the plain purpose of the Con- 
gress was to afford a method of relief through which a party to a suit 
may avoid trial before a judge having a Personal bias or préjudice 
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against liim or in favor of the opposite party. That souglit to be re- 
lieved against is a personal bias or préjudice — a bias or préjudice pos- 
sessed by the judge specifically applicable to or directed against the 
suitor making the affidavit or in favor of his opponent. The statute 
qualifies the words bias and préjudice by the single vvord "personal." 
The déponent in the affidavit filed below failed to use the qualifying 
Word "personal" in making oath to the existence of bias or préjudice 
on the part of the judge before whom the case was to be tried. It is 
contended that the use of the word in the statute, in view of the con- 
text, is merely cumulative and tautological ; that it may be omitted 
from the affidavit, and still the quality of bias or préjudice will be 
revealed to be personal. But the statute requires the use of the word, 
and it may not be avoided. Owing to the nature of the statute and iis 
liability to abuse, we are inclined to hold those seeking to avail thcni- 
selves of it to a strict and full compliance with its provisions. The 
affidavit filed below illustrâtes the necessity for such compliance. Its 
perusal reveals the facts and reasons advanced in support of the charge 
of bias and préjudice do not tend to show the existence of a persona^ 
bias or préjudice on the part of the judge toward petitioner but rathe; 
a prejudgment of the merits of the controversy and "against de- 
ponent's right to recover." Section 21 is not intended to aiïord re- 
lief against this situation. 

[3] Upon the making and filing by a party of an affidavit under 
the provisions of section 21, of necessity there is imposed upon the 
judge the duty of examining the affidavit to détermine whether or not 
it is the affidavit specified and required bj- the statute and to déter- 
mine its légal sufficiency. If he finds it to be legally sufficient then he 
has no other or further duty to perform than that prescribed in sec- 
tion 20 of the Judicial Code. He is relieved from the délicate and 
trying duty of deciding upon the question of his own disqualification. 

The judge having correctly ruled that the affidavit herein filed was 
not the affidavit specified and required by the statute, the duty was not 
imposed upon him to comply with the provisions of section 20. 

The pétition for mandamus will be denied. 



HENRY V. HARRIS et al. 

(Circuit Court of Appeals, Fiftli Circuit. .Taiinary 7, 1!>1.3.) 

No. 2,309. 

Equity (§ 410*) — Report of Masteb — Bubden of Sustainino Exceptions. 

The fliidings of a master in eliancery are prima t'acie correct, and. wliera 
they are in favor of a complainaut and exceptions tliereto are flled by 
défendant, tlie burden of sustaining tbe exceptions rests on défendant, and 
tlie court is not warranted in disniissing the suit for want of prosecution 
without considering and disposing of theni. 

[Ed. Note. — For otber cases, see Equity, Cent. Dig. §§ 905-919; Dec. 
Dlg. § 410.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



HENKY V. HARRIS oio 

Appeal from the District Court of the United States for the South 
ern District of Georgia; Emory Speer, Judge. 

Suit in equity by C. S. Henry against E. B. Harris and Cook 
Clayton, trustée in bankruptcy for E. B. Harris. Decree (191 Fed. 
868) for défendants, and complainant appeals. Reversed. 

This is an appeal from an order passed by the court below dlsniissiiig com- 
plainant's bill for want of proseeutlon. Certain of the assignments of error 
submitted on this appeal are leveled at the action of the trial judjre in assum- 
iug jurlsdiction to make any order pertainlng to the trial or disposition of 
this cause after the flling by complainant of an affldavit by whlcli it was 
sought to disqualify the .judge from further hearing or trying the cause. The 
questions raised by thèse assignments are treated and disposed of in an opin- 
ion this day flled in the case of C. S. Henry, Petitioner. v. I':;mory Speer. Dis- 
trict Judge, 201 Fed. 869. They will not again be considered, and référence is 
made to that opinion for our views. 

It appears that after issue was formed In the cause of C. S. Henry v. E. B. 
Harris by the flling of the bill of complaint, ansvver, and replication, upon mo- 
tion of solicltors for complainant, it was referred to J. N. Tally, Esr|., stand- 
ing master, "to take évidence and make his findings, both of the évidence and 
as to the law of said cause, and report said findings to the court" ; that, in 
pursuance of this order of référence, the standing master took the évidence 
and made his findings of fact and of law, and returned them into the clerk's 
office. Thèse findings both of fact and law were in favor of the complainant, 
the master flndlng that upon the facts shown the complainant was entitled 
to a decree of spécifie performance for the conveyance of certain property as 
prayed in his bill, and was also entitled to recover certain amounts as the 
rental value of the property. Thereafter the défendant E. B. Harris flied 
numerous exceptions to the master's findings and conclusions. Later the de- 
fendant B. B. Harris was adjudged bankrupt, and Coolv Clayton, trustée of 
the bankruptcy estate, was made party défendant to the cause. The court 
by order assigned the cause for hearing for a day and hour certain, and or- 
dered that couusel for the respective parties he served with notice of such 
assignment. At the tlme fixed the court called upon the solicltors for the 
complainant to proceed with the submission of the cause. They refused to 
proceed, and thereupon the court passed ^n order dismissing complainant's 
bill for want of prosecution. 

W. D. McNeil and M. Felton Hatcher, both of Maçon, Ga., for ap- 
pellant. 

Arthur L. Dasher, Jr., and Malcolm D. Jones, both of Maçon, Ga., 
and Andrew J. Cobb, of Athens, Ga., for appellees. 

Before PARDEE, Circuit Judge, and NEWMAN and MEEK, 
District Judges. 

MEEK, District Judge (after stating the facts as above). The cause 
standing for trial on exceptions filed by the défendant to the report 
of the master in chancery, it is urged that the court erred in dismiss- 
ing complainant's bill upon failure of solicitors for complainant to 
proceed, for the reason that the burden of sustaining the exceptions 
was on the défendant; there being no burden upon the complainant 
nor légal requirement that they should argue the exceptions. 

The filing of the report on the facts and the law by the standing 
master favorable to the complainant and the subséquent filing of ex- 
ceptions thereto by the défendant shifted the burden of going for- 
ward from the complainant to the défendant. The présent "Rules of 
Practice for the Courts of Equity for the United States" were adopted 
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by the Suprême Court at the October term, 1881. So early as tlie Oc- 
tober term, 1882, the point hère raised was settled by tliat cottrt in 
Metzker v. Bonebrake, 108 U. S. 66, 2 Sup. Ct. 351, 27 L. Ed. 654. 
There, speaking for the court, Mr. Justice Miller said : 

"ïlie évidence taken by tlie master was reported wltli lii.s fliidings, and the 
case seems to hâve been treated by the court below without mitch regard to 
the flndhig of the tacts by the master, or auy spécial regard to the exceptions 
inade to liis report. ïhis is not correct practlce in cliancery cases in the 
circuit courts of the United States, whatever may be the rule in tlie state 
courts. The flndlngs of tlie master are prima facie correct. Only sueh mat- 
ters of law and of fact as are brought hefore the court by exceptions are 
to be considered, and the burden of sustaining the exception is on the ob- 
jecting party." 

In the court below, the défendant, the excepter, should hâve been 
called upon to proceed, and the court should hâve taken action upon 
the exceptions to the master's report in disposing of the cause. It is 
true the report of the master is entirely within the power of the court 
to set aside, modify, or correct in any manner consistent with the jus- 
tice of the case. National Folding Box & Paper Co. v. Dayton Paper 
Novelty Co. (C. C.) 91 Fed. 822, and authorities there cited. Jaf- 
frey v. Brown (C. C.) 29 Fed. 476. But the master's report is a step 
in the progress of the cause toward the decree of the court. It is so 
recognized to be by the equity rules and the authorities. There should 
not be a dismissal of the bill without considération of the exceptions to 
the master's report and a proper disposition thereof . 

The cause will be reversed, with directions to proceed in conformity 
with the view hère expressed. 



SELLS V. CITY OF CHICAGO. 

(Circuit Court of Appeals, Seventh Circuit. October 8, 1912.) 

Ko. 1,895. 

1. CONTBACTS (§ 232*) — COXSTKTJCTION — CONTKAOIS FOR SERVICES — EXTRA COM- 

PENSATION. 

A contract by whlch plalntiffs, as accountants, were eniployed by dé- 
fendant city to niake a complète investigation and adjnstmeut of ail spé- 
cial assessmeut accounts for a stated sum, and défendant agreed to fur- 
iil.sh them with ail records belonging to It, coustrued, and hekl not to 
entltle plaintifCs to extra compensation because of the necessity of exam- 
iuiug state and county records as well as clty records, aud the refusai of 
défendant to furuish the same, especially in view of an express provision 
that no pay would be allowed for extra work. 

[Ed. Note.— For other cases, see Coiitracts, Cent. Dig. §§ 1071-1094; 
Dec. Dig. § 232.*] 

2. EvinsNCE (§ 441*) — Parol Evidence — Municipal Contkacts. 

The rule that a written contract cannot be varied by paroi évidence of 
prior negotlatlons is especially applicable to municipal coutracts. 

[Ed. Note. — For other cases, see Evidence. Cent. Dig. §§ 1719, 1723- 
17G3, 1705-1S4.T., 2030-2047; Dec. Dig. § 441.*] 

*For other cases see same toplc & § sumbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Inde.^es 
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In Error to the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois; Kenesaw M. Landis, 
Judge. 

Action at law by EHjah Watt Sells, surviving partner of the firm of 
Haskins & Sells, composed of Charles Waldo Haskins and EHjah Watt 
Sells, ag-ainst the City of Chicago. Judgment for défendant, and plain- 
tiff brings error. Afifîrmed. 

Plaintiflf in error, surviving partner of the firm of Haskins & Sells, 
termed plaintiff herein, together with his said partner, entered into a 
written contract with défendant in error, hereinafter termed défend- 
ant, on the Ist day of March, 1901, whereby said firm agreed to make 
and complète an investigation, examination, and adjustment of ail the 
spécial assessment accounts of the city, in accordance with spécifica- 
tions thereto attached, within a period of 10 months from the com- 
mencement of the work. Said firm undertook to obtain ail original 
documents necessary, and to search ail the records required, whether 
such records contain other matter or not, to carry out said work, to 
rewrite ail the records of spécial assessment accounts, do everything 
necessary in order to produce a complète and perfect record of eacli 
and every spécial assessment warrant of the city and arrange the 
same in such order as would make them convenient for public use and 
convenient and ready for référence. The term "spécial assessment" 
was to include ail spécial assessments as they stood on April 30, 1901, 
including those of municipalities or parts thereof , which had been an- 
nexed to the city, so far as necessary to make a complète record. On 
its part défendant agreed to pay $65,000 for the completed work from 
the appropriation made for that purpose. 

Défendant further agreed to furnish said firm immédiate access to 
ail records, vouchers, warrants, contracts, books of account, or other 
records or papers belonging to or in the custody of défendant, and 
provide them a place for their work. Clause 12 of the contract reads : 

"It Is further mutually understood and agreed that in no event wlll said 
parties of the flrst part be allowed or paid for any extra work done or claimed 
to be done by them; and in no event will the compensation to be paid the 
said parties of the flrst part exceed sixty-flve thousand ($65,000) dollars." 

From the déclaration it appears that said firm shortly afterwards 
entered upon the performance of their part of said contract; that 
after commencing the work said firm discovered that certain necessary 
records and papers were not in the defendant's possession, and were 
not delivered to said firm, and that, in order to complète the task 
undertaken by said firm, it became necessary for them to resort to 
records of the state of Illinois and of the county of Cook, and to in- 
vestigate varions other and outside sources of information and do a 
large amount of work not contemplated by the contract, which would 
hâve been unnecessary had the city comphed with the contract; that, 
when notified by said firm that it was the duty of the city, under said 
contract, to furnish them ail of said missing records and papers, de- 
fendant demanded that they complète said work under penalty of for- 
feiting their bond, which they had given to secure the performance of 
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the contract by them, and the money deposited with the city for a 
like purpose, and take ail necessary steps and do ail necessary things 
to produce and create from contemporaneous sources, if necessary, 
such necessary records and documents as were missing including the 
investigation of the Cook county and Illinois records, etc. ; that said 
firm, still insisting that défendant had breached the contract as above 
set out, completed the work called for by the contract ; that in so do- 
ing it was necessary that said firm should examine, and they did ex- 
amine, said outside records and various other outside sources of infor- 
mation, and do a large amount of uncompleted work; that the resuit 
was accepted by the défendant and the $65,000 was paid over as 
agreed. 

It further appears that by reason of the failure of the défendant to 
furnish such missing records and documents said firm was delayed for 
la long period (two years) in doing said work, was compelled to con- 
struct and replace a great number and amount of records and docu- 
ments, and was obliged to employ extra help far beyond what would 
hâve been otherwise necessary. 

The déclaration further sets out the contract, avers the légal obliga- 
tion of défendant to keep ail the records, warrants, and other docu- 
ments pertaining to spécial assessments, charges that the same were 
assumed to be so kept, and that said firm was only required to deal 
with what records and documents were stored in the vaults and stor- 
age places of défendant, and not with county and state records. 

The défendant declined to make any further payment, and plaintifif 
brought suit to recover damages so sustained, laid by plaintifï at the 
sum of $500,000. 

To the déclaration défendant filed six pleas. The first plea sets out 
that if said agreement was made as construed by plaintiff the contract 
would hâve been void as in contravention of the constitutional provi- 
sion regulating the amount of municipal indebtedness. The second 
plea sets out that there was no appropriation made for the payment of 
anything in excess of $65,000; and therefore, if the contract was 
made to pay the extra sum, it would hâve been void. The third plea 
allèges the statute requiring the advertising for and taking bids for 
such work, and charges that no bids for the work were taken ; where- 
fore the agreement to pay such extra sum, if made, would hâve been 
void. The fourth and fifth pleas set up the failure to comply with 
said necessity of taking bids, etc., in accordance with the city ordi- 
nances, and the want of action on said claim by the council, and its 
conséquent invalidity. The sixth plea sets up the ordinance forbidding 
the payment for extra work, unless the council authorize it on the re- 
port of the commissioner of public works, charges that no such action 
was had in the présent case, and that therefore the claim of plaintifï is 
void. Plaintifï demurred to each of said pleas. 

On the hearing the court overruled the demurrer to the pleas and 
carried it back and sustained it to the déclaration. Plaintiff thereupon 
elected to stand by his déclaration ; whereupon the court entered judg- 
ment for défendant. To correct thèse alleged errors, this writ of er- 
ror was sued out. 
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David B. Gann, George H. Peaks, and Morris M. Townley, ail 
of Chicago, 111. (Delevan A. Holmes, of Chicago, 111., of counsel), for 
plaintiiï in error. 

Wm. H. Sexton and Charles M. Haft, both of Chicago, 111., for de- 
fendant in error. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
The only matter which we deem it necessary to consider is whether 
défendant obligated itself by the contract, in terms or by implication, 
to furnish to plaintilï's firm the records and documents and other in- 
formation which plaintiff was compelled to search for and obtain 
from the county and state records. 

Défendant undertook to provide plaintiff's firm with ail records and 
documents belonging to it, or in its custody. Said firm agreed to ob- 
tain ail original documents necessary and to search ail the records re- 
quired, whether such records contained other matter or not, to carry 
out said undertaking. They agreed to do the work within 10 months 
from the time défendant furnished them a place in which to do it, 
and gave them access to the records, etc., so far as the same were in 
defendant's possession. They stipulated with défendant that their un- 
dertaking covered the spécial assessments of those municipal corpo- 
rations, or parts thereof , theretofore annexed to défendant. 

Now, it is apparent that the only language of the contract which 
gives any color to plaintiff's contention is that quoted above, whereby 
the défendant agrées to furnish plaintiff's firm with ail records, etc., 
belonging to it, etc. ; but thèse words, taken in connection with the 
rest of the contract, leave no doubt but that the défendant was obli- 
gated to make no search for or furnish to plaintiff such information 
as was to be procured from court or other outside records ; nor was 
it to be presumed that défendant had thèse in its possession. They 
were neither city records nor documents. 

[2] There could be no stronger déclaration that no extras would 
be allowed than that of said clause 12 of the contract. There is no 
obscurity in this language. There is no ground for the claim that 
défendant failed to perform its part of the agreement. No alléga- 
tion of the déclaration can prevail over the plain language of the 
writing between the parties. This is too well settled to require citation 
of authority. Nor can the terms of the contract be in any way modi- 
fied hy what was said prior to the exécution thereof. This is particu- 
larly the case in regard to municipal undertakings, which are hedged 
about by statute with safeguards and preliminary requirements of 
such a character as to prevent informai modifications of the substance 
thereof. Simpson v. U. S., 172 U. S. 372, 19 Sup. Ct. 212, 43 L. Ed. 
482 ; Sanitary District v. Ricker, 91 Fed. 833, 34 C. C. A. 91 ; Brawley 
V. U. S., 96 U. S. 168, 24 L. Ed. 622; Cleaveland v. Richardson, 132 
U. S. 318, 10 Sup. Ct. 100, 33 L. Ed. 384. 

In our judgment, the contract in this case precludes any claim of 
plaintiff for rémunération in excess of the $65,000. The déclaration, 
fail» to make out a case for the relief sought, and the action of the 
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court in carrying back and sustaining the demurrer to that instrument 
involves no mistake of law. 

The judgment of the District Court is therefore aiïirmed. 



PARKER WASHINGTON CO. T. CRAMER. 
(Circuit Court of Appeals, Seventt Circuit. November 18, 1912.) 

No. 1,858. 

1. Courts (§ 322*) — JuEisDrcTiON of Fedekal Courts — Allégation of Citi- 

ZENSiiiP— Corporations — "Citizen." 

An allégation merely that a défendant corporation is "a citizen" of r 
particular state is not sufHeient as a basis of jurisdiction of a fédéral 
court on the ground of diversity of citizenship, since the corporation is 
not in truth a citizen of any state, but for the purposes of such jurisdic- 
tion it is conclusively presumed that the stoekliolders whom it represents 
are citizens of the state by which it is chartered, and the approved form 
of allégation is that the défendant is a corporation organized and existing 
under the laws of the named state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 876-881, 887; 
Dec. Dig. § 322.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1168, 1169. 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.1 

2. Appeal and Erroh (§ 1178*) — Reversal: — Remand 10 Try Question of 

Jurisdiction. 

Jurisdiction of a fédéral court on the ground of diverse citizenship does 
not dépend on the présence or absence of allégations in the plaintifCs 
pleading respecting citizenship but on the aetual fact of diversity of citi- 
zenship, and where a cause has been tried on the merits and a verdict, 
and judgment rendered for plaintifC, on a reversal by the appellate court 
because of the absence of any sufflclent allégation in the déclaration, or 
proof in the record to show such diversity, it is compétent for the court 
to remand with leave to permit plaintiff to file an amendment and de- 
fendant to take issue thereon, and, in case the trial of such issue shows 
jurisdiction, to enter judgment on the previous verdict. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4604- 
4620; Dec. Dig. § 1178.*] 

In Error to the Circuit Court of the United States for the Easterr: 
Division of the Northern District of Ilhnois; Kenesaw M. Landis, 
Judge. 

Action at law by Harold Cramer, a minor, by his next friend, Har- 
riet É. Stears, against the Parker Washington Company. Judgment 
for plaintiff, and défendant brings error. Reversed. 

Sheppard Barclay, of St. Louis, Mo., for plaintiff in error. 

B. J. Wellman and P. L. McArdle, both of Chicago, 111., Thomas 
T. Fauntleroy and P. H. CuUen, both of St. Louis, Mo., for défendant 
in error. 

Before BAKER, SE AMAN, and KOHESAAT, Circuit Judges. 

BAKER, Circuit Judge. [1] Défendant in error, plaintiff below, 
filed his déclaration in the Circuit Court of the United States for the 

*For other cases see same topic & § numbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Northern District of Illinois to recover damages for personal injuries 
alleged to hâve been sustained by him through the négligence of the 
défendant. Respecting jurisdiction on the ground of diversity of cit- 
izenship, the déclaration alleged that the plaintifï was a citizen of Il- 
linois, and that the défendant, a corporation, was a citizen of New 
Jersey. Without challenging the truth or the sufficiency of the ju- 
risdictional averment, défendant went to trial upon the merits, and the 
jury returned a verdict for plaintiff, and the court thereupon entered 
the judgment to which this writ of error is addressed. 

The record is barren of anything to sustain jurisdiction, except the 
averment in the déclaration. Inasmuch as the fiction is, not that the 
corporation itself is really a citizen, but that the stockholders are ail 
citizens of the state which chartered the corporation, and that the 
corporation is a mère form through which such citizens are exercising 
their constitutional right of being heard in a fédéral court when the 
controversy is between citizens of différent states, the approved form 
of allégation is that the défendant is a corporation organized and ex- 
isting under the laws of the named state. From this formula of 
averment an irrebuttable presumption that the stockholders are citi- 
zens of the chartering state is held to arise. And, since the corpora- 
tion itself cannot be in truth a citizen, an allégation that it is a citizen 
is inadmissible as a basis on which to found the aforesaid irrebuttable 
presumption. We are constrained, therefore, to hold that the aver- 
ment of jurisdiction is bad, and to reverse the judgment for the want 
of any showing of jurisdiction. Lafayette Ins. Co. v. French, 18 How 
404, 15 L. Ed. 451 ; Knight v. Lutcher & Moore Lumber Co., 136 
Fed. 404, 69 C. C. A. 248. 

[2] How far back must the proceedings in the trial court be torn 
up and held for naught? If défendant had raised in limine a ques- 
tion of the sufficiency of the jurisdictional averments, an amendment 
in due form would hâve been allowed at once. And, if défendant had 
filed a spécial plea to the jurisdiction on the ground that the con- 
troversy was not between citizens of différent states, a trial of that 
issue of fact, and by a jury if défendant so desired, could hâve been 
had before défendant pleaded his défense to the cause of action and 
went to trial on the merits. Indeed, prior to Act March 3, 1875, c. 
137, 18 Stat. 470 (U. S. Comp. St. 1901, p. 508), a défendant could 
«nly take issue on the averments of citizenship by a plea in abate- 
ment. But while the Act of 1875 leaves the question of jurisdiction 
open throughout the case and makes it the duty of the trial court and 
of reviewing courts, of their own motion, to be satisfied that juris- 
diction exists, nevertheless the nature of the question of jurisdiction 
is inherently the same as it was prior to 1875 ; that is, it is a matter 
of abatement. It may end the instant suit, but does not touch or af- 
fect the cause of action. 

If jurisdiction depended upon the présence or absence of an aver- 
ment in the déclaration respecting citizenship, unquestionably we 
would bç required to set aside ail the proceedings in the trial court 
back to the déclaration, with leave to the plaintiff to file an amended 
^déclaration. : But jurisdiction in the trial court is not dépendent upon 
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the allégation, but upon the actual fact of diversity of citizenship. An 
undenied allégation in the déclaration may be taken as truthfully pre- 
senting the facts; but, if the déclaration is wholly déficient, jurisdic- 
tion nevertheless exists if the fact of diversity of citizenship is brought 
into the record at any time or in any way while the cause is before tiie 
trial court. 

In Mexican Central Rail way v. Duthie, 189 U. S. 7Ç>, 23 Sup. Ct. 
610, 47 L. Ed. 715, the déclaration was déficient, the défendant joined 
issue on the merits, and a trial was had resulting in a verdict for the 
plaintiiï. But there was nothing in the record preceding the verdict 
to show that there was, in truth, a controversy between citizens of 
différent states. The trial court permitted the plaintiff to allège and 
to offer proof to sustain the fact of diversity of citizenship, and the 
Suprême Court held that this was within the power of the trial court. 
This décision further indicates, we think, that a défendant would not 
be denied the right of trial by jury, if, after verdict, an issue of fact 
respecting diversity of citizenship was framed and a trial by jury was 
desired. 

If a défendant may hold tight to a defective jurisdictional averment 
as an anchor to windward and then go througli a trial on the merits, 
knowing that, if he wins on the merits, he can hâve the record cured 
so that his opponent is forever stopped, while, if beatcn, he may sue 
out a writ of error and insist to the appellate tribunal that it is pow- 
erless to do other than grant him a new trial on the merits, skill in 
fencing by the advocates would seem to be more influential in reach- 
ing results than justice between the parties ; for, if a défendant in 
such circumstances should demand a new trial at the hands of the trial 
court on the ground that jurisdiction did not affirmatively appear in 
the record, that court, under the authority of the Duthie Case, supra, 
would give the plaintiff an opportunity to bring the fact of diversity 
of citizenship upon the record, after verdict, instead of setting the 
verdict aside. And we believe that an appellate tribunal is not in- 
evitably bound to allow such a défendant any greater advantage by 
reason of his covering the objection than he would hâve had on dis- 
closing it to the trial court; that an appellate tribunal has power to 
mold ifs mandate on affirmance or on reversai so as to give more im- 
portance to the substantial rights of the paKies than to the feints and 
covers of advocates. In Grand Trunk Western Railway Co. v. Red- 
dick, 160 Fed. 898, 88 C. C. A. 80, we followed the course of reversing 
a judgment, while leaving vvhat we found to be a just verdict stand, 
pending an inquiry in the trial court into the fact of diversity of cit- 
izenship; and a reconsideration of the question has not led us to find 
any valid ground for departing from that décision. 

It is true, as défendant insists, that we cannot ultimately détermine 
the merits at this time. That is, we cannot now affirni a judgment 
which has not yet been entered and which will never be entered if the 
trial court finds that there was, in fact, no diversity of citizenship. 
The judgment heretofore entered, to which the présent writ of error 
is addressed, must inevitably be reversed because this court, having 
only appellate jurisdiction on this writ of error, cannot conduct an 
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inquiry into the facts of diversity of citizenship. But we hâve before 
us the whole record, which we hâve been at liberty to search and 
hâve searched for the purpose of finding évidence of facts to sustain 
jurisdiction. There is no such évidence; so, it being our duty to re- 
verse the judgment, we hâve considered whether the trial court should 
take up the question as one arising subséquent to the verdict, as in the 
Duthie Case, supra, or whether the trial court should take up the ques- 
tion at the threshold of a trial de novo. We hâve found nothing in 
the record which would justify or require the trial court to put the 
parties to the trouble and expense of a new trial on the merits. The 
déclaration states a good cause of action. There was évidence to show 
that the défendant, a contracting corporation, in constructing a tun- 
nel, had created a dump of earth and broken rock in which pièces of 
wire with unexploded caps were left, with defendant's knowledge, and 
that défendant knew that numbers of children had been playing on 
this dump and finding thèse unexploded caps ; and that plaintiff, with- 
out fault on bis part, was injured through the explosion of one of 
those caps. We liave found no errors in the instructions to the jury 
and there is nothing in the record to indicate that the award of dam- 
ages is disproportionate to the injuries actually suffered by the child. 
Thèse findings are, of course, only used by us as the basis of deter- 
mining the scope of the mandate in reversing the judgment and are 
not intended as conclusive upon the défendant, in case a new judg- 
ment is entered against it in the trial court. 

The judgment is reversed, with the direction to the trial court to 
permit plaintiff to file an amendment respecting diversity of citizen- 
ship and to permit the défendant to take issue thereon, if it is so 
advised, and to grant to the parties the trial of such issue by a jury, 
unless the jury is duly waived, and to dismiss the action without préj- 
udice, at plaintiff's costs, if it be found that diversity of citizenship 
did not exist, but otherwise to enter judgment upon the verdict. 



TAZOO & M. V. R. CO, v. LONG. 

(Circuit Court of Appeals, Slxth Circuit. Jauuary 7, 1913.) 

No. 2,238. 

1. Masteiî aîsid Sï:i!vant (§ 205*) — Injuries to Servant — Négligence — Sape 
Place and Appliances — Assumpiion of Risk. 

Where a brakenian fell and was Injured wliile attempting to mount a 
liox car because of the alleged absence of a haudbold on top of the car, 
defendant's nejjllgence consisted lu a fallure to provide reasonably safe" 
appliances, and hence plaintiff dld not assume the risk arising from 
methods of work adopted by défendant, in that plalntlfC had knowledge 
that défendant in Inspecting cars made no inspection of the roof, except 
such as could be seen from the ground. 

TEd. Note. — For other cases, see Master and Servant, Cent. Dlg, §§ 547- 
549 ; Dec. Dlg. § 205.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
201 F.— 50 
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2. JL\STEB AND Servant (§ 124*) — Injuries to Servant — Raileoads — Care 

Eequieed — Inspection. 

Where a brakeman was injured while attempting to climb a car by 
the alleged absence of a bandhold on tlie roof, the carrier owed him the 
duty of reasonable inspection to discover whether the handholds VFere 
safe, and plaintlfl: was entitled to présume that défendant would rnake 
a reasonably sufficient inspection of the car to ascertain its actual con- 
dition. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 235- 
242; Dec. Dig. § 124.*] 

3. Mastbb and Servant (§ 286*) — Injuries to Servant — Railboads— Inspec- 

tion — Question for Jury. 

Whether a railroad's inspection of a freight car from which plalntiff 
fell and was injured was in fact reasonably sufficient is ordinarily one of 
fact for the jury. 

[Ed. Note. — For other cases, soe Master and Servant, Cent. Dig. §§ 1001, 
1006. 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. Dig. 
§ 28C.*] 

4. IUaster and Servant (§ 205*) — Injuries to Servant — Bkakbmen — As- 

SUMED RiSK. 

If a brakeman may be charged with having assumed the risk of 
a mère insecure fastening of a handhold on top of a car by reason of his 
knowledge of the railroad company's method of inspection, from tlie 
ground, such assumption would not exteud to the risk of an entire ab- 
sence of a grablron near the edge of the roof, plainly visible on an in- 
spection from the ground. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 547- 
549 ; Dec. Dig. § 205.*] 

5. Masteb and Servant (§ 289*) — Injuries to Servant — Contributoey Nég- 

ligence — Railroads. 

Where plalntiff was injured by falling from a railroad car because of 
the absence of a grablron on the roof, whether he wrs négligent in climb- 
ing on the car without flrst ascertainlng whether it had a roof grablron 
was for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1089, 
1090, 1092-1132 ; Dec. Dig. § 289.*] 

(i. ÏRIAL (§ 280*) — Exceptions — Scope. 

An exception geuerally to the court's summary of the facts and the 
court's statement in regard thereto was not sufficient to raise the question 
of mère inaccurate but not otherwlse unfair summary of the facts, wheth- 
er as Includlng too much or too llttle, belng sufficient ouly to requlre con- 
sidération as to whether the court's statemeuts, summary of the testi- 
mony, and comments were unfair, as tending to excite préjudice or as 
Inconsistent wlth judlclal caution, or as luvadlng the jury's province. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 691-G93; Dec. 
Dig. § 280.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee; Jno. E. McCall, Judge. 

Action by J. J. Long against the Yazoo & Mississippi Valley Rail- 
road Company. Judgment for plaintifif, and défendant brings error. 
Aiilîrnied. 

Fitzhugh & Biggs and Thos. A. Evans, both of Memphis, Tenn. 
(C. N. Burch, of Memphis, Tenn., of counsel), for plaintifï in error. 

Anderson & Crabtree, of Memphis, Tenn., for défendant in error. 

*For olher cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r.Indexes 
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Before KNAPPEN, Circuit Judge, and SATER and SESSIONS, 
District Judges. 

KNAPPEN, Circuit Judge. Défendant in error (plaintiff below) 
recovered verdict and judgment against plaintiff in error (as défend- 
ant below) on account of injuries alleged to hâve been received by 
plaintiff while in defendant's employ as brakeman. 

Plaintiff's testimony tended to show that while attempting, in the 
discharge of his duty, at one of defendant's terminais, to climb to the 
top of a standing freight car, he reached up to seize the handhold or 
grabiron which should be upon the top of the car ; that in his then 
position he could not see the top of the car, nor whether the handhold 
was there; that the handhold was in fact gone, with the resuit that 
plaintiff lost his footing (recovering himself , however, before reaching 
the ground), his abdomen striking "the handhold and (on?) the side 
of the car," causing hernia and other permanent injuries. 

Defendant's alleged négligence with respect to maintaining this 
handhold was the only ground of liability submitted to the jury; and 
an instruction was given that no recovery could be had if the hand- 
hold was there at the time of the accident. Défendant introduced 
évidence that at and before the time of plaintiff's injury the custom- 
ary method of inspection at defendant's terminais, as well as at those 
of other railroad companies, was to observe from the ground whether 
there were any apparent defects in the roof (which was visible from 
the ground), and if the roof looked sound and ail right, and the bad 
order card showed nothing wrong with the roof, to make no further 
inspection. 

Plaintiff had had several years' expérience in railroad opération, 
and had at one time been in the service of the Interstate Commerce 
Commission as safety appliance inspecter. A few days before the 
accident, he had sustained a similar fall through lack of a grabiron 
on the top of a car. He testified that in his previous railroad expé- 
rience he had frequently found grabirons missing from roofs of cars. 
In a letter written after the accident he said: 

"Car Inspectors say they were not supposed to go on top of cars to Inspect 
them, so that is why thèse things are not seen." 

On this évidence the défendant contended that plaintiff had assumed 
the risks incident to defendant's method of inspection, and asked for 
direction of verdict accordingly. This being refused, an instruction 
was asked (likewise refused) that if défendant had a method of car 
inspection which did not include inspection of the roof grabirons, 
and that this method of inspection was known to the plaintiff, the 
latter "assumed this method of work," and could not recover on ac- 
count of defendant's failure to inspect the roof irons. 

[1] We think thèse requests were properly refused. We are un- 
able to agrée with defendant's contention that this case falls within the 
rule that an employé by entering and continuing in the employment 
assumes the risks arising from methods of work which he knows, or 
by the exercise of reasonable care should hâve known, to be danger- 
ous. The case hère presented does not involve the method of carry- 
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ing on tlie work in wliich the employé is en^aged, but the exercise of 
care by the employer in the performance of his duty to f urnish the em- 
ployé reasonably safe appliances or a reasonably safe place with or 
in which to work. The object of an inspection is to ascertain the actu- 
al existence of dangerous conditions, as preliminary to their removal. 

[2] Défendant primarily owed plaintiff the duty of using due care, 
by way of reasonable inspection, to discover whether the handholds 
were in safe condition ; and it is elemental that plaintiiï had the right 
to présume that défendant would make a reasonably sufficient inspec- 
tion of the car. 

[3] The question whether the inspection actually made vvas in fact 
reasonably sufficient would ordinarily be one of fact for the jury. 
Felton V. Bullard, 94 Fed. 781, Z7 C. C. A. 1. Whether or not plain- 
tiffs knowledge that the method of inspection regularly used by de- 
fendant was insufficient to disclose ail defects reasonably ascertain- 
able called upon him to exercise greater care in looking out for his 
own safety, the contention that he thereby assumed ail risks result- 
ing from an insufficient inspection, and absolutely relieved défend- 
ant theref rom, is, we think, contrary to reason and unsupported by au- 
thority. The effect of such contention would be to impose pro tanto 
upon the employé the otherwise nondelegable duty of the employer. 
In our opinion, fhe case of Texas & Pacific Ry. Co. v. Archibald, 170 
U. S. 665, on page 672, 18 Sup. Ct. 771, on page 779, 42 L. Ed. 1188, 
is distinctly opposed to defendant's contention, Mr. Justice White there 
said that: 

"No rea.son ean be found for and no autliority exlst.s to .support the conten- 
tion that an employé, eithcr froni his knowledge of the euiployer's method of 
biLsincss or from a fallure to use ordinary care to ascertain such nietliods. 
suh.1ects hiniself to the risks of appliances being fnrnislied, wliicli contain de- 
fects that might hâve been discovered by reasonable inspection. * * * 
The employé is not conipelled to pass judgment on the employer'» methods 
of business or to conclude as to their adequacy. He bas a right to assume 
that the employer wll! use reasonable care to make tlie appliances safe and 
to deal with those furiiished, relying on this fact, subjeet, of course, to the 
exception which we bave already stated, by which where an appliauce is fur- 
iiished an emi)loyé in which there exists a defect lînown to him or plainly 
observable by him, he cannot recover for an injury caused by such détective 
appliance, if, with the knowledge above stated, he negligently continues to 
use it." 

[4] But if it were to be conceded that plaintiff assumed the risk 
of a mère insecure fastening of the handhold, not discoverable by an 
inspection from the ground, such assumption could not reasonably 
extend to the risk of the entire absence of a grabiron near the edge 
of the roof, plainly visible on an inspection from the ground. 

From the conclusion reached that plaintiiï did not assume the risk 
resulting from lack of the grabiron through his knowledge of defend- 
ant's custom in not making a roof inspection it follows that no prej- 
udicial error was committed in the refusai to permit a cross-examina- 
tion of plaintiiï, when produced on rebuttal, as to his knowledge of 
the custom of railroads generally to omit such roof inspection. 

[5] It is urged that verdict should hâve been directed for défend- 
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ant on tlie ground that plaintifï was conclusively shown to hâve been 
négligent in climbing upon the car without first ascertaining whether 
it Iiad a roof grabiron. This proposition needs little discussion. The 
question of plaintiff's négligence was clearly for the jury, in view of 
his testimony that the car had no bad order card or any indication that 
it was out of order, and that the grabiron, if there, would net hâve 
been visible to him when climbing up the side of the car. The facts 
of plaintiff's previous injury under similar circumstances, and his 
knowledge that grabirons were frequently missing from tops of cars, 
were addressed to, but did not conchule the question of fact 

There vi'as a sharp conflict of testimony as to the facts of the ab- 
sence of the grabiron and as to whether plaintiff's injuries were the 
resuit of the alleged accident. The défendant gave évidence, among 
other things, that on an inspection of the car, made as soon as informa- 
tion of the alleged defect was received, the grabiron was found secure- 
ly in place, although somewhat bent, and that the plaintiff immediately 
following the accident was not treated for, and gave no évidence of 
the existence of the permanent injuries of which he now complains ; 
defendant's theory being that the alleged permanent injuries (othe- 
than hernia) were the resuit of disease having no relation to the ac- 
cident. 

The court clearly and pointedly stated to the jury the issues on both 
thèse questions, together with the claims of the respective parties, and 
to some extent summarized the testimony relating to both propositions, 
with comments upon certain features of the testimony. The learned 
judge expressed his opinion that the greater weight of the évidence 
favored plaintiff's right of recovery. The court's summary of the évi- 
dence on the question whether the handhold was missing is criticised 
as unduly emphasizing the plaintiff's contention and not fairly stating 
that of défendant ; and his summary of the facts as to the extent of 
the injury is criticised in certain respects as an invasion of the province 
of the jury, unwarranted by the record, and highly prejudicial to de- 
fendant. 

It should go without saying that, if the charge is subject to thèse 
criticisms, défendant is entitled to a new trial. It is conceded that the 
trial judge had the right to express his opinion upon the facts, provid- 
ed the jury were given clearly to understand that the court's expres- 
sion of opinion was not binding upon them, and that the jurors were 
the final and sole arbiters of the questions of fact. The court fully 
performed its duty in this regard. 

[6] The only exception which can be thought to relate to the criti- 
cisms in question is found in the statement of counsel to the court 
that he desired "to generally except to your summary of facts and your 
statement in regard thereto." This exception is not sufficiently spécifie 
to raise the question of a merely inaccurate (but not otherwise un- 
fair) summary of the facts, whether as including toc much or too 
little. So limited, a more spécifie criticism and the giving of oppor- 
tunity to make necessary or proper corrections or additions would be 
necessary. United States Coal Co. v. Pinkerton (C. C. A. 6) 169 Fed. 
536, 541, 95 C. C. A. 34. We think, however, the exception spécifie 
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enough to require us to consider whether the court's statements, sum- 
mary of testimony, and comments were unfair to défendant, as tend- 
ing to excite préjudice or as inconsistent "with due regard to the right 
and duty of the jury to exercise an independent judgment in the prem- 
ises, or with the circumspection and caution which should characterize 
judicial utterances." On a careful considération of the entire charge, 
and taking into account that the court's attention was not challenged 
to any spécifie inaccuracy of statement, we are not impressed that it 
is subject to the criticism of unfairness as above defined. 

Assignments of error numbered 41/2, 9, and the first paragraph of 
No. S, which are directed against certain parts of the charge as given, 
are unsupported by exception, and cannot be considered. 

The judgment of the Circuit Court is aifirmed, with costs. 



GEORGE H. LEONARD & CD., to Use of MARDEN, ORÏH t& HASTINGS, 

K()LrJOR. 

(Circuit Court of Appeals, Fourth Circuit. December 21, 1912.) 

No. 1,119. 

Evidence (| 417*) — Sales — Time for Pebfokmance. 

Défendant contraeted to nialce and sell to plaintiffs, who were dealers, 
5,000 barrais of taniilng extract, to be dellvered at fairly regular inter- 
vais durlng a year. After 10 months, défendant having dellvered but 
about 1,000 barrels, a new contract was nmde, extendlng tbe time, and 
by wliich défendant agreed to report weekly the quantity on hand, to 
enable plaintiffs to order accordingly. He failed to keep such agrée- 
ment, and after tbe lapse of 14 months more, durlng Wtiich défendant 
dellvered but 49 barrels, plaintiffs demandod the greater part of the re- 
mainder called for, and, when it was not dellvered, sued for breach of 
the contract The second contract dld not in terms flx any time when 
it should expire. Held, that the court could not say as matter of law 
that it expired at the end of a year, but that plaintiffs were entltled to 
show, by the cireumstances and conduct of the parties, that it had not 
expired when they made thelr demand, and, if such fact was proved, to 
show the damages they sustained by Its breach. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 1874-1809 ; 
Dec. Dig. § 417.*] 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Harrisonburg; Henry C. McDowell, Judge. 

Action at law by George H. Léonard & Co., to the use of Marden, 
Orth & Hastings, against John E. Roller, trading as the Excelsior 
Oak Extract Company. Judgment for défendant, and plaintiffs bring 
error. Reversed. 

R. T. Barton, of Winchester, Va., for plaintiffs in error. 
Rudolph Bumgardner, of Staunton, Va. (Bumgardner & Bumgard- 
ner, of Staunton, Va., on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and ROSE,. 
District Judges. 

•For other cases ses Bame topic & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ROSE, District Judge. This is a suit for a breach of a contract 
to make, sell, and deliver tanning extract. The plaintiffs in error 
were plaintiffs below. Tliey were the buyers. Tiiey will be referred 
to as such. They are ail citizens of Massachusetts. The défendant 
below is défendant in error hère. He is a citizen of Virginia. He 
was the seller. He will be so designated. He is a manufacturer of 
tanning extracts. The buyers were dealers in such commodities. 
They contracted with producers to take large quantities of their out- 
put at more or less fréquent intervais, extending sometimes over con- 
sidérable periods, as, for example, a year. They sought purchasers 
for what they had agreed to buy. If they found those who took what 
they had bought, when and as they were able to deliver it, and who 
would pay them a higher price than they had bound themselves to 
give, they made money. If they did not, they lost. To save cost 
of transsliipment, they caused the extracts to be shipped directly from 
the factory of production to those who had purchased from them. 
This method of doing business necessarily resulted in their agreeing 
to deliver what at the time was not in their possession. If the pro- 
ducers carried out their bargains with them, they were safe. If the 
reverse happened, they might find themselves under serious liability. 

The déclaration in this case says that the method of doing business 
above described was in contemplation of both the buyers and the 
seller at the time they entered into contractual relations with each 
other. For présent purposes this allégation must be assumed to be 
true. The first agreement between them bore date September 12, 1904. 
The contract then made was in writing. By its terms the seller sold 
and the buyers bought an aggregate of 5,000 barrels of extract f. o. b. 
cars, Broadway, Va. Shipments to fill the contract were to be made 
at fairly regular intervais between September 15, 1904, and Septem- 
ber 15, 1905, as buyers might from time to time order. Up to the 22d 
of July, 1905, the seller had shipped only 1,026 barrels, and 3,974 
had not been delivered. On the last-mentioned date the parties made 
a new coatract. It took the form of an agreement proposed by the 
seller and accepted by the buyers. The seller stated that he entered 
into it in considération of his having failed to make delivery under 
his contract of September 12, 1904, according to its terms, and in con- 
sidération of the buyers giving him further time to fulfill it. The 
seller undertook to report to the buyers each Wednesday the approx- 
imate quantity of wood bark, extract, and tank cars on hand, the 
estimated quantity of extract which he would make in the next week, 
and the shipments of extract made since the preceding report. He w^as 
to make .shipments as instructed by the buyers as rapidly as possible 
until the balance of the 5,000 barrels were delivered. He was to 
ship to nobody else, except one concern, and not to it unless there was 
extract due it on a contract made prior to the date of his original 
agreement with the buyers, viz., September 12, 1904. 

As the case is now before us, it must be assumed that the seller 
broke his contract as to almost ail of the 3,974 barrels which he was 
to ship as directed by the buyers. He shipped 49, and 3,925 are still 
undelivered. He never made a single weekly report called for in the 
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contract. The course the case took below rendered it unnecessary 
for him to explain, excuse, or justify thèse apparent breaches of con- 
tract. The buyers charged, in one or the other of the couiits of their 
déclaration, that on various dates, ranging from vSeptcinber 15, 1905, 
to September 12, 1906, Ihey had by letters, telegrams, and personal 
interviews urged the seller to carry eut his contract, by reporting the 
quantities of material as therein provided for, and by shipping the 
extract to the persons and places to which the buyers had directed. 
They assert that they could not, without such reports, safely sell the 
extract to be obtained from him, and as a conséquence could not give 
him orders for shipment. In some instances they say that they re- 
fused profitable orders for the kind and quality of extract he was 
to deliver to them. In other cases they bought extract to fill such 
orders at a higher priée than that they agreed to pay him. They 
further charged that he broke his contract by selling and delivering 
extract to other persons. 

For the présent purposes it may be assumed that the buyers prop- 
erly charged the making of the contract between them and the seller 
and its breach by the latter. Below the dispute between them was 
primarily as to the measure of damages to which the buyers were 
entitled, and secondarily as to the manner in which such damages were 
to be proved. 

Ilefore discussing thèse questions it may be said that in August, 

1905, the buyers ga.ve the seller an order for a car load, or 60 bar- 
rels, of extract. This order was not filled by him. It is agreed that 
this failure damaged the buyers to the amount of $119.58. This sum 
the seller paid into the court below. The buyers may bave it wheri- 
ever they are ready to take it. 

The pending controversies between the parties concern the remain- 
ing 3,865 barrels. The buyers say that their failure to obtain thèse 
from the seller bas cost them $9,846.78. The learned judge below re- 
fused to allow them to offer any évidence to show that they had in 
fact sutifered this loss, or any part of it. • 

In the déclaration it is alleged that on the 18th and 19th of Sep- 
tember, 1906, the buyers ordered the seller to deliver the major part 
of thèse 3,865 barrels, and it is also charged that they could and would 
bave sold the remainder if they could hâve obtained them. They 
claimed to recover the différence between the price which, under their 
contract, they were to pay the seller and (1) the price at which they 
had to buy extract to fill the orders which, on September 18 and 19, 

1906, they had given him, and (2) the price at which they could hâve 
sold the remainder in September, 1906. It will be noted that the 
date on which thèse large orders were given by the buyers to the 
seller was nearly 14 months subséquent to the making of the contract 
of July 22, 1905. It was, however, only 6 or 7 days after the déclara- 
tion allèges that the buyers in a personal appeal made their last at- 
tempt to induce the seller to carry out his contract. 

The demurrer of the seller to tlie amended déclaration was over- 
ruled. The learned judge below was, however, of o]3inion that the 
seller was entitled to be informed by a bill of particulars in détail pre- 
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cîsely what damages the buyers proposed to prove they had suffered 
and in what manner such damage had been occasioned. The buyers 
thereupon filed a bill of particulars. In it they said that they intended 
to prove the loss they had suffered by the failure of the seller to com- 
ply with their orders of September 18 and 19, 1906, so far as such 
orders had been given, and to show the différence between the con- 
tract priée and the market price prevailing in September, 1906, so 
far as concerned that portion of the extract for which they had not 
given the seller any orders. The learned judge below was of opinion 
that by a fair construction of the contract of July 22, 1905, the buyers 
were bound to order, and the seller bound to deliver, the extract in 
fairly regular quantities. He held that the failure of the seller to 
make the weekly reports called for by his contract relieved the buyers 
of any obligation to give orders, but that such failure did not of itself 
extend the time for the performance of the contract. He ruled that 
such time expired not later than July, 1906. He reachad this conclu- 
sion by assuming that the contract of July, 1905, called for substan- 
tially the same rate of delivery as that of September 12, 1904, which 
was 5,000 barrels in 12 months, or 416% barrels per month. He said 
the 3,974 barrels which were undelivered when the contract of July 
22, 1905, was made, should at this rate hâve been delivered in 9.53 
months — that is to say, by some time early in May of 1906 — and that 
it could not be assumed that the parties had contemplated that the 
time of such delivery would extend beyond July, 1906. He thereupon 
notified the counsel for the buyers and the seller that at the trial he 
would not allow the former to oflfer évidence in support of any of 
the items of damage alleged in such bill of particulars. He said that 
under the déclaration the buyers might be entitled to présent évidence 
of other damage suffered by them. He added, however, that such évi- 
dence, if offered at the trial, would constitute a complète surprise to 
the seller, unless the latter was notified in advance that it would be 
so presented. He therefore ordered that the buyers, if they wished 
to prove other damage, should file a new bill of particulars. His let- 
ter to the counsel is in the record as one of the orders in the case. 
It closes by stating : 

"I antlcipate that no bill of particulars wlU be filed under the order of to- 
day. If so, the resuit will merely be that no évidence * * * can be re- 
ceived in behalf of plaintiffs, on the theory that my construction of the second 
contract will be accepted as a dernier resort." 

No other bill of particulars was tendered by the buyers. It fol- 
lowed that under the rulings of the court there was nothing to try. 
AU that remained to be done was to make the necessary formai ar- 
rangements for seeking hère to review by writ of error the accuracy 
of the rulings below. The parties stipulated to waive a jury trial and 
to submit the case to the judge. The buyers made formai tender of 
évidence to support their déclaration and to prove the items of dam- 
age alleged in their bill of particulars. In accordance with the ruling 
previously made, the latter évidence was rejected. Exception was 
taken. The case is hère. 
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We are of opinion that upon the allégations of the déclaration it 
was error to rule as a matter of law that the time during which the 
buyers could call for deliveries had necessarily expired before Sep- 
tember 18 and 19, 1906. It is true that, had the original contract 
been carried out according to its terms, the seller would hâve deliv- 
ered more than 400 barrels a month. It is equally true that in the 
10% months between the making of the first and the second contract 
he actually dehvered only 1,026 barrels, or at the rate of less than 
100 barrels a month, and neither party then treated the contract as 
at an end. No spécifie time of delivery was a term of the second 
contract. Under such circumstances, we do not see how it is pos- 
sible, in advance of the actual présentation of the évidence at a trial, 
to say when the time for performance of the contract of July, 1905. 
by its terms expired, much less what effect the acts of the parties 
and other circumstances might bave had in extcnding the time for its 
performance beyond the date assumed by the court below. The buy- 
ers should be allowed to prove, if they can, that the seller broke the 
contract. After so much lias been shovvn, and the court and jury 
know what took place subséquent to the making of the contract of 
July 22, 1905, and prior to the orders of September 18 and 19, 1906, 
it will be possible for the court to détermine what the proper measure 
of damages is. It hardly can be safely donc before. It is not impos- 
sible that the testimouy will take such a shape that, after it is in, ail 
that the court will be able to do will be to tell the jury that if they 
shall find certain facts there will be one measure of damages, and if 
they shall find certain other facts there will be another. In order 
to prevent surprise to the seller, the buyers may within proper limits 
be required to give, in the form of a bill of particulars or otherwise,, 
notice of ail the proofs of damage which they propose to offer, 
whether it be upon one theory of the case or another, or upon several. 
From the record before us it would appear that there may hâve been 
au almost total breach by the seller of his contract, and that the buy- 
ers bave been losers thereby. It would seem that the latter should 
hâve their day in court to prove what their loss has been, that it is of 
a kind and character for which the law will allow them to recover, and 
that it can be supported by évidence which the law holds compétent. 

It follows that the judgment below must be reversed, and the cause 
remanded for a new trial. 

Reversed. 
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AIELLO V. CRAMPTON. 

In re ALEXANDER MERCANTILE CO.'S ESTATE. 

(Circuit Court of Appeals, Blghth Circuit. November 6, 1912.) 

No. 3,774. 

1. CORPOBATIONS (§ 1*) — SEPAKATK ISnTITY. 

A corporation is au entity distinct and separate froui its stocltlioiders, 
tliougli ail of its stock is owned by a single individual. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dlg. §§ 1, 3-6; 
Dec. Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 2, pp. 160§-1621 ; 
vol. 8, pp. 7610, 7620.] 

2. Bankrtjptcy (I 165*) — Préférences. 

Where a bankrupt, being indeuted to a corporation, executed a note to 
it for such indebtedness, whlch note the corporation transferred to claini- 
ant, who, while the owner of niost of the corporation's stock, was also a 
prlvate banker, the fact tliat the corporation thereafter recelved certain 
notes of a third person froni the bankrupt in part payment of its clalni, 
which were not transferred to the claimant, was uot sufilcient to estab- 
lish that claimant had recelved a préférence froni the bankrupt, under 
the rule that unless a credltor recelves a portion of the bankrupt's prop- 
erty there is no préférence. 

[Ed. Note.— For other cases, see Bankriiptey, Cent. Dig. §§ 259, 260, 
266; Dec. Dig. § 165.*] 

On Transfer from the Suprême Court of the State of New Mexico. 

Claim of John Aiello against E. C. Crampton, as trustée of the 
bankrupt estate of the Alexauder Mercantile Company. From an 
order of the District Court reversing a referee's order allowing the 
daim, and directing that the same be disallowed, claimant appealed 
to the Suprême Court of the Territory of New Mexico, by which 
the same was transferred to the Circuit Court of Appeals. Reversed, 
with directions to affirm the order of the référée. 

Jesse G. Northcutt, of Trinidad, Colo. (A. W. McHendrie, of Trini- 
dad, Colo., on the brief), for appellant. 

H. L. Bickley, J. Leahy, and L. S. Wilson, ail of Raton, N. M., 
for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. The Alexander Mercantile 
Company, of Raton, N. M., was a corporation engaged in the mer- 
cantile business, and on the 22d day of July, 1910, certain of its cred- 
itors fîled a pétition in the district court for the Fourth judicial dis- 
trict of the territory of New Mexico, asking that said Alexander Mer- 
cantile Company be adjudged a bankrupt. Such proceedings were 
had therein that on September 27, 1910, said company was adjudged a 
bankrupt. The case was duly referred to a référée, and various cred- 
itors filed their claims for allowance against the bankrupt estate, among 
them being appellant, John Aiello, whose claim was based upon a note 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for the sum of $5,000, executed March 27, 1910, by said Alexander 
Mercantile Company to the Southern Colorado Mercantile Company, 
a corporation of Trinidad, Colo. ; said note having been transferred 
by assignment to appellant, John Aiello. Objections were filed to the 
allowance of the claim, and after hearing had the claim was, on No- 
vember 5, 1910, ahowed by the référée. From the order of the référée 
allowing the daim, the trustée duly filed a pétition for a review thereof . 
On May 13, 1911, the district court of the Fourth judicial district of 
the territory after hearing had, reversed the order of the référée al- 
lowing the claim, and entered its order directing that the claim be 
disallowed. From this jîtdgment of the district court appellant, John 
Aiello, appealed to the Suprême Court of the territory of New Mexico. 
As the case was pending in the Suprême Court of the territory upon 
its admission as a state, the Suprême Court, pursuant to the provisions 
of the enabling act, transferred the cause to this court. 

From the facts it appears that the Alexander Mercantile Company, 
being indebted to the Southern Colorado Mercantile Company, gave 
its note to the Southern Colorado Mercantile Company some time in 
the latter part of the year 1909, for the sum of $5,000, which note 
was renewed on March 27, 1910; said renewal note being the one 
sought to be proved by John Aiello as a claim against the bankrupt 
estate. It also appears from the évidence that some time during 
April, 1910, the Alexander Mercantile Company being insolvent, sold 
to one Guy M. Alexander a portion of its stock of merchandise for 
the sum of $2,500, in considération of which Guy M. Alexander and 
bis father executed notes aggregating the sum of $2,500, secured by 
a second mortgage upon a pièce of real property, said notes being 
dated April 26, 1910, and the same were given to, and received b}-, 
the Southern Colorado Mercantile Company, and that amount credited 
upon the account which the Alexander Mercantile Company owed to it. 
Appellant, John Aiello, was, at the time of the transaction referred 
to, président and manager of the Southern Colorado Mercantile Com- 
pany, owned most of the stock of the company, and personally con- 
ducted the transaction on behalf of that company. He was also en- 
gaged in the banking business at Trinidad, having a i^rivate bank owned 
solely by himself. 

The entire contention in this case is based upon the proposition that 
the transfer of the notes of $2,500, given by Guy M. Alexander and 
bis father, in payment of the merchandise which Guy M. Alexander 
purchased in April, 1910, from the Alexander Mercantile Company, 
the bankrupt, to the Southern Colorado Mercantile Company as a 
payment upon the indebtedness of the bankrupt to the Southern Colo- 
rado Mercantile Company, constituted, under the circumstances and 
knowledge which the parties possessed, a préférence under the bankrupt 
law; that as John Aiello was the président and manager of the Soutb- 
ern Colorado Mercantile Company, and owned most of the stock, a 
préférence given to it was in fact and in law a préférence given to 
John Aiello ; and that John Aiello, while retaining the benefît of such 
préférence, was not entitled to prove up bis claim based on the $5,000 
note. 
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[1j 2] Notwithstanding Aiello owned most of the stock of the South- 
ern Colorado Mercantile Company, the company was an entity, dis- 
tinct and separate from himself as an individual. Watson v. Bonfils, 
116 Fed. 157, 53 C. C. A. 535. So that the fact that the Southern 
Colorado Mercantile Company received the notes of Guy M. Alexander 
for $2,500 in payment upon its claim was in no respect the receiving 
of a préférence by John Aiello; for, before he can be charged with 
having received a préférence, he must, in his capacity as a creditor, 
hâve received some portion of the property or assets of the bankrupt 
As stated in Mason v. Nat. Herkimer County Bank, 172 Fed. 529, 
97 C. C. A. 155 : 

"The one thiiig absolutely essential to a préférence is that the bankrupt 
transfers some portion of his property to the creflitor. If the créditer re- 
ceived none of the banlvrupt's property, there is no préférence." 

See, also, Catchings v. Chatham Nat. Bk., 180 Fed. 103, 103 C. C. 
A. 601. 

It is not shown that the transfer of the $5,000 note to John Aiello 
(in his business capacity as banker) was with a view to defeat the 
provisions of the bankrupt law. On the contrary, we think it appears 
that he was a good faith owner of that note. 

The évidence failing to show that John Aiello received any of the 
property of the bankrupt within four months preceding the filing of 
the pétition in bankruptcy, the judgment of the district court of the 
territory of New Mexico is reversed, and the case is remanded to the 
United States District Court for the District of New Mexico, with 
directions to affirm the order of the référée allowing appellant's claim. 

SANBORN, Circuit Judge. I concur in the resuit in this case be- 
cause, in my judgment, the record fails to prove that John Aiello or 
the Southern Colorado Mercantile Company had reasonable cause to 
believe, when they received the note and mortgage, that it was intended 
by the sale of the goods, the taking of the note and mortgage and 
its transfer by the Alexander Mercantile Company in payment of its 
debt to the Southern Company, to give a préférence to the Southern 
Company or to Aiello over other creditors or persons similariy sit- 
uated. 



SEBP V. PEERIS-HAGGARïY COPPER MINING CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. November 6, 1912.) 

No. 3,653. 

1. Courts (§ 405*) — Court or Appeals — Jueisdiction — Extent of Review. 

The Circuit Court of Appeals, being a court of error only, can review 
only such errors in an action tried by the court as are presented by lé- 
gal propositions presented to and ruled ou by the trial court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 10&7-1103; Dec. 
Dig. § 405.* 

Jurisdiction of Circuit Court of Appeals in gênerai, see notes to Lau 
Ovv Bew V. United States, 1 C. C. A. 6 ; United States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

•Por other cases see same topie & § numbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexai 
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2. Appéai, and Ebbob (5 846*) — Revibw — Présentation of Question to Tbi- 

al cotjbt. 

Where an action Is trled to the court, questions of law can be ralsed 
for review by wrlt of error only by first making seasonable objectiona 
to the admission or rejection of évidence, and by requestlng the court be- 
fore the trial is ended to make déclarations of law, and exceptlng to ita 
refusai to do so, and to Its déclarations of law, if any, that do not ac- 
cord with the propositions asked, in the same way as Instructions to a 
jury would be requested, and exceptions taken to the giving or refusai 
thereof, if the case had been tried to a jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3347- 
3362, 3366 ; Dec. Dig. § 846.»] 

3. APPEAI. AND EKROB (§ lOOS*) — FiNDINGS OE TEIAL COUET — BFFECT. 

Where an action is tried to the court without a .1ury, the court's flnding, 
whether gênerai or spécial, performs the same office as the verdict of a 
jury. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3955- 
3969; Dec. Dig. § 1008.*] 

4. Appeal and Erroe (§ 846*) — Stjfficienct of Evidence — Review. 

Where an action is tried to the court without a jury, if the appellant 
desires the Circuit Court of Appeals to review the question whether there 
Is substantial évidence to support the judgment, he must request the trial 
court to make a finding or enter a judgment in his favor. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3347- 
3362, 3366; Dec. Dig. § 846.*] 

In Error to the Circuit Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Action by Joseph Seep against the Ferris-Haggarty Copper Mining 
Company and others. Judgment for défendants, and plaintiff brings 
error. Affirmed. 

Horace N. Hawkins, of Denver, Colo., for plaintifï in error. 

Charles E. Blydenburgh and A. McMicken, both of Rawlins, Wyo. 
for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. This was an action at law. 
A jury was waived, and trial had to the court, which made a gênerai 
finding for défendant, and entered judgment thereon. The assign- 
ments of error are: 

"First. The court erred In flnding for the défendants. 

"Second. The court erred in rendering judgment against the plaintiff in 
error. 

"Third. The court erred In rendering judgment that the défendants go 
hence without day. 

"Fourth. The court erred in rendering judgment that the défendants re- 
cover of the plaintiff the costs of the cause. 

"Flfth. The court erred in not iinding for the plaintiff. 

"Sixth. The court erred in not awarding the plaintiff judgment as prayed 
for in the pétition." 

Plaintifï tendered to the court no request for any finding of fact 
or law, or for judgment in his favor. Such being the caise, under 
numerous décisions of the Suprême Court and this court, there is 

"For other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r ludexei 
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nothing which this court can review. Mercantile Trust Co. v. Wood, 
60 Fed. 346-348, 8 C. C. A. 658; United States Fidelity & G. Co. v. 
Board of Com'rs, 145 Fed. 144-151, 76 C. C. A. 114; Nat'l Surety 
Co. V. United States for the use, etc., 200 Fed. 142, decided at this 
term, and cases therein cited. 

As the same question is presented at nearly every term of this court, 
and in three différent cases at the présent term, we will restate the 
rules heretofore announced essential to obtain a review of a judgment 
in an action at law, in which a jury is waived and the caise tried to 
the court. 

[1] In Mercantile Trust Co. v. Wood, supra, Judge Sanborn, writ 
ing the opinion, said : 

"When a case cornes to this court upon a wrlt of error, this la a court 
for the correction of the errors of the court below solely. To enable us to 
review those errors In a case tried by the court, It must appear that the lé- 
gal propositions on which they rest were presented to that court and ruled 
upon before the trial ended." 

[2, 3] And in the same opinion it is stated: 

"There are only two methods by which questions of law can be so pre 
sented to the court that tries the facts that this court can review them by 
writ of error. Thèse methods are: First, by seasonable objections and ex- 
ceptions to the rulings of the court upon the admission or rejeetlon of évi- 
dence; and, second, by requestlng the court, before the trial is ended, to 
make déclarations of law, and excepting to its refusai to do so, and to its 
déclarations of law, if any, that do not accord with the propositions asked, 
in exactly the same way as Instructions to a Jury would be requested, and 
the rulings of the court giving or refusing them would be excepted to, if the 
trial was before a jury. The finding of the court, whether gênerai or spé- 
cial, performs the office of a verdict of a jury. When it is made and flled, 
the trial is ended." 

Again, in United States Fidelity & G. Co. v. Board of Com'rs, su- 
pra, the same judge said: 

"The question whether or not at the close of a trial there is substantial 
évidence to sustain a finding in favor of a party to the action is a question 
of law which arises in the progress of the trial. In a trial to a jurj' it is 
reviewable on an exception to a ruling upon a request for a peremptory in- 
struction. In a trial by the court without a jury It is reviewable upon a 
motion for a judgment, a request for a déclaration of law, or any other ac- 
tion in the trial court which fairly présents this issue of law to that court 
for détermination before the trial ends. The trial ends only when the find- 
ing is flled, or, if no finding is flled before, when the judgment is rendered." 

Thèse statements of the mode in which the judgment of the court, 
in an action at law when a jury has been waived, may be reviewed, 
seem plain and spécifie. AU that it is necessary for counsel to do in 
the trial of an action at law to the court, when a jury is waived, is to 
bear in mind that the judge trying the case is acting in a dual ca- 
pacity: First, as a trier of questions of law, the same as if the case 
were being tried to a jury ; second, as a trier of facts, in the place 
of a jury. If the case was tried to a jury, to enable the appellate 
court to pass upon the question as tp whether or not there is substan- 
tial évidence to sustain a finding in favor of a party, it is necessary 
to request the court to direct a finding. Upon the court's refusai, and 
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an exception being taken, that question may be reviewed. So, too, 
when a case is tried to a court without a jury. 

[4] If a party desires to hâve the appellate court review the ques- 
tion as to whether there is substantial évidence to support the final 
judgment, he must request the trial court to make a finding or enter 
a judgment in his favor, and if there arise questions of law applica- 
ble to the case in the trial of a case before a jury, a party must request 
the court to instruct the jury in respect thereto, and upon the court's 
refusai, and an exception taken, the correctness of the questions of 
law so requested, and the eiïect of their refusai, may be reviewed; 
or an exception to propositions of law vvhich the court gives to a jury 
may in like manner be reviewed. So, when a case is tried to the 
court, requests should be made to the court to find and announce the 
propositions of law which it is claimed are applicable to the facts in 
the case. If the court refuses to so find, and an exception is taken, 
the questions may be reviewed in the appellate court; or, if the court 
makes findings of law, and they are duly excepted to, they may be 
reviewed. 

We hâve thus restated the rule for the reason, before given, that 
cases are being constantly brought to this court for review which 
simply request this court to try the case de novo, when its jurisdic- 
tion is confined to the correction of errors only which may bave 
been committed by the trial court. As no such questions are presented 
in this case, the assignments of error simply seeking to hâve this 
court try the case de novo upon the évidence, the j udgment is affirmed. 



WHITE V. CHASE et al. 
(Circuit Court of Api>eals, Eiglitli Circuit. Xovciuber 11, 1912.) 

No. 3,782. 

1. AlTEAL AND ERROB (§ 846*) — PBESEKTINO QUESTIONS IN LOWEE OOUIÎT— Ne- 

CESSITY. 

Tlie Circuit Court of Appeals being without jurisdictlon in an action at 
law to try ttie case de novo, and being authorized to review only errors 
of law, wliere no request was made of the court at the close of trial by 
plaintifC for a finding or judgment In this favor or for any findings of 
law or faot whatever, the Circuit Court of Appeals can review uothing 
except a rullng on a motion to reniove thé cause to the state court made 
after a gênerai flnding for the défendant. 

[Ed. Note.^For other cases, see Appeal and Error, Cent. Dig. |§ 3347- 
3.'Î62 ; Dec. Dig. § 846.*] 

2. COUBTS (§ 300*) — JURISDICÏION— DiVERSITY OF ClTIZENSIIIP— NOMINAL PAR- 

TIES. 

In an action of ejectinent a défendant in possession of the premises 
not as tenant or lessee, but merely as caretaker for the other défendant, 
was merely a nominal party, wliose citizenship did not affect the question 
of jurisdiction of the fédéral court. 

[liû. Note. — For other cases, see Courts, Cent. Dig. § 857; Dec. Dig. § 
300.* 

Diverse citizenshlp as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 240; Mason v. DuUagham, 27 C. C. A. 
298.] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Eemoval of Causes (§ 86*) — Proceedincs— Waivek of Objections. 

Imperfections in a pétition for renioval of a cause to the fédéral court 
whlcli are formai and modal only are waived where no objection has been 
made to tliem. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179 ; Dec. Dig. § 86.*] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by C. W. White against John B. Chase and another. Judg- 
ment for défendants, and plaintifï brings error. Affirmed. 

Allen & Webster, of Denver, Colo., for plaintiff in error. 
Edwin Van Cise, Frank L- Grant, and Philip S. Van Cise, ail of 
Denver, Colo., for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. This was an action of eject- 
ment brought by plaintiff in error against défendants in error in the 
district court of Sedgvvick county, Colo., to recover possession of cer- 
tain described real estate, for damages, etc. The défendant Chase was 
served with process, and answered therein, among other things dis- 
claiming ail interest in the described premises. The défendant Har- 
riet A. Eowler, being a nonresident, was not served with process, but 
subsequently entered her appearance and filed a pétition for removal 
of the action into the Circuit Court of the United States, on the ground 
that the controversy was wholly one between plaintiff, a citizen and 
résident of Colorado, and herself, a citizen and résident of the state 
of Illinois; that the défendant Chase had no interest whatever in 
said property, and that he had filed his answer disclaiming any inter- 
est therein; that the controversy was wholly between plaintiff and 
the défendant Harriet A. Fowler. The state court granted the order 
of removal, a transcript of the record was duly filed in said Circuit 
Court, and defehdant Fowler filed her answer therein, alleging her 
ownership of the premises in question. Plaintiff in no manner chal- 
lenged the jurisdiction of the fédéral court, but filed a replication to 
the answer of Harriet A. Fowler, and upon issues thus joined between 
the plaintiff and the défendant Harriet A. Fowler testimony was taken, 
a jury waived in writing, and the cause tried to the court. At the 
close of the évidence the court made a gênerai finding for the défend- 
ant. Thereafter plaintiff filed his motion for a rehearing, subsequently 
withdrew the motion for a rehearing, and filed a motion to remand 
the cause to the state court, giving as reason therefor that it appeared 
"from the answer of the défendant John B. Chase, and from the évi- 
dence introduced upon the trial of said cause, that said John B. Chase 
was not a nominal défendant in said cause, but in the possession of 
the premises sought to be recovered, and in the actual physical con- 
trol of the same, and that the plaintiff and said défendant John B. 
Chase are not résidents and citizens of différent states so as to give 
jurisdiction to this court on the ground of diverse citizenship, and 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
201 ï\— 57 
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for the further reason that there exists no other cause for the re- 
moval of said cause f rom the state court to this court or for the juris- 
diction of this court attaching in said cause." The motion was over- 
ruled, and judgment entered for défendants. Plaintiff brîngs the 
case hère on error, assigning as the first ground that the court erred 
in overruling the motion to remand the case to the state court, "for 
the reason that the défendant John B. Chase is affirmatively shown 
to be a citizen and résident of the state of Colorado, of which the 
plaintiff is a citizen and résident, and that both of the same were such 
citizens and résidents at the time this action was commenced, and be- 
cause it appeared upon the trial of said cause and by the évidence 
introduced therein for and on behalf of the défendants that the said 
John B. Chase was a necessary party and not a nominal party, as al- 
leged and set forth in the application to remove said cause from the 
state to the fédéral court." Other assignments of error relate to the 
finding and judgment of the court, ail to the effect that such finding 
and judgment of the court that the premises in question belong to 
the défendant Harriet A. Fowler, and not to the plaintiff, and that 
the statute of limitations had been toUed was erroneous. 

[1] No request was made of the court at the close of the trial by 
plaintiff for a finding or judgment in his favor, or for any findings 
of law or fact whatever. As this court in an action at law is with- 
out jurisdiction to try the case de novo, and can only review errors 
of law, there is nothing in the assignments of error which we can 
review, excepting the ruling upon the motion to remand. Nat. Surety 
Co. V. United States, for the Use, etc. (C. C. A.) 200 Fed. 142, and 
Seep V. Ferris-Haggarty Copper Mining Co., 201 Fed. 893 (both 
decided at this term), and cases therein cited. 

[2] From the record it clearly appears that the défendant Chase 
had no interest whatever in the premises in question. He was not a 
tenant or lessee, but merely in the custody of the premises as care- 
taker for défendant Fowler. He clearly was merely a nominal party 
to the action, the same as would be, in a similar action of ejectment, 
the housemaid left in charge of premises during a temporary absence 
of the real and actual défendant. So that it clearly appears from the 
record that the controversy was wholly and solely between the plain- 
tiff and défendant Fowler, who were citizens and résidents of dif- 
férent States. The fédéral court, therefore, had jurisdiction both of 
the subject-matter and of the parties. 

[3] There appear some imperfections in the pétition for removal. 
No objection, however, has been made with respect thereto, and 
thèse, being formai and modal only, were waived. Guarantee Co. 
of North Dakota v. Hanway, 104 Fed. 369, 44 C. C. A. 312, and cases 
therein cited. 

The judgment is affirmed. 
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HUXLEY V. HATES. 
(Circuit Court of Appeals, Third Circuit. January 21, 1913.) 

No. 58. 

Beceivebs (§ 104*) — Pbopertt— Wrongful Claim — Damages. 

An insolvent automobile corporation having transferred certain ma- 
chines In storage to plalntifE by assigning the warehouse recelpts, the 
insolvent's receiver notifled tlie warehouse Company that tlie Insolvent's 
estate was the ovvner of the machines, and dlrected the warehouseman not 
to deliver on the receipts. Such claim was ultimately decided against 
the receiver ; but the delay dlsabled plaintifl! from selling the machines, 
as lie would otherwise hâve done, and also caused loss to him by reason 
of their dépréciation in value. Held, that the receiver, having asserted 
liis ownership of the machines in good faith, was not liable for the dam- 
ages resultiug to plaintifC therefrom. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 191; Dec. 
Dig. § 104.*] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; John B. McPherson, Judge. 

Action by Norman S. Huxley against James A. Hayes, Jr. Judg- 
ment for défendant (191 Fed. 943), and plaintiff brings error. Af- 
firmed. 

Rudolph M. Schick, of Philadelphia, Pa., for plaintiff in error. 
A. M. Beitler, of Philadelphia, Pâ., for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges. 

PER CURIAM. This case arises on defendant's demurrer to the 
plaintiff's statement of claim. The demurrer was sustained by the 
court below, and the décision of the case dépends upon the facts al- 
leged in the statement of claim. Thèse allégations are, briefly, as 
follows : 

That on March 24, 1908, the plaintiff was the owner of six automo- 
biles, made by the Dragon Automobile Company, together of the 
value of about $6,600; that thèse automobiles were, at the time stated, 
in the warehouse of the Pennsylvania Warehousing Company, in the 
city of Philadelphia, on storage, and the said Warehousing Company 
had issued to the said Dragon Automobile Company its negotiable 
certificates for each of said automobiles, in each of which it agreed 
to deliver the automobile described therein to the order of the said 
Automobile Company, upon payment of storage and charges, and the 
surrender of the certificate properly indorsed; that thèse six cer- 
tificates were afterwards properly indorsed by the Automobile Com- 
pany and delivered to the plaintiff, and the said certificates were owned 
by him and in his possession on the said 24th day of March, 1908. 

That on or about the 23d day of March, 1908, a pétition in bank- 
ruptcy was filed in the District Court of the United States for the 
said district, against the Automobile Company, and on or about the 
same day, the défendant was duly appointed receiver of the estate 

*For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the said company, the alleged bankrupt; that afterwards the said 
Company was duly adjudged a bankrupt, and the défendant was duly 
appointed trustée of its estate ; that after the appointment of défend- 
ant as receiver, as aforesaid, on or about the 24th day of March, 
1908, the said défendant unlawfully and wrongfully notified the said 
Warehousing Company that the said automobiles, as aforesaid, stored 
with it, belonged to the estate of the Automobile Company, and that 
it should not deliver the same to the plaintifï ; that afterwards, on or 
about the 26th day of March, 1908, the plaintifï demanded the said 
automobiles of the Warehousing Company, offering to pay, etc., and 
to surrender the warehouse certifîcates, but the said company, because 
of the said notice given it by the défendant, refused to deliver the 
said automobiles to the plaintiflf and kept the same in its possession. 

That thereafter the court below (presumably in a suit by plaintift' 
against the Warehousing Company — see Huxley v. Pa. Warehousing 
& Safe Dep. Co., 170 Fed. 587, 95 C. C. A. 667; also s. c, 184 Fed. 
705, 106 C. C. A. 659) "ordered a feigned issue to be framed and filed, 
in which the said Automobile Company and the défendant herein, 
receiver of the Dragon Automobile Company, in bankruptcy, be made 
the plaintifï, and the said Norman S. Huxley, the plaintifï herein, be 
made the défendant, to détermine the right of property to the six au- 
tomobiles on the 22d day of May, 1908; that afterwards, * * * 
the said feigned issue having been framed and filed, the same came on 
to be tried, and a verdict thereon was rendered for the défendant 
therein, the said Norman S. Huxley, and judgment on said verdict 
was afterwards duly entered in favor of the said Norman S. Hux- 
ley," pursuant to which, the said Warehousing Company delivered the 
said automobiles to the said Huxley, the plaintifï in error. 

Plaintifï then avers that by reason of the said refusai of the Ware- 
housing Company to deliver the said automobiles to him, the plaintiff, 
he was prevented from selling them on or about the 26th day of 
March, 1908; that for about two months thereafter automobiles 
made by the Dragon Automobile Company became of much less value, 
and when the automobiles were, as aforesaid, delivered to the plain- 
tifï, were of little value to him, "wherefore plaintifif avers that he bas 
sufïered injury and claims damages to the amount of six thousand 
dollars, which he seeks to recover in this suit." 

To this statement of claim the défendant demurred, and the fol- 
lowing causes of demurrer, among others, were assigned: 

First. Because the claim sets forth no cause of action against the 
défendant individually, but discloses that plaintiff's action, if he bas 
any, should bave been brought against him as receiver of the Dragon 
Automobile Company; the only ground of liability disclosed in the 
statement being an alleged unlawîul notice to the Warehousing Com- 
pany not to deliver certain automobiles to the plaintiff, and the state- 
ment disclosing that such notice was given by the défendant solely as 
receiver. 

Second. Because the plaintiff's statement of claim sets forth no 
cause of action against the défendant, as it discloses that the inter- 
pleader, which resulted in a verdict for the plaintiff herein, was di- 
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rected by the court to be framed between the plaintiff herein and the 
défendant herein, as receiver of the Dragon Automobile Company. 

Fifth. The plaintifï's statement of claim is net sufficient in law 
to maintain the présent action, since the only pretense of liabiHty on 
the part of the défendant is a notice to a third party not to deHver 
certain goods, and such mère notice has never been held to constitute 
a use or abuse of légal process. It did not operate as an attachment 
to tie up the automobiles, or as a légal restraint upon the Warehous- 
ing Company. It is not alleged that there was any falsehood in the 
demand, want of probable cause, malice in the défendant, or an actual 
arrest of the person or seizure of property. 

We hâve carefully examined the elaborate argument and cases cited 
by the learned counsel for the plaintiff in error, and agrée with the 
learned judge of the court below, upon whose opinion its judgment 
is hereby affirmed. That opinion is as follows : 

"The cases referred lo by the plaintiff in s^upport of his statement do not, 
T thinli, go as far as he supjîoses. If a trespass has l)een connnltted upon 
either persoii or property. lie who procures or heîps, even at a distance, may 
be liable equally with lùni who applies tlie injurions force. But I do not 
understand it to be the law that he who in good falth asserts his ownership 
of property that is in the custody of a bailee, or of sonie indiffèrent person, 
may not give notice of his claim to the bailee, except at the risk of being cast 
in damages if the assertion turns ont aftcrwards to l)e mistaken. Xothlng 
else appears in the présent case, and in my opinion, therefore, the action caii- 
not be sustained. The question has heen decided in favor of the défendant 
by the Suprême Court of Pennsylvania. Norcross v. Otis, 152 l'a. 4SI, 25 Atl. 
575, 34 Am. St. Rep. (iC9. 

"The tifth ground of demurrer is sustained." 



GRATNOKR & CO. v. RILKY. 

In re GLOBK PRINÏIXG CO. 

(Circuit Court of Appoals, Sixth Circuit. January 7, 1913.) 

No. 2,273. 

1. Banks and Bankixg i§ 192*) — ;Meciianics' Liexs — Existexce — State LA^v. 

Whether elainiant was eutitled to a mecbanio's lien on assets of a bank- 
rupt for lalior and materials furnished ni the performance of certain altér- 
ations in the place where the haukrupt couducted its business depended 
on the statutes of the state. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 725 ; 
Dec. Dig. § 192.*] 

2. Mechanics' Liens (§ 1*) — Existence — Statutes. 

A mechanic's lien for labor and material is unkno\vn to the cominon 
law, and exists only by yirtue of statute, a substantlal compllance with 
which is essential to the existence of the lien. 

[Ed. Note. — For other cases, see Mechanlcs' Liens, Cent. Dig. § 1; 
Dec. Dig. § 1.*] 

3. Mechanics' Liens (§ 118*) — Statutes — Construction — Leasehold. 

Ky. St. § 24(13, as aniended by Sess. Laws 1910, c. 64, provides for the 
création of mechanics' liens, and déclares that no person shall aequire 
such a lien unless he shall notify the owner of the property to be held, 

•For otber caoes see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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or his authoi'ized agent, in writing, immediately after the last Item of 
the material or Jabor Is furnlshed, of hIs intention to hold the property 
liable, and tlie amouut for wliieli lie will elaim a lien. Held that, where 
claimant was euiployed by tlie bankrupt lessee of certain premises to 
refurnish and repair an elevator thereon, claimant was not entitled to a 
wechanlc's lien on the leaseliold estate. In the absence of notice to the 
bankrupt of its intention to claim a lien. 

[Ed. Note. — For other cases, see Mechanles' IJens, Cent. Dig. § ICI ; 
Dec. Dig. § 118.*] 

Appeal f rom, and Pétition to Revise, an Orcler of the District Court 
of the United States for the Western District of Kentucky ; Walter 
Evans, Judge. 

In the matter of bankrupt cy proceedings of the Globe Printing- Com- 
pany ; William E. Riley, trustée. From an order sustaining a referee's 
findings, denying the application of Grainger & Co. for a lien against 
the bankrupt's assets for work and materials furnished for the bank- 
rupt as lessee of certain premises on which it conducted its opéra- 
tions, claimant appealed, and filed a pétition to revise. Affirmed. 

Gifford & Steinfeld, Fred Forcht, Jr., and Benjamin F. Washer, ail 
of Eouisville, Ky., for appellant. 

Graddy Cary, Henry Burnett, and H. W. Batson, ail of Eouisville, 
Ky., for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CAEE, District Judge. 

McCAEE, District Judge. On the 23d day of May, 1910, the Globe 
Printing Company entered into a written contract with one George 
Loonis, by the terms of which certain premises in Eouisville, Ky., 
were leased by Eooms to the Globe Printing Company for a period 
of 20 years from September 1, 1910. The lessee took possession of 
the premises, and afterwards employed the appellant, Grainger & Co., 
to rearrange and repair an elevator thereon. This work was com- 
])leted prior to December 21, 1910. The contract price was $1.046. 
The Printing Company paid $100 on account. No further sums hav- 
ing been paid, a balance of $946 remained. 

On March 20, 1911, the Globe Printing Company was adjudged a 
l)ankrupt, and shortly thereafter the appellee, William E. Riley, was 
elected trustée of the bankrupt's estate. On the 19th of May, 19U, 
Grainger & Co., with the view of perfecting a lien upon the leased 
premises, and also upon the bankrupt's leasehold interest therein, filed 
in the office of the clerk of the county court of Jefferson county, Ky., 
;i statement that a lien was claimed by it to secure the payment of 
said account. Subsequently, appellant filed its claim with the référée 
against the bankrupt's estate, and asserted its said lien. 

The référée, witliout notice to the trustée, allowed the daim as a 
secured one, on the day it was filed. Thereafter exceptions were filed 
by the trustée of the bankrupt, and, upon hearitig, the order allowing 
the claim as a secured one, was set aside, and it was allowed as a gên- 
erai claim. L'pon review by the District Court, the findings of the 

•For other cases see same topic & § nu.mbb;r in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inde.xes 
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référée were affinned. In due season, Grainger & Co. perfected an 
appeal to this court, and also filed its pétition for review. 

Under the ruling of the Suprême Court of the United States in 
the Matter of the Pétition of Loving. trustée, the pétition for review 
nuist be dismissed. 224 U. S. 183, 32 Sup. Ct. 446, 56 L. Ed. 725. 

[1] The sole question involved is whether the appellant held a se- 
cured daim against the bankrupt's estate. The answer of the question 
dépends upon section 2463 of the Kentucky Statutes, as amended in 
1910 (L,aws 1910, c. 64), and which is as foUows: 

"A person who performs labor or fnrnishes material in the érection, altering 
or repairlng a house, building or otlier structure, or for any flxtures or ma- 
cliinery ttierein, or for tlie excavation of cellars, cisterns, vaults, wells, or for 
the Improvement, in any manner, of said real estate by contract with, or by 
the written consent of the owner, contractor, subcontractor, architect, or au- 
thorized agent, shall hâve a lien thereon, and upon the land upon which the 
said improvements shall hâve been made or any interest such owner bas In 
the same, to secure the amount thereof , with cost ; and said lien on the land 
or improvements shall be superior to any mortgage or encumbrance created 
subséquent to the beginning of the labor, or the furnishing of the material ; 
and said lien, if asserted, as herein provided, shall relate back and take effeet 
f rom the time of the commencement of the labor or the furnishing of the 
materials ; provided, that no person shall acquire a lien under this section 
unless he shall notify, in writing, the owner of the property to be held liable 
or his authorized agent, immediately af ter the last item of said material or 
labor is furnished, of his intention to hold the said property liable, and the 
amount for which he will claim a lien." 

The last clause of the section, beginning with the words, "that no 
person," etc., is an amendment added to the original section in 1910 
(Session Acts Ky. 1910, p. 201), and it has not been considered by the 
Court of Appeals of Kentucky, and we therefore must détermine the 
question before us unaided by the opinion of that court. 

It is agreed that no notice was given immediately after the comple- 
tion of the work as provided in the section of the Kentucky statute 
just qùoted, supra. It is not sought hère to enforce a lien against 
the leased premises, but only as against the leasehold estate, and the 
contention of the appellant is that under a proper construction of sec- 
tion 2463, as amended, it was not necessary for Grainger & Co. to 
notify the lessee, the Globe Printing Company, of an intention to 
claim a lien on the leasehold, upon the ground that it was the party 
with which the contract was made. 

Quite an array of authorities are cited in support of this conten- 
tion, which we deem it unnecessary to consider, further than to say 
that we do not think they are in point. The statute authorizes a lien 
in f avor of mechanics, laborers, and materialmen, and provides that no 
person shall acquire this lien, unless he shall notify in writing the 
owner of the property to be held liable or his authorized agent im- 
mediately after the last item of material or labor is furnished, of his 
intention to hold the property liable, and the amount for which he 
daims a lien. Nothing is left to inference or conjecture. A compli- 
ance with this provision is, as we think, conditio sine qua non. 

[2] A lien, such as is sought hère, for labor performed or maiterial 
furnished, is unknown to the common law, and is purely a statutory 
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one. That there must be a substantial compliance with the tenus of 
such statutes is everywhere maintained, and the right created there- 
under can only be availed of in the manner and upon the conditions 
provided for in the act j^iving the lien. Withrow Lumber Co. v. Glas- 
gow Inv. Co., 101 Fed. 863, 42 C. C. A. 61 ; Tischendorf-Creste Lum- 
ber Co. V. Hegan, 134 Ky. 1, 119 S. W. 163; Hardin v. Marble, 76 
Ky. (13 Bush) 58; General Fire Extinguisher Co. v. Chaplin, 183 
Mass. 375, 67 N. E. 321 ; Minor v. Marshall, 6 N. M. 194, 27 Pac. 
481 ; Shackleford v. Beck, 80 Va. 573. 

The language of the statute under considération is clear and un- 
ambiguous and leaves no room for construction. As was said in U. 
S. V. Ninety-Nine Diamonds, 72 C. C. A. 9, 139 Fed. 961, 2 L. R. A. 
(N. S.) 185 : 

"Construction and interprétation hâve no place or ofllce wliere tlie lansnage 
of a statute is unauil)iguous and its uieaning évident." 

And açain in Brun v. Mann, 80 C. C. A. 513, 151 Fed. 145, 12 E. 
R. A. (N. S.) 154, it is said: 

"It is only when the terms of a statute are aml)i,':uous and their significance 
is uncertain that the rule of libéral construction has any function. * * * 
They [the courts] nia y not assume or présume purposes and intentions that 
the terms of the statute do not iudicate, and theu enact or expunge provisions 
to accompllsh thèse supposed intentions. * * * There is a conclusive pre- 
sumption that the législative body Intended what it declared; the statute 
must be beld to mean what it elearly expresses, and no room is left for con- 
struction." 

[3] From thèse considérations we deem it unnecessary to enter into 
the field of construction and interprétation, but we must accept the 
plain, simple, and unambiguous terms of the statute as we find them. 
If its terms are harsh, the remedy rests with the Législature of Ken- 
tucky, and not with the courts. In order to hâve secured the lien pro- 
vided by section 2463, as amended, the appellant should hâve given 
notice to the bankrupt or his authorized agent immediately after the 
last item of material or labor was funiished, as provided in the stat- 
ute. This was not donc. The case is affirmed, with costs. 



VIA'INGf V. REXFORD. 

(Circuit Court of Appeals, Third Circuit. .Tauuary 18, 1913.) 

No. 1,680. 

1. Death (§ 18*)— RionT or Action — "Childben." 

Under Act Pa. April 15, 1851 (P. L. 674) § 10 (Purdon's Dig. [13th Kd.l p. 
3240, par. 8), and Act Pa. April 26, 1855 (P. Iv. 309) § 1 (3 Purdon's Dig. 
|13th Kd.] p. .3241, par. 4), authorizing an action for death occasioned by 
uubiwful violence or négligence for the benefit of a husband, widow, chil- 
dren. or parents of the deceased, "chlldren" are eutitled to sue for the 
wroiigful killing of their parents, whether the children are adults or 
niinors, and though they were not a part of the household at the tlme 
of the killing. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 20 ; Dec. Dig. § 18.* 
For other definitioiis. see Words and Phra.ses, vol. 2, itp. 1115-1141; 
vol. S, p. 7601.] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. DeATH (§ 18*) KiLLING OF MOTIIEH — ACTION BY ADTILT SON DAMAOES, 

An adult son, who had not been a niember of liis mother's househoUl for 
several years, could not recover damages for lier wrongful deatli, under 
Act Ta. April 15, 1851 (P. L. 674) § 19 (Purdon's Dig. [13th Ed.] p. 3240, 
par ;>), autliorizing tlie maintenance of an action for deatli occasioneti 
by inilawfnl violence or négligence, for the lienetit of a liusband, widow, 
chiidren, or parents of the deceased, but allowing damages only to the 
extent of pecuniary loss, where there was no proof, either of the dece- 
dent's manner of life, habits of expenditure, or sources of bounty, or the 
amonnt reasonabiy to be expected. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 20 ; Dec. Dig. § 18.*] 

3. Deatii (§ 18*) — lîionT to Sue — Pecuniary Loss. 

Where an adult son, who had not been a meinber of his mother's family 
for niany years, was under no obligation to reimburse third persons for 
advances by them for funeral expenses after she had been negligently 
killed. the fact that they expected him to reimburse them, and that he 
intended to do so, was insuffieient to show a pecuniary loss by him as 
the resuit of his mother's death, so as to entitle him to maiiitain an action 
therefor. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 20; Dec. Dig. § 18.*] 

4. Death (§ 18*) — Action— Right to Sue — Nominal Damages. 

An adult son, who had not lived with his mother for many years at the 
time she was wrongfuUy killed, and had not sufCered any substantial 
pecuniary loss by reason of her death, could not maintain an action in 
Pennsylvania therefor in order to recover nominal damages. 

[Eâ. Note. — For other cases, see Death, Cent. Dig. § 20; Dec. Dig. § 18.*] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania; Charles P. Orr, Judge. 

Action by Archie C. Vining aj^ainst William F. Rexford. Judg- 
ment for défendant, and plaintiff brings error. Alîfirnied. 

Walter C. Longstreth, of Philadelphia, Pa., for plaintiff in error. 
Reynolds D. Brown, Francis Gallager, and Malcolm Eloyd, Jr., 
ail of Philadelphia, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and ]\'IcPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. ïn this action of trespass 
an adult son, 28 years of âge, seeks to recover damages for the 
death of his mother, although he had not been a member of the 
household for several years. A compulsory nonsuit was entered 
upon two grounds : (1) That the plaintiff's évidence on the sub- 
ject of damages was so imperfect that a verdict in his favor would 
be a mère guess ; and (2) that the évidence would not justify a 
finding of the defendant's négligence. Believing that the fîrst 
ground was properly taken, we shall not discuss the second. 

[1] The Pennsylvania act of 1851 (section 19, P. L. 674; Pur- 
don [13th Ed.] p. 3240, par. 3; 3 Pepper & Lewis' Statutes [2d 
Ed.] 5332) and the act of 1855 (section 1, P. L. 309; 3 Purdon, p. 
3241 ; 3 Pepper & Lewis' Statutes, 5333) are the foundation of the 
suit. In case of death "occasioned by unlawful violence or négli- 
gence," they authorize an action for the benefit of the husband, 
widow, chiidren, or parents of the deceased, but do not allow dam- 

*For Qther cases see same topic & § kumeer in Dec. Ik Am. Digs. 1907 to date, & Rep'r Indexes 
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âges except for pecuniary loss. The "children" may be adults or 
minors, and they need not hâve been part of the household at the 
time of the death. As was said in Schnatz v. Railroad, 160 Pa. at 
page 606, 28 Atl. at page 953 : 

"The act Itself makes no distinction between children over âge and those 
under, between those married or single, between those having homes and fam- 
illes of their own and those stlU members of the parents' household. Such 
distinctions may bave signiflcanee in determlning the amount of damage 
pecuniarily suffered, * • « but they do not afCeet the statutory right on 
the part of children to a standing In court as clalmants or sultors." 

But the court goes on to say (page 607 of 160 Pa., page 954 of 
28 Atl.) : 

"It may be assumed, then, that the existence of the parental relation, while 
It would give the children a standing In court as parties, without more would 
not sustain thls judgment; but if there was évidence from whlch the jury 
could find a reasonable expectation of pecuniary advantage from the contlnued 
life of the mother they mlght assess as damages the actual money loss of 
the children." 

[2] Thereupon the court proceeded to examine the évidence in 
that case, and pointed out, not only the pecuniary benefits receiv- 
ed by the children during their mother's life, but also (and this is 
especially important now) the sources from which thèse benefits 
were derived. The mother owned a house and four acres of ground 
in a Pennsylvania village among the mountains. She was a thrifty 
woman, a storekeeper in a small way, as well as the cultivator of 
her land. Two of her three daughters (one of the two being in 
bad health) came regularly year by year and spent the summer, 
paying no board and also profiting physically by the change of 
cHmate and scène. She gave money and clothing at times to one 
of her daughters, furnished potatoes gratuitously to the family of 
another for 16 years, nursed, sewed, and performed other services 
from time to time without charge; and the court held that a jury 
"might find from such évidence a reasonable expectation of future 
benefits of like value and character, and thereby approximate a 
money loss." 

The only other case cited from Pennsylvania upon the right of 
adult children to recover (Stahler v. Railway, 199 Pa. 383, 49 Atl. 
273, 85 Am. St. Rep. 791) turns upon another question; but we 
may note in passing that "the plaintifï's testimony shovved conchi- 
sively that the deceased had for about 10 years contributed in the 
aggregate to the three sons about $2,500 yearly," and that he "car- 
ried on a large wholesale and retail drug business and an agency for 
the sale of ppwder, [and that] he owned real estate in Norristown 
and Bridgeport." 

Clearly a child may be as much bound to prove the sources of a 
parent's bounty as to prove the amount. Whether the gifts come 
from income or from principal, from a salary or from wages, from 
an established business or from a precarious venture, from abun- 
dance or from narrow means, is evidently of much conséquence. 
And, moreover, since gifts are usually made from surplus, the par- 
ent's manner of life and habits of expenditure must ordinarily be 
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taken into account. In the présent case, however, there was not a 
word of évidence on thèse matters, and we agrée with the learned 
judge that without some light thereon a verdict would hâve had 
little to support it. 

[3] The plaintiff's testimony about the îuneral expenses did not 
strengthen his case. He did not contract for them, directly or in- 
directly, and he had not paid them, or even promised to pay them. 
They had been paid by two other persons (but for what reason did 
not appear), and the plaintiff's testimony goes no farther than "to 
say that thèse persons "certainly expect [him] to reimburse them 
therefor." He does not even say that he intends to reimburse 
them ; but, if we assume that he means as much as this, it is still 
true that he is under no obligation to make the payment. 

[4] The testimony about the telegrams is too meager and unsat- 
isfactOry to call for discussion. And only a word need be added on 
the subject of nominal damages. The plaintifï did not ask that the 
jury might be permitted to render such a verdict, and it is manifest 
that the subject was neither raised nor decided at the trial. But if 
it is properly before us on this writ we may say that no Pennsyl- 
vania case has been cited to support the proposition that a plaintiff 
in such an action as this has a definite right to recover nominal 
damages at least, although he may fail to prove a substantial loss. 
So far as we are advised, it is not the practice in this state (whatev- 
er it may be elsewhere) to allow such a verdict in a suit of this 
kind. Sometimes a nominal verdict may be of real value — for ex- 
ample, where it settles a disputed right— but where the only object 
of the action is to redress a pecuniary loss such a verdict would 
seem to be of no use, except, perhaps, to carry costs, and we may 
leave the state courts to weigh that considération ; for in the fédér- 
al courts a nominal verdict in such a case could not carry costs, be- 
cause it would necessarily be less than $500. 

The judgment is affîrmed. 



CiaflZÉNS' WHOLESALE SXJPPLY OO. T. SNYDBB et al. 
, ; fercult Court of Appeals, Third Circuit. February 1, 1913.) 
No. 1,6T2, October Term, 1912. 

MoNOPOtlES (I 12*)— COMBINATIONS — VIOLATION Oï FEDEEÀL AnTI-TrUST 

■ Law. 

Citlaens of a municipallty, who in good faith combine to euforce an 
ordinanee thereof, bellevlng on reasonable grounds that It is valld, whilo 
In fact invalid as interfering wîth Interstate commerce and so finally ad- 
Judgéd in the litigatlon Instituted by them, are not gullty of violating 

; 4jiti-ÏFftst Açt July 2, 1S90, e. 647, 26 Stat. 209 (U. S. Conip. St. 1901, p. 

. 32ûO)j find are not llable for damages sustainéd by the person prœe- 
çutédby them for violating the ordinanee. 
. JEfd. N6te."For other caêes, see Monopolles, Cent. Dlg. i 10; Dec. 

• Dig.§i2.n- ' 

•For other cases see àame topic &"5'M0MBEB In Dec. & Aœ. Dlg». J907 to date, & Rep'r Indexes 



908 201 FEDERAL KBPORTEK 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Joseph Buffington, Judge. 

Action by the Citizens' Wholesale Supply Company against Dennis 
H. Snyder and others. There was a judgment for défendants, and 
plaintiff brings error. Affirmed. 

A. A. Vosburg, of Scranton, Pa., Philemon S. Karshner, of Adelphi, 
Ohio, and John C. Nissley, of Harrisburg, Pa., for plaintiff in error. 

Harry S. Knight, of Sunbury, Pa., and M. H. Taggart, of North- 
umberland, Pa., for défendants in error. 

Before GRAY and McPPlERSON, Circuit Judges, and REIX- 
STAB, District Judge. 

J. B. McPHERSON, Circuit Judge. In this action the Supply Com- 
pany, an Ohio corporation, charges certain citizens of Sunbury, Pa., 
with violating the Anti-Trust Act of 1890 (Act July 2, 1890, c. 647, 
26_Stat. 209 [U. S. Comp. St. 1901, p. 3200]). The statement of 
claim avers that the défendants, an unincorporated association of mer- 
chants and business men, combined to restrain the interstate trade of 
the Supply Company in groceries and other merchandise. The trial 
judge nonsuited the plaintiff, and adhered to that ruling upon the sub- 
séquent motion required by the state practice. The facts are as fol- 
lows: 

Since the early years of the state the subject of "peddling" — sell- 
ing at retail from house to house or on the streets of a municipality — 
bas been much considered in Pennsylvania, both by the Législature 
and by the councils of cities and boroughs. And the courts hâve often 
been called upon to détermine the scope and validity of numerous 
ordinances dealing with this persistently agitated matter. Among ré- 
cent décisions of the appellate courts is the case of North Wales Bor- 
ough V. Brownback, 10 Pa. Super. Ct. 227, in which an ordinance 
drawn in a particular form was held to be valid by the Superior 
Court; this ruling being afterwards affirmed bv the Suprême Court. 
194 Pa. 609, 45 Atl. 660, 49 L. R. A. 446. The décision of the Su- 
perior Court was announced in April, 1899, and in the following De- 
cember the borough of Sunbury passed an ordinance essentially the 
same as the ordinance of North Wales. Section 1 provided : 

"That after the passage of this ordinance it shall be unlawful for any 
person or persons to sell at retail by sample or otherwlse, or to soliclt orders 
at retail, or to soliclt orders for, sell, or deliver at retail, either on the 
streets or by traveling from house to hotise within the limits of the bor- 
ough of Sunbury. any books, paintings, foreign or domestic goods, wares, mer- 
chandise, or fruits, not of their own manufacture or production, wlthout first 
obtaining from the chlef burgess of the borough of Sunbury a license for 
such purpose." 

In Aprii, 102, the Supply Company (whose agents had been solicit- 
ing orders and delivering goods in the borough without a license) un- 
dertook by the hands of Rearick, one of thèse agents, to deliver cer- 
tain brooms in fulfillment of previous orders. The secretary of the 
merchants' association believed that the original packages had been 
broken, and that the brooms were no longer protected by the com- 
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merce clause of the fédéral Constitution. Accordingly he directed the 
captain of the borough police to prosecute Rearick for violating the 
ordinance, and a fine was imposed by a justice of the peace. Upon 
appeal the quarter sessions of the county aiifirmed the conviction, and 
the Superior Court in a careful and elaborate opinion (Commonwealth 
V. Rearick, 26 Pa. Super. Ct. 384) affirmed the judgment of the quar- 
ter sessions. The Suprême Court of Pennsylvania refused permis- 
sion to appeal (practically affirming the Superior Court), and the case 
was thereupon removed to the Suprême Court of the United States, 
where the judgment was reversed in December, 1906. Rearick v. 
Pennsylvania, 203 U. S. 507, 27 Sup. 159, 51 L. Ed. 295. The dé- 
tails of the controversy are not important. It is enough to say that 
the transport of the brooms for the purpose of filling the orders was 
held to be protected commerce. After several years of litigation it 
thus appeared that four tribunals of the state held one opinion, while 
the Suprême Court held a différent, but, of course, the dominant, 
opinion, concerning the same transaction. The association had no 
doubt been wrong, but certainly no one can affirm that the question 
was not fairly debatable. Two years later the présent suit was 
brought charging certain members of the association with combining 
to restrain Interstate commerce. It is argued that the combination 
was sufhciently proved — or at ail events that a jury might so find 
— by the facts that the secretary directed the arrest of Rearick under 
the ordinance and that the association defended the proceeding be- 
fore every tribunal that considered it. No évidence was offered to 
show impairment of the Supply Company's trade in Sunbury, and the 
claim for damages was limited to three times the fées and other ex- 
penses of the litigation. 

This situation does not call for extended comment. So far as ap- 
pears, the défendants had nothing to do with the passage of the or- 
dinance (even if this were important in the présent case). The single 
allégation is that as they combined to en force it against the Supply 
Company they combined necessarily to restrain commerce unlawfully 
between the states in question. It may perhaps be noted that the 
company's gênerai right to make Interstate shipments was not denied 
by the défendants. They merely attacked the particular shipment of 
brooms, because in their opinion thèse articles had lost the protec- 
tion of the original package and had become part of the gênerai mass 
of property in the borough, over which the ordinance could exercise 
control. Of course, an ordinance that conflicts with the commerce 
clause must ultimately give way ; but we cannot assent to the proposi- 
tion that two persons cannot combine in good faith to take action in 
the courts under such an ordinance without being exposed to the 
sanctions of the Anti-Trust Act. A citizen has a right to act in good 
faith upon the belief that a law or an ordinance passed by constituted 
authority is valid. Prima facie it is valid, and although his belief 
may no doubt be erroneous now and then, and he may hâve his labor 
and cost for his pains, we think it clear that even then he is not to be 
treated as a deliberate wrongdoer. We cannot suppose that the gên- 
erai words of the Anti-Trust Act were intended to include an agrée- 
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ment in good faith to test a municipal ordinance in the courts. Such 
a construction would impose an extraordinary burden upon the cit- 
izen, and could only be justified by unmistakable language. It would 
require very plain speaking to make us believe that Congress had 
said, in effect, that citizens while acting in good faith to redress the 
violation of an ordinance prima facie valid, or even of fairly doubt- 
ful validity, must anticipate the décision of some ultimate tribunal, 
and must do so at the risk of being fined or imprisoned if their f orecast 
should be wrong. The policy of the law encourages the peaceful set- 
tlement of disputes, and we see nothing in the conduct of the mer- 
chants' association that was deserving of blâme. In good faith and on 
plausible grounds they believed the law to be with them, and they had 
a right to try out such a controversy in the courts, although the litiga- 
tion might be expensive for their antagonist as well as for themselves. 

No précèdent has been cited that supports the plaintiff's position; 
but on the analogous subject of false imprisonment there are numer- 
ous cases to the contrary. Plaintiffs hâve often been denied the right 
to recover damages, although they hâve been actually imprisoned for 
violating an invalid law or ordinance. 19 Cyc. 345; Gifford v. Wig- 
gins, 50 Minn. 401, 52 N. W. 904, 18 L. R. A. 356; Tillman v. Beard, 
121 Mich. 475, 80 N. W. 248, 46 !.. R. A. 215 ; and other cases refer- 
red to in thèse citations. ■ 

The judgment is affirmed. 



A. WACHS & CO. V. SWEENEY. 

(Circuit Court of Appeals, Third Circuit. February 4, 1913.) 

Ko. 1,631. 

1. Sales (§ 382*) — Contracts — Beeach — Evidence— Admissibility. 

Where, in an action for the refusai by a buyer of five car loads of 
eggs to receive three car loads, af ter receiving and paying for ,two car 
loads, the issue was whetlier the two car loads received were "current 
receipts eggs," as stipulated in the contract of sale, and the évidence 
showed that the five car loads formed a part of a larger quantity ac- 
cuuiulated in a cold storage warehouse and gathered from many sources 
pf supply, évidence that the eggs «omposing the three car loads ■ re- 
fused were "current receipts eggs," together with the priée receiyed. on 
a sale thereof for the buyer's account, was admissible. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1096; Dec. Dig. 
I 382.*] 

2. Sales (§ 381*) — Bbeach by Buyeb — ^Action — Evidence. 

A seller, who sold goods for the account of the buyer, refusing to ac- 
cept them, and who sued for the loss sustained on the resale, must show 
the jtrice received on the resale. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1095; Dec. Dig. 
S 381.*] 

a Tbial (§ 252*) — Instructions — Eequests — Sufficiency. 

A requested instruction, in an action for breach of contract to pur- 
chase "current receipts eggs," inaccurate in the statement that "current 

*For other casés see same toplc & i numbeb In Deo. & Am. Digs. 1907 to date, & Rep'r Indexes 
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receipts eggs" meant "fresh eggs," while the jury under the évidence 
could uot find tliat fact, was properly refused on that ground. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 505, 596-612 ; Dec. 
Dig. § 252.*] 

Gray, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; James B. HoUand, Judge. 

Action by Frank Sweeney against A. Wachs & Co. There was a 
judgment for plaintifif, and défendants bring error. Affirmed. 

Julius C. Levi and M. Hampton Todd, both of Philadelphia, Pa., 
for plaintiffs in error. 

Samuel W. Cooper, of Philadelphia, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This controversy arises in the 
f ollowing manner : 

On January 18, 1911, Sweeney, a Chicago dealer in eggs, sold 5 
car load lots "current receipts eggs" to Wachs & Ce, the défendants, 
who were produce merchants of Philadelphia. The contract was 
signed in Chicago on the day named. Two cars left that city on the 
19th, reached Philadelphia on the 24th, and were paid for on deliv- 
ery. On the 25th the défendants telegraphed : 

"Two cars run very bad ; not llke sample. Will not take otlier tliree cars." 

Further communications passed between the parties, but the de- 
fendants persisted in their effort to rescind, and finally the plaintiff 
sold for their account the remaining three lots in Chicago at market 
prices. Thèse priées were lower than in January, and by this suit he 
seeks to make good his loss. At the trial the défense was that the 
two cars contained a grossly large percentage of eggs that were moldy 
and other wise unfit for sale. The ground was taken that the eggs 
were not "current receipts," and not only was the rescission of the 
contract defended, but a certificate against the plaintiff was asked 
for to compensate the défendants' loss. The vital question, therefore, 
was a question of fact : "Did the two cars contain current receipts 
eggs?" If they did, the whole défense fell to the ground, and the 
plaintiff was entitled to recover in full. This question the jury an- 
swered in the affirmative, and the verdict has therefore settled the dis- 
pute, unless material errors were committed in the conduct of the 
trial. 

The plaintiff's theory was that this was a sale after inspection, and 
that the maxim of caveat emptor bound the défendants, no matter 
what the quality of the eggs may hâve been. The contract in full 
is this: 

"1/18/1911. 

"I''rank Sweeney sells to A. Wachs & Co. 5 cars current receipts eggs stored 
in tlie Cliicago C. S. & W. Co. Shipment 2 cars this week, Nos. 40006 and 40038 ; 
3 cars shipment next week ; the 5 cars to be selected by Mr. Fayer by the 

*For other cases see same topic & § numbeîî in Dec. & Am, Digs. 1907 to date, fc.Rep'r Indexes 
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19th of January, 1911, and acceptecl by him. Messrs. A. Wachs & Co. agréa 
to pay on arrivai of goods. Price IG»^ c. per dozen at mark. 

"[Slgiied] Frank Sweeney. 
"A. WaeLs." 

Fayer made the customary inspection; i. e., he examined certain 
cases taken at random from each of several car load lots (more than 
five), and out of thèse he selected and accepted five lots as satisfac- 
tory^ No attack was made upon his good faith or the adequacy of 
the inspection; but the défendants insisted that the transaction was 
in no sensé a sale by inspection, but was a sale by sample — the corollary 
being that the rescission was justified because the goods did not corne 
up to the sample. The trial judge accepted the défendants' theory, 
and they are in no position to complain of his instructions on this 
subject. It is true that an acute criticism of a few sentences in a care- 
ful and extended charge may disclose some inconsistency ; but the 
charge as a whole is so plain and clear that its central thought could 
hardly hâve been misunderstood. We do not believe that harm could 
hâve been donc by an undesigned discrepancy that is not to be detected 
without some effort, even in cold blood. Much of the défendants' 
argument in this court rests upon the unvvarranted assumption that the 
two cars did not contain "current receipts eggs" at ail, but a much 
inferior quality. No doubt, if that assumption should be granted, the 
argument is not without force; but, as we hâve already pointed out, 
this was the vital fact in dispute, it was the précise question to which 
almost ail of the évidence was directed, and it is only fair that the 
rulings of the learned judge should be examined in the light of that 
situation, and not in the light of the défendants' présent assumption. 

[1^2] Certainly, as it seems to us, it was relevant in such an in- 
quiry to prove that the eggs in the other tliree lots v/ere "current 
receipts eggs." Thèse five lots formed part of a much larger quantity 
belonging to Sweeney that had accumulated in a cold storage ware- 
house and had been there for several months. The mass had been 
gathered from many sources of supply, and we may reasonably sup- 
pose that its quality was generally uniform. At least, such was prob- 
ably the fact, and the likelihood would be properly reinforced by évi- 
dence that three out of the five lots measured up to the standard. 
The testimony complained of was therefore admissible, its value be- 
ing for the jury. Moreover, it was relevant to show at what priées 
the three lots were sold. If for no other purpose, this was compétent, 
indeed it was essential, in order to show the amount of the plaintiff's 
loss ; but the testimony was relevant also, because market price always 
lias some bearing upon quality, and is often as good évidence on this 
subject as can be had. The plaintiiï, therefore, was properly per- 
mitted to prove the priées obtained for the three lots; and, if prices 
had gone down since January 18th, and if the falling market also of- 
fered a possible explanation why the défendants had repudiated the 
contract, that incidental resuit could not be avoided. 

It may be admitted that there is some vigor about the learned 
judge's instructions concerning the value of some of the défendants' 
évidence, but we cannot say that he overstepped the line. The books 
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that he excluded, declaring them to be unreliable, were not book en- 
tries at ail; they were merely hearsay memoranda, and even as such 
they were not satisfactory. 

[3] The défendants' sixth point was properly refused. Under the 
évidence the jury were not at liberty to find that "current receipts 
eggs" meant "fresh eggs," and this inaccuracy in the point justified 
the refusai. 

Finding no material error in the record, the judgment is affirmed. 

GRAY, Circuit Judge, dissents. 



KOCSIS V. AMERICAN CAR & FOUNDRY CO. 

(Circuit Court of Appeals, ThirU Circuit. January 28, 1913.) 

No. 1,666. 

JMaster and Servant (§ 201*) — Tnjury to Servant — NEnLiQENCE— Liabiutt. 
Where an employer was guilty of négligence in failing to properly main- 
tain overhead tracks for a crâne in its plant, and thereby prevent the 
erane from failing between tlie tracks, and the négligence contributed to 
the injnry of an employé by the fall of the crâne, it was not relieved 
from liability merely beeause a coemployé was coneurrently négligent in 
startlng the crâne. 

[l'^d. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 515- 
5.34; Dec. Dig. §201.*] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania. 

Action by Joseph Kocsis against the American Car & Foundry Com- 
pany. There was a judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

Robert Snodgrass, of Harrisburg, Pa., and Fred. Ikeler, of Blooms- 
burg, Pa., for plaintiff in error. 

C. B. Little and Morgan S. Kaufman, both of Scranton, Pa., for 
défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Kocsis, a sub- 
ject of Austria, brought an action of trespass and recovered a verdict 
against his employer, the American Car & Foundry Company, a cor- 
poration of New Jersey, for damages caused to him by its alleged nég- 
ligence. Défendant then moved for judgment notwithstanding the 
verdict on its reserved point for binding instructions. On refusai by 
the court of such motion, and entry of judgment for the plaintifï on 
the verdict, défendant sued out this writ. 

The sole question involved is whether the court committed error in 
denying defendant's motion for binding instructions. The plaintiff's 
statement of claim alleged, the proofs tended to show, and the verdict 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
201 F— 58 



914 201 FEDERAL EEFORTEK 

established, tlie facts that plaintiff was a machine operative in defend- 
ant's car-building plant ; that running the length of the building, and 
over the place plaintiff worked, were two parallel, suspended rails, 
forming the track for a small overhead crâne; that previbus to the 
accident thèse tracks had been so spread and out of parallel alignment 
as to allow the crâne to fall between them ; and that on the day of 
the accident the spread was such that wlien the crâne, which was 
standing some three or four yards up the track, was accidentally push- 
ed to a point above the plaintiff, it permitted the crâne to drop entirely 
through, and fall upon and injure the plaintiff. "As to the condi- 
tion of the tracks upon which the traveler was operated," as stated in 
defendant's argument, no contention is made, as, "for the purposes of 
the case, it must be conceded that they were out of repair." The 
divergent views of the parties are clearly outlined in the charge as 
f ollows : 

"ïhe plaintiff eliarges the défendant witli fallure and negleet to keep in 
proper repair the ti-aclv or traveling way on which was run and operated the 
suialler crâne or hoist, alleging that thls traeli was crooked, loose, and shal^y, 
and by reason of its defeetive condition the rails or traeli spread apart, caus- 
ing the truck of the sald crâne to become dislodged, leaving tlie track, and 
falllng between the same down and upon the plaintiff, causing such injury. 
To this the défendant replies, wlthout admitting that thls be true, that if 
y ou should so find as eontended by the plaintiff, nevertheless they shoiild not 
be held accountable for the occurrence, sinee the moving cause that occasioned 
the accident was the négligent manner in which the plaintlff's coemployé 
moved the steel beams or sills or operated a large or overhanging crâne, 
which set the carrier on the smaller crâne in motion, pushing it along until 
it left the track. I cannot afflrm this contention of the défendant. The em- 
ployé is not obliged to examine Into the employer'» method of transactiug 
his business, and he may assume, in the absence of the contrary, that reason- 
able care will be used in furnishing the necessary appliances to carry on the 
))usiness in which he is engaged. This duty of the master of providing a 
reasonably safe place for the carrying on of the work is a continulng one, 
and is dlscharged only when the master furnishes and maintains a place of 
tliat character. Did the master, the défendant Company hère, exercise such 
reasonable care for the safety of ail of Its employés and did it use due skill 
and care to make the place and appliances safe in and about the place where 
the défendant was employed? If not, and you find that the négligence of the 
master, the défendant company, in failing to provide and maintaln this track 
upon which the carrier of the small crâne was moving, by reason thereof 
contributed to the injury received by the plaintiff, the défendant wlll be liable, 
notwithsfanding the concurring négligence of those performing the work in 
moving the steel beams in manner as stated. The matters of fact for you 
to détermine, therefore, are whether or not the track or tra%-e]ing way of thls 
carrier was in such détective condition as charged by the plaintiff, and, if so. 
iivhether such was the means of causing the carrier to leave the track and 
drop upon the plaintiff, thereby causing the injury, and, furthermore, whether 
the défendant had or should hâve had knowledge of such defect by use of 
due care." 

Under the proofs, we think the court rightly refused to take the 
case from the jury, and under the authorities (Grand Trunk Railway 
Co. V. Cummings, 106 U. S. 700, 1 Sup. Ct. 493, 27 L. Ed. 266; Gila 
Vallev, etc., Ry. Co. v. Lyon, 203 U. S. 465, 27 Sup. Ct. 145, 51 L. 
Ed. 276; Clyde v. Railroad [C. C] 59 Fed. 394; City of Manchester 
V. Landry [C. C. A.] 199 Fed. 883) was justified in charging that 
if the défendant was guilty of négligence in failing to properly main- 
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tain the overhead tracks, and such négligence contributed to tlie plain- 
tifï's injury, it was not relieved of liability for such négligence be- 
cause another employé, as was the case in Gila Valley, etc., Ry. Co. 
V. Lyon, supra, was concurrently négligent in starting the crâne. 
The jury having so found, we see no grounds for vacating the judg- 
ment entered on their verdict. 

The judgment is therefore affirmed. 



ROYAL INS. CO. OF LIVERPOOL, ENG., v. STODDARD et al. 

(Circuit Court of Appeals, Eigbth Circuit. November 11, 1912.) 

No. 3,731. 

1. Courts (§ 328*) — F'edekal Couets— Jueisdiction— Jubisdictional Amoi;nt. 

Under Judlciary Act March 3, 1887, c. 373, 24 Stat. 552, as amended by 
Act Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), limit- 
ing tlie jurisdiction of Circuit Courts of tlie United States in civil ac- 
tions based on dlversity of citizensliip to cases wliere the amount or value 
of the matter in eontroversy "exeeeds" $2,000, exclusive of interest and 
costs, the court had no jurisdiction of an action on a contract of Insur- 
ance for $2,000 even; and this, though plaintiffls' complaint alleged that 
the amount in eontroversy, exclusive of interest and costs, exceeded $2,- 
000, and défendant admitted such fact in its answer. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.» 

Jurisdiction of fédéral courts as determined by the amount in eontro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennent-Stribling 
Shoe Co. v. Eoper, 36 C. C. A. 459 ; G. G. Lewis Mercantile Co. v. Klepner, 
100 a. C. À. 288.] 

2. Appeal and Ebrok (§ 185*) — Want or Jurisdiction— Duty to Notice. 

Where lack of fédéral jurisdiction appeared on the face of the record, 
It was the duty of the Circuit Court of Appeals to notice the same, and 
to réverse and remand, with directions to disniiss, though the question was 
not raised by counsel either in the trial court or on appeal. 

[Ed. Note. — IPor other cases, see Appeal and Error, Cent. Dig. §§ 1166- 
1178, 1375; Dec. Dig. § 185.*] 

In EJrror to the Circuit Court of the United States for the District 
of Wyoming ; John A. Riner, Judge. 

Action by M. B. Stoddard and another against the Royal Insur- 
ance Company of Liverpool, England. Juc%ment for plaintiffs, and 
défendant brings error. Reversed and remanded, with directions to 
dismiss. 

Timothy F. Burke, of Cheyenne, Wyo. (Charles B. Obermeyer, of 
Chicago, 111., on the brief ), for plaintiff in error. 

A. M. Stevenson, of Denver, Colo. (Raymond W. Beach, of Chi- 
cago, 111., on the brief), for défendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and WM. H. 
MUNGER, District Judge. 

WM. H. MUNGER, District Judge. This is an action brought by 
défendants in error, who will be designated as plaintiffs, against plain- 

*For other cases see same topic & § kumeek ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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tiff in error, designated as défendant, to recover the full amottnt of a 
policy of fire Insurance, issued upon a two-story frame building in the 
sum of $2,000. Tiie plaintiffs alleged that there was due them from 
the défendant, upon said policy of insurance and the loss of the prop- 
erty therein described, the smn of $2,000, with interest thereon at 
the rate of 8 per cent, per annum from December 10, 1909, andi 
prayed judgment for the sum of $2,000 and interest thereon, and for 
costs. The complaint alleged that the matter in dispute exceeded, 
exclusive of interest and costs, the sum or value of $2,000. This 
allégation was specifically admitted by défendant in its answer. Upon 
fhe issues joined a trial was had, which resulted in a verdict and 
judgment for the plaintiffs in the sum of $2,000 and interest thereon 
from December 10, 1909, and costs of suit, from which , judgment 
défendant brings error to this court. 

[1] The jurisdiction of the court below was invoked on the ground 
of diversity of citizenship. The Judiciary Act of 1887, as amended 
in 1888. expressly limits the jurisdiction of the Circuit Courts of the 
United States, in civil actions baseld upon diversity of citzenship, to 
cases where the amount or value of the matter in controversy, ex- 
ceeds, exclusive of interest and costs, the sum of $2,000. The lan- 
guage of the act, that the value of the matter in controversy must 
exceed the sum of $2,000, exclusive of interest and costs, is plain 
and unambiguous, and it needs no argument or citation of authorities 
to show that $2,000 even does not exceed $2,000. Hovvever, cases 
directly in point are the following: Walker v. U. S., 4 Wall. 163, 
18 L. Ed. 319; Lazensky v. Suprême Lodge (C. C.) 32 Fed. 417; 
New York I. & P. Co. v. Milburn Gin & Machine Co. (C. C.) 35 Fed. 
225; Thompson v. Butler, 95 U. S. 694, 24 L. Ed. 540; Alabama 
Gold Life Ins. Co. v. Nichols, 109 U. S. 232, 3 Sup. Ct. 120, 27 L. 
Ed. 915; First Nat'l Bk. of Omaha v. Redick, 110 U. S. 224, 3 Sup. 
Ct. 640, 28 L. Ed. 124; District of Columbia v. Gannon, 130 U. S. 
227, 9 Sup. Ct. 508, 32 L. Ëd. 922. 

It is very clear that the court below didi not hâve jurisdiction of 
the subject-matter. The allégation in plaintiffs' complaint that the 
amount in controversy, exclusive of interest and costs, exceeded the 
sum of $2,000 in value, is not controlling as against the statement 
of fact that the action is based upon a contract of insurance for the 
payment of $2,000 even; and the admission by défendant in its an- 
swer that the amount in controversy exceeded that sum is not avail- 
ing, as it is a fundamental proposition that consent of parties alone 
cannot give the court jurisdiction of the subject-matter. 

[2] The question of jurisdiction was not raised in the court below, 
nor by counsel in this court, yet jurisdiction of the subject-matter 
is always open for considération, and when lack of such jurisdiction 
affirmatively appears upon the record it is the duty of the appellate 
court to notice the same. 

For thèse reasons, it follows that the judgment must be reversed, 
and the cause remanded to the court below, with directions to dis- 
miss the action for want of jurisdiction. 
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In re KEWFOUNDLAND SYNDICATE. 

Appeal of HECKSCHER. 

(Circuit Court of Appeals, Tliird Circuit. January 18, 1913.) 

No. i,es9. 

Bankriiptcy (§ 250*) — Corporations — AssEss\fE,NT of Stockiiolders. 

While an order of a court of bankruptc.v determlnlng tlie necessity of 
assessing the stock of a bankrupt corporation and levying an a.ssessment 
tliereon does uot deprive a nonresident stockholder, not witliin ttie juris- 
dictiou of the court, of the right to contest liis individual liability in a 
plenary suit against hiui to enforce the assessment, if lie appears and 
contesta the assessment, he is bound by the resuit of such contest as to 
ail matters determlned. 

[Ed. Note.— For other cases, see Bankruptcv, Cent. Dig. §§ 235, 350; 
Dec. Dig. § 250.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

In the matter of the Newfoundland Syndicate, bankrupt. From 
an order of the District Court, August Heckscher appeals. Modi- 
îed. 

For opinion below, see 196 Fed. 443. 

Justus P. Sheffield, of New York City, for petitioner. 
Elbridge L. Adams and Nelson S. Spencer, both of New York 
City, for respondent. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

PER CURIAM. The order appealed from and the opinion sup- 
porting it are reported in 196 Fed. 443, where the facts connected 
with Heckscher's présent holding of stock are sufficiently stated. 
We need not repeat them, and, indeed, the substantial agreement 
of counsel during the argument before this court relieves us from 
discussing or deciding any controverted question. As we under- 
stand the statements of counsel, it was agreed that the order of the 
District Court should be so modified as to leave no doubt, if doubt 
can be avoided, concerning the scope of the appellant's rights. The 
trustée concèdes that the notice by mail, given to the appellant in 
New York, did not confer jurisdiction of his person ; and it is not 
disputed that the appellant must hâve his day in court somewhere 
and at some time, in order that he may make such défenses as the 
law permits. His right to a hearing is undoubted, and we shall en- 
deavor to préserve it; but he must understand that ordinarily a 
suitor may not demand more than one opportunity to be heard, 
and that if he appear before the référée in New Jersey and contest 
the assessment there he must take the conséquences of such a con- 
test. 

We direct that the order of the District Court, dated May 23. 
1912, be modified, so as to read as follows : 

*For other cases see same topic & S nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(a) The order of the jeferee dismissing the trustee's pétition is 
reversed, and the proceedings are remanded to the référée, who is 
hereby directed to proceed with the proofs and to détermine (1) 
whether, in view of the debts and the assets of the bankrupt (not 
counting as an asset the Hability on stock that is averred to be un- 
paid, either in whole or in part), it is necessary to assess ail or any 
part of the capital stock of the bankrupt company for the purpose 
of paying debts and necessary expenses; (2) if an assessment be 
necessary, then to détermine the rate thereof, and to levy the same 
upon whatever stock may appear prima facie to be subject to as- 
sessment. 

(b) Such assessment, if made, shall be without préjudice to the 
right of any person that may hereafter be sued thereon in any 
court of compétent jurisdiçtion to make such défense thereto as 
may aflfect his individual liâbility thereon ; but such défense shall 
not attack the administrative action of the référée in making the 
assessment, or in determining the rate thereof, or in levying the 
same. 

(c) The foregoing paragraph (b) of this order shall not be used 
to protect any stockholder if he shall appear, and shall thus hâve 
the opportunity to contest the amount or rate of the assessment, or 
the Hability of his stock to be assessed. The rights of such appear- 
ing stockholder in a subséquent plenary suit on such assessment 
shall be as they would hâve been if paragraph (b) had been omit- 
ted from this order. 

The costs of this appeal to be paid by the bankrupt estate. 



^ HBROLD T. MUTUAIv BENEFIT LIFE INS. CO. 
(Circuit Court of Appeals, Third Circuit. Jauuary 27, 1913.) 

,::..-■ No. 1,693. 



INTEBNÀL 'itEVENUE (§ 9*) COEPOBATION TAX LiFE INSTJBANCE CoMPANIES 

-^PBESirUM DlVIDENDS. 

iSo^callèd "dlvidends" paid annually to policy holders by a mutual life 
Instance company doing business on the level premium plan, whicb arlse 
frpfn the excess of premiums coUected during previous years over actual 
àbcfertained requirements, are not taxable as part of the company's "net 
iiiCohie- • * * received by it * * * during such year," undei: Âct 
Aug- 5, 1909, c. 6, § 38, 36 Stat. 112 (U. S. Comp. St Supp. 1911, p. 946), 
having been once taxed as a part of the income of the year when received. 

: [Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec.; pig; §9.*] 

In Error'to the District Court of the United States for the District 
of New ^Jersey ; Joseph Cross, Judge. 

Action by the Mutual Benefit Life Insurance Company âgainst Her- 
man C. H. Herold, Collector of Internai Revenue. Judgment for 
plaintiiï, ànd défendant brings error. Affirmed. 

For opinion below, see 198 Fed. 199. 

•For othèi'càaes see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexés 
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H. P. Lindabury, of Newark, N. J., and John B. Vreeland, of Mor- 
ristown, N. J., for plaintiff in errer. 

John O. H. Pitney, of Newark, N. J., George Wharton Pepper, 
of Philadelphia, Pa., and John R. Hardin and David Kay, Jr., both of 
Newark, N. J., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

PER CURIAM. Certain taxes for 1909 and 1910 were levied 
against the insurance company by two supplementary assessments 
under the act of 1909 (Act Aug. 5, 1909, c. 6, § 38 [U. S. Comp. 
St. vSupp. 1911, p. 946]). The company paid under protest, and after- 
wards recovered judgment against the coUector for practically the 
whole amount levied. Several questions were raised and decided 
below, but in this court only one question needs attention : Does the 
act tax the so-called "dividends" awarded annually to poHcy holders? 
The ansvver must be in the négative, unless such "dividends" form a 
part of the company's "net income * * * received by it * * * 
during such year." If they do not arise from income received during 
the tax year, but from income received during a previous year, Con- 
gress has not taxed them ; or, perhaps, it is more correct to say Con- 
gress has not taxed them more than once. Concededly, they hâve 
been taxed once with the other net income of the particular year 
during which the company actually received them in cash. If, there- 
fore, they are to be taxed more than once, it is well settled that the 
language imposing such an exceptional burden should be clear and 
unambiguous. But we need not discuss the subject; that duty has 
been performed by Judge Cross with such fuUness and ability that 
we cannot do better than adopt bis opinion. The case in the District 
Court is reported in 198 Fed. at page 199, and the discussion we 
refer to extends from page 200 to page 212, inclusive. But we do not 
adopt what is said on page 212 concerning dividends on fuU-paid par- 
ticipating pohcies, nor what is said on the same page concerning stock 
companies, not because we wish to suggest disapproval, but merely 
because no opinion about thèse matters is called for now, as they do 
not seem to be directly involved. 

The judgment is affirmed. 



WESTEItX LTNIOX TKLKGRAriI OO. OF ILLINOIS r. LOUISVILLE 

& N. R. CO. 

(Cil-cuit Court of Appeals, Sevoiith Circuit. November 15, 1912.) 

No. 1,922. 

1. Courts (§ 508*) — Fedeb.'VI, Courts — I'rooeeding in State Court^Injunc- 

ÏIOS. 

Wliere, after tlie institution of proeeedings in a state court t>y a tele- 
grapli company to condemn a right of way for a telegraph Une along the 
light of way of a railroad company. the railroad company instltuted a 
suit in a fédéral court to restrain the condemnation of such right of way. 



•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and, before an order graiitlng a teiuporary injuiiction agalnst the coudem- 
nation proceedlugs was eiitered, sucli proceediugs were removed to the 
fédéral court, and prior to an appeal from tlie order granting a temiiorary 
injunction coiiiplainant's bill was auiended so as to sliow tliat the con- 
demuatlon proeeediug had beeu in fact removed and tliat the state court 
liad no longer any jurisdietion, the injunction was not objectionable as 
within Judieial Code, § 265 (Act Mardi 3, 1011, c. 2.31, 36 Stat. 1162 [IJ. S. 
Comp. St. Supp. 1911, p. 236]), prohibiting the fédéral courts from eiijoin- 
ing proceedings in a state court. 

lEd. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1430; Dec. 
Dig. § 508.* 

Rnjoining proceedings in state courts, see notes to Garner v. Second 
Nat Banli, 16 C. C. A. 00; Central Trn.st Co. v. Granthani, 27 C. C. A. 
575 ; Copeland v. Bruning, 63 C. C. A. 437.] 
2. Injunction (§ 136*) — Tbmporary Injunction — Telegrapu Company — 

RiGITT OP WaY CONDEMNATION. 

Complainant railroad Company filed a bill alleging that défendant tele- 
grapli Company, a New York corporation, had for a long period thereto- 
fore operated a telegraph Une al\)ng complainant's rlght of way under a 
contract which had served its requirements, but that it had canceled the 
contract and refused to arrange for a continua nce of the service, and had 
eaused its employés to organise a domestic corporation, which had coni- 
nienced condemnation proceedings in a state court to acQuire an independ- 
ent right of way along complainant's railroad for a telegraph line ; that 
complainant's right of way was a post road, and had been designated as 
such for the transportation of TJnlted States mail and troops ; that it was 
necessary for complainant to operate a telegraph line along its right of 
way for the transaction of its own business as a railroad and for the 
accommodation of the gênerai public; and that the condemnation of a 
separate right of way by such telegraph compsiny would ol)struct and 
interfère with Interstate commerce, and would also interfe]-e with the 
performance of complainant's duties under its charter, and would be 
dangerous to employCs and passengers in the opération of complainant's 
railroad. Belâ, that such facts warranted the issuance of a temporary 
injunction in the exercise of the trial court's discrétion. 

[Kd. Note. — For other cases, see Injunction, Cent. Dig. §§ 305, 300; Dec. 
Dig. § 136.*] 

Appeal from the District Court of the United States for the East- 
ern District of IlHnois ; Francis W. Wright, Judge. 

Suit by the Louisville & Nashville Railroad Company against the 
Western Union Telegraph Company of Illinois. From a decree 
awarding a preliminary injunction restraining défendant from pro- 
ceeding to condemn a right of way for a telegraph line along the 
right of way of the lines of complainant railroad company, défendant 
appeals. Affirmed. 

ïhe Western Union Telegraph Company of Illinois appeals from an or- 
der of the District Court denying its application to dissolve an interlocutory 
injunctioual decree (pendente lite), allowed under a bill flled by the appelle*, 
Louisville & Nashville Railroad Company, to restrain the appellant's pro- 
ceedings. In a state court, for condemnation of a right of way for a tele- 
graph line upon and along the appellee's right of way for its lines of rail- 
road. The injunctional decree referred to contains the following récitals 
and provisions: 

"The court flnds that the complainant is an Interstate carrier of passen- 
gers and freight and of the United States mails; that it is absolutely nec- 
essary in condnctiug its said business that it construct, nialntain, and op- 
erate a magnetic telegraph line upon and along its right of way, and that if 

•For other cases see saine topic & 5 1\Umbek in Dec. & Am. Digs. MOT to date, & Rep'r Indexes 
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the défendant, Western Union Telettraph Company of Illinois, is perniitted 
to pre-empt such line on the complainant's right of way as proposed, the 
complainant will thereby be prevented froni having a telfisraph to conduct 
its own business, which would be an Irréparable injury to it. And tbe court 
furtlier finds that sald Çi'oposed line of telegrapli of défendant will interfère 
with tbe safety of ordinary travel on such railroad. And tbe court further 
tinds as a matter of law that the Telegraph (Company has no authority to 
oonstruct, maintain, and operate a telegraph line upon or along the com- 
plainant's right of way without Its consent, and any jndgment of a state 
court to the contrary in a condemnation suit would be void and of no effect, 
such court being without jurisdiction of the subject-matter. This court is 
prohibited by law from grantlng the wrlt of Injunction to stay proceedings 
in a state court. 

"Therefore, on considération of the preraises, it is ordered, adjudged, and 
decreed, by the court, that the motion of the complainant for a temporary 
writ of injunction berein be and the same is allowed in part, and in part 
denied. And it is further ordered, adjudged, and decreed that the writ of 
nnjunction do issue herein agalnst the said détendant the Western Union 
Telegraph Company of Illinois, restraining and enjoiuing It, its officers, di- 
l'ectors, agents, owners, operators, employés, and attorneys, and each and 
every of them, from entering upon any part of the right of way of the 
said Loulsville & Nashville Railroad Company, or branches thereof, describ- 
ed in the complainant's bill of complaint filed herein, for the purpose of 
surveying, locating, constructing, maintaining, or operating the line of tele- 
graph deseribed in said bill of complaint, or any other line of telegraph 
proposed to be constructed by said Western Union Telegraph Company of 
Illinois upon or along the said right of way of complainant, and ail per- 
sons hereinbefore deseribed be, and they are, enjoined, restrained, and pro- 
hlbited from entering upon any part of the right of way of the said com- 
plainant deseribed In sald bill of csmplaint for the purpose of aiding, as- 
sisting, and abetting said Western Union Telegraph Company of Illinois in 
surveying, locating, relocating, constructing, maintaining, or operating the 
Une of telegraph deseribed in said bill of complaint, proposed to be construct- 
ed by said Western Union Telegraph Company of Illinois on the right of 
way of the main line and branches of the said Loulsville & Nashville Rail- 
road Company deseribed in the said bill of complaint, and the said défend- 
ant, the Southeast & St. Uouis Railway Company, be, and it is, enjoined 
from permltting the Western Union Telegraph Company of Illinois to do 
the things, or any of them, that hâve been and are enjoined herein." 

West & Eckhart, of Chicago, 111., for appellant. 

J. M. Hamill, of Belleville, 111., Henry L. Stone, of Louisville, Ky., 
C. P. Hamill, M. W. Schaefer, and F. H. Kruger, ail of Belleville, 
111., for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and CARPEN- 
TER, District Judge. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
appellee Railroad Company, a Kentucky corporation, filed its bill 
against the api>ellant, an Illinois corporation and other défendants, to 
restrain proceedings instituted by the appellant, in a state court, for 
condemnation of a right of way for a telegraph line to be placed upon 
and along the right of way owned and used by the appellee, in Illi- 
nois, for its lines of railroad; and this appeal is from an order (in 
effect) continuing a temporary injunction granted thereunder against 
the appellant, upon due hearing. The bill avers, among other matters, 
that the appellee owns and opérâtes railroads extending through 
various states, and is engaged in interstate transportation of freight. 
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passengers, and mail ; that it is authorized to erect and operate tele- 
graph lines upon and along its right of way for tlie transaction of its 
own business as a railroad and for the gênerai public; that its right 
of way is now devoted to public use, and that it is necessary to hâve 
use of the entire right of way for its présent tracks and proposed 
double tracks and the necessary provisions for telegraph Systems : 
that the proposed condemnation and use for the benefit of the ap- 
pellant would interfère with performance of appellee's duties under 
its charter, and would be dangerous to employés and passengers in op- 
ération of the railroad ; that the appellee's lines hâve been designated 
as mail routes, under an act of Congress, for transportation of United 
States mail and troops ; and that the suit involves a controversy, for 
an amount exceeding $3,000, between citizens of différent states, and 
also a controversy arising under the Constitution and laws of the 
United States, because the attempted condemnation and use would 
obstruct and interfère with interstate transportation, as specified. It 
is further averred, in substance, that the défendant Western Union 
Telegraph Company, a New York corporation, had long theretofore 
operated a telegraph line upon the right of way under contraçt with 
the appellee, which had served its requirements, but had canceled such 
contraçt and refused to arrange for continuance of the service; that 
such foreign corporation had caused its employés to organize the ap- 
pellarit as an Illinois corporation, and furnished ail the money invest- 
ed therein, for the purpose of obtaining the proposed right of way 
for ownership and opération of thèse telegraph lines, as independent 
lines "free of any right s of appellee" ; and that in pursuance thereof 
the appellant had commenced condemnation proceedings, under as- 
sumed authority of a state enactment, averred to contravene the féd- 
éral rights and powers. 

[1] The chief contention for reversai of the temporary injunction 
rests on the twofold assumption: (1) That section 265 of the lu- 
dicial Code (Act March 3, 1911, c. 231, 36 vStat. L. pp. 1087, 1162 
(U. S. Comp. St. Supp. 1911, p. 236]), prohibiting stay of proceed- 
ings in :a state court, is applicable thereto ; and (2), in substance, that 
the statutory purpose is violated notwithstanding the limitations ex- 
pressed in the ternis of the injunction. We believe, however, that 
the record establishes the first-mentioned assumption to be untenable, 
so that the contention is without force on this appeal from the order 
containing the injunction. It appears of record (and is uncontro- 
verted) that prior to the entry of this order on May 23, 1912, the 
condemnation proceedings, referred to in the bill as pending in the 
state court, were removed to the United States District Court by the 
filing of pétition and bond for removal pursuant to statute; and pre- 
sumptîvely no jurisdiction over the cause remained in the state court, 
as the jurisdiction of the District Court immediately attached (Steam- 
ship Co. V. Tugman, 106 U. S. 118, 122, 1 Sup. Ct. 58, 27 L. Ed. 87; 
Traction Co. v. Mining Co., 196 U. S. 239, 244, 25 Sup, Ct. 251, 49 
L. Ed. 462), and became operative for ail purposes involved in the 
injunctional decree. Furthermore, prior to the taking of this appeal. 
an amended (or supplemental) bill had been filed and allowed showing 
that the state court had granted the removal, after a hearing, and 
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caused a transcript of the record to be filed thereupon in the District 
Court, placing the proceedings beyond question within its cognizance. 
The inquiry, therefore, which is raised and discussed in the argu- 
ments of counsel, whether the original injunction, in any sensé, dis- 
turbed the jurisdiction of the state court over the proceedings when 
it was entered, is not open for considération, as that jurisdiction had 
terminated when the order was made from which the appeal is 
brought. The subject-matter of the order was then within the con- 
trol of the District Court, and the contentions in référence to the 
prior status of those proceedings involve mère abstract or rhoot ques- 
tions, not reviewable on this appeal, and the various assignments of 
error for want of jurisdiction are overruled. 

[2] AU further propositions of error relate alone to the issues ten- 
dered by the bill upon the merits of the controversy, which require 
hearing in conformity with the rules of equity for détermination of 
ail issues both of fact and law. The bill states, as we believe, enter- 
tainable cause for a hearing in equity, so that the appeal from the 
interlocutory order raises this single question: Was judicial discré- 
tion exceeded in staying the condemnation proceedings pending such 
hearing? 

Under the impressions of fact stated in the ruling of the trial court, 
founded on the preliminary afhdavits, we believe the discrétion was 
rightly exercised, and the order accordingly is affirmed. 



In re McCARTHY PORTABLE ELEVÂTOR CO. 

Appeal of KEENBY. 

(Circuit Court of Appeals, Third Circuit. January 27, 1913.) 

No. 1,688. 
Corporations (§ 308*) — Compensation of Officebs — Legalitt of Action or 

DiRECTOES. 

Under the laws of California, a resolution of the board of directors of 
a corporation fixlng the isalary of its président is void where the présence 
of such président as a director was necessary to eonstltute a quorum at 
the meeting. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. |§ 1334-1349; 
Dec. Dig. § 308.*] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; John Rellstab, Judge. 

In the matter of the McCarthy Portable Elevator Company, bank- 
rupt. From an order of the District Court, Fred. C. Keeney appeals. 
Affirmed. 

For opinion below, see 196 Fed. 247. 

McDermott & Enright, of Jersey City, N. J., for appellant. 
George H. Gilman, of New York City, for appellee. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. ^^^^ 

•For other cases see same topic & § HtJMiBEK in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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PER CURIAM. We approve the order appealed from, wittiout 
committing ourselves to ail the reasons given by the learned judge 
to support it. It is enough to say, we think, that Keeney, who was 
the assignée of McCarthy's claim for services as an ofticer of the 
Company, could oiily recover on McCarthy's right, and that this right 
did not hâve the proper légal support. McCarthy certainly would 
hâve had no standing under the void resolution of September 28, 
1905 ; and, if we assume (without deciding) that he might hâve had 
some standing upon a quantum meruit, the testimony concerning the 
value of his services is not satisfactory. Upon this point the référée 
and the district judge disagreed, and we incline to take the judge's 
view. 

The value of the services being thus uncertain, it follows that the 
order appealed from should be, and it hereby is, affirmed. 



TTIOA BROP FOItCÏE & TOOL CO. t. C. E. BONNER MFG. CD. 

(Circuit Court of Api)eals, Seventh Circuit. October 2, 1912.) 

No. 1,803. 

Patemts (§ .328*) — Invextiom — Staplb I'ulleb. 

Tlie Russell patent No. 54.j,5;i7 for a staple puller hcJd void for lack of 
invention, in view of prlor art. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Illinois; Francis M. Wright, Judge. 

Suit in equity by the Utica Drop Forge & Tool Company against 
the C. E. Bonner Manufacturing Company. Decree for défendant, 
and complainant appeals. Affirmed. 

Richard R. Martin, of Utica, N. Y., for appellant. 
Minturn & Woerner, of Indianapolis, Ind. (Joseph A. Minturn, of 
Indianapolis, Ind., of counsel), for appcllee. 

Before BAKER and SEAMAN, Circuit Judges, and ANDERSON, 
District Judge. 

ANDERSON, District Judge. Appellant, complainant below, filed 
its bill to restrain infringement of letters patent No. 545,537, granted 
to Albert H. Russell September 3, 1895, and assigned to appellant. 
One of the défenses urged to the bill was that the invention did not 
possess patentable novelty, in the light of the prior art as shown by 
earlier patents and printed publications. The bill was dismissed for 
want of equity, and complainant appealed. 

The patent in suit consist of fîve claims, and complainant alleged 
that each of thèse claims was infringed by appellee. The claims are 
as follows : 

"(i) A staple puller consisting of the pivoted members, the oppositely dls- 
posed jaws thereon and reeesses in said .1a\vs of such depth that when the 
jaws are elosed the opposlng edges of the recesses will close upon and grasp 

•For other cases see same topic &. § kumbee in Dec. & Am. Digs. 1907 to date, & Rep'r indexes 
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the prong of the staple before the meeting edges of the jaws corne togetlier, 
substantially as set forth. 

"(2) A staple puller adapted to grasp a sinj^le prong of the staple above or 
below the wire and consisting of the pivoted inembers, the oppositely dlsposed 
jaws thereon, the recesses in said jaws of such depth that when the jaws are 
closed the opposlng edges of the recesses will close upon and grasp the prong 
of the staple before the meeting edges of the jaws come togetlier, and the 
points on the jaws beyond the reeesses to press the wire aside and permit en- 
gagement witii the prong of the staple, substantially as set forth. 

"(3) A staple puller adapted to grasp a single prong of the staple above or 
below the wire and consisting of the pivoted members provlded vvith the 
oppositely dlsposed jaws reeessed to sucli depth that when the jaws are closed 
the opiiosing edges of the recesses wlU close upon and grasp the prong of 
the staple before the meeting edges of the jaws come together and points 
formed on said jaws by the excision of sald recesses adapted to press aside 
the wire and permit engagement of the prong of the staple in said recesses, 
substantially as set forth. 

"(4) A staple puller consisting of the pivoted members provlded with op- 
positely dlsposed jaws and points on said jaws formed by the excision of 
recesses In the meeting edges of the jaws whereby it Is adapted to engage the 
prong of the staple above or below the wire substantially as set forth. 

"(5) A staple puller consisting of the members 5 pivoted together at 6, the 
oppositely dlsposed jaws 7' on sald members, the recesses 8 in the meeting 
edges of said jaws of such depth that when the jaws are closed the opposite 
edges of the recesses will close upon and gra.sp the prong of the staple before 
the meeting edges of the jaws come together, and the points 10 formed on said 
jaws by the excision of the recesses and adapted to press aside the wire and 
permit the engagement of the prong of the staple in sald recesses, substan- 
tially as set forth." 

From thèse claims it abundantly appears that the invention claimed 
for the Russell patent consists in taking an old and well-known de- 
vice, pincer tongs, and cutting into the meeting edges recesses which 
shall be (a) deep enough to cause the claws to grip or grasp the wire 
of the staple, and (b) near enough to the edges of the claws to pro- 
vide points to press the fence wire aside, so as to permit the tool to 
grasp the staple. Appellant's expert, Workman, in his testimony says : 

"I find from examlning the patent in suit that the invention thereof com- 
prises two features. Thèse two features are (1) the provision of recesses in 
the meeting edges of the jaws of the tool to engage the prong of the staji'e, 
and (2) points to press the fence wire aside to permit of a tool engagiug the 
staple." 

Both of thèse features are old, and appear in the prior art. It will 
be sufficient to refer to two instances which appear in the record. 
Defendant's expert, Stoddard, in his évidence said : 

"On page 2588 of Knight's Meehanical Dictlonary, Rlverslde Tress, Cam- 
bridge, 1884, there is a ligure inarked 'Figure 0.511,' and in this figure is an 
illustration marked 'c' I bave before me an enlargement of this figure, 
marked 'Defendant's Exhiblt, Enlargement of Flg. c, Knight's Meehanical 
Dictlonary, page 2.j88.' Upon page 2.^89 occur the followlng words referrlug 
to this ligure : 'c, pincer tongs, for similar use.' The preceding paragraph 
reads as follows, referring to another figure or subfigure : 'b, auger-hlt tongs ; 
useful for holding round or square bars, and also bolts, the heads belng placed 
wlthln the swell of the jaws.' This figure, with the acconipanylug description, 
shows an instrument having pivoted members with oppositely dlsposed re- 
eessed jaws thereon." 

Defendant's exhibit illustrating this shows an instrument having 
pivoted members with oppositely disposed reeessed jaws thereon. It 
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is such an instrument as has been used time out of mind for grasping 
bolts or bars and holding them for various purposes. One of the 
peculiar features claimed by appellant for the recesses in the jaws — 
i. e., that they should be deep enough and yet not too deep to grasp 
the wire without the meeting edges of the jaws coming together — is 
one of the features of the pincer tongs shown in Knight's Mechanical 
Dictionary. Otherwise thèse pincer tongs would not grasp the bars 
or bolts spoken of, but the bars or bolts would lie loosely in the re- 
cesses. 

In patent No. 477,005, granted to ThomaJ TJeard June 14, 1892, the 
other alleged novel feature of the patent in suit clearly appears, viz., 
the placing of the recesses near enough to the edges of the claws to 
provide points to press the fence wire aside, so as to permit the tool 
to grasp the wire of the staple. Heard, in his spécification, says : 

"The abuttiiig faces of tlie nipper jaws hâve considérable portions of their 
ahutting surfaces left full and square and roughened, if désirable, as sliown 
at 15, to seize and compress any pièce of wire or other object, or to twist to- 
gether the free ends of wire. Otlier portions, however, are eut away so as 
to form recesses, leaving two opposite shàrp pointed projections 13 and i^, 
whicli can be pressed into the surface of a post to seize a staple or pièce of 
wire embedded therein." 

Heard shows the recesses placed just near enough to the edges of 
the claws to form pointed projections, precisely as are shown in the 
patent in suit ; and they are described as operating in the same way, 
and accomplishing precisely the same resuit. 

The patent in suit is Avithout invention, and the biU was prooerly 
dismissed. The decree of the court below is affirmed. 



ROSE MFG. CO. v. E. A. M^HIïEIIOUSE MFG. CO. et al. 
(District Court, D. New Jersey. January 6, lOlîî.) 

1. Patents (§ 328*) — Vat.idity and Infeingemenx — Lamp Braoket. 

The Kosenbluth l'ateut. No. 883,973, for a lamp bracket, designed for 
use on automobiles or other vehieles, comprisiug a base by which it may 
be attaelied to the veliicle and two arms, one of which carrles a number 
plate or license panel and the other a lamp by wliieh the plate may be 
illuminated, is as to clalms 7, 8, and 10 void t'or lack of invention in 
View of the prlor art ; also hvld not infrlnged, if conceded validity. 

2. Patents (§ 328*) — Validity and Invention — Lajip Beaoket. 

The Hughes patent. No. 962,220, for a lamp bracket for vehieles, held 
as to clalms 5 and 6 void for lack of invention, in view of the prlor art. 

3. Patents (§ 28*) — Designs — Validity. 

It is essential to the validity of a design patent that it should disclose 
invention, and also, under Rev. St. § 4929 (TJ. S. Comp. St. 1901, p. 3398), 
as amended by Act .Alay 9, 1902, c. 783, 32 Stat. 193 (U. S. Comp. St. Supp. 
1911, p. 1457), that the design be ornamental as well as new and original. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 33 ; Dec. Dig. 
§ 28.*] 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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4. Patents (§ 328*) — Validity — Designs fob Vehicle Numbee Plate Sup- 
ports. 

The Rosenbluth design patents, No. 41,388 and No. 41,389, for designs 
for véhicle number plate supports, are void, for the reason ttiat the ar- 
ticles shown are mechanieal and functional, and not ornamental. 

In Equity. Suit by the Rose Manufacturing Company against 
the E. A. Whitehouse Manufacturing Company and the Le Compte 
Manufacturing Company. On final hearing. Decree for de- 
fendants. 

See, also, 193 Fed. 69. 

Francis C. Lowthorp, of Trenton, N. J. (Arthur E. Paige, of Phil- 
adelphia, Pa., of counsel), for complainant. 

Besson, Alexander & Stevens, of Hoboken, N. J. (T. Hart An- 
derson, of Boston, Mass., and Charles A. Munn, of New York City, 
of counsel), for défendants. 

CROSS, District Judge. [1] There are four patents involved in 
this suit, two of which are mechanieal patents and two design pat- 
ents. The bill of complaint allèges that they are ail owned by the 
complainant, and hâve ail been infringed by the défendants. The 
défendants, not only deny this, but deny their validity. The me- 
chanieal patents are Nos. 883,973 issued April 7, 1908, to one E. 
M. Rosenbluth, for a lamp bracket; and No. 962,220 issued June 
21, 1910, to one W. B. Hughes, for a number plate support for ve- 
hicles. The design patents were both issued to E. M. Rosenbluth 
May 16, 1911, for vehicle number plate supports, and are number- 
ed, respectively, 41,388 and 41,389. The mechanieal patents ih suit 
will be briefly considered in the order above named, and the design 
patents togéther. Patent No. 883,973 contains 13 claims, 3 of 
which, 7, 8, and 10, only are involved. They read as follows : 

"7. In a lamp bracket, the conibination with a plate provided with an arm 
arrangea to detachably support a lamp, and an arm arranged to detachably 
support a license panel, co-operativcly conneeted so that said panel is ilUmii- 
nated by said lamp; of flexible means arranged to pivotally secure said panel 
to said bracket, substantially as set forth. 

"8. In a lamp bracket, the combina tion with a base plate, of a vertical 
pivotai support, and a horizontal pivotai support, carried by said base plate ; 
a lamp detachably secured tb said vertical support; and a license panel de- 
tachably seeured to said horizontal support, substantially as set forth." 

"10. In a lamp bracket, the combiîiation with a base plate provided with an 
arm arranged to adjustably support a lamp, and an arm arranged to adjust- 
ably support a license panel, co-operatively conneeted so that said panel is 
illumlnated by said lamp; of flexible means arranged to secure said panel to 
said bracket, substantially as set forth." 

The gênerai object of the invention is stated by the patentée in 
the foUowing language : 

"In the' form of my invention hereinafter deseribed the bracket comprises 
a base plate which is arranged to be conveniently attached to a vehicle body 
and has two arms in unitary relation. One of said arms is arranged to de- 
tachably hold the lamp, and the other arm carries an adjustable rod from 
which the license panel is detachably suspended and a spring clip arranged 

•For other cases see same topic & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to engage the free lower portion of sald panel whereby It Is prevented from 

swinging." 

In behalf of the défendants, it is strenuously argued that this 
patent is invalid for various reasons, but especially in view of the 
prior art. It is quite apparent that, if it discloses invention, it is 
of a low order. Briefly stated, the device consists of a bracket, 
comprising a base, by which it may be affixed to an automobile or 
other vehicle, and two arms, one of which carries a number plate 
or sign and the other a lamp whereby the plate or sign may be il- 
luminated when desired. Thèse arms are made relatively adjusta- 
ble with each other. There would apparently be no more invention 
in attaching to an automobile body a bracket having an arm for 
carrying a number sign than there would be in attaching a bracket 
to a tree or post in front of a hôtel or store, having an arm to which 
was attached a swinging signboard ; nor would the problem of il- 
luminating such sign involve invention, since its solution would 
merely require the attachment of another standard for carrying a 
lamp sufficiently in advance of the sign to illumine its face. It is 
hard to understand why a problem of that character should hâve 
proved knotty, if it did, in the first instance; but, however that 
may hâve been, ail difficulty was resolved, when Rosenbluth under- 
took its solution, by the teachings of the prior art which sliowed 
similar devices of various kinds. For instance, a bracket attached 
to a bed, one arm of which carried a table and the other a lamp 
which illuminated the table; and another, also a brackei having 
two arms, one of which carried a bookrack and the other a lamp 
which illuminated it. The art also showed various other devices 
whereby différent articles, including signboards and numbers, were 
illuminated by lamps affixed to adjustable brackets. It is not 
deemed necessary to review the art in détail. As above stated, the 
idea embodied in the patent under considération, taken by itself, is 
of the simplest character and of questionable patentability, but 
when in addition to that fact the prior art, in analogous matters, is 
considered, it becomes manifest that the attempt further to dilute 
this simple idea, and then protect it by means of a patent, should 
not be fostered. Rosenbluth, giving him the utmost crédit to 
which he is entitled, merely took what was simple and old and 
commonpiace in analogous arts, and applied it to a new use. Ev- 
erything that he did had already been done in substantially the 
same way, although the device had not been applied to an auto- 
mobile. 

But, aside from what has just been said, and admitting the va- 
lidity of the patent, the défendants hâve not infringed the claims 
in issue. Those claims, in view of the extrême simplicity of the 
structure and the révélations of the prior art, in order to be upheld, 
would hâve to receive a strict construction, and, so construed, 
could not be held to embrace either the article which the complain- 
ant itself is manufacturing and placing upon the market ostensibly 
under its patent, or the alleged infringing devices of the défendants, 
which, although they may be duplicates of the articles manufactur- 
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ed by the complainant, nevertheless do not trench upon the device 
described and embraced in the spécification and claims of the patent 
under considération. 

[2] The patent to Hughes, claims 5 and 6 of which are in con- 
troversy, shows no patentable advance upon Rosenbluth, hence, 
whether that patent were valid or invalid, the one to Hughes could 
not be upheld. Rosenbluth's patent of itself would defeat it. 
Claim 5 reads as follows: 

"5. A device of the character set fovth compriKinf; a base having at one end 
a lamp support and having at its opposite end a horizontal socket, said socket 
boirig provided at the end adjacent to the lamp support with a stop, a rod for 
said socket, and elaniping means earried by said socket." 

That claim is so fairly illustrative of claim 6 as not to require 
the reproduction of the latter. The only advance, if it be an ad- 
vance, called for by those claims over those of the Rosenbluth pat- 
ent, as substantially admitted by complainant's expert, lies in the 
fact that the horizontal socket therein referred to is provided at 
the end adjacent to the lamp support with a stop. The usefulness 
of this stop is not clearly apparent, but granting it that quality, its 
insertion did not involve invention. Stops of so many varieties are 
in such common use in mechanics that, once the propriety or ne- 
cessity of having one in any given pièce of mechanism were estab- 
lished, any person skilled in the art could readily introduce it, and 
its introduction would not constitute an inventive act. 

[3, 4] The design patents are both invalid. The statute (Rev. 
St. § 4929 [U. S. Comp. St. 1901, p. 3398], as amended by Act May 
9, 1902, c. 783, 32 Stat. 193 [U. S. Comp. St. Supp. 1911, p. 1457]), 
authorizes the issue of such a patent under certain conditions to 
"any person who has invented any new, original and ornamental 
design for an article of manufacture." Hence, it appears that a 
valid design patent demands, as has uniformly been held, an ex- 
ercise of the inventive faculty the same as a mechanical patent. 
The design, however, thus invented must be not only new and 
original, but ornamental. It must exhibit something which appeals 
to the œsthetic faculty of the observer. Rowe v. Blodgett & Clapp 
Co., 112 Fed. 61, 50 C. C. A. 120; Williams Calk Co. v. Kemmerer, 
145 Fed. 928, 76 C. C. A. 466. A valid design patent does not nec- 
essarily resuit from photographing a manufactured -article and fil- 
ing a reproduction of such photograph properly certified in the pat- 
ent office. The designs of the design patents in suit are for the most 
part alike. No. 41,389 difïers, however, from No. 41,388 in having 
braces which unquestionably strengthen the arm, to which the 
number plate is attached. It is not only apparent that this is their 
function, but it is also established to be such by the évidence. In- 
deed, every feature of thèse patents is mechanical and functional, 
and not ornamental. Even ordinary rivet heads are made to ap- 
pear as beautiful circles in this scheme of ornamentation. If, more- 
over, the braces or supports of patent No. 41,389 were intended for 
ornamentation, they apparently failed in their mission, but, if other- 
wise, then every pièce of mechanism can, with the aid of photogra- 
201 F.— 59 
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phy and the madiinéry of the Patent Office, be readily crystallized 
into a design patent. In the foregoing discussion no référence has 
been made to the fact that the manufactured article sought to be 
protected by the design patents in suit is, when in use, for the most 
part concealed, while such portions as are exposed are subject to 
at least partial obscuration by dust or mud, as the case may be. 
The bill of complaint will be dismissed, with costs. 



ROSE MFG. CO. v. OOX BRASS MFG. CO. 

(District Court, S. D. New York. January 21, 1913.) 

Patents (| .328*) — Infbingement— Lamp Bkacket. 

Tlie Rosenblutli patent, No. 883,973, for a lamp bracket for use on 
autojnobiles, having arms to support a license panel and a lamp for 
illumlnating the same, coneeding that it discloses invention, must be 
strlctly construed in view of prior devices of similar nature and limited 
to the précise construction shown. As so construed, held not infringed. 

In Equity. Suit by the Rose Manufacturing Company against the 
Cox Brass Manufacturing Company. On final hearing. Decree for 
défendant. 

John D. Morgan, of New York City, N. Y. (Cyrus N. Anderson, 
of Philadelphia, Pa., of counsel), for complainant. 

Charles A. Munn, of New York City, N. Y. (T. Hart Andersen, 
of Boston, Mass., of counsel), for défendant. 

HAZEL, District Judge. The patent in suit. No. 883,973, granted 
to Edwin M. Rosenbluth on the 7th day of April, 1908, relates to an 
improvement in lamp brackets, and the claims in controversy are the 
seventh, eighth, and tenth. It will suffice to set forth claim 7. 

"7. In a lamp bracket, the combination with a plate provided with an arm 
arranged to detachably support a lamp, and an arm arranged to detachably 
support a license panel, co-operatively connected so that said panel is lUumi- 
nated by said lamp ; of flexible means arranged to pivotally secure said panel 
to said bracket, substantially as set forth." 

Claim 8 spécifies a horizontal pivotai support, while claim 10 de- 
scribes the flexible means for securing the panel to the lamp bracket 
somewhat dififerently from claim 7. The défenses are noninfringe- 
ment and lack of patentable novelty. 

Upon reading the claims, it will be observed that a license number 
plate is included in the construction of complainant's lamp bracket; 
the combined structures when in use being suitably mounted upon 
the body of an automobile. The drawings and spécification show that 
the lamp is supported on a shaft intégral with the arm of the bracket 
in such a way as to enable turning the lamp angularly and securing it 
in the desired position, while the license panel is supported by a rod 
at the upper end of the bracket, and held by two straps buckled to the 
supporting rod at opposite ends. The straps are prevented from slid- 

•For other cases see same topic & I numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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ing off the rod by a knob at the outer end, and the panel, when sus- 
pended, is held stationary by a spring clip which engages the lower 
edge thereof. 

Subséquent to the issuance of the Rosenbluth patent, the construc- 
tion described in the spécification was modified, and means were pro- 
vided for clamping the lamp bracket to the vehicle. The patentée 
abandoned the spécifie strap and spring clip arrangement for holding 
the panel in position, and substituted an arrangement not unlike the 
defendant's but he claims to hâve been a pioneer, and that his patent 
is entitled to a broad construction which will include the defendant's 
lamp bracket. The proofs, however, show that he did not originate 
constructions of this description, as similar lamp brackets were very 
old, and had theretofore been commonly used in diverse ways. For 
instance, brackets supporting a lamp close to an article to enable the 
rays thereof to illuminate such article are shown in the patent to 
Brûle, No. 519,301, to Stokes, No. 252,908, to Umon, No. 325,845, 
to Harris & Clark, No. 270,791, to Milliken, No. 521,961, and to 
Spillinger, No. 321,545. 

In the patent to Hofïman, No. 435,696, is shown a détachable sign 
for advertising purposes which is suspended from an arm in such 
a way as to permit it to swing. Such swinging arrangement of the 
lamp on a bracket is thought to correspond to the pivotai support of 
the claims in suit. That the devices described in the earlier patents 
were used for différent purposes is immaterial. Although the patentée 
seems to hâve been the first to employ a combination of a lamp 
bracket and number plate as an automobile accessory, still it is doubt- 
ful whether such combination required the exercise of the inventive 
faculty in view of the use to which lamps and lamp brackets had pre- 
viously been put in illuminating signs or other articles placed in 
close proximity thereto. The only perceivable novel feature is the 
particular method by which the number plate was suspended from 
the arm and secured to the lamp bracket. There is no patentably dif- 
férent opération or resuit achieved by complainant's device, and it has 
many times been held that it is not invention to use old means for 
accomplishing the same end. But, assuming invention, the patent is 
entitled to only a strict construction of the claims in controversy ; that 
is, a construction limiting it to the précise means adopted and the ar- 
rangement disclosed. The claims cannot be broadened to include the 
defendant's device, although such device is used for the same purpose 
and in the same vv'ay. 

The defendant's lamp bracket is quite diflrerent from complainant's, 
in that there are no flexible means — i. e., strap and buckle arrangement 
— to pivot or secure the license panel to the bracket; said panel be- 
ing secured to the arm of the bracket by bolts and screws without 
pivotai support. It is true that bolts with split washers which impart 
a slight resiliency are used by défendant, but they are used to prevent 
injuring the enamel on the panels, and not to swing or secure the 
panel. Such split washers are not the équivalent of the flexible means 
of the patent in suit. A similar conclusion on the patent in suit was 
reached by Judge Cross in the case of Rose Mfg. Co. v. Whitehouse 
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Mfg. Co. et al., 201 Fed. 926, but it may be stated that my conclu- 
sion that the defendant's lamp bracket does not infringe the claims 
in suit was reached before my attention was called to said décision. 
The bill is dismissed, with costs. 



WESTERN UNION TRLEGRAPH CO. v. LOIIISVILLE & N. R. CO. et al. 

(District Court, E. D. Tennessee, N. D. August 10, 1012.) 

No. 1,658. 

1. Removal of Causes (§ 12*) — Fedebal Question — Effect of Nonbesidencb 

OF Défendant. 

Under Jud. Code, § 51 (Act March 3, 1911, c. 231, 36 Stat. 1101 [U. S. 
Comp. St. Snpp. 1911, p. 150]), whlch provides that, with certain excep- 
tions, no civil suit shall be brought in any District Court in any other dis- 
trict than that whereof the défendant is an inhabitant, a suit not wlthin 
any of the exceptions Is not removable from a state court on the ground 
that it is one arislns under the Constitution or laws of the United States, 
where none of the défendants are inhabitants of the district, unless plaln- 
tiff consents to the jurlsdietion, or walves objection thereto. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ .32, 
33 ; Dec. Dlg. § 12.*] 

2. Courts (§ 269*) — Removal of Causes (§ 12*) — Fkderal Question — .Titkis- 

DICTION OF FEDEKAL COUET "SUIT TO EnFOKCE CLAIM TO PEOPERTT." 

A proeeeding under the eminent domain statutes of a state to condeain 
a idght of way for a telegraph Une is not a suit to enforce a "légal or 
équitable * * • claim to" property wlthin the meanlng of Jud. Code, 
§ 57 (Act March 3, 1911, c. 231, 36 Stat. 1102 [U. S. Comp. St. Supp. 1911, 
p. 152]) ; and, assumlng that such a suit would be exeepted by section 51 
from the gênerai requirement that suits must be brought in the district of 
whlch the défendant is an inhabitant, such a proeeeding is not removable 
from a state court on the ground that it is one arislng under the Constitu- 
tion and laws of the United States, where none of the défendants are rési- 
dents of the district, unless plaintifC waives ob.iectlon thereto. 

[Ed. Note. — For other cases, see Courts. Cent. Dlg. § 809; Dec. Dlg. § 
269;* Removal of Causes, Cent. Dlg. §§ 32. .33; Dec. Dlg. § 12.*] 

3. Removal of Causes (§ 102*) — Grounds fob Remand — Doubtful Jubisdic- 

TION. 

Jurisdictlon of a removed cause should be retained only where the féd- 
éral jurlsdietion is clear; and, if there is any substantial doubt, the cause 
should be remanded. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 218- 
220, 223. 224 ; Dec. Dlg. § 102.* 

Proceedings under power of eminent domain as civil sults under laws 
relating to removal of causes to fédéral courts, see note to South Dakota 
C. Ry. Co. V. Chicago, M. & St. P. Ry. Co., 73 C. C. A. 183.] 

At Law. Proeeeding by the Western Union Telegraph Company 
against the Louisville & Nashville Raih-oad Company and others. 
On motion to remand to state court. Motion sustained. 

Shields, Cates & Mountcastle, of Knoxville, Tenn., for complainant. 
J. B. Wright and J. G. Johnson, both of Knoxville, Tenn., for de- 
fendants. 

•For other cases see same topic & § numebk in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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SANFORD, District Judge. The Western Union Telegraph Co., a 
corporation organized under the lavvs of the State of New York, filed 
its pétition in the Circuit Court of Knox County, Tennessee, a 
county within this division of the Eastern District of Tennessee, 
against the Louisville & Nashville Railroad Co., a corporation or- 
ganized under the laws of the State of Kentucky, the Central Trust 
Company of New York, the New York Trust Co. of New York, and 
the United States Trust Co. of New York, corporations organized 
under the laws of the State of New York. This pétition alleged that 
the petitioner was a telegraph company engaged in transmitting mes- 
sages and news by wires; that the Louisville & Nashville Railroad 
Co., a railroad corporation, owned an easement or right of way extend- 
ing through Knox County, Tennessee, upon which was constructed 
an interstate railroad operated by said défendant as a common car- 
rier of freight and passengers, and for carrying United States mails, 
subject to the laws of the United States and the State of Tennessee ; 
that the petitioner desired to operate and maintain an electric tele- 
graph upon said railroad right of way through Knox County, and 
sought by its pétition to condemn and acquire an easement for said 
purpose upon said right of way under and by virtue of the acts of 
Congress relating to telegraphs, contained in sections 5263 and 5268 
(U. S. Comp. St. 1901, pp. 3579, 3581), inclusive, of the Revised Stat- 
utes of the United States, the provisions of which had been accepted 
by petitioner, and aiso under and by virtue of the statutes of the State 
of Tennessee ; and that the défendant Trust Companies were made 
parties as being severally trustées under certain mortgages executed 
by the défendant railroad company upon its said right of way to se- 
cure certain issues of bonds. The pétition prayed for process, that 
a writ of inquiry be awarded, a jury of inquest appointée! to set aside 
the easement desired by metes and bounds and to assess damages, and 
that the easement so set apart be decreed to petitioner as a right of 
way; and for gênerai relief. 

The défendants, within the time allowed, filed their joint pé- 
tition in the Circuit Court of Knox County for the removal of 
the cause to this court. This pétition for removal alleged that 
the amount in controversy exceeded the sum of three thousand dol- 
lars, exclusive of interest and costs, and that the Telegraph Company 
asserted a right to appropriate the défendants' property under and 
by virtue of the act of Congress, and that the proceeding was a suit 
of a civil nature at law arising under the Constitution and laws of the 
United States. The pétition for removal also alleged that the Railroad 
Company's right of way had been made a highway of interstate com- 
merce by act of Congress of June 15, 1866, and a post road by acts 
of Congress of 1838 and 1878, and that the défendant Railroad Com- 
pany had also become a telegraph company by amendment to its char- 
ter and acceptance of the act of Congress of July 24, 1866, and by 
virtue of the act of Congress of June 23, 1879, was authorized to 
transmit intelligence not only for its railroad purposes, but also for 
the United States and the gênerai public, and that "while petitioner 
claims and asserts certain rights against the property of défendants 
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under the Constitution and laws of the United States, thèse défendants 
also claim certain rights, privilèges and immunities under tlie same 
provisions of the Constitution and under the same laws of the United 
States." In an amended and supplemental pétition filed by the de- 
fendants in the Circuit Court of Knox County, it was averred in 
greater détail that the controversy arose under the Constitution and 
laws of the United States, in that it necessarily involved the construc- 
tion of clause 8, art. 1, of the Constitution of the United States, and 
the acts of Congress of June 15, 1866, and of July 24, 1866, in certain 
respects set forth in the amended and supplemental pétition. 

[1] The Circuit Court of Knox County granted the défendants' péti- 
tion for removal as prayed, and a transcript of the record having been 
filed in this court, the Western Union Telegraph Co., the original peti- 
tioner, hereinafter called the plaintiff, moved to remand the case to 
the Circuit Court of Knox County on two grounds: Ist, that the suit 
was not one of which the United States District Court had original 
jurisdiction; and, 2nd, that the suit presented no Fédéral question 
involving any substantial controversy. 

The sole ground for removal stated in the défendants' pétition for 
removal is that this is a suit of a civil nature at law, arising under 
the Constitution and laws of the United States, in which the matter 
in controversy exceeds, exclusive of interest and costs, the sum or 
value of $3,000.00. The jurisdiction of this court must be determined 
by the provisions of the Judicial Code, which was enacted March 3, 
1911, and went into effect on January 1, 1912. 

Section 28 of the Code, which is derived from section 2 of the act 
of March 3, 1875, c. 137, 18 Stat. 470, as amended by section 1 of 
the act of August 3, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, 
p. 509), provides that: 

"Any suit of a civil nature, at law or in eqiilty, arising under tlie Con- 
.stitution or laws of tlie United States * * * of wliicli tlie district courts 
of the United States are giveu original junsdiction by this title, which may 
iiow be pendiug or which niay hereafter be bronglit, in any State court, 
niay be removed by the défendant or défendants thereiu to the district court 
of the United States for the proper district. Any other suit of a civil na- 
ture, at law or in equlty, of which the district courts of the United States 
are given jurisdiction by this title, and which are now pendmg or which 
may hereafter be brought, in any State court, may be removed into the 
district court of the United States for the proper district bv the défendant 
or défendants thereiu, being non-residents of that State." 

Section 29 of the Code, derived from section 3 of the act of 1875, 
as amended by section 1 of the act of 1888, provides that the party 
entitled to removal shall file bis pétition in the State court, "for the 
removal of such suit into the district court to be held in the district 
where such suit is pending." 

The first subsection of section 24 of the Code, derived from section 
1 of the act of 1875, as amended by section 1 of the act of 1888, 
vests the district courts of the United States with original jurisdiction 
of "ail suits of a civil nature, at common law or in equity * * * 
where the matter in controversy exceeds, exclusive of interest and 
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costs, the sum or value of three thousand dollars, and * * * (a) 
arises under the Constitution or laws of the United States * * * 
or (b) is between citizens of différent States, or (c) is between citizens 
of a State and foreign States, citizens or subjects." 

Section 51 of the Code, derived from section 1 of the act of 1875, 
as amended by section 1 of the act of 1888, further provides, how- 
ever, that : 

"Except as provided in the six succeeding sections, no civil suit shall 
be brought in any district court against any person by any original process 
or pi-oceeding in any other district than that whereof he is an inhabltant; 
bat wnere tiie jurisdlctlon is founded only on the fact that the action is 
between citizens of différent States, suit shall be brought only in the dis- 
trict of the résidence of either the plaintill or the défendant." 

So far as the question now involved is concerned, thèse several 
provisions of the Code in référence to the jurisdiction of the District 
Courts of the United States are substantially the same as the pro- 
visions of the acts of 1875 and 1888 in référence to the jurisdiction of 
the Circuit Courts of the United States, and the décisions under said 
former jurisdictional acts are directly applicable. 

I fînd it unnecessary to détermine however whether the plaintifï's 
statement of its own cause of action sufficiently shows that this suit 
arises under the Constitution and laws of the United States within the 
"settled interprétation" stated in Louisville & N. R. Co. v. Mottley. 
211 U. S. 149, 152, 29 Sup. Ct. 43, 53 L. Ed. 126, and In re Winn. 
213 U. S. 458, 465, 29 Sup. Ct. 515, 53 L. Ed. 873, since I am of 
the opinion that even if it be a suit so arising, nevertheless, as the 
défendants are not inhabitants of this district, and the suit therefore, 
under section 51 of the Code, could not hâve been originally brought 
by the plaintiff against them in this court, without the consent of the 
défendants, it cannot be removed by the défendants to this court or 
jurisdiction acquired by this court under their removal proceedings, 
unless the plaintiff consents to the jurisdiction of this court or waives 
its objection thereto. 

1. Following the décisions of the Suprême Court in Ex parte Wis- 
ner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, and In re Moore, 
209 U. S. 491, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164, 
it was uniformly held by the Circuit Courts of the United States, 
as a corollary of those two décisions, that a suit arising under the 
Constitution and laws of the United States when brought originally 
in a State court against a défendant who did not réside in the dis- 
trict in which the suit was brought, was not removable by the défend- 
ant to the Circuit Court of the United States for such district, and 
that, if removed, it must, unless the plaintiff waived objection to the 
jurisdiction of such Circuit Court, be remanded to the State court. 
Clark V. Southern Pac. Co. (C. C.) 175 Fed. 122, 127; Hubbard v. 
Railway Co. (C. C.) 176 Fed. 994; Bottoms v. Railway Co. (C. C.) 
179 Fed. 318. 

In Ex parte Wisner, supra, it was held by the Suprême Court that 
under the acts of 1875 and 1888 an action commenced in a State 
court of Missouri by a citizen of Michigan against a citizen of Lou- 
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isiana was not removable by the défendant to the Circuit Court of 
the United States in Missouri on the ground of diversity of citizen- 
ship, and should, on the plaintiff's motion, be remanded to the State 
court. The ground of this décision was, in substance: that it was 
"settled," in Tennessee v. Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 
h. Ed. 511, Mexican National Railroad v. Davidson, 157 U. S. 201, 
15 Sup. Ct. 563, 39 L. Ed. 672, and Cochran v. Montgomery County, 
199 U. S. 260, 272, 26 Sup. Ct. 58, 50 L. Ed. 182, 4 Ann. Cas. 451, 
that no suit was removable under thèse acts unless it was one that 
the plaintiff could hâve brought originally in the Circuit Court ; that 
as neither of the parties to the suit was a citizen of the State of 
Missouri, in which the suit was brought, it could not, under the lim- 
itations imposed by thèse acts, hâve been brought in the Circuit Court 
of the United States in Missouri in the first instance; that, although 
the défendant had by bis pétition for removal waived tlie objection 
so far as lie was personally concerned that he was not sued in his 
district, "jurisdiction of the suit could not bave obtained, even witli the 
consent of both parties" ; and that when the défendant by his péti- 
tion for removal, which was in the nature of process transferring the 
case from the State to the Circuit Court, sought affirmative relief in 
another district than his own, the plaintiff, in resisting his application 
and moving to remand, denied the jurisdiction of the Circuit Court, 
and it had no jurisdiction to proceed. 

In the subséquent case of In re Moore, supra, in which a suit 
brought in a State court in Missouri by a citizen of Illinois against a 
citizen of Kentucky had been removed by the défendant to the Circuit 
Court of the United States in Missouri, on the ground of diversity 
of citizenship, it was contended that both parties had consented to 
the jurisdiction of the Circuit Court, and that the case was hence not 
controlled on the facts by the décision in Ex parte Wisner. The 
Suprême Court held that this brought up "two questions: first, wheth- 
er both parties did consent to accept the jurisdiction of the United 
States court; and, second, if they did, what effect such consent had 
upon the jurisdiction of the United States court" (209 U. S. page 
496, 28 Sup. Ct. page 586, 52 L. Ed. 904, 14 Ann. Cas. 1164); that 
the défendant had obviously consented to accept the jurisdiction of 
the United States court by filing his pétition for removal to that court, 
and that the plaintiff, after such removal, haviug, without making a 
motion to remand, filed an amended pétition in that court and repeat- 
edly recognized its jurisdiction, had likewise consented to accept the 
jurisdiction of that court ; and that the jurisdiction of the Circuit Court 
was hence ''settled by the proceedings had by the two parties" (209 U. 
S. page 508, 28 Sup. Ct. page 591, 52 L- Ed. 904, 14 Ann. Cas. 1164), 
the dictum in the Wisner Case that "jurisdiction of the suit could not 
hâve obtained, even with the consent of both parties," being overruled 
(209 U. S. page 507, 28 Sup. Ct. page 591, 52 L. Ed. 904, 14 Ann. 
Cas. 1164). After citing varions cases in which, in suits within the 
gênerai jurisdiction of the Circuit Courts, objection to the jurisdiction 
of a particular Circuit Court had been held to be waived, the court 
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said (209 U. S. page 506, 28 Sup. Ct. 591, 52 h. Ed. 904, 14 Ann. 
Cas. 1164): 

"It Is truc tlmt in most of the cases tlie walver was by the rtefendant, but 
ihe reasdiiiiig by which a defenUant is ijrecludert by a waiver from insistiu^' 
asHiii any objection ta tlie particular T.'jiited .States court in which the action 
was l)i'ou!,'ht couipels the sanie conclusion as to the effect of a waiver by the 
plaiiitilï of his right to challenfje that jurisdlction in case of a renioval. As 
lield in Kinney v. fîolumbia Having & Loan Association, ]01 V. S. 78 [24 Sup. 
Ct. ,30, 48 Ij. ICd. 10:{], a pétition and l)ond for renioval are in the nature of 
process. Tliey constitute the process by which the case is tranSferred from 
the State to the Fédéral Court, and if when a défendant is brought int^j a 
Fédéral Court by the service of original process he can waive the objection 
to tlie particular court in which the suit is brought, clearly the plaintifC, when 
brought into tlie Fédéral court by the process of removal, may in like nianner 
waive his objection to that court. So long as diverse citlzenship exists the 
Circuit Courts of the United States hâve a gênerai jurisdlction. That juris- 
dlction may be Invoked in an action originally brought in a Circuit Court or 
one subsequently reiuoved from a State court, and if any objection arlses 
to the particular court which does not run to the Circuit Court as a class 
that objection may be waived by the party entitled to make it. As we 
hâve seen in thls case, the défendant applied for a removal of the case to the 
Fédéral court. Thereby he is foreclosed from objecting to its jurisdlction. 
In like manner, after the removal had been ordered, the plaintifl! elected to 
remalu in that court, and he is equally with the défendant, precluded from 
making objection to its jurisdlction." 

The resuit of the Wisner Case, as modified by the Moore Case, was 
to settle definitely a question as to which there had previously been 
a conflict of opinion in the Fédéral Courts, as shown in Foulk v. 
Gray (C. C.) 120 Fed. 156, 157, and to finally détermine that a suit 
commenced in a State court in a district in which neither the plain- 
tiff nor the défendant resided, was not reniovable by the défendant 
to the Circuit Court of the United States for such district on the 
ground of diversity of citizenship, and that where, after such re- 
moval, objection to the jurisdiction of such Circuit Court had not 
been waived by the plaintiff, the suit must be remanded to the State 
court. Western Loan & Min. Co. v. Min. Co., 210 U. S. 368, 28 
Sup. Ct. 720, 52 L. Ed. 1101 ; Greutter v. Telegraph & Téléphone Co. 
(C. C.) 181 Fed. 248, 255. And see Kreigh v. Westinghouse Co., 214 
U. S. 249, 253, 29 Sup. Ct. 619, 53 L. Ed. 984. 

It is, however, clear, I think, when the décisions in the Wisner 
and Moore Cases are read together, that the principle upon which they 
rested was not limited to cases in which the gênerai jurisdiction of the 
Circuit Court depended upon diversity of citizenship, but that it neces- 
sarily applied ail cases in which there was a gênerai jurisdiction 
in the Circuit Courts with a limitation as to the particular district in 
which an original suit might be brought. The broad doctrine of thèse 
cases is, as I read them, this ; That no suit could be removed from 
a -State court into the Circuit Court for the district in which the suit 
was pending unless it could hâve been originally brought in such Cir- 
cuit Court; that in a case within the gênerai jurisdiction of the Cir- 
cuit Courts, but not within that of a particular Circuit Court, juris- 
diction could only be acquired by such particular Circuit Court, in 
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removed suits as well as in original suits, by the "consent of both 
parties," such consent being manifestée! in removed suits by the de- 
fendants' action in removing the case to the particular court and by 
the plaintiff's action in waiving objection to the jurisdiction of such 
court after the removal, just as in original suits it was manifested by 
the plaintiiï's action in bringing the suit in such particular court and 
the defendant's action in waiving objection to the jurisdiction of such 
court after being sued; and that where a suit pending in a State 
court was within the gênerai jurisdiction of the Circuit Courts, but 
could not hâve been brought originally by the plaintiff against the de- 
fendant in the particular Circuit Court of the district in which the 
suit was pending, without the consent of the défendant, it followed, 
conversely, that, as the pétition and the bond for removal constituted 
process by which the plaintiff was brought by the défendant before 
such Circuit Court, such court could, in like manner, not acquire ju- 
risdiction unless the plaintiff consented thereto; in other words, that 
the right of objection given to the défendant under the process in 
an original suit, and that given the plaintiff, as a quasi-defendant, un- 
der the process of removal, were corrélative, and that the plaintiff hàd 
the same privilège of objecting to the jurisdiction of the particular 
Circuit Court, when brought before it by the removal process, that 
the défendant would hâve had of objecting to the jurisdiction of such 
particular court if brought before it by original process. 

Clearly, however, if this be a correct view of the underlying principle 
upon which the décisions in the Wisner and Moore Cases were based, it 
followed necessarily that its application was not limited to cases in 
which gênerai jurisdiction of the Circuit Courts depended upon diver- 
sity of citizenship, but that it applied with equal force in ail cases in 
which the Circuit Courts had gênerai jurisdiction of the suit, but in 
which the Circuit Court of the particular district in which the State 
suit was pending would not hâve had jurisdiction of the suit originally 
except by the consent of the défendant, and that under this principle 
it was correctly held in Hubbard v. Ry. Co., supra, and other cases 
above cited, that since a suit arising under the Constitution and lavvs 
of the United States could not be brought originally iu a district in 
which the défendant did not réside (Maçon Grocery Co. v. Atlantic 
Coast Line, 215 U. S. 501, 30 Sup. Ct. 184, 54 h. Ed. 300), except by 
consent of the défendant, such suit, if brought in a State court in a 
district in which the défendant did not réside, was not removable by 
the défendant to the Circuit Court of such district or the jurisdiction 
of the Circuit Court maintainable under such removal unless the 
plaintiff waived his objection thereto. As was said by Newnian, Dis- 
trict Judge, in Bottoms v. Railway Co., supra (C. C.) 179 Fed. at page 
319: 

"If tbe plaintiff can malîe tbe question, and object to tbe .lurisdiction of 
the particular Circuit Court of a particular district over a case, wliere tlie 
removal is beeause of diversity of citizensliip only, why luay not the plain- 
tiff object, and niake the question as to jurisdictiou where tbe casé is re- 
moved beca.use brought under au actof Cougress'i" ..:.,.., 
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And so conversely, as was said by Lowell, Circuit Judge, in Corwin 
Mfg. Co. V. Washer Co. (C. C.) 151 Fed. 939: 

"If, wtiere the process is the plaintiflf's, the défendant may give this 
court jiii'isdlctiou by consent, it would seem to follow that where the process 
is the defendant's, the plaintiff may give jurisdiction by consent" 

This conclusion also finds inf erential support in the Matter of Dunn, 
212 U. S. 378, 384, 29 Sup. Ct. 299, 53 L. Ed. 558, in which in deter- 
mining whether a suit brought in a State court in the Northern District 
of Texas against the Texas and Pacific Railvvay, a corporation created 
by act of Congress, and two résidents of Texas, had been properly 
removed to the Circuit Court of the United States for that district, 
as one arising under the Constitution or laws of the United States, the 
court said: 

"The rlght to remove, under the statute, dépends iipon whether the suit 
could originally hâve been brought in the Circuit Court of the United States. 
Traction Company v. Mining Company, 196 U. S. 239, 245 [25 Sup. Ct. 251, 
49 L. Ed., 462] ; Cochran, etc., v. Montgomery County, 199 U. S. 260, 26 Sup. 
Ot. 58, 50 L. Ed. 182, 4 Ann. Cas. 451. The question then is whether the 
United States Circuit Court for the proper district (Northern District of 
Texas) would hâve had jurisdiction of a suit commenced in that district by 
the plaintifCs against the railway company and the two individual défend- 
ants." 

See, also, in In re Winn, 213 U. S. 458, 29 Sup. Ct. 515, 53 L. Ed. 
873, in which a suit claimed to arise under the Constitution and laws 
of the United States had been brought in a State court in a district in 
which the défendant did not réside and removed to the Circuit Court, 
the incidental référence suggesting that if the suit had in fact been 
one of the character claimed, the plaintiff would hâve had the "right 
to object to the jurisdiction" of the Circuit Court. 213 U. S. page 
469, 29 Sup. Ct. 519, 53 L. Ed. 873. 

So in a récent opinion of the Circuit Court of Appeals for the 
Sixth Circuit, in Garrett v. Raiiroad Co., 197 Fed. 715, in which 
an action based upon a Fédéral statute had been removed from the 
State court to the Circuit Court and there tried without motion to re- 
mand or other objection on the part of the plaintiff, although the de- 
fendant was not a résident of the district, the court said, citing among 
other cases Hubbard v. Ry. Co., supra, that "since the parties could 
and did accept the jurisdiction of the court below * * * the re- 
moval cannot be and is not questioned," tlius implying that the re- 
rnoval could not hâve been sustained if the plaintiff had not accepted 
the jurisdiction of the Circuit Court after the removal. 

This view is also directly supported by various cases, arising since 
the décisions in the Wisner and Moore Cases, in which, contrary to th.e 
view' generally entertained by the Fédéral Courts, before thèse déci- 
sions, it has been held, in accordance with the décisions in those cases, 
that since, under the acts of 1875 and 1888, an alien could not sue a cit- 
izen of the United States except in a district in which the défendant 
resided, a suit brought by an alien against a citizen of the United 
States in a State court in a district in which the défendant did not 
réside, was not removable by the défendant to the Circuit Court for 
such district or jurisdiction of the suit maintainable by the Circuit 
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Court unless objection thereto was vvaived by the plaiutiff. Maho- 
poulus V. Railvvav Co. (C. C.) 167 Fed. 165, and 167 Fed. 171 (on re- 
hearing) ; Odhner v. Raiiway Co. (C. C.) 188 Fed. 507 (Coxe, Circuit 
Judge); Sagara v. Raiiway Co. (C. C.) 189 Fed. 220; and Zerba v. 
Asphaltum Co., an unreported opinion by Marshall, District Judge, 
cited in Sagara v. Raiiway Co., supra, 189 Fed. at page 221. Malio- 
poulus V. Raiiway Co., supra, is furthermore cited with apparent ap- 
proval in Shawne'e Nat. Bank v. Raiiway Co. (C. C.) 175 Fed. 456, 461. 

And, by parity of reasoning, it was held in Tierney v. Ins. Co. i^C. 
C.) 163 Fed. 82, 83, 90, that since an alien could only be sued by a 
citizen in a district in which valid service may be made upon the de- 
fendant, where an alien was sued by a citizen in a State court in a 
district in which valid service could not be made on the défendant 
within the Fédéral rule, the Circuit Court of such district did not 
acquire jurisdiction of the cause through removal proceedings by the 
alien défendant, and the cause must be remanded to the State Court. 

In the original opinion in Mahopoulus v. Raiiway Co., supra (C. C.) 
167 Fed. at page 171 the court said : 

"As has been seen, the privilège of plaintiff to hâve broiight her action 
origiually in this court Is coupled with a condition that défendants should 
consent thereto. Over this condition plaintitï hiis no control, and this court 
no power. • * * In vlew of this condition of the law, she sought tlie 
State forum where she could, nnder Its forms, compel atteudanee by de- 
fendants and compliance with its mandates. Défendants being thus pursaed 
in a forum where they must appear, and the orders of which they must 
obey, by the pétition and bond for reuioval flied therein hâve invited plain- 
tiff to litigate her cause with them in this forum, in which she could not 
hâve compelled thelr atteudanee. ïo this invitation she déclines her con- 
sent, preferring, as shown by her motion to remand, to proceed with ter 
controversy where she began It. This, I thinli, she may do." 

And on the rehearing in this case the court, after quoting from the 
opinion in the Moore Case the language above cited showing that the 
first question brought up was "whether both parties did accept the ju- 
risdiction of the United States Court," said ([C. C.J 167 Fed. at 
page 173): 

"It was found in that case both i)artles had consented to the exercise of 
the jurisdiction of the fédéral court over thelr controversy, auu notwlth- 
standing the doctrine of the Wlsner Case, as the court had jurisdiction over 
the subject-matter of the controversy by reason of the diverse cltizenship of 
the parties, the consent to the exercise of Its jurisdiction over the persons 
of both parties made the jurisdiction of the court full and complète. How- 
ever, in this case the plaintiff has glven no consent to the exercise of ju- 
risdiction by this court over her person, and has taken no step In this case 
since the removal talien by défendants which has not been by her expressly 
and Intentlonally opposed to the exercise of jurisdiction by this court over 
her person. How, then, can she be said to hâve given her consent, which, 
as has been said, Is essential to the obtalning of full and complète jurisdic- 
tion over both the subject-matter and the parties to the action. She did 
consent to the exercise of jurisdiction by the state court in which she brought 
her action over both her person and her controversy, but she had no cholce 
of forums. She could not hâve commenced her action In this court without 
consent of défendants. How can it be held her resort to a court of this 
State, the only one In the state to which she could resort, is tantamount 
to a consent to the exercise of jurisdiction over her person by this court, 
a court to which she could not ha.Y& resorted in the first instance of her 



WESTERN UNION TELEGKAPH CO. V. LOUISVILLE & N. E. CO. 941 

own will, had she feit so inclinecl, without consent of défendants, is beyond 
my compréhension, and to my mind such reasoning is both illogical and un- 
Bound." 

It is true that it has been held to the contrary in removed suits 
brought by aliens against nonresident défendants, in Barlow v. Rail- 
way Co. (C. C.) 164 Fed. 765, (C. C.) 172 Fed. 513 (pétition for re- 
hearing), Bagenas v. Southern Pac. Co. (C. C.) 180 Fed. 887, and 
Decker v. Southern Ry. Co. (C. C.) 189 Fed. 224. And see, obiter, 
Fribourg v. Pullman Co. (C. C.) 176 Fed. 981. In Bagenas v. Railway 
Co., supra, however, ihe opinion was rested entirely, and in Decker 
V. Southern Ry. Co., supra, partly, upon the action taken by the Su- 
prême Court in Matter of Tobin, Petitioner, 214 U. S. 506, 29 Sup. Ct. 
702, 53 L. Ed. 1061, in which an application for a writ of mandamus 
to a Circuit Court to remand a case of this kind to the State court, 
was denied, without comment. The efïect of the Matter of Tobin is, 
however, I think, correctly stated in Sagara v. Railway Co., supra (C. 
C.) 189 Fed. at page 223, in which the court said : 

"But it is earue.stly inslsted that the Tobin Case, 214 U. S. 506 [29 Sup. 
Ct. 702, 53 L. Ed. 1061], * * * and Nicola's Case, 218 U. S. 668 131 Sup. Ct. 
228, 54 L.Ed. 1203] * * * must be taken as an approval of the contrary 
view. I do not so regard them. To do so would, in effcct, be to say that the 
mère fact that the Suprême Court déclines to take jurisdiction a pétition for 
the wrlt of mandamus is équivalent to an express approval by that court of tlie 
correctness of the acts complained of. It would seem that the correct in- 
terprétation of the action of that court in those cases is that it but fol- 
lowed the prlnclple announced In Ex parte Hoard, 105 U. S. 5T8 [26 L. Ed. 
1176], * * * whereln it Is said 'jiirisdletion has been given to the Cir- 
cuit Court to détermine whether the cause is oue that ought to be remand- 
ed,' and 'no case can be found in whloh a mandamus has been used to 
conipel a court to remand a cause after it has once refused a motion to 
that effeot'; which principle was reannouneed and adhered to in Re James 
Pollitz, 206 U. S. 323 [27 Sup. Ct. 729, 51 L. Ed. 1081], * * * and in Ex 
parte Gruetter, 217 U. S. 586 [30 Sup. Ct. 690, 54 L. Ed. S92]. * * * That 
this is the proper construction to be placed upon the action of the Suprême 
Court in the Matters of Tobin aud Nicola is niade clear by the opinion of 
that court in Ex parte Harding, 219 U. S. 363 [31 Sup. Ct. 324, 55 L. Ed. 
252, 37 L. R. A. (N. S.) 392]." 

And see to the same effect, Odhner v. Railway Co., supra (C. C.) 188 
Fed. at page 508. 

Nor can I agrée in the view suggested in Decker v. Southern Ry. 
Co., supra, that the doctrine of the Wisner and Moore Cases is to be 
distinguished upon the ground that the provisions as to venae in suits 
by an alien against a citizen — which are the same as in suits arising 
under the Constitution and laws of the United States— are for the ben- 
efit of the défendant alone, while in suits in which Fédéral jurisdic- 
tion dépends upon diversity of citizenship the provision limiting venue 
to the district of the résidence of either the plaintiff or the défendant 
is for the benefit of the plaintiff also. It was well settled that under 
the acts of 1875 and 1888 the restriction as to venue in suits where 
diversity of citizenship existed was "a personal privilège of the de- 
fendant," which the défendant might either insist upon or waive at 
his élection. Central Trust Co. v. McGeorge, 151 U. S. 129, 132, 
14 Sup. Ct. 286, 38 h. Ed. 98; Mexican Nat. R. Co. v. Davidson, 157 
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U. S. 201, 208, 15 Sup. Ct. 563, 39 L. Ed. 612, 675 ; and Interior Constr. 
Co. V. Gibney, 160 U. S. 217, 219, 16 Sup. Ct. 272, 40 L. Ed 401. 
This "Personal privilège of the défendant" in such cases clearly dif- 
fered in no respect from his like privilège in other cases of gênerai 
fédéral jurisdiction, except in its extent ; that is, in suits between cit- 
izens of différent states he can object to being sued except in the dis- 
trict where either he or the plaintiff resided; and in other cases, ex- 
cept in the district in which he resided. And clearly I think neither 
of thèse provisions was in any sensé a privilège of the plaintiff; on 
the contrary they were limitations upon his right of suit constituting 
a "privilège" that could be availed) of by the défendant alone. The 
three cases last cited, showing that the limitation upon venue in suits 
between citizens of différent states was a privilège of the défendant 
alone, were, with other earlier cases, to the same effect, quoted in the 
opinion in the Moore Case, and it was nowhere intimated or suggestecl 
in that opinion that the conclusion reached was derived in any manner 
from any privilège conferred upon the plaintiff in an original suit by 
the limitations upon venue provided by the acts as an exemption in 
the defendant's favor. On the contrary, as above stated, the décision 
rested, in my opinion, on the broad ground, which is décisive of the 
question now under considération, that a plaintiff brought into the 
Circuit Court by the defendant's process of removal, had the right 
to object to the jurisdiction of the particular Circuit Court, since the 
défendant would hâve had such right of objection if brought into the 
same court under original process by the plaintiff. 

Furthermore the case of Rones v. Katalla Co. (C. C.) 182 Fed. 947, 
which is cited in the Decker Case, is not, I think, in point, as in that 
case, after the défendant had removed the case to the Fédéral Court, 
under a misapprehension as to the citizenship of the plaintiff, the 
plaintiff had acquiesced in the jurisdiction of the Circuit Court, and 
after the plaintiff had obtained judgment in the Circuit Court, the de- 
fendant was itself attempting to bave the judgment vacated and the 
cause remanded to the State court. 

[2] 2. However, it is further insisted in behalf of the défendants 
that this is a suit to enforce a claim by the plaintiff to property of the 
défendants within this district, which, under the provisions of section 
57 of the Judicial Code might bave been originally brought in this 
court although none of the défendants are inhabitants of this district ; 
and which is hence removable to this court. 

Section 57 of the Code, which is derived from section 8 of the act 
of 1875, and which is one of the "six succeeding sections," specificaUy 
excepted from the limitations of section 51 of the Code above quoted, 
provides that : "When in any suit commenced in any district court 
of the United States to enforce any légal or équitable lien upon or 
claim to, or to remove any incumbrance or lien or cloud upon the title 
to real or personal property within the district where such suit is 
brought," one or more of the défendants shall not be an inhabitant 
of or ïound within the district, or voluntarily appear, an order direct- 
ing such absent défendant or défendants to appear and make defence, 
may be served on him personally wherever found, or where this is not 
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practicable, by publication; and that in default of appearance and 
defence by such défendant the court may "entertain jurisdiction and 
proceed to the hearing and adjudication of such suit * * * ; but 
said adjudication shall, as regards said absent défendant or défend- 
ants without appearance, affect only the property which shall hâve 
been the subject of the suit and under the jurisdiction of the court 
therein, within such district." 

For présent purposes it may be assumed, without determining, that 
as suits in référence to property coming within the provisions of sec- 
tion 57 of the Code are expressly excepted from the limitations of 
section 51 of the Code as to the district in which an original suit may 
be brought — a similar exception having apparently been implied in the 
analogous provisions of the acts of 1875 and 1888 — a suit of this char- 
acter coming within the gênerai jurisdiction of the District Courts of 
the United States by reason of the diversity of citizenship of the par- 
ties, or because it arises under the Constitution and laws of the United 
States, or otherwise (Greeley v. Lowe, 155 U. S. 58, 72, 15 Sup. Ct. 
24, 39 L. Ed. 69; Tug River Coal & Sah Co. v. Brigel [C. C. A. 6] 
67 Fed. 625, 629, 14 C. C. A. 577 ; Brigham v. Ludington, 12 Blatchf . 
237, 4 Fed. Cas. 124), may be brought in the district in which the prop- 
erty is situated, although the défendants are not inhabitants of such 
district. See the following cases arising under the analogous provi- 
sions of the Acts of 1875 and 1888; Greeley v. Lowe, 155 U. S. 58, 
72, 15 Sup. Ct. 24, 39 L. Ed. 69; Dick v. Foraker, 155 U. S. 404, 15 
Sup. Ct. 124, 39 L. Ed. 201 ; Citizens' Saving Co. v. 111. Cent. R. R., 
205 U. S. 46, 27 Sup. Ct. 425, 51 L. Ed. 703 ; Ingersoll v. Coram, 211 
U. S. 335, 29 Sup. Ct. 92, 53 L. Ed. 208; Ladew v. Copper Co., 218 
U. S. 357, 31 Sup. Ct. 81, 54 h. Edl. 1069; Ferez v. Fernandez, 220 
U. S. 224, 31 Sup. Ct. 412, 55 L. Ed. 443 ; Chase v. Wetzlar, 225 U. 
S. 79, 32 Sup. Ct. 659, 56 L. Ed. 990; Jones v. Gould (C. C. A., 6) 

149 Fed. 153, 80 C. C. A. 1 ; Single v. Paper Co. (C. C.) 55 Fed. 553 ; 
Spencer v. Stockyards Co. (C. C.) 56 Fed. 741 ; Miller v. Ahrens (C. C.) 

150 Fed. 644; Gillespie v. Coal & Coke Co. (C. C.) 162 Fed. 742; 
Ladew v. Copper Co. (C. C.) 179 Fed. 245 ; Elk Garden Co. v. Thayer 
Co. (C. C.) 179 Fed. 556. 

In the présent case however, the citizenship of the parties is not di- 
verse, so as to give the District Courts gênerai jurisdiction upon that 
ground. And, after careful considération, I am constrained to conclude 
that even if this suit be within the gênerai jurisdiction of the District 
Courts as one arising under the Constitution and laws of the United 
States, a matter which is not determined, it is nevertheless not a suit 
to enforce a claim to property within this district within the meaning 
of section 57 of the Code, and hence could not hâve been originally 
brought in this court under the provisions of this section. 

In Ladew v. Tenn. Copper Co. (C. C.) 179 Fed. 245, 250, 251, in- 
volving the construction of section 8 of the Act of 1875, I held, after 
careful considération, that this section "does not extend either to ail 
suits of a local nature or to ail local actions in rem, but is definitely 
limited to suits brought for the enforcement of certain spécifie rights," 
and that the words "claim to property" used in the Act "relate only to 
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claims made to the property in the nature of an assertion of owner- 
ship or proprietary interest, or other direct right or claim to the prop- 
erty itself, * * * and do not include the assertion of a right 
vvhich is not based upon an interest in the property itself, but seeks 
merely to enforce a restriction which the law imposes upon the owner 
of the property in référence to its proper use." This case was affirnied 
generally in Ladew v. Copper Co., 218 U. S. 357, 31 Sujx Ct. 81, 54 
L. Ed. 1069. 

In Shainwald v. Lewis (D. C.) S Fed. 510, it was held that the pro- 
visions of R. S. 738 in référence to suits in equity "to enforce any 
légal or équitable lien or claim against real or i)ersonal property" did 
not include a creditors' bill in equity seeking to appropriate the gênerai 
property of a défendant to the payment of his debts. The court said : 

"In my judgment this section was only intended to reach tliose suits in 
equity In vvliich it lias sought to enforce some pre-existing lien or claim, 
légal or équitable, upon or to some spécifie property, real or personal, and 
not cases in whicli it is sought to reach and appropriate the gênerai prop- 
erty of a défendant to the payment of his debts." 

In Jones v. Gould (C. C. A., 6) 149 Fed. 153, 157, 158, 80 C. C. 
A. 1, the court cited with apparent approval the définition of a claim 
to property given in Shainwald v. Lewis, supra, and said that section 
8 of the act of 1875 contemplâtes that the action ''must be one which 
relates to the title to real or personal property within the district," 
and that "evidently" its legitimate subject "must be the title to some 
property." And in Central Trust Co. v. McGeorge, 151 U. S. 129, 
133, 14 Sup. Ct. 286, 38 L. Ed. 98, where a citizen of New York had 
filed in the United States Circuit Court in Virginia a bill to wind up 
the affairs of an insolvent New Jersey corporation carrying on busi- 
ness and owning property in Virginia, under which receivers of the 
defendant's property had been appointed, the court without referring 
to section 8 of the act of 1875, or suggcsting that. its provisions au- 
thorized the institution of such suit in Virginia, said, that "undoubt- 
edly" if the défendant being sued in another district than that of its. 
domicile, had properly sought to avail itself of its statutory exemp- 
tion from suit in such district, the jurisdiction of the court could not 
hâve been sustained. 

In Dormitzer v. Bridge Co. (C. C.) 6 Fed. 217, it was held that 
the provisions of section 8 of the act of 1875 did not give the Cir- 
cuit Courts power to proceed by attachment of the property of an 
absent défendant in a suit for collecting nioneys due for unpaid as- 
sessments of a stock subscription. The court, after citing the provi- 
sions of section 8 of the act, said : 

"But this means a lien or title existing anterior to the suit, and not one 
caused by the Institution of the suit itself." 

It is furthermore significant that in Boom Co. v. Patterson, 98 U. 
S. 403, 25 L. Ed. 206; Searl v. School District, 124 U. S. 197, 8 
Sup. Ct. 460, 31 L. Ed. 415; Traction Co. v. Mining Co., 196 U. 
S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462; South Dakota Ry. Co. v. 
Railway Co. (C. C. A., 8) 141 Fed. 578, 7i C. C. A. 176; Minerai 
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Range R. Co. v. Copper Co. (C. C.) 25 Fed. 515; Colorado Midland 
Co. V. Jones (C. C.) 29 Fed. 193, and Deepwater Ry. Co. v. Coal & 
Lumber Co. (C. C.) 152 Fed. 824, the jurisdiction of the United States 
Circuit Courts in condemnation proceedings whicli had been brought 
under State statutes and removed from State courts, vvas sustained 
solely on the ground of the diversity of citizenship of the parties, 
without any intimation or suggestion in any of thèse cases that such 
jurisdiction might be sustained under section 8 of the act of 1875. 
And see Paciiic Removal Cases, 115 U. S. 2, 5 Sup. Ct. 1113, 29 L. 
Ed. 319. 

In the light of thèse décisions I conclude, that as the plaintiff in 
this suit asserts no right of ownership or proprietary interest, or other 
pre-existing right or claim to the défendants' property, but merely 
seeks to invoke the exercise of the State's power of eminent domain 
for the purpose of acquiring, through and by means of its suit, an 
easement in the défendants' property, it is not a suit to enforce a 
claim to the défendants' property within the meaning of section 57 
of the Code ; and that, therefore, it could not hâve been brought orig- 
inally by the plaintifif in this court against the nonresident défendants 
under this section of the Code, even if it be a suit arising under the 
Constitution and laws of the United States. 

3. It follows that, for the reasons above stated, it must be held 
that as this suit could not bave been originally brought by the plain- 
tifï against the défendants in this court, it is not removable by the 
défendants to this court over the plaintifï's objection, and that since 
the plaintift bas not waived its objection to tiie jurisdiction of this 
court, its motion to remand the suit to the State court must now be 
granted. 

[3] I am strengthened in this conckision by the well-settled rule, 
growing in part out of the great practical hardship of protracted and 
fruitless Htigation resulting to litigants from a ruling by a Fédéra! 
trial court erroneously retaining jurisdiction of a removed cause, as 
contrasted with the fînality of its judgment remanding the cause and 
restoring jurisdiction to the State court (Missouri Pac. Ry. Co. v. 
Fitzgerald, 160 U. S. 556, 570, 16 Sup. Ct. 389, 40 L. Ed. 536), that 
if there be any substantial doubt as to Fédéral jurisdiction the cause 
should be remanded, and jurisdiction retained only where it is clear. 
Black's Dillon on Removal, § 216. p. 356; State of Kansas v. Brad- 
ley (C. C.) 26 Fed. 289. 292 (Mr. Justice Brewer, then Circuit Judge) ; 
Fitzgerald v. Ry. Co. (C. C.) 45 Fed. 812, 820; Hutcheson v. Bigbee 
(C. C.) 56 Fed. 329; Concord Coal Co. v. Halev (C. C.) 76 Fed. 883, 
884; Crâne Co. v. Guanica Centrale (C. C.) 132 Fed. 713; Tierney 
v. Ins. Co. (C. C.) 163 Fed. 82, 86. The State court will hâve un- 
doubted jurisdiction of this litigation, and any rights which the de- 
fendants may hâve under the Constitution and laws of the United 
States may be fully and properly protected, not only in the State 
courts, but upon writ of error to the Suprême Court of the United 
States, in the event the final décision in the State courts is adverse to 
the rights claimed by them. 
201 F.— 00 
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5. An order will accordingly be entered granting the plaintifï's mo- 
tion and remanding tliis suit to the Circuit Court of Knox County, 
Tennessee, whence it was renioved. and taxing the défendants with 
ail the costs of this couit. 



WESTERN UNION TELlîGRAPH CO. v. LOUISTILLE & N. R. CO. 

(District Court, W. D. Kentucky. December 28, 1912. On Motion to Dissolve 
Temporary Injunction, Pebruary 7, 1913.) 

1. Injunction (§ 136*)^ — Pkoceedings foe Détermination of Ooj,n?ENSA- 

TioN — Equitable Relief. 

Where a telegraph company installlng and operatlng on a railroad com- 
pany's right of way a telegraph System, pursuant to a contract permlttlng 
sueh use of the rlght of way for a speelfled perlod, sought to condemn as 
authorlzed by state statute the right of way of the company in the state 
for the use of the System after the expiration of the perlod and the in- 
ability of the parties to agrée on a future arrangement, the <ourt pending 
détermination of compensation would maintain the status quo by enjoln- 
ing the railroad company frora interfering with the System. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 305, 306 ; Dec. 
Dig. § 136.*] 

2. Courts (§ 266*) — Jurisdiciiox — Injunction — Pbopehty Outside of State. 

Where a foreigu telegraph company installed and operated on a domes- 
tic railroad company's right of way a telegraph System withln and outside 
of the state as a single System, and it sought to condemn tlie property 
of the company in the state for use of the System in the state, the court 
pending détermination of compensation would restrain the railroad com- 
pany from Interfering with the System outside of the state in vlew of the 
pecullar character of the property inyolved. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 806-808; Dec. 
Dig. § 266.*] 

On Motion to Dissolve Temporary Injunction. 

3. Eminent Domain (§ 47*) — Acquisition on Railroad Right of Wat for 

Telegraph System — Fédéral Statutes. 

Rev. St. U. S. § 3964 (U. S. Comp. St. 1001, p. 2707), declarlng that ail 
railroads or parts thereof in opération are post roads, does not interfère 
with tlie rlght of a state to authorize a telegraph company to condemn 
a right of way for a telegraph system installed and operated on a rail- 
road rlght of way pursuant to a contract for such use for a specified 
time ; the right of way sought to he taken by the telegraph company not 
preventing the railroad company from operating its railroad and carrylng 
the mail. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 107- 
120; Dec. Dig. § 47.*] 

4. Injuxction (§ 136*) — Proceedings fob Détermination of Compensation 

-—Equitable Relief. 

Where a foreigu telegraph company, installlng and operating on a 
rtomestlc railroad company's right of way a telegraph system within and 
outside of the state as a single system, sought to condemn a right of 
way In the state for use of the system in the state, a temporary injunc- 
tion restralning the railroad company from interfering with the system 
would not be dlssolved, as applled to the system in other states, merely 
because of the situation there, as to condemnation there, especlally where 

*For other cases see same topLc £ § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a severance, pendente llte, of the unified System at auy point would in- 
jure tlie telegraph company's property iu the state. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 305, 306 ; 
Dec. Dig. § 136.*] 

5. Injunction (§ 175*) — •Pboceedings fob Détermination or Compensation 
— Equitable Relief. 

The court, seeking to maintain the stnti' no by injunction, pending 
proceedings by a telegraph company, insi .md inaintaining a tele- 

graph System on a railroad company's rigbi .,l way, to condemn the rail- 
road company's right of way for the System, will enjoin the railroad 
company. In possession and alone operating the railroad Unes as lessee, 
from interfering with the telegraph System. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 388; Dec. Dig. 
§ 175.*] 

In Equity. Suit by the Western Union Telegraph Company against 
the Louisville & Nashville Railroad Company. Temporary injunction 
granted. 

A. E. Richards and A. P. Humphrey, both of Louisville, Ky., for 
complainant. 

Henry L. Stone, Helm Bruce, and Albert S. Brandeis, ail of Lou- 
isville, Ky., for défendant. 

EVANS, District Judge. From the very interesting and helpful 
argument of the motion for a temporary injunction the court has not 
only derived much benefit, but has found that a great deal could be 
said upon both sides of certain of the propositions discussed. 

An action was brought in this court on the 9th day of July, 1912, 
for the condemnation of certain property of the Railroad Company 
to the uses of the Western Union Telegraph Company. It was con- 
tended at the hearing of various demurrers in that action that the law 
of Kentucky on which that action was based is unconstitutional and 
void, but the court held that this contention was not maintainable 
upon aiiy ground. The court expressed in that case the view that the 
one dominant question was: What is the reasonable and fair com- 
pensation to be paid to the défendant for the property which, in the 
language of the Kentucky Statute (Ky. St. § 4679a), was "desired" by 
the Telegraph Company for its purposes — purposes which the state of 
Kentucky had decided to be the public ones? At this stage and in 
aid of the other suit, this action was brought, and the pending mo- 
tion wasmade for the purpose, broadly stated, of preserving the prés- 
ent status while the question of just compensation was being litigated. 

We will consider the motion from two standpoints, namely : First, 
as it bears upon defendant's property in Kentucky, to which the pre- 
viously brought suit applies ; and, second, as it bears upon the de- 
fendant's conduct respecting property outside this state. 

1. As to Property in Kentucky. 

[1] The affidavits read at the hearing certainly cover a very wide 
range, but we hâve not been impressed with the conviction that a 
great part of what they contain is instructively applicable to any ques- 

*For other cases see same topic & i otJmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion involved in the motion now under considération. As we view the 
first of the questions we hâve stated it is neither complex nor difficult. 
Indeed, it appears quite simple. 

Acting under an agreement made with the Railroad Company over 
25 years ago, the Telegraph Company from time to time at great 
expense installed upon defendant's right of way throughout Kentucky 
a large portion, to wit, about 1,500 miles, of its telegraph System. Un- 
der the same agreement the Telegraph Company has also, in actual and 
physical connection with its lines in this state, installed in other states 
upon rights of way of the défendant some 3,250 miles of its system. 
The System thus installed consists of continuons wires strung upon 
pôles put in the ground probably about 160 feet apart. Varions in- 
struments and structures upon and along the lines of railway hâve been 
placed Vidiere necessary. The gênerai character and appearance of 
complainant's plant is well known. Some months ago the contract 
between the parties pursuant to the manner it prescribes was termi- 
nated, and the parties bave not been able to agrée upon another ar- 
rangement nor as to the compensation to be given the défendant in 
the event any of its property should be taken. This condition, when 
reached, found ail the pôles, wires, apparatus, and structures actually 
remaining upon the Railroad Company's rights of way throughout 
Kentucky and various other states at the moment the contract termi- 
nated, and not only so, but ail were then in active use and opération 
and apparently indispensable to the défendant as well as to the com- 
plainant. It is difficult to see how the Railroad Company could op- 
erate its line without the use for a considérable period of the Tele- 
graph Company's property. Certainly it would hâve been disastrously 
inconvénient to the Railroad Company, if, at the précise moment of 
the termination of the contract, the plant of the Telegraph Company 
had ceased to be available or operative. In this situation and pending 
the suit, which seeks to condemn the very property so long in use under 
the agreement referred to, the Telegraph Company seeks to enjoin 
the Railroad Company from cutting, removing, or interfering with any 
part of the Telegraph Company's plant until the resuit of the con- 
demnation suit shall be ascertained. If that suit shall resuit in a judg- 
ment for the Telegraph Company for the condemnation of the land 
it desires to take, then its own pôles and other apparatus and struc- 
tures vi^ill be ready for use just as they are now, provided reasonable 
compensation shall hâve been paid. For the purposes of the pending 
motion, we think we must assume that any just compensation due the 
Railroad Company will be ascertained and paid within a reasonable 
time. We say this because the condemnation action has been brought, 
and is now being actively prosecuted, and there is nothing in the 
law of Kentucky which forbids the resuit indicated. On the contrary, 
the law of the state expressly authorizes this public utility corporation 
to do exactly what it seeks to do in that suit. So, assuming that the 
complainant will acquire a right to the property it seeks to condemn, 
what will be the situation? If the Railroad Company is permitted in 
the meantime to remove the complainant's plant from the very ground 
which may be condemned, the Telegraph Company will be compelled 
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at vast expense to restore it after condemnation shall hâve taken place ; 
whereas if, pending that suit, the plant is permitted to remain where 
it is, the Railroad Company will be awarded just compensation for 
any of its property which may be taken, including probably reasonable 
compensation for its use pendente lite, and in the meantime the de- 
fendant Railroad Company will dérive great benefit from the présence 
of the Telegraph Company's plant on its right of way, for the reason 
that, in the absence of that plant, there would be serions if not in- 
surmountable difficulties in operating the railroad, as it is obvious that 
the défendant could not in any short period construct a telegraph plant 
of its own. So that any removal or destruction of complainant's plant, 
so far as it is located on defendant's right of way in Kentucky, would 
be wanton and unnecessary, besides inflicting a damage that would be 
irréparable because there would be nobody who could well be com- 
pelled to make the loss good. There would, it seems to us, be neither 
justice nor reason in visiting upon complainant a loss of that char- 
acter. 

The suggestion that the défendant may want to dévote the very 
part of its property which complainant seeks to condemn to the con- 
struction in the future of a téléphone and telegraph line of its own 
was disposed of in an opinion recently delivered in the condemnation 
suit, where the défendant, in its answer, made a similar claim under 
section 1 of the Kentucky act authorizing condemnations by telegraph 
companies. While for other reasons overruling a demurrer to a par- 
agraph of the answer which, among other things, set up this claim, the 
court said that in doing so it by no means intended to intimate that 
it yielded to "the defendant's contention that the défendant has the 
first right to choose what part of its right of way shall be taken by the 
plaintifï or a right to any préférence in respect to what it may itself 
intend hereafter to use for its own telegraph or téléphone lines. Our 
view rather is that no such right or préférence exists. The last clause 
of section 1 of the act does not seem to confer any rights upon the 
défendant as to a nonexisting telegraph line. The peculiar conditions 
actually existing in this instance greatly emphasize the view we take. 
Indeed, there would seem to be no justice in allowing the défendant 
to exclude the plaintifï from keeping its own pôles where they now 
are when the right of way it has had, and which it desires to hold, 
shall be fully paid for through this action. The party seeking to con- 
demn appears to be given the right to take what it 'desires,' though 
this, of course, is subject to the other provisions of the act. That is 
the object of the suit. The statute does not require that its right to 
take shall be made subordinate to any purpose of the owner. The im- 
portant thing is giving the owner compensation for what in fact is 
taken. The taking of one particular part of a thing may involve 
greater compensation including greater damages, but it does not other- 
wise afïect or control the right to take what the plaintifï desires." 

At ail events, in the peculiar conditions surrounding this case, if 
this court may be permitted to exercise any discrétion, it will be 
exerted in the direction of maintaining the présent status until the con- 



950 201 FEDEEAL REPORTER 

demnation suit shall be finally disposed of. Indeed, this seems to us 
to be the course dictated alike by common sensé and a proper judgment. 
What we hâve so far said applies specifically to that part of coni- 
plainant's plant which is located in Kentucky. 

2. As to Property Outside of Kentucky. 

[2] The second of the propositions to be investigated is more dif- 
ficult, and has been the subject of anxious considération. In order to 
its solution, we must remember exactly what the gênerai nature of 
the entire litigation is. Of course, the nature and object of the con- 
demnation suit itself is obvions enough. This, the equity suit, is, to 
some extent, what may be called an adjunct to the other. While, 
however, the condemnation suit is necessarily limited to property actu- 
ally located in the state of Kentucky, that property nevertheless is of 
a peculiar and exceptional nature. The complainant's plant and tele- 
graph System largely dépends for its value to those who put their 
capital into it, and for its efficiency in meeting the proper demands 
upon it by the public upon its consolidation into one whole. Divided 
into fragments and treated and operated separately as such, its value 
and efficiency would be greatly impaired. In considering the ques- 
tions involved, we should not lose sight of thèse facts. If, while con- 
demning property for its uses in Kentucky, the integrity of its plant 
as one entire and composite thing should be destroyed by the défend- 
ant in respect to those parts of the entire plant which, in fact, are 
located in other states, certainly very great and possibly irréparable 
injury might resuit to thé complainant, not only elsewhere, but hère, 
without any compensation or other benefit to the défendant. If, under 
existing : conditions, the défendant should, in fact, exercise a right 
which it might suppose it had and sever continuous wires and thus. 
eut ofif the use by the complainant of its property on defendant's rights 
of way at each state line of the many over which its right of way 
crosses> much unnecessary injury might ensue to complainant. If 
we were asked merely to aid courts in other states by an injunction 
hère which might operate in terms upon property located there, and 
which is '■ there sought to be condemned by complainant, we should 
décline the request, fîrst, because it might be intrusive as well as be- 
yond our power, and, second, because we must assume that those courts 
can proteet themselves and their own jurisdiction. The matter befôfe 
us, however, appears to hâve a much broader significance when we 
consider that we are asked to proteet a unified property and plant 
extending through several states, including Kentucky, from dismem- 
berment into fragments in any of them while the condemnation suit 
is being';fought out hère. We conceive that any great and use fui 
end to be -achieved by any injunction we may issue in this case inust 
be founded upon principles strikingly analogous to those annOùnced: 
by the Suprême Court in Muller y. Dows, 94 U. S. 448, 449, 450, 24 
Iv. Ed. 207:, where the grounds were vigorously stated for holding that 
a court of the United States in one district might, in enforcing à sin- 
gle mortgage upon a Une of railroad extending through several states, 
decree a sale of the entire property, regardless of state lines. The 
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'disastrous results from selling one entire property in fragments were 
clearly pointed out. Without further élaboration or spécial mention of 
■the varions authorities rëad, we hâve reached the conclusion that we 
may apply similar or kindred considérations to those suggested in Mul- 
1er V. Dows to the advantageous settlement of the questions now under 
considération. True, as urged by the learned counsel for the défend- 
ant, we should not enjoin hère the mère commission of a trespass 
upon real property in another state. If we had before us a simple 
proposition of that character, we should yield to that view readily 
enough. But the complainant's plant, whether real estate or not, is 
■one entire thing, though it extends beyond Kentucky, and we hâve 
scriptural warrant for the conclusion that, if we eut off one part, the 
whole body sufïers. It is upon grounds suggested by that most im- 
portant fact that we may protect the one body of the complainant 
by enjoining hère certain injviries to it elsewhere, and especially when 
we know that such injuries wherever committed will inevitably in- 
jure the plant in this state where we are certainly authorized to pro- 
tect it. 

While the complainant is a citizen of New York, the défendant is 
a citizen of Kentucky fully before the court, and subject to its power, 
and may be acted upon by its orders and processes. Any injunctive 
order in the premises would operate personally upon the défendant 
in this district and not upon its property elsewhere. We cannot doubt, 
having in view the extraordinary nature of this case, the peculiar 
character of the property involved and ail the circumstances of the 
entire situation, that it is proper to grant complainant's motion. We 
are ail the more willing to do this because we are satisfîed that the 
défendant itself will be well nigh as much benefited by the injunction 
as will be the complainant. Indeed, it is difficult to see how either side 
could get along without it if active and hostile litigation should con- 
tinue. 

We shall, therefore, upon the grounds indicated, grant the motion 
to the iull extent prayed for, and very earnestly suggest that the 
parties consent that the order to be entered shall contain certain other 
clauses similar to those agreed upon and embraced in the temporary 
restraining order now in force. In doing thèse things we think we 
exercise a wise discrétion and reduce the disadvantages to the de- 
fendant to the minimum. We repeat that we think there will be none 
which will not to a large extent be counterbalanced by advantages to it. 

We suppose this may be a case where, as a condition to the issuing 
of a temporary injunction, a bond should be required of the com- 
plainant to cover any damages that may resuit. The penalty of such 
bond may be the subject of considération and settlement at this time 
if the défendant thinks a bond is necessary. 

A proper decree may be prepared. 

On Motion to Dissolve the Temporary Injunction. 

On December 28, 1912, the court delivered its opinion in, writing, 
in which it stated some, at least, of its reasons for granting a tempo- 
rary injunction pendente lite, as prayed for in the bill of complaint. 
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Speaking generally, and withont confining ourselves to what was said 
in the written opinion then delivered, the injunction was granted upon 
several grovmds, among which were the f ollowing, namely : First, that 
the complainant had the right under the law of Kentncky, which was 
suprême in that connection, to condenin, pursuant to the provisions of 
section 4679a of tlie Kentucky Statutes, what was desired by it for its 
uses of the property of the défendant described in the pétition in the 
action at law mentioned in the bill of complaint, using the word "de- 
sired" in its statutory sensé, when taken in connection with the other 
provisions of section 4679a ; second, that as the action at law was 
pending and, as the court knew, was being prosecuted with diligence, 
it would be discreet and proper to enjoin the threatened destruction 
or seizure by the défendant of any part of the existing telegraph Sys- 
tem of the complainant ; third, that this préventive measure was ad- 
dressed only to the défendant, wdiich was within the jurisdiction of 
the court, although it prevented that défendant from doing any of 
the threatened acts at any point where the Une of the complainant was 
located on the right of way of the défendant ; fourth, that as the com- 
plainant's System was one unified thing, extending as one whole through 
many of the states, and as its severance into fragments at any state 
line might greatly and irreparably injure the whole System in the sev- 
eral States, it was thought proper, under principles analogous to thosc 
expressed by the Suprême Court in Muller v. Dows, 94 U. S. 448, 24 
L. Ed. 207, to enjoin the défendant, as was doue on December 28, 
1912 ; fifth, that both parties were greatly dépendent upon the main- 
tenance of the telegraph lines as now existing, and could hardly do 
without them, though the défendant was seeking an advantage by car- 
rying into effect a purpose to seize or take exclusive possession of the 
lines on its right of way under a claim of title thereto arising out of 
the contention that a failure to remove the telegraph lines when the 
contract terminated had operated to transfer ail of the complainant's 
property on the defendant's right of way to the défendant ; and, sixth. 
that the situation was such that both parties to the controvers;y would 
be greatly injured if the injunction were refused, though neither party 
apparently could be hurt if it were granted, especially as the temporary 
injunction determined no right of either side, but only preserved the 
existing status until the question of right could be definitely dis- 
posed of . 

On January 4th the défendant filed its answer in most elaborate, not 
to say argimientative, form, and thereupon moved the court to dissolve 
rhe temporary injunction. This motion was supported by further affî- 
davits. The complainant, on January lOth, filed its replication, and 
thereby put the case at issue. We by no means hold that the motion 
to dissolve may not be admissible, notwithstanding the replication, al- 
though usually, after the replication has been filed, whereby the issues 
of f act are made up and the case ready for préparation for trial on the 
merits, the testimony must be taken upon notice which gives oppor- 
tunity to cross-examine the witnesses. We did not pass upon the ques- 
tion at ail, but on January 23d heard the motion to dissolve the tempo- 
rary injunction upon the case as made by the bill and the answer there- 
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to and the affidavits read. Voluminous as the papers hâve become, we 
remain satisfied with the action of the court in granting the temporary 
injunction. With brevity we will state our reasons therefor. 

[3] We by no means think that section 3964 of the Révisée! Statutes 
of the United States in any way interfères with, or was by Congress 
intended to interfère with, the right of the state to authorize telegraph 
companies to condemn the property sotight to be condemned in this 
instance. Only a small part of the right of way of the défendant is 
involved. There is no pretense, and there could be none, that such 
part of the property of the défendant as is sought to be condemned 
hère woiild prevent the Raiiroad Company from operating its railroad 
and carrying the mails over it while so operating it. We ail know that 
such a resuit would not and could not corne, because we know that the 
telegraph lines, precisely where they now are, hâve existed and hâve 
been operated for over 26 years, and that the présence of those lines 
at this point hâve greatly aided, rather than hindered, the safe and 
expeditious carriage of the mails. There is every reason, therefore, 
for believing that its présence will continue to aid in that way. 

If we were right in supposing that the temporary injunction should 
be granted upon the reasons stated, or any others that might exist, we 
think the situation in the several states as now further developed in- 
dicates no reason for dissolving it. Surely it should not be dissolved 
as it applies to the lines in Kentucky, or Tennessee, or Georgia, or any 
other of the Southern states. As to Indiana and Illinois, the détails 
of the situation as to condemnation there (we emphasize that phrase) 
are peculiar and somewhat curions, but it may at no distant day be 
changed by appellate proceedings. Besides, the telegraph System of 
the complainant, the severing or destruction of which is enjoined, ex- 
tends from Kentucky over into Indiana, and through that state into 
Illinois, over which it passes into Missouri. The severance, pendente 
lite, of this unified System at any point would injure complainant's 
property in Kentucky, and, indeed, everywhere else where that System 
extends. As it appears to be manifest that the injunction can do no 
harm, but rather that it will do good to the Railroad Company, there 
does not seem to be any ground for dissolving the injunction on ac- 
count of the condition of things in respect to condemnation in Indiana 
and Illinois. The complainant owns the telegraph System through 
those states, and, while those states must décide as to the right of con- 
demnation, we see no reason why the complainant's property should 
be injured by the défendant pending the settlement of the matter. 

[4] It was urged that the situation respecting certain railroads out- 
side of Kentucky, which are operated by the défendant under leases 
from other railroad companies, should operate in favor of the pending 
motion. The lessor railroads are not parties to this suit, nor are they 
enjoined. The défendant is the party enjoined, and as it is in posses- 
sion of the railroads it bas leased, and as it alone opérâtes those rail- 
road lines, there is every reason, which has any potency, for enjoining 
it. as it is in a situation to do the threatened damage if any one is. 
The défendant controls the situation in respect to those leased roads. 
and the défendant is within the jurisdiction and control of this court. 
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[5] Some insistence was made upon the alleged fact that the com- 
plainant was incurring obligations for rentals of the telegraph lines. 
This was upon the theory that the ownership of the lines had been for- 
feited to the défendant by reason of the failure of the complainant to 
remove its property at the expiration of the previous contract between 
the parties. But we think that is a matter entirely foreign to the ques- 
tion before us, and is not ripe for considération or détermination at 
this time. It may be the subject of considération at the trial of the 
condemnation proceeding, where it may be that the question of renta! 
would constitute one of those which should be taken into account when 
ascertaining the value of the property : but this question would neces- 
sarily relate back to the time of the beginning of the condemnation 
suit. We think that it is out of place in this connection. 

We hâve reached the conclusion that the motion to dissolve the tem- 
porary injunction should be denied and overnded, and an order ac- 
cordingly may be prepared and entered. 



TTXIÏEI) STATES v. KIJNK. 

(District Court, K. I>. Pennsylvania. January S, 1013.) 

Xo. 8. 

1. PosT Office (§ 4S*) — "Misuse of Mails" — Information witii Référence 

TO Abortion — Indictment. 

Or. Code. § 211 (Act March 4. 1909, c. .■J21, 35 Stat. 1129 [U. S. Comp- 
St. Snpp. 1911, p. 16.511), prohibits the mailing of a letter givlng informa- 
tion (lirectly or inrtirectl.v where or by whom an opération to pi-oduce 
an abortion will be doue or performed, etc. An indictment charged that 
défendant, a physieian, having received a letter from H. stating that a 
yonng lady had becouie pregnaiit and requesting to kiiow by return mail 
wbether défendant oonld relieve her and as to defendant's charges, did 
pursnant to such request deposit in the mail, addressed to H., a letter 
entitled "Hernia," a]id, after acknowledging receipt of H.'s communica- 
tion, advised that he see the défendant any day during the current week 
"concerning your rupture" and talk the matter over, alleging that dé- 
fendant then and there well knew that the letter contained information 
where and by whoin an act or opération for the proeuring of an abortion 
would be done and performed. Held, that the Indictment stated an of- 
fen.se under the statute with sufflcient certainty to withstand a demurrer. 

|Kd. Note.—For other ca.ses, .see Post Oiiice, Cent. Dig. §§ 66-80; Dec. 
Dig. § 48.*] 

2. FosT Office (§ 49*) — "Misuse of Mails" — Evidence — Materialitt. 

In a prosecution of a physieian for depositing in the maU a letter In- 
forming H. how he could hâve an abortion performed, évidence as to a 
conversation between défendant and II., when he called at défendantes 
office pursnant to the letter, in which défendant, after inquiring the âge, 
condition, and résidence of the female, agreed to perform the opération 
for .$7.5 and the board of the girl lu a private family, where défendant 
insisted she should go, and enjoining that the girl must not talk, becausc 
if she did she would likely get ail the parties into trouble, was admissible. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. I 49.* 

Nonniailable matter, see notes to Timmons v. United States, 30 C. C. 
A. 79; McCarthy v. United States, 110 C. C. A. 548.] 

•For other cases see same topic & § kumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Criminal Law (§ 369*)— Evidence— Other Offenses— Intent. 

In a prosecution of a physician for depositing lu the mail a letter 
whieh on Its face related to "Hernia," but which the governinent claimed 
related to abortlon and was intended to inform the addressee where he 
could get an abortion perfornied on an unnamed female, évidence that 
la a conversation between défendant and the addressee, induced by re- 
ceipt of Uie letter whleh related entirely to the performance of an abor- 
tlon, défendant in enjoining secrecy asked the addressee whether he had 
seen a published report concerning trouble which défendant had previ- 
ously had in L. eounty relating to an incident in which he had beeu 
brought into publicity by a young woman talking about having been in 
his office in relation to an opération, was admissible to show guilty 
knowledge and iutent. 

fKd. Note. — For other cases, see Criminal Law, Cent, Dlg. §§ 822-824; 
Dec. Dig. § 3G9.* 

Evidence in criminal proseentions of other acts and offenses to show 
knowledge, see note to Lobosco v. United States, 106 C. C. A. 479.] 

D. Frank Kline was convicted of mailing a letter giving informa- 
tion where and by whom an abortion would be performed and how 
and by what means it might be produced, in violation of Cr. Code, § 
211. On motion for a new trial, denied. 

Walter C. Douglas, Jr., Asst. U. S. Atty., and John C. Swartley, U. 
S. Atty., both of Philadelphia, Pa. 

T. Walter Gilkyson, of Philadelphia, Pa., and John E. Malone, of 
Lancaster, Pa., for défendant. 

THOMPSON, District Judge. The défendant was indicted and 
convicted under section 211 of the Criminal Code of March 4, 1909, 
upon the charge of depositing in the mail a letter giving information 
directly or indirectly where or by whom any act for the procuring or 
producing of abortion would be done or performed or how or by 
what means abortion might be produced. 
The act déclares unmailable : 

"Every * * * letter « * * giving information directly or Indirect- 
ly * * * where or by wUom any act or opération of any kind for the pro- 
curing or producing of abortion will be done or performed, or how or by what 
means conception may be prevented or abortion produced." 

And provides that: 

"Whoever shall knowlngly deposlt, or cause to be deposited for mailing or 
delivery, anythlng declared by this section to be nonmallable * * * shall 
be flned not more than five thousand dollars, or Imprisoned not more than five 
years, or both." 

[1] The first count of the indictment charges that the défendant, 
having received the following letter addressed to him: 

"Palmyra, Pa., Aug. 22, 1912. 
"Dr. D. Frank Kline, 121 E. King St., Lancaster, Pa.— Dear Sir: Your 
name was given me by a party vvho iuformed me you could no doubt help me 
out of my trouble. I bave been calling on a young lady in Lancaster Oo. and 
on account of our Indiscrétion she has become pregnant. Of course we must 
get rld of this in some way and I would appreciate it If you would let me 

•For other casea see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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know by retuni mail whether you could relieve her of her condition and wliat 
your charges would be. Please let me liear from you by return mail and 
oblige, Yours truly, A. K. Henry, 

"l'almyra, Pa. 
"Please use plaln envelope." 

— did, in pursuance of the request contained in and in reply to the let- 
ter, deposit in the mail a letter giving information where and by whom 
a certain act and opération for the procuring and producing of abor- 
tion would be done and performed, which said letter was as follows: 

"D. Frank Kline, M. D., 

"121-12^ l'hast KiUf; St., 

"Lancaster, Pa. 

"Ilernia. Médical and Sursical Consultations. 

"A. It. Henry — Dear Sir: Tours received. and I advise that you see rue any 
day this \veek concerning your rupture and talk the matter over. You will 
avoid Thursday as 1 miglit not be at home. 

"Yours trnly, D. Frank Kline, M. D. 

"Aug. 24, 1012." 

And allèges that the défendant then and there well knew that the 
letter contained information where and by whom an act and opération 
for the procuring and producing of abortion would be done and per- 
formed. 

The second count charges that having received the above letter of 
August 22, 1912, the défendant did, in pursuance of the request con- 
tained in and in reply to the letter, deposit in the mail the above letter 
of August 24, 1912, then and tliere giving information directly and 
indirectly how and by what means abortion might be produced, and 
concludes with an allégation that the défendant then and there well 
knew that the letter contained information as to how and by what 
means abortion might be produced. 

Counsel for the défendant moves in arrest of judgment upon the 
ground that the indictment does not state facts sufficient to constitute 
an offense under the statute, in that the letter deposited in the mail by 
the défendant gives no information either directly or indirectly as to 
where or by vv'hom the act or opération would be done or performed, 
nor how or by what means abortion might be produced, nor does it 
refer to the subject-matter of the letter to the défendant from A. R. 
Henry, but, on the contrary, refers to an entirely distinct subject, to 
wit, rupture, and can in no wise be construed as giving any informa- 
tion causing it to be nonmailable. At the argument defendant's coun- 
sel relied vipon the case of United States v. Grimm (C. C.) 45 Fed. 
558, in which it was held that, upon an indictment charging the mail- 
ing of a letter giving information where, how, or of whom and by 
what means obscène pictures might be obtained, the indictment was 
not sufificient where the letters set out did not contain anything to 
show that the letter charged to be nonmailable conveyed the informa- 
tion averred, and upon the case of United States v. Pupke (D. C.) 133 
Fed. 243, where it was held that an indictment for depositing in the 
mail a letter giving information where, how, and of whom and by 
what means an article or thJng designed and intended for the préven- 
tion of conception might be obtained, was insufïïcient in that the ar- 
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ticle or thing designed for the prévention of conception was not de- 
scribed in the indictment. The cases rehed upon are, in my opinion, 
in no wise analogous to the présent case. The letter addressed to the 
défendant, which is set ont in the indictment, is perfectly clear in its 
terms as to what information is desired, and the letter deposited by 
the défendant, which is alleged to be in pursuance of the request con- 
tained in the letter to him and in reply thereto and with his knowledge 
that it gave the information desired, considered in connection with 
the letter received by him and the allégations in the indictment, is 
sufficient, in my opinion, to sitstain a charge of the offense prohibited 
by the statute of giving the prohibited information "directly or in- 
directly." 

The case at bar is ruled bv the case of Grimm v. United States, 156 
U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550. In that case the indictment 
(apparently drawn to meet the views of the Circuit Court in United 
States V. Grimm [C. C] 45 Fed. 558) was under section 3893, Revised 
Statutes, as amended. which, further amended, bas been incorporated 
into section 211 of the Criminal Code. The indictment set out that 
the défendant received a letter referring to some photographs and re- 
questing information as to kind that could be obtained and price, and 
that he had in his possession obscène pictures, and, intending to give 
information of the character prohibited by the statute, wrote the fol- 
lowing letter: 

"Wm. Grimm, Photograph and Art Stiiclio, N. E. cor. of .Telïerson Avenue 

and Olive Street. 

"St. Louis. July 22, 1S90. 
"Mr. Huntress, Kicluuond — Deur Sir : I receivprt your letter tliis moriiing. 
I wlll let you hâve them for |2.00 per doz. & ?12..50 per 100. I hâve about 200 
négatives of actresses. 

'•RespectfuUy, Wm. Grimm." 

Mr. Justice Brewer in his opinion said: 

"The sufflciency of the indictment is the tirst question presented. It is in- 
sisted that the possession of olisceue, levvd, or lasoivious pictures constitutes 
no offense under the statute. ïhis is undoubtedly ti-ue, and no conviction was 
sought for the mère possession of such pictures. The gra\-anien of the com- 
plaint is that the défendant wrongfuUy used the mails for transmitting in- 
formation to others of tlie place where such pictures could be obtained, and 
the allégation of pos.sessiou is nierely the statenient of a fact tending to inter- 
pret the letter which he wrote and placed in the post office. 

"It is said that the letter is not in itself obscène, lewd, or lascivious. This 
aleo may be conceded. But however innocent on its face it muy appear, if it 
conveyed, and was intended to convey, information in respect to the place or 
person where, or of whom, such objectionable matters could he obtained, it is 
within the statute." 

As to the contention that the indictment is insufficient in that it 
does not set out the offense with certainty, the established rule of crim- 
inal pleading is well stated in the opinion of the court in Peters v. 
United States, 94 Fed. on page 131, 36 C. C. A. on page 109, cited 
in the government's brief , as follows : 

"The true test of the sufficieney of an indictment Is, not whether it might 
possiMy hâve been made more certain, but whether it contalns every élément 
of the offense intended to be charged, and sufiiciently apprised the défendant 
of what he must be prepared to meet ; and, in case any other proceedings are 
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taken against him for a slmilar ofifense, whether tlie record shows wlth ac- 
curacy to what extent he may plead a former acquittai or conviction. TJ. S. 
V. Simmons, 96 U. S. 362 [24 L. Ed. 819]; U. S. v. Carll, 105 U. S. 612 [26 
L. Ed. 1135] ; U. S. v. Hess, 124 U. 8. 483, 8 Sup. Ct. 571 [31 L. Ed. 516] ; Pet- 
tibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542 [37 L. Ed. 419] ; Potter v. TJ. 
S., 155 U. S. 438, 15 Sup. Ct. 144 [39 L. Ed. 214] ; Evans v. V. S., 153 U. S. 
ôS4, 587, 588, 14 Sup. Ct. 934, 939 |38 h. Ed. 830] ; Batclielor v. II. S., 15(î 
U. S. 426, 15 Sup. Ct. 446 [39 L. Ed. 478] ; Cocliran v. U. S., 157 U. S. 286, 290, 
15 Sup. Ct. 628 [39 L. Ed. 704.]" 

I think the indictment in tliis case fully meets the requirements of 
sufficiency and certainty, and tlie motion in arrest of judgment is 
denied. 

[2] Tlie third and fourtli reasons in support of the motion for new 
trial relate to the alleged error of the court in the admission of évi- 
dence on the part of the government's witness as to a conversation 
with the défendant in his office when the witness called there after the 
mailing by the défendant of the letter. The conversation referred to 
was in relation to the proposed opération, and the évidence was offered 
by the government to show the intent of the défendant in sending the 
letter. The testimony was to the effect that the défendant, after in- 
quiring as to the âge of the girl, lier condition, and her résidence, 
agreed that she go to Lancaster, where she would be treated by the 
défendant, who would take care of her and keep her in a private 
family until she was cured. It was further testified that the défendant 
enjoined that the girl must not talk, because if she did she would be 
likely to get ail the parties concerned into trouble, and that he had 
had some trouble on account of a girl talking. It was testified that 
the défendant stated that his price would be $75 for the opération and 
the board of the girl while in L,ancaster. 

[3] The iîfth reasou is that the court permitted the witness upon 
re-examination to testify to a conversation in relation to a girl who had 
called at his office. The testimony adduced upon re-examination was 
to the effect that the défendant had asked the witness whether he had 
seen a published report about some trouble which the défendant had 
been in in Lancaster county and related an incident in which the de- 
fendant had been brought into publicity by reason of a young woman 
talking about having been at his office in relation to an opération. 

I think ail of the testimony of the witness as to the conversation 
with the défendant was relevant and admissible on the part of the gov- 
ernment to show the intent of the défendant in mailing the letter. 
Counsel for the défendant, however, contended as to the conversation 
brought out on re-examination that it tended to show the connection 
of the défendant with another offense, and therefore was not admis- 
sible. The statements of the défendant as to the publicity caused by 
the visit described and the mentioning of his name by the girl after- 
wards were made by him for the purpose of showing the necessity of 
secrecy upon the part of the witness and the girl, who was the subject- 
matter of the correspondence. It was certainly relevant and material 
in showing the guilty knowledge and intent of the défendant in mail- 
ing the letter to prove that he enjoined secrecy, and as part of the 
conversation in relation to secrecy the reasons therefor were material 
and relevant, The burden was upon the government to show that the 
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letter, whiçh upon its face standing alone related to a rupture, was 
in fact intended by the défendant and known by him to give informa- 
tion of the prohibited character. 

Inasmuch as intent is a mental condition, it must ordinarily be im- 
plied from the acts and language of the person whose intent is in 
question. Therefore his statements and déclarations either before or 
after the commission of the offense, from which, in connection with 
other évidence, an inference of guilt may be drawn, are admissible 
against him. United States v. Larkin, 26 Fed. Cas. No. 15,561 ; Unit- 
ed States V. Lumsden, 26 Fed. Cas. No. 15,641. 

Any fact which proves or tends to prove the particular intent is 
compétent, and cannot be excluded because it incidentally proves an 
independent crime. United States v. Kenney (C. C.) 90 Fed. 257; 
Spurr V. United States, 87 Fed. 701, 31 C. C. A. 202; United States v. 
Watson (D. C.) 35 Fed. 359. 

The déclarations of the défendant upon the matter in question did 
not go so far as to constitute évidence of another offense, but, as the 
reasons alleged by him for enjoining secrecy, were admissible to show 
guilty knowledge and intent. 

The seventh reason is based upon a part of the charge in which 
the jury were instructed that they might take into considération the 
conversation in connection with the letter. For the reasons stated 
above for the admission ot the conversation, I can see no error in 
thèse instructions. 

The first reason, that the verdict was against the évidence ; the sec- 
ond, that it was against the weight of the évidence; and the sixth, that 
the court erred in not giving binding instructions — are, in my opinion, 
based upon untenable grounds. 

The motion for new trial is denied. 



O'BOYLE V. NORWALK TOWING CO. 

(District Court, D. Conneeticut. January 2, 1913.) 

No. 1,679. 

TOWAGE (§ 11*) — INJURY TO TOW NEaLIGENCE OF TUG. 

A tiig hcîd, on tlie évidence, not in fault for an injury to a barge laden 
with stone, wliicli she towed near a temporary wharf and beached for un- 
loading. and which was strained and injured because of a chaimel under 
her bottom. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dlg. 
S 11.*] 

In Admiralty. Suit by Joseph E. O'Boyle, by Anthony O'Boyle, his 
next friend, as owner of the barge Margaret A. Hayden, against the 
Norwalk Towing Company, owner of the tug Addie V. Decree for 
respondent. 

Hyland & Zabriskie, of New York City, for libelant. 
John H. Light, of South Norwalk, Conn., for respondent. 

*For other ceuses see same topic & i ncmbeb in Dec. & Am. Cigs. 1907 to date, & Rep'r Indexes 
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MARTIN, District Judge. The complainant is tlie owner of a barge 
called Margaret A. Hayden, which, in August, 1911, he had loaded 
at Rondout, N. Y., with a cargo of between 350 and 400 cubic yards 
of crushed stone, to be delivered to one Arnold Schiaet, at Compo 
Beach, in the town of Westport, Conn., at a temporary wharf, 40 feet 
in width, built by said Schiaet for his own convenience. This said 
Schiaet had in his employ as superintendent Mr. Alfred Maddock, who 
leveled off a place in front of said temporary wharf, a space of the 
width of the wharf, and widening out therefrom until it was about 
80 feet wide, and extending out into the Sound from 75 to 100 feet, 
for the beaching of scows and barges. 

The plaintiff telephoned C. W. Crâne & Co. for the towing of his 
barge from Wilson's Point to said Schlaet's wharf at Compo Beach, 
and Crâne & Co. secured the services of the défendant, the Norwalk 
Towing' Company. The défendant manned their tug, the Addie V., 
with Capt. Lockwood and Engineer and Manager Howard. They 
towed said barge to a point within 40 feet of the said Schiaet dock, and 
there she was beached. 

The plaintiff daims that she was beached astride a channel about 
60 feet in width, and so deep that the barge rested with her bow and 
stern upon the sand on either side of said channel; that when the 
barge was so l}criched it was about high tide. Upon the tide's reced- 
ing, the weight of the load of the barge settled her somewhat in and 
about her center, so that she required docking for repairs, and the 
plaintiff in his libel claims that the said scow Margaret A. Hayden 
was badly strained and twisted, and her bottom, decks, sides, and 
seams damaged. I refer to Exhibit B, which is the survey of her in- 
juries. 

In support of this claim, the plaintiff testified that the barge was 
towed too far nortli, so that she could not be landed upon this space 
that had been leveled off by Mr. Maddock for the beaching of barges ; 
that the défendant was at fault in not turnirg the course of the barge 
toward the said dock farther south, and, if he had done so, he could 
hâve landed lier within 20 feet of the said dock, out of the reach of 
the channel, and upon the surface that had been leveled off, so that 
she would hâve rested upon her whole bottom. He was corroborated 
in this by Mr. John O'Boyle, his cousin (and his partner in other 
matters, but not in this). 

The défendants claim that said barge was handled carefully, and 
was towed in the proper place, and beached as near the dock as 
she could be ; that she was over the spot leveled off by said Maddock, 
and about in front of the said dock ; that it was impossible to get 
her nearer, because of the depth of draft of the scow Margaret A. 
Hayden being 6 feet and 9 inches; that there was no channel on 
that beach, as claimed by the plaintiff, and no known defects on the 
beach at the point where said scow or barge was left, and so, in brief, 
the défendant claimed that its captain and engineer were without fault. 

Captain Lockwood, Engineer Howard, and a Mr. Nash, called by 
the défendant, and said Alfred Maddock, called by the plaintiff", con- 
tradicted the évidence given by the plaintiff as to where said scow lay. 
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and as to there being a channel on that beach, and the captain and 
the engineer testified that they had never heard, and did not know, 
there was any channel there in fact, and insisted that there was no 
government survey, and no chart of any sort, which makes any référ- 
ence to such a channel, and that U]30n careful inquiry they asserted that 
there was none. They were substantially corroborated by Maddock 
and Nash ; but Nash and Maddock say that there is a mill pond a 
short distance inland, used as an oyster pond mainly, and there are 
some dams with drawgates, and when those gâtes were opened, and 
water coming out of that pond, it made a little dépression in the sand. 
At low tide, when the gâtes are closed, that dépression will hâve about 
3 inches of water. When the gâtes are opened, there will be more 
water there, depending upon the fullness of the pond and the opening 
of the gâte, sometim.es a foot or more in depth. Nash testified that 
when the barge was beached it was across this outflow from said 
pond, and that while she lay there the gâtes were opened, and the re- 
suit of it was a washing out from underneath the barge of the sand 
to a depth of 3 feet or more, and he estimated the width of that wash- 
out to be about 7 feet. 

I find the facts to be as testified by Mr. Nash. I further find that 
the barge was not towed too far to the north, and did rest over this 
space that had been leveled off, and that, had it not been for this 
washout, there would hâve been no damage to the barge, unless by 
reason of its âge and condition. I further find that if the barge was 
in a suitable state of repair, and not deteriorated by 22 years of serv- 
ice, she would hâve been uninjured by reason of the washout above 
described. I find there was nothing that amounted to what could be 
called a channel at the point described. I further find that the barge 
did not lie across the center of this waterway, as testified to by the 
plaintifï, but the washout came to within 5 to 10 feet of the stern. 

The only corroborating witness for the plaintifï was his cousin, above 
mentioned, and he was in such a condition that counsel for the plain- 
tifï, who put him upon the stand, later requested the marshal to eject 
him from the courtroom. His manner upon the stand, and his gênerai 
demeanor in court, were of such a character that but little dependence 
could be placed upon his évidence. I am unable to find from this 
évidence any want of skill or competency or care on the part of 
the defendant's crew in charge of the tug, either in the towing or land- 
ing, and no defect in the beach at the point in question that the captain 
or engineer knew anything about, or should be charged with knowledge 
thereof. 

The évidence was undisputed that they carefully sounded for the 
depth of water, and when within a short distance of the beach they 
sounded both on the tug and on the barge, and that the reason why 
she was not landed nearer the wharf, and out of reach of the spillway 
above mentioned, was that she drew too much water. 

Let there be judgment for the défendant. 
201 F.— 61 
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In re WATgON. 
(District Court, E. D. Kentucky. October 11, 1912.) 

1. BANKBUPTCT (§ 163*) ^VOIDABLE PREFERENCE — KECOBDABLE TRANSFERS. 

The only efifect of the amendments of Baiikr. Act July 1, 1898, c. 541, 
§ 60a, 80 Stat. 562 (U. S. Comp. St 1901. p. 3445), bv Act Feb. 5, 1903, c. 
487, § 13, 32 Stat. 799 (U. S. Comp. St. Supp. 1911, p. 1506), by tbe ad- 
dition of the provision that, "where the préférence consista in a transfer, 
such perlod of four months shall not expire until four months after the 
date of the recording or registering of the transfer, if by law such record- 
Ing or reglsterlng Is required," was to carry forward the four montlis' pe- 
riod within whlch a recordable transfer which was in fact preferential 
might be attacked as voidable under subdivision "b," leaving the question 
whether or not the transfer constituted a voidable préférence to be deter- 
mined as of the date when it was actually made ; and a transfer which 
was then made for a présent considération, and was not therefore prefer- 
ential, does not become so beeause of delay in recording. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 247, 248; 
Dec. Dlg. § 163.*] 

2. Bankeuptct (g 163*) — Voidable Pbefeeence — Recoedable Transfees. 

Nor did the amendment of Act July 1, 1898, c. 541, | 60b, 30 Stat. 562 
(D. S. Comp. St. 1901, p. 3445), by Act June 25, 1910, c. 412, § 11, 36 
Stat 842 (U. S. Comp. St. Supp. 1911, p. 1506), change the effect of the 
act in that respect, it being essentlal to a preferential transfer, both be- 
fore and after amendment, that it should hâve been to or for the beneflt 
of a pre-exlstlng créditer, who thereby galned an advantage over other 
creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 247, 248; 
Dec. Dig. § 163.*] 

3. MoRTGAGEs (§ 175*) — Effect of Delat in Rbcordincj — KE:vTUCKr Stat- 

UTE — "Creditors." 

Ky. St. 1903, § 490, providlng that "no • • • mortgage • * • 
shall be valid against a purchaser for a valuable considération wlthout 
notice thereof, or against creditors untll • * * lodged for record," 
In vlew of the construction placed thereon by the Court of Appeals of the 
State, by the word "creditors" Includes only subséquent creditors wlthout 
notice, who by their own activity hâve acqulred a hold or lien on the 
property covered by the mortgage before it is lodged for record. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dlg. §§ 417, 418; 
Dec. Dlg. § 175.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1713-1727 ; 
vol. 8, pp. 7622-7623.] 

4. Bankruptcy (§ 175*) — Mortoage— Sufficienct of Peoof. 

Evidence considered, and held not to sustain the objections of a trus- 
tée to a mortgage executed by the bankrupt to hls mother on real estate 
for a portion of the purchase prlce thereof, on the ground that 14 was 
not executed at the time it bore date, and' that the mortgage and notes 
secured were for a larger amount than was due claimant. 

[Ed. Note.— For otheo- cases, see Bankruptcy, Cent. Dig. §§ 247, 248; 
Dec. Dig. § 175.»] 

5. Banketjptcy (I 184*) — Mobtgage — Validity of Lien. 

The wlthholding from record of a mortgage given by a bankrupt to 
his mother for the purchase price of the mortgaged property, where it 
was not by agreement wlth or at the instance of the bankrupt, but on 

*For other cases see sama topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the advice of third persons to avoid what was deemed double taxation, 
held not to invalidate the mortgage as agalnst the bankrupt's trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

6. MoETGAGES (I 175*) — Impeachment roB Fbaud — Failube to Record. 

The mère wlthholding from record of a mortgage does not invalidate it 
for fraud, unless it was pursuant to a fraudulent purpose to give the 
mortgagor a fletitious crédit. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 417, 418; 
Dec. Dig. § 175.*] 

In the matter of Luther B. Watson, bankrupt. On review of order 
of référée allowing claim of Alice P. Watson as a secured claim. Or- 
der confirmed. 

F. W. Schmitz, of Covington, Ky., for petitioner. 
U. J. Howard, of Covington, Ky., for respondent. 

COCHRAN, District Judge. This cause is before me on motion 
to reconsider an order, heretofore entered, on a pétition for review, 
approving an order of the référée. The pétition was filed and the 
motion is made by the trustée. The order complained of was the al- 
lowance of the mortgage of AHce P. Watson, the bankrupt's mother, 
as a preferred claim against a parcel of ground on the southwest 
corner of Latonia and Sanford avenues in the city of Covington, Ky., 
with a dwelling house, saloon, clubhouse, bowling alleys, and other 
improvements located thereon, near the Latonia race track, subject 
to a prior mortgage in favor of the Covington Savings Bank & Trust 
Company for $6,000. The mortgage originated in this way. The real 
estate was acquired by the bankrupt from his mother. Prior to Feb- 
ruary 16, 1909, she had sold and, on that date, she duly conveyed it 
to him. The deed recites the considération to be "$1.00 and other 
considération paid and to be paid." She claims that the purchase 
price of the property was $10,800, of which $4,000, part of a loan 
of $4,500 made by the Farmers' & Traders' National Bank to the 
bankrupt with William Reidlin as surety, who was indemnified by a 
first mortgage on the property, was paid to her in cash, and for the 
remainder of which, to wit, $6,800, the bankrupt gave his five notes, 
one for the sum of $700 payable in one year, and four for the sum 
of $1,525 each, payable, respectively, in two, three, four, and five 
years, each note bearing 5 per cent, interest, and, further, that on that 
date the bankrupt and his wife executed a mortgage to her on the 
property, subject to that in favor of Reidhn, to secure the payment 
of this unpaid purchase money. This mortgage was not recorded 

until August 16, 1910. In the meantime, to wit, on April , 1910, 

the bankrupt obtained a loan from the Covington Savings Bank & 
Trust Company for the sum of $6,000, out of which the loan 
for which Reidhn was surety was paid and secured same by a mort- 
gage on the property which was at once recorded. It is this mort- 
gage to claimant which the référée allovi'ed as a preferred claim, sub- 
ject to the $6,000 mortgage, and of whose allowance complaint is 

*For other cases see same topic & i numbeb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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hère made. On August 13, 1910, the bankrupt, having become liope- 
lessly insolvent, fled the state to avoid his creditors, and on August 
26, 1910, this proceeding was- instituted. 

The mortgage is attacked on several grounds. It is questioned 
whether the bankrupt really owes the claimant the amount of money 
thereby secured, and also whether he and his wife executed it at the 
time claimed. It is, however, very doubtful whether it is seriously 
urged that eitlier of thèse things is so. It is urged seriously that the 
mortgage was fraudulently withheld from record, and is therefore 
void. Besides thèse, there are two grounds of attack not involving the 
meritoriousness of the debt or mortgage. I will dispose of them first. 
In dealing with them I assume that the purchase priée of the prop- 
erty on the sale from the claimant to the bankrupt was $10,800, of 
which $4,000 was paid in cash and for the remainder of which, to 
wit, $6,800, notes vvere given as hereinbefore stated, no part of which 
bas ever been paid ; that the mortgage to secure those notes was ex- 
ecuted simultaneously with the conveyance of the property; and that 
the mortgage was not fraudulently withheld from record. Whether 
what is assumed is true will be considered after thèse two grounds 
of attack bave been disposed of. The question, whether it is, has no 
pertinency to either of them. 

One is, that the mortgage is a voidable préférence. Is this so ? We 
hâve seen that it was made February 16, 1909, and recorded August 
16, 1910, 18 months afterwards. It was made, therefore, before the 
enactment, June 25, 1910, of the amendment to section 60b, relating 
to voidable préférences, and recorded subséquent thereto. This pré- 
sents a question whether that amendment is applicable to this case. 
The trustée contends that it is, and that under it the mortgage is a 
voidable préférence. He would, if necessary, contend that it is sucb 
under the act as it stood before the amendment, but, however this 
may be, he is quite sure that it is a voidable préférence under that 
amendment, and that it applies. Of the two questions involved — i. e., 
as to vi'hether under that amendment, if it applies, the mortgage is 
a voidable préférence, and, as to whether it applies, the former is 
the more important, and, as I think that the mortgage is not a void- 
able préférence under that amendment, I will limit the discussion 
thereto, and pass the other by. 

[1] It will be helpful in determining whether the mortgage is a 
voidable préférence under the amendment of 1910 to section 60b to 
approach it from a considération of how the matter would stand un- 
der that section as it was before the amendment. I am clear, though 
the trustée would not bave it so, that thereunder the mortgage cannot 
be a voidable préférence. This is so, because it was not made to 
secure a then existing indebtedness, but one created simultaneously 
with its making. In other words, the considération therefor was a 
présent, and not a past, one. Certain fédéral courts bave held that, 
though a recordable transfer was made to secure a présent debt, yet 
if it was not then recorded, but is subséquent thereto, and at that 
time the maker is insolvent, and the other essentials of a voidable 
préférence exist, it is a voidable préférence, because under the amend- 
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ments of 1903 it should be judged as if it had then been made. I 
criticised this view and the cases which had taken it in the case of 
Debus V. Yates (D. C.) 193 Fed. 427. I held therein that the sole 
eflect of the prolonging vvords as to recordable transfers, introduced 
by those amendments. was to prolong the time within which a record- 
able transfer which was a voidable préférence, when made, might be 
attacked, and that they had no efïect whatever in changing the time 
as of which it should be judged in determining whether it was a void- 
able préférence. Criticisms of the position there taken bave been 
made by the trustée herein, but the necessities of this case do not 
require my responding to them. It is sufficient to say that I hâve 
carefully considered them, and find nothing therein to cause me to 
change my opinion, and that the position I there took bas been ap- 
proved by the appellate court of this circuit in the case of In re 
Klein (C. C. A.) 197 Fed. 241. The same conclusion was reached 
by Judge Denison in the case of Re Sayed (D. C.) 185 Fed. 962, and 
the appellate court of the Seventh circuit in case of Re Sturtevant, 
188 Fed. 196, 110 C. C. A. 68, both of which cases were decided 
subséquent to Debus v. Yates, but reported earlier. There was less 
reason for saying that a recordable preferential transfer, which had 
been recorded, should be judged as of the date when recorded, and 
not as of the date when made, in determining Vk'hether it bas relation 
to a présent considération or a past one, than in determining whether 
the other éléments of a voidable preferential transfer, to wit, insol- 
vency of the bankrupt, préférence, intent to prefer, and reasonable 
cause to believe on the part of the transférée that the bankrupt in- 
tended to prefer, were présent. 

In the Eighth circuit, where the view which I combated in Debus 
V. Yates bas been much adopted, the application of it to a deed of 
trust to secure a présent loan was expressly denied in the récent case 
of In re Jackson Brick & Tile Co. (D. C.) 189 Fed. 636. It was ques- 
tionable whether the amendments of 1903 applied, as the deed of 
trust, though recorded August 8, 1906, and within four months of 
the filing of the pétition in bankruptcy, had been given December 2, 
1902, before the enactment of those amendments, which Judge Dyer 
in his opinion noted. He continued as follows : 

'•Rut, even if it he asanmed thnt the ameudnient of 190?> is applicable to 
the tfjinsfer hère in question, it still seenis clear that the transaction cannot 
properly be treated as a voidable préférence because tlie deed of trust was 
given to the bank as security for a présent loan, and not for au antécédent 
indebtedness." 

He said further: 

"But, wMle the statute postpones the time within which the transfer can 
be attacked, the statute cannot properly be so applied as to materially alter 
llie (^sential character of the transaction. If the transfer is one wliich is 
reipiired to be recorded, the four-nionth period du ring wliich it niay be at- 
tacked does not begin to run until the conveyanee is recorded, but, if the 
transfer when made was based upon a présent considération, a delay in 
recording the instriunent does not warrant us in treating tlie conveyanee as 
if it were made as security for an antécédent debt, because to do so would 
be to create by construction a transaction dift'ereut from the actual one." 
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The position that the amendments of 1903 did not authorize the 
création by construction of a transaction différent from the actual one 
was against the doctrine in toto; and, because of it, Judge Dyer 
ballved at applying it to a mortgage transfer given for a présent con- 
sidération. 

The mortgage hère, therefore, cannot be a voidable préférence un- 
der the act as it was before the amendment of 1910 to section 60b, 
because made for a présent considération, and that, notwithstanding 
the introduction of the prolonging words by the amendments of 1903 
to sections 60a and 60b. But why is this so ? Why is it that under the 
act as it then was no transfer for a présent considération could be a 
voidable préférence? It is important to understand just why this is 
so. This takes us back to tlie act as it was before the amendments of 
1903 to sections 60a and 60b. Clearly before then no transfer for a 
présent considération could be a voidable préférence. And this was 
so simply because a transfer for a présent considération did not corne 
within section 60b. That section, then as now, was the only section of 
the act relating to voidable pi-eferences. It contained a single sen- 
tence, and that a conditional one. The protasis thereof, on its surface, 
called for two things onl}' — the giving by the bankrupt of a préférence 
within a certain time, and the having, by the person to whom the préf- 
érence was given, described as the "person receiving it or to be ben- 
efited thereby" or, his agent acting therein, reasonable cause to believe 
that it was intended to give a préférence thereby. This latter thing 
bas been, held to imply a third one, to wit, the intending by the bank- 
rupt thereby to give a préférence. The apodosis was that in case of 
the existence of thèse things the préférence should be voidable and re- 
coverable. To understand what the first of thèse three things, from the 
existence of which this followed, was, it is necessary to go to the im- 
mediately preceding section 60a, the sole function of which was to 
define what should constitute the giving by the bankrupt of a préfér- 
ence. It, too, contained a single sentence, and that a conditional one. 
It recognized two kinds of préférences which might be given, to wit, 
judgment préférences, and transfer préférences. We bave to do only 
with the latter, and hence any further référence to the former will 
be omitted. The protasis of the sentence as to transfer préférences 
also called for three things, to wit, the making by the bankrupt of a 
transfer of any of his property, insolvency on his part, and the en- 
forcement thereof having the effect of enabling any one of his cred- 
itors to obtain a greater percentage of his debts than any other of such 
creditors of the same class. The apodosis was that, in case of the 
existence of thèse three things, the bankrupt would be deemed to 
bave given a préférence. In providing for the first of the three things 
called for it is not said to whom the transfer must be made. The un- 
derlying thought, however, is that it must be made to or for the benefît 
of the creditor, who, by the enforcement thereof, will be enabled to 
obtain the greater percentage ; for not otherwise will he be so en- 
abled In the language of section 60b he must receive or be benefited 
by it. In 1 Loveland on Bankruptcy, p. 987, it is said that the transfer 
must be to a creditor. Of course, it is not meant thereby to exclude 
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a transfer to one not a créditer for the benefit of a creditor from 
being a préférence. It was merely intended to emphasize the fact that 
the person to whom or for whose benefit the transfer is made should 
be a creditor. A préférence, therefore, that is voidable, was, in this 
particnlar, the same as one that constituted an act of bankruptcy. Such 
a préférence under section 3 (2) consists in the transfer by the bank- 
rupt whilst insolvent of any portion of his property to one or more 
of his creditors, with intent to prefer such creditors over his other 
crédite rs. Hère the letter is that the transfer should be to one or 
more of his creditors. But a transfer to another person not a cred- 
itor for the benefit of one or more of his creditors is within the pro- 
vision just as much as a transfer to one or more creditors directly. 
In order, therefore, that there be a préférence under section 60a, and 
hence that there be a voidable préférence under section 60b, as well 
as in order that there be a préférence under section 3 (2), it is necessary 
that the transfer be to or for the benefit of a creditor. The same 
thought is not always expressed exactly the same way in the act. Such 
is the case hère. By section 1 (9) it is provided that the word "cred- 
itor" in the bankruptcy act shall, unless the same be inconsistent with 
the context, be construed to "include any one who owns a demand or 
claim provable in bankruptcy." It cornes to this, then: That the 
transfer called for by section 60a, and through it by section 60b, is a 
transfer to or for the benefit of one who owns a demand or claim prov- 
able in bankruptcy; i. e., who then owns such a demand or claim. 
And it follows that it was only a transfer made by a bankrupt to an 
antécédent or pre-existing creditor, i. e., in payment of or as security 
for his debt, that could be a préférence under sections 60a and 60b as 
they were originally enacted. If this is sound, then in no state of case 
could a transfer for a présent considération be a voidable préférence 
under section 60b. If for cash or in exchange for other property, it 
could not be such because it would not be to or for the benefit of a cred- 
itor. If to secure an indebtedness then for the first time created — i. e., 
simultaneously with the making of the transfer — it would not be such 
because it would not be to or for the benefit of one who was thereto- 
fore a creditor. A sufficient reason, therefore, for the position that 
a transfer to secure a debt created simultaneously with its making 
could not be a voidable préférence under sections 60a and 60b, as orig- 
inally enacted, is that it did not corne within them. They related only 
to transfers to pay or secure an antécédent or pre-existing debt. Con- 
sistent with this is the fact that section 67d provided, expressly, that in 
certain contingencies a lien given for a présent consideration-^i. e., 
a transfer as security — should not be afïected by the act. Those con- 
tingencies were that the lien was given "in good faith, and not in con- 
templation of or in fraud upon" the act, and that it had been "re- 
corded according to law if record was necessary in order to impart 
notice." The section itself does not aflfect liens given for a présent 
considération where either of the two contingencies named does not 
exist. It simply provides that liens so given where both contingencies 
exist shall not be afïected by the act ; and, so far as they are afïected 
thereby, where either contingency does not exist, it is not by section 
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60b that they are aft'ected. That this section to no extent made it so, 
that a transfer to secure a présent debt vvas not a voidable préférence, 
and that such was the case was due solely to the fact that the voidable 
préférence section related only to transfers to pay or secure a past 
debt, is évident from the fact that the act of 1867 (Act March 2, 1867, 
c. 176, 14 Stat. 517) contained no suchl section, and yet it was held 
thereunder that in order to a préférence it was essential that the trans- 
fer be to pay or secure an antécédent or pre-existing debt. Tiffany 
V. Boatman's Savings Inst., 18 Wall. 375, 21 L. Ed. 868. But, though 
such was the case, the existence of that section rendered it impossible 
to construe sections 60a and 60b as including a transfer to secure a 
présent debt. So to construe it would make the two sections incon- 
sistent. 

[2] Matters remained the sanie they had been in this particular 
after the enactment of the amendments of 1903 to sections 60a and 
60b. The sole change, thereby made, in section 60b consisted in omit- 
ting from the protasis of the sentence, theretofore constituting the 
whole of the section, any référence to the time within which the préf- 
érence was given, and adding a sentence in relation to the jurisdiction 
of suits to recover voidable préférences. The amendment to section 
60a, upon which section 60b depended, consisted in inserting in the 
protasis of the sentence constituting it, in connection with the first 
thing therein called for, to wit, the making of a transfer, the time 
words which had been omitted from section 60b and adding a sentence 
by which it was provided that, in case of a recordable transfer, such 
time should not expire until four months after the date of the re- 
cording thereof. The sole effect of thèse amendments has been here- 
tofore stated. As thus amended, therefore, thèse sections did not, any 
more than in their original state, include a transfer made to secure a 
debt created simultaneously with the making of the transfer. No 
change was then made in section 67d. Such, then, are the reasons 
why the mortgage hère could not be a voidable préférence under the 
act as it was before the amendment of 1910 to section 60b. This 
yields us a good standpoint from which to view that amendment and 
détermine its efifect. It gives us a Pisgah view thereof. How, then, 
does the matter stand under that amendment? Is it ever possible 
thereunder for a transfer to secure a debt so created, i. e., for a prés- 
ent considération, to be a voidable préférence ? It merely substituted 
another sentence for the first of the two sentences of which it was con- 
stituted after the amendment of 1903. No amendment was made to 
section 60a. It remained exactly as it was under the amendment of 
that year. That substitution made afïected, somewhat at least, the 
dependence that had theretofore existed on the part of section 60b 
upon section 60a. Seemingly it left section 60a high and dry, and per- 
forming no function. It still defined what should be the giving of a 
préférence, but no conséquence to a préférence, as thus defined, is 
given to it elsewhere in the act. The new sentence substituted in sec- 
tion 60b is like the old, in that it is a conditional sentence. The pro- 
tasis thereof calls for four things : The making of a transfer by a 
bankrupt of any of his property ; insolvency on the part of the bank- 
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rupt ; opération of the transfer as a préférence ; and the having by 
the person receiving it or to be benefited thereby, or his agent acting 
therein, reasonable cause to believe that the transfer would effect a 
préférence. It requires that it be made within four months of the 
liling of the pétition in bankruptcy, or, if it is a recordable transfer, 
that it be recorded within such time, and provides that if the insol- 
vency, opération as a préférence, and the having reasonable cause to 
beheve that it would efifect a préférence exists either when made, or, 
in case of a recordable transfer which has been recorded, when it has 
been recorded, it is sufficient. The apodosis is that, if thèse four things 
exist, the transfer shall be voidable, and the property covered by it 
recoverable. It is thus seen that the giving of a préférence as provided 
in section 60a constitutes no part of the protasis of the first and new 
conditional sentence of section 60b. It has beeir eliminated there- 
from. The protasis thereof consists solely of the four things here- 
inbefore referred to, each of which is set forth therein specifically. 
The efïect of the amendment has been to make it so, at least, that a 
recordable transfer, which has been made to secure an antécédent or 
pre-existing debt, and which has been recorded, may be judged as of 
the time when it was recorded, as well as when it was made, in deter- 
mining the bankrupt's insolvency, whether the transfer opérâtes as 
a préférence, and whether the person receiving it or to be benefited 
thereby or his agent acting therein had reasonable cause to believe 
that it would efïect a préférence. In other words, in case of such 
a transfer, if at the time it is recorded the bankrupt is insolvent, it 
opérâtes as a préférence, and the transférée has such cause, hovi^ever, 
it may bave been when made, it is a voidable préférence. In case the 
transfer has not been recorded, no other time for judging it in those 
particulars is provided than when it is made. Such I say at least has 
been the efïect of the amendment. Has it had the effect, also, of 
making it so that a recordable transfer, which has been recorded, made 
to secure a debt created simultaneously with its making, is a voidable 
préférence, if, at the time it is recorded, the three things referred to 
exist, on the idea that, though the considération was a présent one 
when the transfer was made, it has become a past one when recorded? 
The trustée contends that it has had this efïect, and it is on this ground 
that he contends that under the amendment of 1910, however it is un- 
der the act as it stood prior thereto, the mortgage hère is a voidable 
préférence. I do not think that it has had this additional efïect. I 
think its effect is limited to that conceded. The first thing called for 
in the protasis is the making of a transfer by the bankrupt of any of 
his property. It is not said to vi^hom. It is in this particular exactly 
like the first thing called for in the protasis of section 60a as it was 
originally, and of the first sentence thereof after the amendment of 
1903, which was not changed by the amendments of 1910. We hâve 
found that in that condition, though not so expressed, the underlying 
thought was that the transfer should be made to or for the benefit 
of a créditer; i. e., to a then existing creditor. There is no reason 
to hold otherwise as to this thing in the protasis of the first sentence 
of section 60b under the amendment of 1910. Though not expressed, 



970 201 FEDERAL REPORTEE 

the underlying thought still is that the transfer îs to be to or for flie 
benefit of a creditor ; i. e., to a then existing créditer. Certainly un- 
der section 60a as it now stands the transfer therein referred to must 
be to such a creditor. What possible reason is there for holding that 
the transfer referred to in section 60b, as it now stands, is not to such a 
creditor? The rétention of section 60a in the act may bave this pos- 
sible effect, if none other ; i. e., it may indicate tliat the transfer had 
in view in section 60b, as amended in 1910, is a transfer to or for 
the benefit of the same character of person as is had in view by section 
60a not then amended. The argument hère attemjjted to be made may 
be put this way : The first thing called for in the protasis of the 
amendment of 1910 is the making by the bankrupt of "a transfer of 
any of his property" not saying to whom. This indefinite phraseology 
lias been carried into the amendment from section 60a as originally 
enacted, as it was after the amendment of 1903, and as it has continued 
to be since the amendment of 1910. As it was and is therein, we hâve 
seen that it means the making by the bankrupt of "a transfer of any 
of his property" to or for the benefit of a creditor. There is no rea- 
pon why it should not be given the same meaning in the amendment. 
The underlying thought thereof in the amendment of 1910 as in sec- 
tion 60a, therefore, is that the transfer should be made to or for the 
benefit of such a creditor. If it had been so expressed, there could 
hâve been no room to claim that a transfer made to secure a debt 
then created— i. e. for a présent considération — could in any contin- 
gency be a voidable préférence under section 60b as amended in 1910. 
Though it has not been so expressed, such must be taken to be its 
meaning, and the same resuit follows as if it had been so expressed. 
Two considérations, in addition to the one aiready alluded to, to wit, 
that the indefinite phraseology has been taken from a source where it 
had such meaning, exists for taking this to be its meaning. One is that 
the transfer had in view is a transfer ta pay as well as one to secure. 
A transfer to pay cannot be other than to pay a pre-existing debt, 
A transfer for cash cannot possibly be a préférence either when made 
or when recorded. If, then, the transfer had in view is a transfer to 
pay a pre-existing debt, so, one to secure must be to secure such a 
debt. The other is the fact that, except witii a slight modification, 
which to no extent changed its effect, section 67d was allowed to re- 
main in the act by the amendment of 1910. That provision, before 
those amendments, was to the effect that liens given for a présent con- 
sidération should in certain contingencies not be affected by the act. 
The modification thereof made by the amendment of 1910 was to 
add the words "to the extent of such présent considération only." 
But this made no real change, for prior to that amendment the section 
had been given this construction. 1 Loveland on Bankruptcy, p. 952. 
This provision and the construction which the trustée would place on 
the amendment of 1910 of section 60b cannot stand together. It is 
to the effect that liens given for a présent considération shall in the 
contingencies named, to.the extent of the présent considération, not 
be affected by the act. The construction which the trustée would 
place, thereon is that if, at the time such a lien is recorded^ the bank- 
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rupt is insolvent, the lien opérâtes as a préférence, and the transférée 
has such reasonable cause to believe, though both contingencies exist, 
the lien is affected by the act ; i. e., it is a voidable préférence. The 
présence of 67d thus clears the amendment of 1910 to section 60b of 
any ambiguity that may be in it, considered by itself, in this particular. 

The trustée, proceeding upon the idea that the fact that section 
67d was amended at the same time in 1910 as section 60b was has no 
bearing on the matter, because the amendment thereto made no 
change, argues that the amendment of 1910 to section 60b, being the 
later law, impliedly repeals section 67d in so far as it conflicts there- 
with, citing Sutherland on Stat. Const. (1904) § 247. He would hâve 
it, therefore, that instead of every lien given for a présent considéra- 
tion in good f aith and recorded according to law, if recordable, not be- 
ing affected by the act as provided by section 67d, that this is so, pro- 
vided at the time it is recorded it is not the case that the bankrupt is 
insolvent, the lien opérâtes as a préférence, and the lienholder has 
reasonable cause to believe that it would effect a préférence, in which 
case it would be affected by the act, thus to this extent qualifying 
or modifying section 67d. But this argument begs the question, to 
wit, that there is a conflict between the two provisions. According to 
the Sutherland citation relied on, in order to an implied repeal, it 
is essential that the terms and necessary opération of the later act 
cannot be harmonized with the terms and necessary effect of the 
earlier one. Now the amendment of section 60b in 1910 in its terms 
says nothing whatever as to transfers to secure debts created simul- 
taneously with the making of the transfer — i. e., for a présent con- 
sidération — and it can be made to include such a transfer only by 
holding that where it calls for a transfer by the bankrupt of any of 
his property, without saying to whom, it was intended to include such 
a transfer as well as a transfer to or for the benefit of a then existing 
creditor, the only sensé in which those words had theretofore been and 
were then used in section 60a. The necessary effect of the amendment 
is not to include such a transfer, and there is not the slightest indication 
that it was intended to include it. It is only by giving the words a broad- 
er meaning than given them in the source from which they were drawn 
that it can be made to include it, and the fact that thereby section 60b 
will be brought into conflict with section 67d is sufficient reason for 
not so doing. That it was not thought that the amendment of 1910 
had any qualifying or modifying effect on section 67d is évident from 
the fact that it was amended at the same time so as to make it say in 
words what it had theretofore been held to mean, without any in- 
dication that it was thought to hâve any lesser effect after the amend- 
ments of 1910 than before. 

The trustée in this connection has much to say on the question 
whether the mortgage in question hère is protected by section 67d. He 
thinksthat, because it was not promptly recorded, it does not come 
within its protection. But I am concerned hère only with the ques- 
tion whether it is a voidable préférence under section 60b, and the 
allusion to section 67d is to enforce the position that it is not, for 
thereby section 60b would be brought into conflict with it. I am not 
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now concernée! with the question whether it îs protected by sec- 
tion 67(1. Nor do I think it will ever be necessary to détermine that 
question. The only question that can come up is whether the act re- 
quires that it should be suppressed. If some provision thereof does 
not so require, it needs no protection from section 67d. I am there- 
fore constrained to hold that the mortg",3ge in question is not a void- 
able préférence within section 60b, aï araended in 1910. It is not 
thereby required that it be suppressed. In the case of In re Soudan 
Mfg. Co., 113 Fed. 804, 51 C C. A. 476, Judge Seaman, in referring 
to the act as it was originally, said : 

"The policy of tlie baiikrupt linv respecting liens for a présent considération 
fUfCers radioally from its treatuient of préférences generally or as seeurity 
for an existing iudebteflness." 

I find no évidence in the amendments of 1903 and 1910 of any pur- 
pose to make any change in this différence so as to niake it less radi- 
cal. The amendments of 1903 to sections 60a and 60b indicate a pur- 
pose to prolong the time in which a recordable transfer in payment 
of or as seeurity for an existing indebtedness may be attacked, and 
none other. And the amendment of 1910 to section 60b indicates a 
purpose to render such a transfer, which bas been recorded, so that 
it can be judged as of the date when recorded, as well as when made, 
in determining whether it effects a préférence and the transférée has 
reasonable cause to believe that it does so and none other. 

[3] This brings us to the other ground of attack, not involving the 
meritoriousness of the mortgage or that of the debt which it was 
given to secure, heretofore referred to. It is based on section 496 
of the Kentucky Statutes, which is in thèse words : 

"No deed or deed of trust or mortgage conveylng a légal or équitable title 
to real or Personal estate sliall be valld as agalnst a purchaser for a valuable 
considération without notice thereof or agalnst creditors uutil such deeds 
' shall be acluiowledged or proved according to lavv and lodged for record." 

Most of the gênerai creditors of the bankrupt became such subsé- 
quent to the making of the mortgage, and before it was recorded. I 
assume that they so became without notice of its existence, though it 
is arguable that they did not. Their debts exceed the surplus proceeds 
of the mortgaged property after satisfying the first mortgage. After 
the mortgage was recorded and before the proceeding was instituted 
— i. e., within the 10 days intervening between thèse two events — 
thèse creditors brought suit in the proper state court, and obtained 
attachments which were levied on the mortgaged property. Thèse 
attachments were in fuU force at the time this proceeding was in- 
stituted. The trustée contends that by virtue of that statute, had 
this proceeding not been instituted, the mortgage would hâve been 
void as against thèse creditors because not recorded when the debts 
were created and they had no notice of its existence, and therefore 
that it is invalid as against the trustée, presumably, though he has not 
so expressed himself, for the benefit of ail the gênerai creditors. He 
has not made clear the exact basis upon which he is entitled to avail 
himself of this right of thèse creditors. He cannot do so through 
their attachments, because no order was made under section 67f of the 
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bankruptcy act preserving them for the benefit of the estate. It is ques- 
tionable whether he can avail himself thereof under section 67a, as it is 
possible that it is Hmited to liens which are invalid as against ail the 
gênerai creditors of the bankrupt, which is riot the case with the mort- 
gage in question. As we shall presently see, the Kentucky statute 
quoted does not invalidate an unrecorded instrument of writing of the 
character called for as against ail the gênerai creditors of the maker 
thereof, but only as against certain of them. But, however this may 
be, it is certain that he can avail himself thereof under the amend- 
ment of 1910 to section 47a (2). Thereby the trustée, for the benefit 
of the estate, is given as to ail the property in the custody of the 
bankruptcy court ail the rights of a creditor holding a lien by légal 
or équitable proceedings therein — i. e., the same rights as those at- 
taching creditors had — and this amendment is applicable to this case, 
however it may be as to the amendment to section 60b. In re Ham- 
mond (D. C.) 188 Fed. 1020. The fact that it does apply thereto is 
not conclusive of the fact that the amendment to section 60b applies, 
for différent considérations are involved in the two cases. 

It foUows then that the correctness of this ground of attack dé- 
pends entirely on the soundness of the trustee's contention that, had 
not bankruptcy intervened, the mortgage would bave been invalid 
as to those creditors, and the property covered thereby would bave 
been subject to their attachments free therefrom by virtue of that 
statute. To this contention I now direct my attention. 

The soundness thereof dépends on who are creditors within the 
meaning of the statute. As heretofore noted, it does not include ail 
the gênerai creditors of the maker of the instrument of writing whose 
validity is involved. It is well settled by décisions of the Court of 
Appeals of Kentucky that it does not include creditors who became 
such before its making, hereafter termed "antécédent" creditors. It 
is limited to creditors who became such subséquent to its making and 
before its recording, hereafter termed "subséquent" creditors. Nor 
does it include ail subséquent creditors. It is further limited to such 
creditors who became creditors without notice of its existence. I will 
not now refer to the décisions by which thèse limitations upon the 
Word "creditors" in the statute became established. That statute, sub- 
stantially as it is now, has been in existence from an early period in 
the history of the state, and it is only until récent years that those lim- 
itations hâve become established. In the course of the discussion I 
will note when this came about. In so far, then, those creditors an- 
swer the description of the statute. They are subséquent creditors 
without notice. The question then comes to this : Does the statute 
include ail subséquent creditors without notice, or is it further lim- 
ited to subséquent creditors without notice who by their own activity 
— i. e., through an exécution, attachment, or suit in equity on a re- 
turn of nulla bona — bave acquired a hold or lien on the property cov- 
ered by the instrument of writing, and that before it has been re- 
corded? If there is such an additional limitation, then the contention 
under considération is not sound, for, though those creditors did by 
their attachments acquire a hold or lien on the property covered by 



974 201 FB0BEAL EBPOBTEB 

the mortgage, they did not acquire it until after the mortgage was 
recorded. This, then, is the crucial question on this branch of the 
case. It résolves itself into two. One is whether section 496 includes 
subséquent creditors without notice who hâve not acquired such a hold 
or lien or is limited to such as hâve. The other is whether, if it is 
so limited, does it include such creditors vv^ho hâve acquired such a 
hold or lien after the instrument in writing was recorded. 

Considérable confusion exists as to just what is to be taken as the 
position of the Court of Appeals on the first of thèse questions. It is 
so great, and the task of clearing it up is one that so needs to be donc, 
that I feel called on to make an effort to do so, though it will greatly 
extend this opinion. It nécessitâtes a considération of ail of the déci- 
sions of that court dealing with that part of the statute, and an in- 
cisive criticism of each one of them. 

At the outset I would note that before Wicks Bros. v. McConnell, 
102 Ky. 434, 43 S. W. 205, the words "or against creditors" had been 
practically eliminated from the statute. This is how I make this out. 
The only possible way in which a gênerai creditor can coUect his debt 
is by subjecting his debtor's property to the payment thereof ; i. e., 
causing it to be sold and its proceeds to be so applied. This he can do 
by a sale under an exécution issued on a personal judgment against 
the debtor, or under a judgment of the court in furtherance of an at- 
tachment levied thereon, or in equity upon a return of nulla bona. 
Before Wicks Bros. v. McConnell it had been settled that a purchaser 
at an exécution sale, whether the creditor or a third party, acquired 
no title as against an instrument of writing of the character called for 
in section 496, though the same had not then been recorded, if, at the 
time of his purchase, he had actual notice thereof. The hold or lien 
acquired by the levy of the exécution was of no avail to protect him 
as against the instrument. And the fact that the exécution creditor 
was a subséquent creditor without notice made no différence. It was 
sufficient to subordinate the rights of the purchaser to that of the 
holder, of the instrument that he had actual notice thereof when he 
purchàsed. In such a case, therefore, the provision of the statute re- 
lating to creditors was of no force. And, where the purchase was 
made without notice of the instrument of writing, that portion of the 
statute was not needed to protect the purchaser. The other portion 
relating to a purchaser for valuable considération without notice was 
sufficient to that end. Though there were no décisions involving sales 
under judgment of court, in furtherance of an attachment, or in eq- 
uity upon a return of nulla bona, there was no reason for differenti- 
ating them from sales under exécution, and hence it must be taken 
that they were sUbject to the same rule. And one décision went so 
far as to hold that actual notice to the purchaser was not required to 
subordinate his rights to that of the holder of the instrument of writ- 
ing. Constructive notice, caused by recording the instrument after 
the hold or lien had been acquired by the creditor, was sufficient. So 
it is that I say that at the time of the décision of Wicks Bros. v. Mc- 
Connell thé décisions of the Court of Appeals had practically elim- 
inated 'the words "or against creditors" from the statute. Thâ't court 
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did not start that way. And it is most interesting, to note how it was 
that it got diverted from the path of truth. 

The cases to be considered, in order to bring out what I hâve said 
as to the décisions before Wicks Bros. v. McConnell, are as follows, 
to wit : Helm v. Logan's Heirs, 4 Bibb, 78 ; Campbell v. Moseby, Litt. 
Sel. Cas. 359; Graham v. Samuel, 1 Dana, 166; Morton v. Robards, 4 
Dana, 258 ; Halley v. Oldham, 5 B. Mon. 235, 41 Am. Dec. 262 ; Right- 
er V. Forrester, 1 Bush, 281 ; Low v. Blincoe, 10 Bush, 331 ; Baldwin 
V. Crow, 86 Ky. 679, 7 S. W. 146. In Helm v. Logan's Heirs the 
subject of the controversy was negroes ; in Baldwin v Crow, a piano; 
and in the other cases land. In Helm v. Logan's Heirs, Graham v. 
Samuel, Righter v. Forrester, and Baldwin v. Crow the instrument in 
writing involved was a mortgage, though in Graham v. Samuel it was 
on its face an absolute deed. In Morton v. Robards and Low v. Blin- 
coe the instrument was in reality, as on its face, an absolute deed, and 
in Campbell v. Moseby and Halley v. Oldham it was an executory 
contract or title bond. In each of thèse eight cases one party to the 
controversy was the holder of the particular instrument of writing 
there involved. In ail but Graliam v. Samuel and Baldwin v. Crow 
the other party to the controversy was a purchaser at sale under ex- 
écution of the property covered by the instrument of writing. In 
each instance the instrument of writing had not been recorded at the 
time of the levy of the exécution. This was the case, also, at the time 
of the sale except in Righter v, Forrester, where the mortgage had 
then been recorded, and in Low v. Blincoe, where such was the case 
as to the deed. The mortgages and deeds were not recorded, not at 
ail in ail cases but Righter v. Forrester and Low v. Blincoe, and not 
until after the levy of the exécution in those cases, either purposely 
or through neglect, which not appearing. The exécution purchaser 
in each case except Halley v. Oldham and Righter v. Forrester had 
actual notice of the instrument of writing at the time of his purchase. 
In Halley v. Oldham he had such notice at the time he received the 
sheriff's deed, but not at the time of his purchase, and in Righter v. 
Forrester it does not appear that he had notice as early as that. In 
Helm V. Logan's Heirs and Graham v. Samuel the purchaser was a 
third party, but in Graham v. Samuel it is probable that he was acting 
as agent for the exécution creditor. Such was probably the case in 
Righter v. Forrester. In the other cases he was the exécution cred- 
itor. In Graham v. Samuel and Baldwin v. Crow the party to the 
controversy other than the holder of the instrument of writing was 
the creditor himself. In Graham v. Samuel he had brought suit in 
equity upon a return of nulla bona to subject the land to the payment 
of his debt, and made the holder of the instrument a défendant, and 
sought to hâve it set aside. At the time he brought his suit, the mort- 
gage, in form an absolute deed, had been recorded. The effect of this 
circumstance will be considered later, but until then it will be treated 
as if such had not been the case. In Baldwin v. Crow the holder of 
the mortgage brought suit against the sherifï who had levied on the 
piano and the exécution creditor defended the suit. In Graham v. 
Samuel the creditor was a subséquent creditor without notice. In 
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Baldwin v. Crow he was an antécédent créditer. In none of the other 
cases does it appear whether the créditer was an antécédent or sub- 
séquent, though in Morton v. Robards it is most likely that he was 
antécédent. In Helm v. Logan's Heirs and Halley v. Oldham the ex- 
écution purchaser and in Graham v. Samuel tlie crecHtor was held 
to hâve the better right. In the other cases the holder of the instru- 
ment of writing involved was held tohave it. So much as to the 
resemblance and différence of thèse cases. They should now be con- 
sidered separately. 

Helm V. Logan's Heirs, the iirst case to arise under the statute, as 
stated, involved a controversy between an exécution purchaser, not 
the créditer, and the holder of a mortgage, outstanding at the time of 
the levy, not then or thereafter recorded, but of which the exécution 
purchaser had notice at the time of the sale as to which had the better 
right to certain negroes. It did not appear whether the créditer in 
the exécution was an antécédent or subséquent créditer. It was just 
as likely that he was an antécédent créditer, or, if subséquent, that 
he was such with notice as that he was a subséquent créditer without 
notice. It was held that the exécution purchaser had the better right. 
Judge Owsley said: 

"As again.st Caldwell (the execiition creditor), tlierefore, who is proven to 
hâve beeii the creditor of Ballinger (the exécution debtor), tliat mortgage 
coiiid hâve no proljulile elïeet. But it is contended that, although the mort- 
gage niay be void witli respect to ereditors, yet it cannot be so considered as 
to piu'chasers witli notice; and, as Logan niade bis pnrchase from the sherifC 
witli notice of the mortgage as reKpects him and liis roîpresentatives, it is 
nvged the mortgage must prevail. This doctrine cannot be admitted to be 
correct. Nothlng could be more absurd than the récognition of such a prin- 
eiple. What would be the conséquence? As to croditors tlie mortgage is void. 
but as to purcliasers under the exe<aition of the creditor with notice the 
mortgage it is contended is valid. The creditor cannot enforce tlie collection 
of his demand wltliout extjcution. There must a purchaser intcrvene. If no 
otlier person beconics tlie purchaser, the créditer will be left to the alternative 
either to purchase hiniself or lose his demand; and, if he purchases, he 
thereby loses his character of creditor, and, aecordlng to the doctrine con- 
tended for, as a purchaser with notice cannot be proteeted. A doctrine 
fraught with such conséquences we are not prepared to reeognize. And we 
think the mortgage of Helm not only invalid as respects ereditors, but must 
be so held with respect to purchasers under the exécution of ereditors." 

It must be conceded that this reasoning is unanswcrable, at least, in a 
case where the creditor is a subséquent creditor without notice. In such 
a case notice to the purchaser at the time of sale would be to no pur- 
pose. But in the light of the présent position of the Court of Appeals 
Judge Owsley went too far, if the creditor in that case was an anté- 
cédent creditor or a subséquent one with notice. He decided the case 
as if this made no différence; and in so doing gave the words "or 
against ereditors" too wide a scope. 

In Graham v. Samuel, as stated, the controversy was between a cred- 
itor who had brought suit in equity upon a return of nulla bona to 
subject the land to payment of his debt and the holder of a mortgage 
in form an absolute deed outstanding at the time the suit was brought, 
which for the time being is treated as not then recorded. The holder 
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of the mortgage was made a défendant to the suit, and in it the mort- 
gage was sought to be set aside as void under the statute as against 
plaintiff. The debt was created after the exécution of the instrument 
and without notice of its existence. It was held that the statute ren- 
dered the mortgage void as against the creditor, and that he had the 
right to subject the land to the payment of his debt so that a pur- 
chaser at a sale would acquire a clear title, just as in Helm v. Logan's 
Heirs it was held that the mortgage there involved was thereby ren- 
dered void, and the purchaser acquired title to the negroes at the exécu- 
tion sale, notwithstanding his knovvdedge thereof. But a false note 
had been struck in the intervening case of Campbell v. Moseby. The 
opinion therein when delivered was not for publication. It came to 
be reported pursuant to the act of the Législature to which we owe 
Littell's Select Cases. It was the false note struck thus that caused 
the diversion from the path of truth to which I hâve alluded. It had 
no effect on Graham v. Samuel, but it did hâve effect later. This is 
the second case reported in Littell's Select Cases, the reporting of 
which I hâve noted bas brought disharmony in the décisions of the 
Court of Appeals. The other one is that of Bryan v. Beckley, Litt. 
Sel. Cas. 91, 12 Am. Dec. 276. I considered it somewhat in détail in 
Davis v. Commonwealth L. & L. Co. (C. C.) 141 Fed. 740, 765. The 
controversy in Campbell v. Moseby was between a purchaser under an 
exécution sale and the holder of an executory contract or title bond 
outstanding at the time of the levy of the exécution. As the holder of 
the bond he had an equity in the land. At the time of the sale the 
purchaser had actual notice of this outstanding equity. It was held 
that the right which he acquired was subordinate to that of the holder 
of the equity. In so holding there was no conflict whatever vvith the 
case of Helm v. Logan's Heirs. Nor did the case of Graham v. Sam- 
uel conflict therewith. The décision was undoubtedly sound. A title 
bond as the statutes then stood was not a recordable instrument. It 
was not such an instrument of writing as was covered by the statute 
in question. It covers only a deed or a deed of trust or inortgage and 
a title bond is neither. The statute, therefore, had no application what- 
ever to the case. It was controlled by the gênerai principles of law 
applicable in a contest between the holder of an outstanding equity in 
real estate and the holder of the légal title. If the latter acquires 
such title for a valuable considération and without notice of the equity, 
he takes it clear of the equity, but with notice he takes it subject 
thereto. This applies as well to purchasers at involuntary sales under 
exécution as at voluntary sales. The creditor in that case, therefore, 
has no right as against the equity of the holder of the title bond, in 
virtue of which the purchaser at the exécution sale could acquire the 
better right. The opinion therein was delivered by Judge Owsley, who 
delivered the opinion in Helm v. Logan's Heirs. He makes no réf- 
érence to the earlier case which was decided about six years before. 
The ground of the décision he put thus : 

"But in this case the Bradleys must be admitted to hâve had notice of 
Moseby's equity when tliey purchased, and. as ail other purchasers with 
notice, must hold the land subject to that equity." 
201 F.— 62 
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Ile stated a possible objection to the décision arising from the stat- 
ute tlius : 

"And it may possUily be tliought by some that as the wrlting under wlilch 
Moseby asserts lils equlty was not proved and lodged witli tlie clerk to be 
recorded, according to the provisions of the act to whlch we hâve referred, his 
equity was not good against the creditors of Caniptell. and ousht not to 
prevall aganist the Bradleys, who are purchasers uuder an execntion which 
issued in favor of a credltor of Campbell." 

To this he answered most aptly: 

"But it should not be forgotten that the statnte bas no application to ex- 
ecutory eontracts for land. * * * According to the statnte, the légal title 
as respects the interest of creditors will remaiu as thongh no conveyance had 
been made, unless the conveyance be made, proved, and lodged with the clerk 
to be recorded as direct ed by the provisions of the statute." 

Had he stopped hère, ail would hâve been well. But this he did not 
do. He gave expression to this dictum, to wit: 

"The niere failure to prove and record the deed of conveyance as required 
by the statute Is not per se fraudnlent, and if made on a valuable considéra- 
tion, although not regularly proved and recorded, vests In the grantee a spé- 
cifie CQuity to hâve the title perfected, so as to be operatlve against ail the 
world ; and the holder of such an equity is ahvays preferred in any contest 
with the gênerai creditors of the veiidor or subséquent purchasers with no- 
tice." 

He was led to give expression to this dictum by a considération of 
the English statute concerning the registration of certain deeds and 
adjudications of the English courts thereunder That statute provided 
that deeds of a certain character should be adjudged fraudulent and 
void against any subséquent purchaser or mortgagee for a valuable 
considération unless registered. Concerning it and the adjudications 
thereunder he said : 

"It will be percelved that by this act nothing Is saidi about the subseijuent 
purchaser having notice of the prier conveyance; but the prior deed is ex- 
pressly declared to be void, unless registered within the time prescrlbed by 
the statute. Under that statute, however, a question occurred whether a per- 
son buying an estate with notice of a prior incumbrance not registered should 
be bouud by such incumbranoe, although he had obtained priority at law by 
registeriug his deed. It was held that by force of the statute the subséquent 
purchaser was vested with the légal title, but, having notice of the prior in- 
eumbrance, he was not bouad by it and in equity eompellable to surrender his 
title." 

But that statute had no provision as to the validity of such deeds 
as against creditors like the statute hère. It concerned solely pur- 
chasers and mortgagees for a valuable considération. It said nothing 
on the subject of notice as to them. The English courts held that, 
though the statute provided that an unregistered deed should be void 
as against any subséquent purchaser or mortgagee for a valuable con- 
sidération, it wa.s not void as against such purchaser or mortgagee 
with notice of its existence. In effect, they construe the statute to 
mean this, though they did not put it that way. Thus construed, the 
statute was exactly the same as that part of the statute not involved 
liere, which protects a purchaser for a valuable considération without 
notice. In enacting that part of the statute the Législature of Ken- 
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tucky put in force Hère the English statute so construed. To so argue, 
then, from this action of the English courts, is the same thing as to 
hold that the part of the statute not involved hère rendered nugatory 
that part which is. Then as to Judge Owsley's statement that an un- 
recorded deed of conveyance for valuable considération vests in the 
grantee "a spécifie equity" I would submit that such is not the case. 
It vests in him the légal title good except as invalidated by the statute. 
Were there no such statute, it could not be said that he had a "spécifie 
equity." He would hâve the légal title good as against ail, and noth- 
ing else. Because of the statute, he stiil has no more than the légal 
title, but it is no longer good as against ail. It is good against ail ex- 
cept those as to whom it is invalidated. It was this action of the 
English courts and this notion of "a spécifie equity" which led to this 
dictum. Judge Mills dissented from the holding in Campbell v. 
Moseby. Seemingly his position was that, though a title bond did not 
corne within the letter of the statute in that it was not a deed or deed 
of trust or mortgage, the only instruments covered by the statute, it 
did come within its spirit and intent. He said: 

"A deed of conveyance, acknowledged or wltnessed, and not deposlted to 
be recorded or Improperly placed on record, has I conceive In the contempo- 
raneous construction of the act not been deemed valld against a fierl facias. 
How, then, can an instrument of less validity, of less force, either In law or 
equity, an executory contract only, be effected? It may be said that the 
first passes the légal eetate, and is executed while the latter passes an equity 
only. To this it may be replied that the first described instrument passes 
the equity also and more; and the major will Include the minor. If an in- 
strument passing the equity only can be enforced, I see no reason why an un- 
recorded deed may not be valid against a sale under a fleri facias, not only 
in equity, but also at law." 

He concluded with this argument ab inconvenienti, to wit : 

"I cannot conceive of a more facile mode of placing land beyond the reach 
of creditors than that of placing the légal estate in the hands of one and the 
equity in another. The equity holder is safe for his estate cannot be touehed, 
nor will a court of chancery according to the décision of this court in the 
case of Buford v, Buford, 1 Bibb, 305, compel him to bring his title into reach ; 
and he runs no risk from the debts of his vendor, for, if his estate is sold, 
it is only tp glve notice to the purchaser in time, and make him surrender it. 
Thus both are sàfe, while one of them enjoys the estate and the creditors of 
both remain unpaid." 

In the case of Graham v. Samuel, Judge Nicholas, who delivered the 
opinion therein, referred to the dictum in Campbell v. Moseby hereto- 
f orè quoted. He responded to it thus : 

"No authority is cited in support of this dictum, and it will be found on 
examlnation not to hâve been ca lied for by the case then before the court 
It would be dlfficult to recondle the opinion thus intimated, or the reasonlng 
adduced in Its support with the case of Helm v. Logan's Heirs, 4 Bibb, 78, 
where the point was dlrectly presented for adjudication, and it was expressly 
decided that neither the créditer himself nor a purchaser under his exécution 
were affected by notice of an unrecorded deed. It is also there said that 
nothlng could be more absurd than the récognition of a contrary principle." 

As to the supposed analogy with the English décisions under the 
English statute, he argued that ail that it required was that the créd- 
iter should hâve become such subséquent to the exécution of the deed. 
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without notice, at the time of his so becoming, of its existence, which 
was the case there. He said : 

"Tlie principle uimn whlcli the English décisions on this subject are based 
Is that the statute was made for the protection of innocent boiia flde pur- 
chasers without notice, and that as a subsecpient purchaser with notice of au 
unrecorded deed is not au Innocent, but a niala flde, purchaser, he is not en- 
titled to tlie protection of tlie stntute. The principle is j'ust in itself, and of 
undoubted équitable parentage. But it is far froni warranting the taking 
from ereditors indiserlniinately the protection afCorded theui by the statute 
agalust unrecorded deeds, because they uiay hâve notice of sueh deetls at 
the tinie they conie to euforce their demands, without référence to the tluie 
when the debt was coutracted. Ou the coutrary, if the ])rinclt)le be of i)ure 
équitable origln and Indubitable justness that we admit it to be, it nuist re- 
(piire that the créditer should hâve had notice at the tluie the debt was con- 
tracted, wheu accordlng to the inteuduient deduclble froai the whole seope 
and poliey of the statute he was llablo to be prejudiced by the uonrecording 
of the deed. Notice at any snbsequeut period could with no show of equity 
or propriety be eonsidered so far to afïect hls conscience as to deprive hiui 
of the protection agalnst a secret aud unrecorded conveyance which is ex- 
tended to hiin l)y the very letter of the act. We should niake the law 'palter' 
with hlm and eheat lilm with the uiere 'word of promise' were we to déter- 
mine that, after having declared ail unrecorded deeds should be ■v'oirt as 
agalnst him, when he came to demaud the beneflt of this déclaration, its whole 
fruition should be suatched from liim by the production of notice of tlie 
unrecorded instrument. It would l)e mère niocl<ery to hold out the Idea of 
protection to ereditors agalnst secret conveyances, and yet, when they came 
to euforce their demands, to permit the secret purchaser to deprive them of 
protection by the exhibition of an unrecorded deed." 

Though in response to the argument from analogy it is said that 
ail that it required was that the statute should be limited to subsé- 
quent ereditors without notice, and in that case the contesting creditor 
was such a creditor, it was not held that the statute should be so lim- 
ited. Helm V. Logan's Heirs, where, as we hâve seen, it was not so 
limited, was approved without qualification. And it may be that the 
wide scope which thèse two cases gave the statute was not without 
some influence in causing the court in the cases subséquent thereto 
to go to the opposite extrême. A hint, however, of this limitation of 
the statute, was thus given in Graham v. Samuel, but it was never 
taken. As we shall see, it was not because thereof that the court 
finally made such limitation. 

In Morton v. Robards the controversy was between an exécution 
purchaser and the holder of a deed outstanding at the time of the 
levy of the exécution, though not recorded. The purchaser was a 
third party, but possibly acted as agent for the exécution creditor in 
the purchase. It does not appear when the exécution debt was cre- 
ated, but it is most likely that it was created before the exécution of 
the deed. The deed was made in exécution of a title bond executed 
over 36 years before. It was held that the holder of the unrecorded 
title deed had the prior right. This holding was not based on the 
fact that the creditor in the exécution was an antécédent creditor. As 
stated, it does not clearly appear that he was. It is clear, however, 
from a considération of the reasoning upon which the décision was 
based that the fact that the creditor was a subséquent creditor, though 
without notice, would hâve made no différence in the décision. In 
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that the unrecorded deed had been made in exécution of a title bond 
the case had a feature in it which may be said to differentiate it from 
Helm V. Logan's Heirs, and Graham v. Samuel, and to liken it to 
Campbell v. Moseby, and such as to require the conclusion reached. 
The argument may be put thus. The effect of the statute was to avoid 
the deed. The effect of the avoidance of the deed was to revive the 
title bond, and this to require that the case be decided as if no deed 
had ever been made. In that contingency the case would corne within 
the doctrine of Campbell v. Moseby, and there would be no escape 
from the conclusion that the holder of the unrecorded deed should be 
given the prior right. Judge Ewing, who delivered the opinion, was 
undoubtedly affected to a considérable extent by this line of reason- 
ing. He noted that the statute did not cover title bonds, and said : 
"The act concerns légal conveyances only." And he continued thus : 

"A bond for si coiive.vîince is not good as a légal title, yet valid as an 
eqnlty. If it wero the object of the Législature to forfeit the equity, as well 
as the légal title for the boiiefit of piirehasers and creditors, it could not well 
hâve eseaped their observation that It was necessary to provide for the 
recording of secret bonds for a title and for the forfeimre of the eciuity of 
the holder in case of a failure, yet no provision is made with respect to bonds. 
We cannot conceive — whether we look at the language of the act or the evil 
existing and intended to be remedied — ^that it was the object of the Légis- 
lature to affect the equity of the holder in the one case or the other. It would 
be strange to contend that the equity of the liolder of a bond is good, yet if 
he attempted to consunmiate his légal title, but failed, that he forfeits that 
equit.y, which he unquestionably would hâve held under his boud, in case no 
attempt had been made. We therefore conclude that the statute only takes 
from the l'ilder of an unrecorded deed his légal priority or annuls his légal 
advantage over the gênerai creditor, but leaves him to contest wlth hlm his 
prior equity." 

Possibly the argument was not sound because by the exécution of 
the deed the title bond became functus offîcio. Thereafter the rights 
of the holder of the deed were measured by his deed. He had such 
rights as it conveyed and none other, the avoidance of it by the stat- 
ute not reviving the title bond. I am not concerned, however, to déter- 
mine whether the argument is sound. I simply note that Judge Ewing 
seemed to think that it was, and was affected thereby. But had there 
been no previous title bond Judge Ewing would hâve held exactly as 
he did. The décision was not placed on this ground. It was held 
that the décisions in Helm v. Logan's Heirs and Graham v. Samuel 
were erroneous, not in giving too wide a scope to the statute, but in 
recognizing that in any contingency the purchaser in those cases would 
hâve had the better right, and that the dictum in Campbell v. Moseby, 
heretofore quoted, stated the true doctrine. 

Judge Ewing said: 

"There has been some oscillation in the décisions of this court on the ques- 
tion involved in the record." 

He thereby indicated that he thought the question involved therein 
had been involved in the previous décisions. He then noted what had 
been decided in Helm v. Logan's Heirs and Graham v. Samuel on 
the one hand, and that, on the other hand, in Campbell v. Moseby, the 
court "had broadly asserted the opinion that the equity of the pur- 
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chaser by unrecorded deed was superior to and would prevail in a; 
contest with the gênerai créditer, or a subséquent purchaser under 
exécution with notice," and then said: 

"Upon a full review of thèse décisions and comparison of them with the 
English décisions upon their registration acts, we are inclined to the opinion 
expressed in Campbell v. Moseby." 

The way in which he made out that the dictum in Campbell v. Mose- 
by was Sound was substantially the way in which it had been upheld 
therein. The holder of the unrecorded deed had a spécifie equity. The 
avoidance of the deed did not affect this equity, as this equity was 
not within the statute. If, then, the purchaser at exécution sale had 
notice of it at the time he purchased, the right thereby acquired was 
subordinate thereto, just as the purchasers' right in Campbell v. Mose- 
by was subordinate to the outstanding equity of the holder of the 
title bond in existence at the time of the levy of the exécution, of 
which he had notice when he purchased. He said that it seemed to 
hâve been the intention of the Législature, not only to limit the stat- 
ute to légal conveyances only, but "to leave untouched the equity of 
the parties." He said further: 

"The conveyanee or légal title aiay not be good, aud yet the equity of the 
holder be unimpeachable." 

And still further : 

"And as a bond Is évidence of a spécifie equity so a deed, though It is made 
to lose its légal priority by not being placed on the record in time, yet is évi- 
dence of a purchase for a valuable considération, therefore évidence of an 
equity of as high a grade as a bond." 

And still further: 

"If the prlor incumbrancer is merely deprived of his légal advantage, and 
throwTi back upon his equity, the prior equity must prevail, unless the junior 
equity he tinited with the légal title acquired without notice of the prior eq- 
uity. By well-established principles in a contest between mère equities the 
senior equity must prevail over the junior. But the junior equity coupled 
with the légal title fairly acquired without notice will prevail over the senior 
equity. And this is the only advantage which the gênerai créditer may ac- 
quire under the recordlng statutes ; namely, the privilège of arming himself 
with, the légal title and mth ail the légal as well as the équitable advantages, 
which it may afford him in a contest with the prior equity. The gênerai 
créditer has no right to the land sold or any spécifie lien upon it at the time 
when hié d'ebt is contracted. He has neither jus in re, nor ad rem, nor any 
claini in law or equity to the land attempted to be sold under exécution. He 
has no ciaim to the thing until he has placed his exécution in the hands of 
an ofiiceiTi and perhaps not until he lias levied it. And this lien is generally 
only a lien operating against the vendor and exécution creditor, and not an 
outstanding senior equity in the hands of a stranger. So, if an attaehment in 
cbancery be levied on the property of a debtor, it will not overreach an out- 
standing equity in the hands of a stranger. Besides, the levy of an exécution 
créâtes a mère lien, which may never be enforced ; and the légal title to the 
property is never completed until a sale and conveyanee. And in this case as 
ail othèrs' the légal title being acquired with notice of a pre-existent equity 
will be ijja^e to yield to the prior equity in a court of chancery." 

And ïîhally he said : 

"ThôugU' our statute postpones or annuls the légal title acquired by an uri- 
rceorded deed in favor of ereditors, it gives to the creditors' demands no high- 
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er dignity or greater efEcacy tbaa they liad before. It ueither gives, nor was 
Intended to give, to the créditer any lien or equity upon the property of the 
debtor whlch he had not by tbe terma of lils contract. The statute could 
not, therefore, in the language of the court in the case of Graham v. Samuel, 
be said 'to palter' vvith him, and to 'eheat him with mère word of promise.' 
No promise is made to him that he shall hâve a lien, équitable or légal, on 
the spécifie property embraced In an unrecorded deed. Or that he shall hâve 
the privilège of maklng his debt out of the land thus condttional. ïhis would 
be to promise him, what he had not secured by his own contract, and what 
the Législature would, perhaps, hâve no constitutional power to afford. But 
that the statute lias promised him to sweep away the légal obstruction which 
the holder of an unrecorded deed bas placed in his way, aud to enable him 
to gain the vantage ground which the légal title would afford him in a con- 
test with the prlor incumbrancer. And this, promise is redeemed by the con- 
struction which we hâve glven to the act." 

I hâve quoted thus fully from Judge Ewing's opinion in order that 
the exact basis of his position may be grasped. To repeat, it is that the 
holder of an unrecorded instrument of writing of the character called 
for by the statute has a spécifie equity apart from the writing, which 
is unaffected by the statute because it is Hmited to the writing. This 
eqtiity is just as much unaffected by the statute as the outstanding 
equity of the holder of a title bond not covered by the statute who has 
nothing that is affected by the statute. If, then, the purchaser at ex- 
écution sale has notice of this spécifie equity at the time of his pur- 
chase, he takes subject thereto, just as much as he does to the out- 
standing equity of the holder of the title bond. 

The fallacy of this argument lies in the position that the holder 
of an unrecorded instrument of writing of the character called for by 
the statute has "a spécifie equity" apart from the instrument. As be- 
fore, I submit that he had nothing apart from the writing. The writ- 
ing represents ail the right he has. This is so, even if it has been exe- 
cuted in performance of a previous executory contract, which by its 
exécution cornes to a final end. This spécifie equity arose out of the 
ashes of the unrecorded instrument of writing. It was a figment of 
Judge Owsley's brain, accepted by Judge Ewing. It had no objective 
existence like that of the holder of a title bond which has been un- 
executed. The statement of Judge Ewing as to what the statute had 
not and had promised the creditor is correct, save in so far as he stated 
that it promised to "enable him to gain the vantage ground which the 
légal title would afford him in a contest with a prior incumbrancer." 
If a subséquent creditor without notice» he needed no such vantage 
ground. And, if an antécédent creditor, he had such vantage ground 
under the other part of the statute relating to a purchaser for a valu- 
able considération without notice. In thus creating such an equity and 
giving such efïect to it he made the part relating to creditors of no 
efïect. If his position was correct, in no event would the instrument 
of writing be void against creditors as such. It would be void against 
purchasers at sales to subject the property to their debts only, and 
against them only in case they purchased without notice, and this it 
would be under the brançh of the statute relating to purchasers with- 
out notice. 
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Thereafter the position thus taken in Morton v. Robards continued 
to be the law until the décision in the case of Wicks Bros. v. McCon- 
nell. The conflict between the décisions in Morton v. Robards and 
those in the earher cases of Helm v. Logan's Heirs and Graham v. 
Samuel was recognized. No attempt was made to think the matter ont 
and détermine where the truth lay, but Morton v. Robards, the latest 
of the three, was accepted without question as being sound. In Hahey 
V. Oldham the controversy was between an exécution purcliaser and 
the holder of a title bond. It was therefore hke Campbell v. Moseby, 
in that it did not involve the statute. It differed from that case in that 
the purchaser did not receive notice that the bond was outstanding 
until after he had paid or become bound for the purchase money, but 
before he had received his deed from the sheriff. It was hela that 
it came too late, and that the exécution purchaser had the prior right. 
In order to affect him, it was necessary that he should bave received 
notice before paying or becoming bound for the purchase money. 
It was recognized that in case of ordinary purchases "a second pur- 
chaser is held bound by the prior equity, though he may hâve made 
his contract and fully paid the purchase money before he lias no- 
tice of it, provided he bas such notice before his own equity is clothed 
with the légal title." And the case in hand was differentiated from 
such a case on the ground that the exécution purchaser had "an in- 
choate légal title" which when he obtained his deed related back to the 
time the exécution was placed in the hands of the sheriff. Référence 
was made in Judge Marshall's opinion to the cases of Helm v. IvOgan's 
Heirs, Graham v. Samuel, and Morton v. Robards, though they had 
no relevance to the case. The first two were classed together, and 
the latter with that of Campbell v. Moseby, though this was right only 
in virtue of the dictum in that case. 

In Righter v. Forrester the controversy was between an exécution 
purchaser and the holder of a mortgage unrecorded at the time of the 
levy of the exécution, but recorded before the sale. It does not ap- 
pear whether the creditor in the exécution was an antécédent or subsé- 
quent créditer. It was just as likely that he was one as the other. 
Nor does it clearly appear whether the purchaser was the creditor or 
a stranger, but he probably was the latter. It was held that the mort- 
gagee had the prior right, though the exécution purchaser had no 
actual notice of the mortgage at the time of his purchase. Construc- 
tive notice from its then being of record was held suflrcient to charge 
him. Judge Hardin said that the sale and conveyance under the exécu- 
tion operated to transfer to the purchaser "such équitable rights as the 
creditors acquired by virtue of the issual and levy of their exécution." 
"But," he continued, "whether the rights so acquired were superior 
or subordinate to that of the mortgagee would seem to dépend on the 
légal efïect of the mortgage before it was recorded. * * * If, al- 
though it was inoperative as a légal conveyance of the title, it was 
effective to invest the mortgagees with an equity in the land, though 
liable to be defeated by a prior equity, or even a junior equity when 
united with the légal title, acquired without notice, as its création was 
prior in date tt> the delivery to the sheriff of the exécution under 
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which Troutman purchased the equity of tlie latter, it must be held to 
be subordinate to that of the mortgagee." 

We find at work hère again the idea of a "spécifie equity," first 
broached in Campbell v. Moseby, and emphasized in Morton v. Rob- 
ards, which had no objective existence as in case of that of the hold- 
ers of the title bonds in Campbell v. Moseby and Halley v. Oldham, 
but had a subjective existence only; i. e., in the minds of the judges 
who gave expression to it. Judge Williams dissented. He drevv a dis- 
tinction between an unrecorded deed and an unrecorded mortgage, in 
that the latter only created a lien, and did not pass the légal title, and 
thought the case was governed by Helm v. Logan's Heirs. He con- 
sidered the décisions in ail the deed cases sound, but claimed that they 
rested on "différent principles." There is nothing in this différence 
between a mortgage and a deed to lead to différent décisions in such 
cases. But he was on the right track in putting the question : 

"Is this statute requiring niortgages to be recorded before they shall afïect 
creditors to hâve any effect?" 

And in expressing himself thus: 

"The exécution credltor by his fl. fa. and levy, before the recording of the 
mortgage, gets a prior lien which the law secures to hini, and, of course, 
must give him the means to efîectuate and make it available, else it still 
amounts to nothing, but becomes a 'mère thing of delusion.' Hovv is his lien 
to be effectuated but by carrying ont the mandates of the exécution by sale? 
If the credltor has the right to sell, some one must hâve the right to pur- 
chase, for there is no such anomaly and absurdity in the law as giving the 
right of sale to the credltor and at the saine time iirohiblting the world froni 
purchasing. The right of sale to the exécution créditer carries to the world 
the right of purchasing. If the conscience of the exécution créditer remains 
untainted by the subséquent recording of the mortgage and he still has the 
right of sale, the purehaser under his exécution remains untouched and has 
the right to purchase, else, as said in 4 Bibb, there would be the absurdity of 
sale in the exécution credltor, but the right of purchase in no one, not even 
himself ; for the world would not i)urcliase, and, if he did. he loses his right 
as a prier lien exécution créditer and becomes a purehaser with notice. His 
exécution is satisfled and he gets nothing." 

After this case ail attempt to reason the matter out and détermine 
where the truth lay ceased. In the remaining two cases of Low v. 
Blincoe and Baldwin v. Crow the sole effort was to extract from the 
earlier cases what should be accepted as presenting the then law on 
the subject. The controversy in Low v. Blincoe was between an exé- 
cution purehaser and the holder of a deed unrecorded at the time of 
the levy of the exécution, but recorded at the time of the sale. The 
exécution purehaser had actual notice of the deed at the time of the 
sale, and was the credltor in the exécution. It does not appear whether 
he was an antécédent or subséquent creditor, but it is not likely that 
he was the former. It was held that the holder of the deed had the 
better right. Judge Lindsay said: 

"The question thus raised has fre<iuently been before this court for con- 
sidération, and the décisions thereon are singularly inconsistent wlth each 
other." 

He referred to Helm v. Logan's Heirs and Graham v. Samuel as 
"the earlier cases," and stated that they had held "that a deed not 
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lodged for record within the prescribed time was absolutely void as to 
any creditor." "In Morton. v. Robards," he said, "this construction 
of the statute was repudiated, the court holding that the Législature 
intended only to regulate légal conveyances and to leave untouched the 
equities of the parties, and that while the légal title of a party net lodg- 
ing his deed for record * * * was not good, yet his equity was unim- 
peachable, and that a title acquired under an exécution sale with notice 
of such equity would be made to yield to it in a court of chancery." 
He then said that "the correctness of the doctrine in Morton v. Rob- 
ards was doubted in Halley v. Oldham," and that in the latter case it 
was "conceded that, if the exécution creditor was himself the pur- 
chaser, then notice of the existence of the unrecorded deed would de- 
prive him of its fruits, and that a court of equity might compel him 
to relinquish any légal advantage he might bave acquired under it." 
His statement that the décisions were "singularly inconsistent with each 
other," if true, left no room for reconciliation. The situation pre- 
sented a case for determining where the truth lay, yet he made an 
etïort at reconciliation. He said : 

"Recoiieillng as far as practicable the various reported cases, we deduee 
from them the followiiis views: 

"(1) A purcha.ser at an exécution sale who has no notice of a title bond or 
deed that has not been recorded withiii the prescribed tlme will be protected 
)n his title even in a court of equity. 

"(2) A purchaser with notice will also be protected in case the exécution 
creditor acts in good faith and without notice. Under such circumstances, 
the creditor has the riglit to sell, and the purchaser necessarily takes ail the 
title that the creditor can require the sheriff to sell. 

"(.'!) That notice to the purchaser after his purchase does not affect hîui. 
He is by his purchase invested with the inchoate légal title which he has the 
absoluto légal right to perfect by procuring a conveyance from the sheriff. 
and this right does not dépend upon his being a stranger to the exécution. 
In such cases the exécution creditor is as mucb entitled to protection as a 
stranger. 

•■(4) That notice to the creditor at any tlme before he niay purchase affects 
his conscience and he ma y be compelled in oliedience to the equity evidenced 
hy the bond or unrecorded deed to transfer the légal title to the party against 
vvhom he ought not In good conscience to hold it" 

— citing in support of the last proposition Halley v. Oldham and 
Righter v. Forrester. 

As to thèse views I would say the law as thus presented is purely 
artificiai. Four distinct rules are presented with no principle at the 
back of them necessitating their existence. Title bonds and deeds are 
classed together when the principles applicable to them are distinct. 
Title bonds are not included in the statute, and hence are not afïected 
by it. The law as to them, therefore, is determined by général prin- 
ciples applicable to such cases. Deeds are included in it. Hence the 
law as to them is to be found in the true meaning of the statute. 
Then, on principle, there is no room for any différence between the 
case wheré the exécution creditor is the purchaser and the one where 
a stranger or third party is. 

In Baldwin v. Crow the controversy was between the exécution cred- 
itor and the holder of an unrecorded mortgage. The sherifï in whose 
hands the exécution had been placed had levied on the mortgaged 
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piano and the mortgagee had sued him for it. The exécution créd- 
iter defended the suit. The case, therefore, was like Graham v. Sam- 
uel, in that the controversy was directly between the créditer and the 
holder of the instrument of writing net lodged for record. It was 
held that the mortgagee had the better right. The décision might 
hâve been based on the ground that the créditer was an antécédent 
créditer, which was the case, and therefore not included by the statute, 
but it was not. Judge Lewis said : 

"If the iuquiry wlietlier, by that section, ereditors genevally were intended 
to lie afflected by notice of svich conveyances and trausfers of property to 
debtors in the sauie way and to tbe same extent as purchasers was an orig- 
inal one, there wouM, looking alone to tue lansuage used, be some difiiculty 
in reacliing a satisfaetory conclusion. But there is no reason whatever that 
a créditer whose debt bas been created prior to the conveyance, as was that 
of appelleo, Crow, and who bas not been defrauded or injured, should occupy 
;i better attitude tban a purehaser with notice." 

But he did not rest his décision on that ground. He surveyed the 
earlier décision, and then said: 

"The radical and irreconcilable différence between the two cases of Helm 
V. Lo.aan's Heirs and Morton v. Kobards is that in the former it was decided 
that tlie unreoorded conveyance was as to a créditer of tlie grautor or mort- 
gagor to be held fraudvilent and void, whereas in the latter the prlnciple was 
announced tliat, thougb such, an instrument did not operate to pass tlie légal 
title, it was évidence of an equlty parainount to that aeqnired by a levy or 
sale wlth notice to the créditer and purcliasfir. In every case decided by thls 
court since the opinion was rendered in Morton v. Robards where the question 
arose * * * the distinction taken in that case between tbe légal charac- 
ter and efCeet of an unrecorded conveyance and the equity of the holder 
thereof bas been recognized and applied." 

As to the statute itself he thus expressed himself : 

'•The elear and necessary implication froni the language * ♦ * Is that 
deeds of trust and niortgages of real and Personal estate, tliough unrecorded. 
are not void, but valid against purchasers at sale under exécution as well as 
private sale when notice bas been given. And, that being the case, it would 
seem to be the intention that ereditors should l>e likewise though indirectly 
afïected by notice; l'or tiieir attenipt to collect debt by exécution would be 
geuerally abortive, if notice to those about to ijurchase could prevent a sale. 
But, be that as it may, by the uniform rnling of this court for many years. 
ereditors and purchasers hâve in that respect been placed on the same- foot- 
ing." 

So it was and in the way that I hâve indicated that the Court of 
Appeals practically eliminated the words "or against ereditors" from 
the statute. The eUmination began with the dictum of Campbell v. 
Moseby, and was established by the four cases of Morton v. Robards, 
Righter v. Forrester, Low v. Blincoe, and Baldwin v. Crow. The con- 
iîict which resulted in this élimination was between thèse cases and 
that dictum on the one hand and the earlier cases of Helm v. Logan's 
Heirs and Graham v. Samuel on the other. In it there was ne ques- 
tion as to whether the statute included ail ereditors — i. e., antécédent 
and subséquent ereditors with notice — as well as subséquent ereditors 
without notice or was limited to the latter. The sole question was 
whether it included ail ereditors or none. Helm v. Logan's Heirs and 
Graham v. Samuel presupposed that it included ail. The dictum in 
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Campbell v. Moseby and the other four cases in effect held that it 
included none. There was a hint in Graham v. Samuel that the stat- 
ute might be limited to subséquent creditors without notice, and in 
Baldwin v. Crow that it did not include antécédent creditors. But the 
one was never taken, and the latter not until Wicks Bros. v. McConnell. 
Such then was the situation when tlie case of Wicks Bros. v. Mc- 
Connell arose. It cannot be said that there was then any confusion as 
to what the law on the subject was or any basis therefor. The court 
had simply been diverted from the path of truth, and seemingly. was 
not conscious of the fact that it was not in that path. And it is clear 
that under the law as then declared it would bave to be held that 
the mortgage in question herein would not bave been invalid as against 
the attachments of the creditors on whose behalf the ground of attack 
now under considération is urged. The confusion that now exists to 
which référence bas been made bas grown out of the décisions since 
Wicks Bros. v. McConnell. In that case the controversy related to cer- 
tain machinery. It was between a creditor who had brought suit and 
obtained an attachment and the holder of an unrecorded mortgage in 
existence at the time of the création of the debt in suit and the issu- 
ance and levy of the attachment. The creditor, therefore, was a sub- 
séquent creditor. He became so without notice. And he had through 
bis attachment a hold or lien on the machinery. The holder of the 
mortgage brought suit to enforce bis mortgage, and the two suits were 
Consolidated and disposed of together. It was held that the attaching 
creditor liad the better right. This décision was in direct conliict witli 
the cases of Morton v. Robards, Righter v. Forrester, Low v. Blincoe, 
and Baldwin v. Crow; for, according to them, had no controversy 
arisen between the attaching creditor and the holder of the unrecorded 
mortgage, and the property been adjudged sold in furtherance of the 
attachment, the purchaser at the sale, at least if he were the creditor, 
would bave acquired no title as against the mortgage if he purchased 
with notice of its existence. This could bave been the case only on the 
ground that by the levy of the attachment the creditor acquired no 
absolute right as against the holder of the mortgage. Judge Durelle, 
who delivered the opinion, recognized the conflict that existed between 
the previous décisions. He said that the statute had "been frequently 
construed by this court, and as said by Judge Lindsay in Low v. Blin- 
coe, 10 Bush (Ky.) 334, the décisions therein are singularly inconsist- 
ent." He did not so express himself, but it is clear that he thought 
that Morton v. Robards, Righter v. Forrester, Low v. Blincoe, and 
Baldwin v. Crow were wrong, in so far as they subordinated a subsé- 
quent creditor without notice who had acquired a hold or lien on rhe 
property or a purchaser at a sale in furtherance of such hold or lien to 
the holder of an instrument in writing of the kind covered by the 
statute not lodged for record in any contingency. It would seem that 
he accounted for those décisions, at least for Baldwin v. Crow, by the 
fact that the creditors therein were antécédent creditors. He said : 

"Without reviewiiii; tliose cases, whleh has been ilone in the case last 
referred to (i. e., Low v. Blincoe) and iû Baldwin v. Crow, SG Ky. (iSO [7 !^. W. 
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146]^ It inay be said that in the case last named, whîch is the latest authorl- 
tative ntterance of this court upon the subjeet, a distinction was elearly 
recognized between the position of an exécution or attachment créditer with- 
out notice of an unreeorded niortgage lien whose debt was created antécédent 
to the création of the lien and the position of one whose debt was created sub- 
sequently." 

And again: 

"It may be said that in that opinion is to be found the first intimation of 
sueh a distinction ; but, on the other hand, the distinction is there elearly 
indicated, and is in our judgment right and e<!uitable. The holder of an 
antécédent debt is in no wise defrauded by not being permitted to subJect 
to the payment of his debt property subsequently aequired by his debtor 
whicli is suhject to a lien." 

It is not true that the first intimation of the distinction to which 
référence is made is to be found in Baldwin v. Crow. The first hint 
of it is to be found in Graham v. Samuel. It is found there in that 
Judge Nicholas noted the fact that the créditer there was a subséquent 
creditor without notice ; the intimation in Baldwin v. Crow arising 
from Judge Lewis noting the fact that the creditor there was an anté- 
cédent one. But in neither case was the fact noted made the basis of 
the décision. In the one case the référence was made in answer to the 
argument from analogy and in the other as a portion of a reason why 
the creditor in that case should not be favored. As to the other dé- 
cisions he said : 

"Moreover, in none of the cases to which we liave been referred in which 
the liolder of a pocket lien bas been lield to bave a claini superior to au 
exécution or attachment creditor does it appear that the latter's debt was 
created subséquent to the création of the lien." 

That is true. But there is no reason to believe that, had it appeared, 
the fact would bave made any différence in the resuit. The doctrine 
of spécifie equity which was at the bottom of those cases would hâve 
subordinated the right of the subséquent creditor without notice to 
that of the holder of the pocket lien as much so as the right of an 
antécédent one. 

None of the cases giving such holder superiority therefore were 
really distinguishable from the case in hand on the basis on which the 
attempt to distinguish them was made. The thing to do was not to 
distinguish them, but to overrule them as a departure from the path 
of truth. But it was not appreciated wherein the departure had been 
made, and hence the attempt to distinguish them. 

The reasoning upon which the décision of the case was based was 
thus put: 

"If this be not the construction, tlien the language of tlie statute 'or against 
creditors' is entirely nugatory. There nmst be sonie elass of creditors to 
which this language applies. The law gives to tbe exécution or attachment 
creditor a lien. The law also provides that a niortgage shall not afCect hini, 
except from its recording, and eiiuity and good conscience do not require 
the court to disregai-d the wlU of the I-egislature, and infllct upon creditors 
whose e<iuity is superior to that of the niortgagee the e^ ils which the statute 
was designed to restrain." 
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The true doctrine in such cases he then set forth in thèse words: 

"On the one hand, the uurecorded lien Is uplield as agaiiist croditors wlio 
cannot be presumed to hâve given crédit upon the faith of the property held 
in lien. On the other hand, ereditors who may be presumed on such faith 
to hâve given crédit are protected as against tlie secret lien in the rlghts whicli 
they secure by thelr diligence in the levy of their exécution or attachnient." 

It vvas in this case, then, that it was clearly and definitely laid down 
for the first time that the ereditors had in view by the statute were 
subséquent ereditors without notice. In no prior case had this been 
done. It so liappened in this case that the créditer was net merely a 
subséquent creditor without notice, but one who had secured a hold 
or Hen by bis own activity by the issuance and levy of an attachment. 
Possibly in view of this it cannot be said that the case is an authority 
against the proposition that such a creditor who bas not thus or in 
some way by bis own activity acquired a hold or lien is not had in 
view by the statute, or, putting it affirmatively, in support of the prop- 
osition that the only creditor which the statute bas in view is such a 
creditor who bas by bis own activity acquired a hold or lien. But the 
court thought of no other creditor than such creditor as being in- 
cluded by the statute. In stating the doctrine of such cases, it limited 
the protection of the statute to such ereditors as bave secured rights 
"by their diligence in the levy of their exécution or attachment." Of 
course, ereditors who liad secured rights by their dili^,ence in bringing 
suit in equity on a return of nulla bona to subject the prcperty to their 
debts would also be included. And suchi should be accepted as the 
position of the court until held otherwise in a case involving the ques- 
tion. In each of the cases thus far considered, where the creditor's 
right bas been upheld, to wit, lielm v. Logan's Heirs, Graham v. Sam- 
uel, and Wicks Bros. v. McConnell, he had b)^ bis own activity ac- 
quired a hold or lien — in Helm v. Logan's Heirs by the issuance and 
levy of an exécution ; in Graham v. Samuel by a suit in equity on a 
return of nulla bona : and in Wicks Bros. v. McCcnneîl by issuance 
and levy of an attachment. In each of the cases where the creditor's 
right bas been denied, it was denied notwithsîaiiding he had by his 
own activity acquired a hold or lien by the issuance and levy of an 
attachment or exécution. It would be going to an extrême, with this 
history behind it, for the court now to hold that the creditor's right 
should be upheld, though he bas obtained no hold or lien in any of 
ibese three ways. And the statute itself is not without an indication 
that such is its true construction. It inchides two classes of persons 
■ — purchasers for a valuable considération without notice and ereditors. 
Though it is not so expressed, the purchasers included are subséquent 
purchasers. It is expressly required that they be without notice. A 
purchaser bas a hold on the property purchased, and he bas accjuired 
it by his own activity. In connection with this class of persons then , 
we find the four qualifications, subséquent, without notice, having a 
hold on the property, and that acquired by their own activity. Placed 
in the same category with them is another class of persons, to wit, 
ereditors. Applying the maxim, "Noscitur a sociis,'' is it not to be 
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taken that the creditors called for are not the creditors generally, but 
subséquent, without notice, and who hâve acquired a hold on the prop- 
erty by their own activity? The trustée suggests that the purchaser 
does not acquire the better right until he bas paid the purchase money 
without notice, the mère fact of purchase not being sufficient, and ar- 
gues theref rom that the creditor f rom the mère payment without notice 
becomes Hke the purchaser, and entitled to the better right. But the 
purchaser bas a hold on the property, and such creditor bas not. It 
is not until he acquires a hold that he becomes in ail respects like a 
purchaser. The underlying thought, then, of the statute is that, when 
a person subséquent to the exécution of an unrecorded instrument of 
writing of the character called for acquires a hold on the property 
covered thereby, either as purchaser or creditor, and parts with bis 
money without notice thereof, he shall hâve the better right. 

The confusion that exists as to just what is to be taken as the posi- 
tion of the Court of Appeals on the question under considération here- 
tofore referred to bas arisen since the case of Wicks Bros. v. McCon- 
nell, and that mainly from a dictum of that court in the last case 
that has been before it involving the statute, to wit, the case of Swat- 
ford V. Asher (Ky.) 105 S. W. 164. Before dealing with it, référence 
should be made to certain cases intervening between it and Wicks 
Bros. v. McConnell, to wit: Clift v. Williams, 105 Ky. 559, 49 S. W. 
328, 51 S. W. 821 ; Cin. Leaf Tob. Wh. Co. v. Combs. 109 Kv. 21, 58 
S. W. 420; Bowles v. Jones, 123 Ky. 395, 96 S. W. 1121. In Clift v. 
Williams the creditors had not acquired a hold or lien on the property 
by their own activity, and it was held that their rights were subordinate 
to the rights of the holder of the instrument of writing, not lodged 
for record. But the basis of the décision was not that such hold had 
not been acquired. It was that the creditors were antécédent cred- 
itors. But no inference can be drawn therefrom that, had the cred- 
itors been subséquent creditors without notice, the décision would 
bave been otherwise. The debtor hadi died, and in a suit to settle his 
estate the gênerai creditors relied on the .statute to defeat an unre- 
corded lien asserted by the holder thereof as against a portion of the 
property left by the décèdent. In the décision the doctrine as laid 
down by Judge Durelle in Wicks Bros. v. McConnell was quoted with 
approval. In Cincinnati Leaf Tobacco Warehouse Co. v. Combs the 
debtor had made an assignment for the benefit of creditors, and the 
controversy was between the holder of an unrecorded mortgage and 
the assignée. It did not appear whether the creditors or any of them 
were antécédent or subséquent creditors. It was held that the holder 
of the mortgage took the prior right. The basis of the décision was 
that, as the mortgage was enforceable against the assignor, it was en- 
forceable against the assignée. Judge Hobson said : 

"Under the rule laid down in ttiese cases any equity whicti may be enforced 
against the assignor is equally available against the assignée." 

And again: 

"Appellant, therefore, stands on the plane of a mortgagee holding an un- 
recorded mortgage, and as against the assignée for the benefit of creditors 
its older equity must prevall." 
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In answer to the suggestion that section 496 applied and invalidatel 
the mortgage he said : 

"But as the assignée for the beneflt of the ereditors, being neither a pur- 
chaser for a valuable couslderation, uor a creditor, is not protected by the 
statute." 

Accordjng to thèse expressions, therefore, an assignée for the ben- 
efit of ereditors takes subject to an unrecorded instrument of writing 
of the character called for by the statute, and cannot in any case claini 
that it is invaHd, because he is neither a purchaser for value nor a 
creditor, and hence is not included by the statute. He cannot do so, 
even though certain of the gênerai ereditors may be subséquent ered- 
itors without notice and on their behalf. It cannot be that it was 
thought that in such a case such ereditors on their own behalf could 
claim the beneiit of the statute. If so, they could only do so by re- 
pudiating any benefit under the assignment which places them on an 
ecjuality with the other ereditors. There is not the slightest hint that 
they had any such right. It does not appear that there were any such 
ereditors in the case. It is likely that they were ail antécédent ered- 
itors. I gather this froni this statement immediately following that last 
quoted : 

"Even as to ereditors. the rule is well settled in this state that the oklesfc 
(;ciuit.y prevails, and that au unrecorded mortgage will liave préférence over 
an attachment or an exécution lien of at least antécédent creditor.s it notice 
is given before a sale of the property." 

In support thereof he cited the cases of Baldwin v. Crow, Wicks Bros. 
V. McConnell, and Clift v. Williams. From the référence to antécédent 
ereditors therein it is likely that the ereditors were antécédent. The 
leaning, however, of the case is against the position that a subséquent 
creditor without notice who has acquired no hold or lien by his own 
activity has the better right as against an unrecorded instrument of 
writing. In Bowles v. Jones the controversy related to a crop of to- 
bacco, and was between subséquent ereditors without notice who had 
sued and obtained attachments which had been levied on the tobacco 
and the holder of an unrecorded mortgage. It was held that the ered- 
itors had the better right. This makes the fourth and last case where 
the creditor has been given the better right; the other three being 
Helm V. Logan's Heirs, Graham v. Samuel, and Wicks Bros. v. Mc- 
Connell. In each one of the four the creditor had acquired by his 
own activity a hold or lien, and in ail but Helm v. Logan's Heirs he 
was certainly a subséquent creditor without notice. And in no case 
has it ever been held that a subséquent creditor without notice who 
had not by his own activity acquired a hold or lien had the better 
right. But in the dictum in Swafïord v. Asher, heretofore referred 
to, there is an intimation, at least, that such a creditor who had not 
by his own activity acquired a hold or lien might hâve a better right. 
The controversy related to certain teams, and was between the Per- 
sonal représentative of the debtor and the holder of an unrecorded 
mortgage. It was like Clift v. Williams, in that with one exception 
the ereditors of the décèdent were antécédent ereditors, and he, though 
a subséquent creditor, was such with notice, but difïered therefrom. 
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in that there the controversy arose in a suit to settle the estate of the 
décèdent, and was between the creditors directly and the holder of the 
unrecorded mortgage, whereas hère it was between the latter and the 
Personal représentative in a suit between them. It was held that such 
holder had the better right. Judge Barker said : 

"There is no doubt that, as between Swafford and Asher, the latter had a 
lien upon the teams for the advances made, and we perceive no reason why 
the creditors, none of whose dehts are shown to hâve been subséquent to the 
mortgage, should stand in a better attitude than the principal, Swafford, 
would hâve done if he were alive." 

He continued in thèse words : 

"As the mortgage was not reeorded, It would, of course, not be valid as 
to creditors whose debts were subsequently ereated; but as to those whose 
debts were ereated prior to the purchase of tlie teams and the mortgage upou 
thera the lien is valid, although not reeorded as required by section 496 of the 
Keutucky Statutes of 1903, and, as said before, there is nothing to show 
that any debt of the estate was ereated after the purchase of the teams, 
except that of appellant who had actual notice." 

It is in the intimation that, if there had been any subséquent cred- 
itors of décèdent without notice, they would hâve had the better right, 
that Judge Barker went beyond the requirements of the case, and pro- 
nounced a dictum, and, in view of the présentation I hâve made, I can^ 
not accept that the Court of Appeals will ever hold in a case involying 
the question in accordance with this dictum. 

The question hère involved lias f requently been before the appropri- 
ate fédéral courts. It fîrst arose before me in the case of In re Sewell 
(D. C.) 111 Fed. 791. I there held that the holder of an unrecorded 
mortgage had the better right as against the trustée in bankruptcy be- 
cause none of the creditors represented by him had by their own activity 
acquired a hold on the property covered by the mortgage. It then arose 
before Judge Evans in the case of In re Ducker (D. C.) 133 Fed. 771, 
and he took the opposite position. His judgment on appeal was af- 
firmed, and it was held that I was wrong. In re Ducker, 134 Fed. 43, 
67 C. C. A. 117. Subsequently a case came before the appellate court 
from Ohio whose statute is substantially similar to the Kentucky stat- 
ute. That court adhered to its opinion in the Ducker Case. Dolle v. 
Cassell, 135 Fed. 52, 67 C. C. A. 526. This case was carried to the Su- 
prême Court, and that court reversed the appellate court. York v. Cas- 
sell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782. Subsequently an- 
other case arose before Judge Evans. The York v. Cassell Case was 
urged upon him as overthrowing the Ducker Case. He did not think 
so, on the ground that the Ohio statute difïered from the Kentucky stat- 
ute. In re Doran (D. C.) 148 Fed. 327. The appellate court on appeal 
reversed his judgment. In re Doran, 154 Fed. 467, 83 C. C. A. 265. 
Yet another case arose before Judge Evans, and he adhered to his 
position in the Doran Case. The judgment in this case was reversed 
by the appellate court. Crucible Steel Co. v. Holt, 174 Fed. 127, 98 C. 
C. A. 101. The judgment of the appellate court was carried to the Su- 
prême Court, and afïirmed by it. Holt v. Crucible Steel Co., 224 U. 
S. 262, 32 Sup. Ct. 414, 56 E. Ed. 756. In this case that of Swaflford 
V. Asher and an earlier case, not heretofore referred to and not of 
201 F.— 63 
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sufficient conséquence to call for comment, were cited and relied on, 
and the claim was made according. to Judge Severens "that the Court 
of Appeals has finally settled the law to be that the gênerai creditors 
who hâve become such while the mortgage remained unfiled are to be 
protected." He seems to hâve thought that there was a possible justi- 
fication for the claim, as he said : 

"The court below seems to hâve so held, and sonie of the language of the 
judges who delivered opinions in those cases seem to favor that construction." 

And he stated the position of the court thus : 

"We thlnk we ought not to Qverrule our décision without a more positive 
démonstration that the law of ÏCentucky is to the contrary of what we there 
(i. e., in the Doran Case) held." 

In the Suprême Court Judge Van Deventer said: 

"What was said In Wicks Bros. v. McConnell shonld be accepted as reflect- 
ing thè true construction of section 496, in the absence of some more positive 
and direct ruling upon the subject by the Court of Appeals of the state. Such 
was the view of the Circuit Court of Appeals, and we are at least unable to 
say that it was wrong." 

It is largely because of this uncertainty on the part of thèse two 
courts as to just what the law of this state in this particular is that 
I hâve devoted so much time and space to the matter. The resuit is 
that I feel driven to the conclusion that the only creditors in- 
cluded by the statute are such subséquent creditors without notice 
as hâve acqùired by their own activity a hold or lien on the property. 
The décisions of the appellate court for this circuit and the Suprême 
Court are sufficient in themselves to require me to so décide. But I 
would so décide if thèse décisions were out of the way. I cannot con- 
ceive that it is possible that the Court of Appeals of Kentucky in view 
of its previous décisions under the statute, an account of which has 
been fully set forth herein, will ever hold otherwise. 

This brings me to the other question, whether the creditors included 
by the statute as already determined must acquire a hold or lien before 
the instrument of writing involved is recorded. Is it sufficient that 
they acquire such hold or lien after it is recorded? I think that it 
follows from the fact that they must acquire such hold or lien that 
they must acquire it before thè instrument of writing is recorded. The 
statute provides that the instrument of writing shall be "invalid" un- 
til it is recorded ; i. e., up to its being recorded, or as late as it is re- 
corded. This implies that, as soon as it is recorded, it is valid. It is 
invalid, therefore, only against those who become such creditors as 
the statute caJls for before the instrument is recorded. As to those 
who so become after it is recorded it is valid. In this an additiona! 
reason is to be found for the position that the statute includes only 
such subséquent creditors without notice as hâve acqùired a hold or 
lien. The statute seems to contemplate that the creditors must be in 
a position to question the validity of the writing before it is recorded, 
and that they cannot do so unless they hâve acqùired a hold or lien. 
It is contended by the trustée that the décision in Graham v. Samuel 
is an authority against this. In giving the facts of that case I noted 
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that the mortgage, an absolute deed on its face, involved in that case, 
had been recorded long before the créditer brought bis suit in equity on 
a return of nulla bona attacking it and seeking to subject the property 
to his debt ; and in considering the case I ignored tbis circumstance 
for tbe time being. Its significance must now be dealt with, for it was 
held thercin, as we bave already found, that, notwithstanding it, the 
créditer had the better right. This décision is not an autbority against 
the position hère taken. I hâve heretofore stated that the statute, sub- 
stantially as it is now, has been in existence frorn an early period in 
the history of the state. This statement needs to be qualified. At the 
time of the décision in Graham v. Samuel the statute differed in an 
important particular from what it is now. In those days it prescribed 
that the instrument should be recorded in a definite time, and that it 
would not be vahd unless recorded within that time. As to deeds the 
provision was that they should not be good against a purchaser for a 
valuable considération not having notice thereof, or any créditer, "un- 
less" acknowledged within eight months and lodged for record, and, 
as to deeds of mortgage or deeds of trust, that they should not be good 
or valid against any créditer or a purchaser for valuable considération 
without notice thereof "unless such deed shall within sixty days after 
its exécution" be acknowledged and lodged for record. In Graham v. 
Samuel the deed had been executed in August, 1819, and recorded 
in July, 1820. Not having been recorded within the required time. 
it was as if it had never been recorded at ail. When executed, it was 
intended as a deed, and was so held until the time when recorded. 
At that time the contract of purchase under which it had been deliv- 
ered or held was canceled, and it was thereafter held as a mortgage 
to secure a certain indebtedness. As a mortgage it was not withheld 
from record for any length of time, but was at once recorded. In 
view of this circumstance possibly there was room to hold that it was 
recorded in time, and hence that it was valid. But no notice was taken 
of this, and it was assumed that it had not been recorded within the 
required time. The statute, as it was when the mortgage in question 
herein was executed, prescribed no time within which it should be 
recorded. It provided merely that until recorded it should not be 
valid, implying that as soon as recorded it should be. In view of this 
différence in the statutes, the décision in Graham v. Samuel is not an 
autbority against the position hère taken. On the other hand, the dé- 
cisions of the Suprême Court of Ohio under its statute and that of the 
appellate court for this circuit, following those décisions in the case 
of In re Shirley, 112 Fed. 301, 50 C. C. A. 252, are persuasive of the 
soundness of that position. The Ohio statute provides that a mort- 
gage "shall be absolutely void as against the creditors of the mort- 
gagor, subséquent purchasers and mortgagees in good faith, unless the 
mortgage or true copy thereof be forthwith deposited for record." The 
construction so placed on the statute is that, although it sa3's that the 
mortgage shall be absolutely void unless it be forthwith deposited for 
record, the mortgage is good even as against subséquent creditors with- 
out notice, unless the creditors acquire or hold on the property before 
it is deposited for record. Judge Day in the Shirley Case set forth the 
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décision of the Suprême Court of Ohio in the case of Wilson v. Les- 
lie, 20 Ohio, 161, in thèse words: 

"In that case it was held that the statute declarlug the mortgage absolutely 
void as against tlie creditors of the inortgagee and as agalnst subséquent pur- 
c'hasers of the mortgagee in good faith, unless the mortgage or a true copy 
thereof shall be deposited forthwith as directed In the act, did not inake the 
mortgage void as between the parties thereto, but only avoided the instru- 
ment as to those creditors who, between the time of the exécution of the 
mortgage and the filing thereof, had taken steps to fasten upon the property 
for the payment of their debts. As against such as had in the intérim secured 
liens by attachment, exécution or otherwise, the mortgage would be void. 
When filed with the recorder, the instrument became valld as against ail per- 
sons except those whose rlghts hâve attached upon the property before the 
recording of the instrument. Judge Spaldlng, delivering the opinion, gives 
weight to mère delay in the flllng of the mortgage only as Important In de- 
termining the rlghts of the parties where it bas been so great as to taint the 
transaction with fraud." 

He said further: 

"Applying the law thus settled to the flnding of faets In the présent case, we 
find a mortgage which as against the contestlug creditors had no force and 
effect untll filed with the proper offlcer. It was as inoffectual to create a lien 
as against them as a mère agreement for a mortgage would hâve been, but, 
where propcrly executed and duly filed, It became opwatlve as against credi- 
tors wlîo had not, before its tiling, fastened souie valld lien or rlght upon the 
property. It could only be avoided after such filing by proof of fraud in the 
making or withholding it from record." 

The fact that by the construction placed by the Ohio Suprême 
Court on its statute its benefits are not limited to subséquent creditors 
without notice, but belong to creditors generally, in this particular, 
therefore, differing from the Kentucky statute, does not differentiate 
the Shirley Case and those which it follows from this case as to the 
matter now in hand. Both statutes as construed are Hmited to cred- 
itors — -in the one case generally and in the other subséquent without 
notice— who hâve acquired a hold or lien ; i. e. fastened on the prop- 
erty. Thèse cases arising under the Ohio statute décide that this 
fastening must take place before the instrument is recorded. This is 
persuasive that it must so take place under the Kentucky statute. 
I think, then, that the position of the Court of Appeals of Kentucky as 
to the meaning of this portion of the statute must now be taken to 
be that it applies only to subséquent creditors without notice who by 
their own activity hâve acquired a hold or hen on the property covered 
by the instrument of writing before it is lodged for record, and that, 
where such a creditor has acquired such a hold or lien, notice to the 
purchaser at a sale in furtherance thereof, whoever he may be, of the 
existence of the writing before his purchase, will not affect his right 
thereby acquired. This ground of attack on the mortgage, therefore, 
is not well taken. 

[4] This brings us to the matter of the meritoriousness of the debt 
and mortgage. It is at least doubted whether the debt is as large 
as claimed, and whether the mortgage was executed simultaneously 
with the debt, and claimed that it was fraudulently withhekl from rec- 
ord until the bankrupt's failure. The facts, more in détail than hereto- 
fore stated, as to the exécution of the notes and mortgage, as claimed 



IN EE WATSON 997 

by the mortgagee, should now be set forth. Before the purchase of 
the property, the bankriipt was occupying this saloon as her tenant. 
He was a customer of the Christian Âloeriein Brewing Company in 
the purchase of his béer. When he bargained for the property, that 
Company had agreed to furnish him $4,500 upon a first mortgage of 
the property, out of which he could pay her the cash payment of $4,000, 
she to take the second mortgage for the balance, to wit, $6,800. Ac- 
cordingly, on January 20, 1909, a reputable lawyer and notary public 
named Glenn prepared the deed to be executed by her to the bankrupt 
and the mortgage to be executed by him and his wife to her to secure 
the $6,800. In the latter it was r°cited that it was "subject to a pay- 
ment of the mortgage of the grantors to the Christian Moerlein Brew- 
ing Company upon the above described property of date day of 

January, 1909, and of record in Mortgage Book , page , 

of said records with the understanding that if any payment herein pro- 
vided for or in said Moerlein Brewing Company's mortgage remains 
unpaid for sixty days after the same becomes due and payable, as pro- 
vided, then and in that event, grantee may elect to hâve ail said pay- 
ments become due and payable as though by lapse of time." 

The deed was that day signed by the claimant, and sent to Meni- 
phis for the signature of her husband, who signed and acknowledged 
it on January 22, 1909, and returned at once. Things were held thus 
in abeyance until shortlybefore February 16, 1909, because of the neg- 
lect of the Moerlein Brewing Company to comply with its agreement. 
Upon its still neglecting, if not actually refusing, to dO' so, the bank- 
rupt applied to Wm. Reidlin, hereinbefore mentioned, président of the 
Bavarian Brewing Company, a rival concern, for a loan of the $4,500 
on the same terms, the bankrupt thereafter to become its customer and 
drop the Moerlein Brewing Company. He agreed to make the loan. 
Thereupon on February 15, 1909, the claimant acknowledged the deed 
to the bankrupt before Glenn, and that day or the next morning de- 
livered it to him. It was lodged for record on the morning of Febru- 
ary 16, 1909, and at the same time the bankrupt and his wife executed 
the mortgage to Reidlin to indemnify him as surety of the bankrupt to 
the Farmers' & Traders' National Bank on the loan of $4,500, out of 
which he paid the claimant the cash payment of $4,000, which mort- 
gage was also lodged for record at that time. That same day in the 
afternoon the bankrupt executed his five notes to the claimant for 
$6,800, the balance of the purchase price, and he and his wife exe- 
cuted and acknowledged the mortgage to secure same which had been 
prepared on January 20, 1909, at the same time the deed from claim- 
ant to the bankrupt was prepared. The notes were prepared by, and 
the mortgage was acknowledged before, Glenn, who had prepared the 
deed and mortgage and taken the claimant's acknowledgment to the 
deed. Glenn had nothing to do with the préparation and acknowledg- 
ment of the Reidlin mortgage, and it is likely that he was not informed 
of the change from the Moerlein Brewing Company to the Bavarian 
Brewing Company. I infer this from the fact that the mortgage exe- 
cuted by the bankrupt and his wife to the claimant was, as it had been 
originally prepared, except that the date " January, 1909," was 
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changed by Glenn to the "16th day of February, 1909," no change 
being made in the référence to the Christian Moerlein Brewing Com- 
pany. At the time this controversy arose Glenn had become men- 
tally unbalanced, and he subsequently died so that no testimony could 
be obtained from hini as to why no change was made in this référ- 
ence. On the morning of the 16th — i. e., when the deed was lodged for 
record and the mortgage executed to Reidlin — the claimant had a talk 
with him over the téléphone, in which she told him that she wanted 
a mortgage for the balance of the purchase money subject to his mort- 
gage, and he advised her not to record it as she would hâve "to pay 
double taxation" if she did, and in the afternoon, when the mortgage 
was executed and acknowledged, she told Glenn of this advice, and he 
approved it. It was pursuant to this advice that she did not record 
the mortgage, but put it away with the notes in her trunk where it 
remained until after the bankrupt iled. This he did on Saturday Au- 
gust 13, 1910. She lodged the mortgage for record on Tuesday, Au- 
gust 16, 1910. The basis for the doubt as to whether the mortgage 
was executed on February 16, 1909, simultaneously with the deliver}' 
of the deed is two things : 

One is that on August 13, 1910, the bankrupt caused to be prepared, 
executed, and acknowledged a mortgage from himself and wife to the 
claimant to secure the $6,800, and left it with his attorney to lodge 
for record after he was gone which he did on Monday, the 15th. 
He aiso left a letter for her in which he informed her what he had 
clone, which she probably received and read before lodging the mort- 
gage of date February 16, 1909, for record. She knew nothing of his 
contemplated flight, and had nothing to do with the préparation and 
lodging for record of the mortgage of August 13, 1910. It was en- 
tirely his own conception. She knew somethiug was wrong on Sun- 
day, the 14th, but did not ascertain that he had fled until Tuesday, 
the 16th, the day she lodged the mortgage of February 16, 1909, for 
record. 

The other thing is testimony on the part of the bankrupt and of his 
wife that they had never executed any other mortgage to the claimant 
than that of August 13, 1910. On October 26, 1910, the claimant filed 
before the référée her claim consisting of her notes and the mortgage 
of February 16, 1909. This disclosed to the trustée that she was 
claiming under this mortgage, if he had not already ascertained its 
existence from the records, which was probably the case. Thereupon 
the trustée, because of the mortgage of August 13, 1910, conceived 
the idea that, if he could obtain the testimony of the bankrupt and his 
wife without his having any communication beforehand with the 
claimant, they might testify that they never executed the mortgage of 
February 16, 1909. They were then living in Détroit, Mich. Without 
notice to the claimant, the trustée appeared in Détroit on November 
14, 1910, and obtained an order of référence from the United States 
District Court for that district to the référée in bankruptcy, which 
required the bankrupt and his wife to appear before him forthwith 
for examination. They were served that evening with subpœna to 
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appear the next morning, which thçy did, and they were then exam- 
ined. The bankrupt and his wife on that occasion testified as above 
stated, though the wife was not as positive as the bankrupt. The fact 
of the exécution of the niortgage of August 13, 1909, and this 
testimony on the part of the bankrupt and his wife, show, at 
least, that on both occasions they had forgotten about the exécution of 
the mortgage, and perhaps it is difficult to account for their forget- 
ting it if it had been executed as claimed. Possibly, so far as the 
bankrupt is concerned, it is due to the fact that he understood from 
the talk over the téléphone between claimant and Mr. Reidlin on the 
morning of February 16th that the claimant was not to take any mort- 
gage, not that he was not to hâve it recorded, and this made a deeper 
impression on him than the fact of the exécution and acknowledgment 
of the mortgage. Mr. Reidlin's testimony is to the effect that he then 
understood that no mortgage was to be taken and that of the bankrupt 
at Détroit is to the same eiïect. But, however it is to be accounted 
for, I hâve not the slightest doubt that the mortgage was executed and 
acknowledged on February 16, 1909, as claimed, and that there is 
no want of genuineness in it. The bankrupt and his wife when they 
executed the mortgage of August 13, 1910, and when they testified 
in Détroit had forgotten about its exécution, however their so forget- 
ting is to be accounted for. The mortgage shows on its face that it 
was prepared at the same time that the deed from claimant to the 
bankrupt was prepared and by the same person. The typewriting 
therein is proven to hâve been done on Mr. Glenn's machine, and ail 
the handwriting but the signatures is his. It is regularly certified by 
him, under seal, as having been executed and acknowledged on that 
date. And then the fact that no change was made in the référence 
to the Christian Moerlein Brewing Company is a clear indication of 
genuineness. A mortgage gotten up for the purposes of this case 
would not hâve contained this mistake. Besides, the bankrupt's wife 
in her testimony at Détroit made statements that cannot be accounted 
for except on the basis that the mortgage of February 16, 1909, i s 
genuine. She stated that at the time of the purchase of the property 
she did nothing whatever only to sign the papers — a paper that she 
suppoSed the wife had to sign, but which she did not just know what 
it was. This might hâve referred to the Reidlin mortgage, but she 
did not stop hère. She stated, further, that the paper was signed 
when Lawyer Glenn was up at claimant's and when no one was présent 
except her husband, the claimant, lawyer Glenn and herself. This 
could not hâve had référence to the Reidlin mortgage. It could only 
bave referred to claimant's mortgage of February 16, 1909. If would 
bave been fair to bave submitted that mortgage to the bankrupt and his 
wife, and to hâve asked them directiy about it, but this course was 
not pursued. Besides thèse facts and circumstances, the exécution of 
the mortgage is proven by the testimony of the claimant and that of 
the bankrupt and his wife taken on their behalf after the Détroit 
examination. Possibly the testimony of the bankrupt on this occasion 
shows a better recollection than one would expect after the Détroit 
testimony. 
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The basis of the doubt as to whether the debt is as large as claimed 
is the testimony of certain real estate men that the property was not 
worth more than $7,000 or $8,000 at the time the bankrupt bought it 
and the testimony of a number of reputable witnesses that the bank- 
rupt had said to them after his purchase and before he fled that he had 
purchased the property for $8,000. The latter testimony is denied 
by the bankrupt, but the weight of the testimony is against him, and 
the évidence gives no indication as to why he should make such state- 
ments if not true. But it is inadmissible as against claimant. The 
former testimony is of but Httle value. I am clear, hovvever, that the 
debt as well as the mortgage is genuine. It is proven by the testi- 
mony of the claimant and that of the bankrupt and his wife. The tes- 
timony of the bankrupt and his wife to this effect is not only that 
given by them in their dépositions on behalf of claimant, but that given 
at Détroit. The circumstances under which that testimony was taken 
gives distinct value to it. There was no opportunity given to the bank- 
rupt or his wife to make up a false story. What they testified to was 
their then recollection. Besides, the matter is put beyond question 
by a circumstance. That circumstance is that the mortgage when first 
prepared specified the notes to be secured by it, and they amounted 
to $6,800. This represented the balance to be due the claimant after 
she received $4,000 from the cash to be loaned the bankrupt by the 
Christian Moerlein Brewing Company and subsequei.tly loaned by the 
bank with Reidlin as surety on a iîrst mortgage on the property. 
Clearly the $4,000 was not a payment on the $6,800 as has been inti- 
mated by the trustée. It was in addition thereto, and the whole pur- 
chase price must bave been $10,800 as claimed. 

[5] This brhigs me to the contention that the mortgage was fraud- 
ulently withheld from record, and is there fore void. What are the 
facts in regard to this matter? It is certain that it was not through 
neglect that the mortgage was not lodged for record. It was purposely 
not so lodged sooner than it was; i. e., it was withheld from record 
until then. It is just as certain that its being withheld is directly 
chargeable to Mr. Reidlin, who and his company hold more than two- 
thirds of the indebtedness incurred subséquent to the exécution of the 
mortgage. If it had not been for his advice, the mortgage would bave 
been lodged for record as soon as it was executed. I make this out 
from his testimony. There is some contrariety in the testimony as to 
the talk over the téléphone between him and the claimant on the morn- 
ing of February 16, 1909, to which référence has heretofore been made. 
But such différences as exist are readily reconcilable. There is a dif- 
férence for instance as to how the talk came about. The claimant tes- 
tified that on the morning of the 16th she learned that the bankrupt 
and his wife had gone to Covington, the county seat, to lodge the deed 
for record, and to exécute and lodge for record the Reidlin mortgage ; 
that she thought she should bave been advised that they were going, 
so that she could bave gone with them, and had her mortgage fixed 
up at the same time; and that thereupon she called up the bankrupt 
over the téléphone, and, after complaining of his action, at her re- 
quest he called up Mr. Reidlin to the téléphone, so that she might talk 
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with him. He testified that the talk was at his instance. The d^ed 
expressed the considération to be "$1.00 and other considération paid 
and to be paid," and under advice he had the bankrupt call her up in 
order that he might understand as to the considération to be paid. 
There is a différence, also, as to where Mr. Reidlin and the bankrnpt 
were stationed at the time of the talk. The claimant has it that they 
were at the county clerk's office, and he that they were at the German 
National Bank, to which place they went from the county clerk's 
ofiice. And there is a différence in a substantial degree as to the sub- 
stance of the talk. They agrée that she told him that she wanted a 
mortgage, but was willing that he nave the first mortgage, she to take 
the second. They agrée that he thoreupon gave her advice as to her 
mortgage, and as to the reason he gave for the advice. She has it 
that he advised her not to record her mortgage, and she told him she 
wori ; not do this, and he that he advised her not to take a mortgage, 
and she told him that she would not do this. The reason given for the 
advice as to which they agrée was that otherwise she would hâve to 
pay double taxation. But I think thèse several différences are easily 
reconcilable. The claimant called up the bankrupt at the county court's 
office after the party had left for the bank, and, upon being told where 
they had gone, she called him up at the bank. They were there when 
the talk took place. The bankrupt testified that it happened this way, 
and it had simply escaped claimant that she did not hâve the talk with 
Mr. Reidlin whilst he was at the county court's office, where she called 
up the bankrupt. Then as to the one at whose instance the talk was 
had, it may bave been a coincidence that at the time claimant expressed 
a désire to talk to Mr. Reidlin he indicated a désire to talk to her. 
The fact perhaps that he knew she was talking to the bankrupt may 
hâve led him to want to talk to her about the unpaid considération. 
Then as to the substance of the talk, it is likely that Mr. Reidlin 
understood from the claimant that she would not take a mortgage. 
This cûuld hâve happened without her intending to be so understood. 
That he so understood is supported by the bankrunt's Détroit testi- 
mony. It is a possible view of the matter that she did in fact tell him 
that she would not take a mortgage and that Glenn caused her to 
change her mind by advising her to take it but to withhold it from 
record, upon being told by her what Mr. Reidlin had advised her, 
which would acconiplish the same thing as not taking it. But I am 
strongly inclined to the view that the advice he gave her was not to 
record the mortgage, and that what she said was that she would not 
do so, though he may hâve understood her to say that she would not 
take a mortgage. He testified distinctly that she told him that she 
wanted a mortgage. The withholding it from record would accom- 
plish as much in the way of saving taxes as not taking it. Not taking 
it would not save htr from having to pay taxes on the debt if it be- 
came known to the assessing officer that she held it. If known, that 
was as much liable to taxation without a mortgage as with it. The only 
possible way to save taxes was to keep it from being known, and that 
would be accomplished by withholding it from record. The reason 
for the advice which he gave her, therefore, called for no more than 
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that the mortgage which she told him she wanted should be with- 
held f rom record. She testified that that was what he advised and what 
she said she would do. The bankrupt, in his testimony on her behalf, 
testified to the same effect, but in view of his Détroit testimony not 
much weight is to be attached thereto. Then, whilst he did testify 
that what he advised was not to take a mortgage and that she told 
him that she would not, this question was asked him on cross-exam- 
ination : 

"And didn't you say to her, in substance, if not in exact words, 'JIrs. Wat- 
son, if you bave confidence in your boy, it Is not necessary to liave your mort- 
gage recorded,' or 'It is not necessary for you to talce a second mortgage'? 
Didn't you say tliat to lier in substance, if not la tliose précise words?" 

To this question he answered: 

"ïliat was about tlie substance of the conversation." 

Then, again, it is to be noted that Mr. Reidlin testified after the Dé- 
troit testimony of the bankrupt, when he and his wife had testified 
that no mortgage was given, and that what the claimant had said in 
the téléphone talk was that she would not take a mortgage. This tes- 
timony may, to some extent at least, hâve aiïected his. But, however 
this may be, the testimony requires that I should hold that the sole 
reason why the mortgage was withheld from record was that the- 
claimant might not hâve to "pay double taxation" ; that this idea of 
saving taxes and withholding the mortgage from record to this end 
was put in her head, at least, by Glenn, if not Mr. Reidlin, backed up 
by Glenn ; and that it would not bave been withheld but would bave 
been put to record as soon as executed and acknowledged if Mr. 
Reidlin after he had been told by her that she wanted a mortgage. 
had not undertaken to advise her in regard to the matter. It is to 
be noted further in this connection that the mortgage was so withheld 
from record, not because of any agreement with the bankrupt. He 
was not consulted about it. Nor was it withheld to give him crédit. 
Its withholding was solely on lier own account, and not to favor him. 
The testimony leaves no room for doubt as to this. The only moral 
obliquity of which she was guilty was in trying to évade the taxes due 
from her on account of the indebtedness. And this is somewhat less- 
ened by the lovv moral tone that pervades the commtinity in such mat- 
ters, by the advice of a reputable business man and a reputable lawyer, 
and by the thought that, if she paid taxes on the unpaid purchase 
money and the bankrupt on the property, there would be a payment 
of double taxes. 

[6] Did, then, the withholding of the mortgage from record under 
thèse circumstances and for this reason render it void)? The answer 
to this question dépends upon what is the essential thiiig to render the 
withholding of a mortgage or deed from record void. I do not un- 
derstand it to be essential that the withholding be pursuant to an agree- 
ment with the mortgagor or grantor. A mortgage or deed that is 
withheld from record may be void though there may be no such agree- 
ment. Nor is it sufficient to render it such that others may bave giveu 
crédit to the mortgagor or grantor on the faith that the existence of 
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a mortgage or deed is not shown by the record. In 20 Cyc. p. 447, 
it is said : 

"Where it is either found that ail the acts of the parties were done houestly 
and in good faith, or it is not found that they were dishonest or fraudulent, a 
deed. or mortgage cannot be adjudged fraudulent or void solely on the ground 
that it was not reeorded, and that in ignorance of the existence of the in- 
strument assailed crédit was given to the grantor upon the faith of his sup- 
posed ownership of the property. Where the deed is withheld from record 
merely to gratify the feelings of a proud debtor, the omission is not a fraudu- 
lent act." 

The essential thing as I understand it is that there should be fraud 
in the withholding. The withholding must hâve been fraudulent. It 
should hâve been withheld for the conscious purpose of giving the 
mortgagor or grantor crédit, andi thereby enabling him to deceive oth- 
ers. The matter was put succinctly by Mr. Justice Brown in the case 
of Davis V. Schwartz, 155 U. S. 631, 639, 15 Sup. Ct. 237, 39 L. Ed. 
289, when he said that the mortgage should be "withheld from record 
in order to give the mortgagor a fictitious crédit." 

The statement heretofore given of the circumstances under which 
the mortgage hère was withheld and of the reason for withholding 
it négatives the existence of any such fraudulent purpose on the part 
of the claimant. In her account of the talk with Reidlin over the 
téléphone and of her subséquent talk with Glenn, she testified that 
Reidlin said to her that she need not put the mortgage to record as 
long as she had confidence in her son, and that Glenn, upon being told 
by her what Reidlin had said, confirmed it, and added : "But, if there 
should corne a change, I should put my deed (mortgage) to record." 

Point is made by the trustée of this advice of Glenn. It is taken 
to mean that, if a change should corne in the financial condition of her 
son and he should become involved in debt, then she should put the 
mortgage to record. But it meant no more than that if a change should 
come in her confidence in her son, which she had expressed, then she 
should act. And, were its meaning as claimed, it did not follow that 
the withholding of the mortgage pursuant thereto was in ordfer to give 
her son fictitious crédit. So doing was entirely consistent with the 
purpose being solely to save double taxation. Undoubtedly the with- 
holding might give him fictitious crédit, and she must hâve known that 
it might do so. But such knowledge did not necessarily involve that 
the withholding was in order to that end. The statute, as we hâve 
construed it, contemplâtes that crédit may be given to the maker of 
an unrecorded recordable instrument of writing on the faith that he 
is the owner of the property covered by it and that it is unincumbered, 
and yet, if the writing is reeorded before the créditer acquired a hold 
or lien thereon, it will prevail over him. In view of this, it is difficult 
to see how an instrument of writing withheld, in presumed reliance 
on this right. but with the risk involved, can be held fraudulent and 
void when it is withheld not in order to give fictitious crédit to the 
maker thereof but solely in order to save double taxation, as it is 
termed. 

The subséquent indebtedness incurred by the bankrupt was mainly 
for the purpose of making improvements on the property. The ne- 
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cessity for thèse arose from compétition from a rival establishment 
near by backed by the Christian Moerlein Brewing Company, which 
was set up sbortly after the bankrupt changed from it to the Bavarian 
Brewing Company, and no doubt to some extent at least because of 
the change. It was quite natural for the latter company and Mr. Reid- 
hn, its président, to encourage such expenditures on the part of the 
bankrupt in order that he might successfuhy meet this compétition, 
and it is reasonable to take it that they did so. It was the indebted- 
ness so incurred, in connection possibly with some incurred in the 
conduct of the business, that finally caused the bankrupt's faiUire. 
The bulk of this indebtechiess, more than two-thirds of it, as hereto- 
fore stated, arose from advances made by the Bavarian Brewing Com- 
pany and Mr. ReidHn, its président. And they are behind the attack 
on the mortgage. It may be assumed, for the sake of the argument, 
that they made the advances upon the idea that the property had no 
other mortgage on it than the first one, but they knew the bankrupt 
was indebted to the claimant on account of the purchase price. Be- 
cause of the bankrupt's représentations they thought the amount of 
this indebtedness was less than it really was. But the claimant to no 
extent misled them in this. There is no reason to dbubt that at the 
time they could hâve ascertained the true amount upon inquiry of 
her. There is no évidence that she knew that this subséquent indebt- 
edhess had been incurred except from her knowledge of the making 
of the improvements. If she so inferred, she most likely inferred, 
also, that the Bavarian Brewing Company and Mr. Reidlin, who were 
backing the bankrupt, had furnished the money to make them. And 
according to her understanding they knew that she had a mortgage 
on the property for a balance of purchase money. In no particular 
do I find évidence of any unfair conduct on her part towards the bank- 
rupt's creditors. There is certainly none as to those bebindi the at- 
tack on her mortgage. And if it had not been for the advice, volun- 
teered by Mr. Reidlin, according to bis own évidence, her mortgage 
would hâve been put to record immediately upon its exécution. Harsh 
criticism of her conduct and testimony bas been indulged in, but I 
do not find any warrant therefor in the évidence. 

An order will be entered overruling the motion to reconsider. 



In re SIMON. 

(District Court, W. D. New York. January 11, 1913.V 

1. Bankruptcy (§ 407*)— DiscHABGE — Objections — False Statement Made 
TO Secueb Crédit — Intent. 

ïhe bankrupt liaviug ordered a large quantity of goods from a manu- 
facturer in Deceniber, 1009, in response to a coiumercial agency's request 
for a statement wliich had been applied for by the seller, gave to the 
ageucy a statement which largely overestimated the value of stock on 
hand, also overestimated the amount of cash on hand and In banks by 
$6,281.85, and included large values for leaseholds on stores in various 
cities which were of no value. This statement having been forvrarded to 

'Tôt other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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the seller, crédit to the amount of $21,000 was extended, and in Oetober, 
1910, the concern falled with liabilities of $809,801.54, and assets of 
$441,219.82. Held, that sucli facts showed tbat the bankrupt made th« 
statenient wliich was materially false for the purpose of obtaining prop- 
erty on crédit, and was therefore not entitled to a discharge. 

[Ed. Note. — For other cases, see Banlîruptcy, Cent. Dig. §§ 729-731. 
737, 738, 740-751, 758, 760, 761; Dec. Dig. § 407.*] 

2. Bankruptcy (§ 407*) — Dischahge — False Statembnt in Wbiting. 

Ordinarily statements given by merchants to commercial agencies to 
continue a bu.siness rating are regarded merely as a basis for continued 
crédit, and not as a médium through which particular crédit is given or 
obtained, in which case a statement, though false, is not a bar to the 
merchant's discharge In bankruptcy. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761; Dec. Dig. § 407.*] 

3. Bankruptcy (§ 407*) — False Statement^Disciiarge — Knowledge. 

Where a bankrupt, active in the business of liis firm, signed and de- 
llvered a statement of assets and liabilities of the firm, grossly over- 
stating the cash on hand, investments, merchandise, items, and accounts 
payable, with knowledge that inqviiries were being made concerning the 
flrm's crédit, participating in the advantages obtained by the déception, 
he could not successfully assert, in order to obtain bis discharge, that 
he did not Ivnow that the statement was false. 

[Ed. Note. — For other cases, see Bankruptcy. Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

4. Bankruptcy (§ 407*) — Discharge — Materially False Statement — De- 

LiVERY — Time. 

It is not necessary that a materially false statement made by a bank- 
rupt to obtain goods on crédit should hâve been made or the goods de- 
livered within four months prior to bankruptcy in order to bar his dis- 
charge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. § 407.*] 

5. Bankruptcy (§ 409*) — Discharge — Grounds — Failube to Keep Books. 

An objection to a bankrupt's discharge that there had been a failure 
to keep books of account, etc., was not sustained, where an expert book- 
keeper testified that he was able substantially to ascertain from the 
books and records delivered to the trustées the flnancial condition of the 
flrm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 739, 752- 
757; Dec. Dig. § 409.*] 

6. Bankruptcy (| 409*) — Discharge — Denial — Kebping Books. 

A bankrupt is not bound to keep books in the most scientifle manner, 
and a discharge will not be denied for failure to keep books, if the bank- 
rupt's flnancial condition can be substantially ascertained from the books 
and records kept. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 739, 752- 
757 ; Dec. Dig. § 409.*] 

7. Bankruptcy (| 414*) — Dischabge — Concealment of Books and Papers. 

In proceedings for a bankrupt's discharge, évidence held insufficlent 
to warant a finding that the bankrupt had eoncealed books and papers 
relatlng to the flrm's business. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 720-722; 
Dec. Dig. § 414.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Mi- 
chael C. Simon, individually and as surviving partner of the firm of 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ely Meyer & M. C. Simon, bankrupts. On pétition to review a ref- 
eree's finding overruling spécifications of objection to the bankrupt's 
discharge. Reversed and spécifications sustained in part. 
See, also, 197 Fed. 102, 105. 

Louis W. Severy, of New York City, for International Trust Co. 

Werner & Harris, of Rochester, N. Y. (Hugh J- O'Brien, of Roch- 
ester, N. Y., of counsel), for American Woolen Co. 

Clarence W. McKay, of Rochester, N. Y., for Traders' National 
Bank. 

HAZEL, District Judge. The spécial master found that the bank- 
rupt Simon did not, in contemplation of his bankruptcy, fail to keep 
proper books of account with intent to conceal his true financial 
condition, or the financial condition of the firm of Meyer & Simon 
of which he was a member; that, even assuming that the books were 
improperly kept, Simon had nothing to do with keeping them; that 
he did not obtain money or property on crédit based upon a mate- 
rially false statement made by him in writing; that he did not, as 
claimed by the objecting creditors, destroy certain books and records 
of the partnership by which its true financial condition could hâve 
been ascertained ; and that he did not make a false oath in the bank- 
ruptcy proceeding. The spécifications of objection to the discharge 
of the bankrupt embodying the various grounds of opposition with 
the évidence in their support are submitted for considération upon the 
ground that the spécial master erred in his conclusions. Claim is 
also made by the trustées that it was proven before the référée in 
bankruptcy that the bankrupt had concealed from his creditors assets 
amounting to $250,000; and that he should be required to surrender 
to his trustées the amount concealed. Upon this phase of the con- 
troversy the spécial master found that no assets whatsoever were con- 
cealed, to which détermination exceptions hâve been filed, and an 
appropriate question is presented for review. The involuntary pétition 
was filed on the 7th day of October, 1910, and the adjudication fol- 
lowed oh October 25th. The liabilities were $809,801.54, and the 
assets $441,219.82. A brief description of the nature of the business 
of the bankrupt and the status of the firm at the time of filing the 
pétition in bankruptcy follows. 

[1] The partnership of Meyer & Simon engaged in 1897 in the 
business of manufacturing men's clothing at Rochester, N. Y., for 
the retail trade. The business started with a capital of $6,000 con- 
tributed by Meyer, who died just before the pétition in bankruptcy 
was filed, nothing in the way of property or money having been con- 
tributed by Simon, a practicing lawyer, who after Meyer's death con- 
ducted the business as surviving partner. The venture foreshadowed 
success as is indicated by the fact that quite soon after organization 
the firm located retail stores at Détroit, Boston, Chicago, Kansas City, 
Minneapolis, and St. Paul, and formed and controUed corporations 
for the sale of clothing at Atlanta/ Indianapolis, Birmingham, Los An- 
geles, Louisville, and Evansville. In 1909 and 1910 the firm bor- 
rowed extensively from banks and obtained merchandise on crédit 
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from the American Woolen Company. Statements in writing were 
made purporting to show the financial condition of the firm, and the 
trustées and objecting creditors claim that they made loans and ad- 
vances, and gave crédit to the firm in reliance thereon. The state- 
ments delivered to the Traders' National Bank, the National Bank 
of Commerce, and to R. G. Dun & Co., and thence transmitted to the 
American Woolen Company, were alike and read as f oUows : 

Inveiitory taken December 31st, 1909. 

Assets. 

Stock on hand ?302,187 85 

Cash on liand and in bank 15,729 30 

Bock accounts 21,598 75 

Investraents 424,180 70 

Fixtures 12,500 00 

$776,196 60 
IjiablUtles. 

Mercliandise $ 68,822 40 

Banks 180,000 00 

$248,822 40 

Net worth §527,374 20 

Insurance $250,000 00 

[Signed] Ely Meyer & M. C. Simon. 

The statements were untrue in varions important particulars. For 
instance the cash on hand and in banks was $6,281.85 less than claimed 
in the statement. That such was the fact appears clearly enough 
from the testimony of the accountant who examined the books at the 
request of the receivers in bankruptcy, and which testimony it seems 
to me was not successfuUy controverted. It is claimed by the trustées 
that the books of the bankrupt failed to show the true value of the 
merchandise on hand, though the statements gave such value as $302,- 
187.85. No inventory of merchandise on hand was kept, the bank- 
rupt testifying to the customary destruction thereof at the end of 
the year. That the item of $302,187.85 representing clothes and trim- 
mings largely exceeded the real value thereof is not seriously con- 
troverted. The claim that there was no intention to overestimate such 
value, and that the bankrupt was unacquainted with the conteints of 
the statements as they were not actually written by him or under his 
direction, is insufficient, as hereinafter more particularly stated, to 
justify holding that what he actually did was unaccompanied by a 
fraudulent intention or purpose. One of the statements was signed 
and delivered by him personally, and another was delivered by him 
and his partner. Circumstances arising in the conduct of a partner- 
ship or joint venture can readily be conceived which would justify 
holding one of the partners blameless for acts done by a partner with 
fraudulent intent, and under such circumstances a discharge should 
not be denied him, but it is inconceivable that the bankrupt Simon, 
having signed the statement and delivered the same, was ignorant of 
the purport of the statements and their falsity. Certain it is that he 
çarticipated in the benefit of the loans from the banks and of the 
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crédit obtained by the asserted false statements which were the open 
sésame by which the sums of $15,000 from the National Bank of 
Commerce and of upwards of $100,000 from the Traders' National 
Bank were obtained. It was his duty under the circumstances to 
hâve such familiarity with the statements of the firm's financial con- 
dition as woùld enable him to vouch for their accuracy. 

It is also shown that in December, 1909, the American Woolen 
Company took an order from the bankrupt, and that, before making 
a delivery, inquiry was made of Dun & Co. as to the financial standing 
of the firm. At the request of the commercial agency, the bankrupt 
delivered to it a copy of the above-quoted statement signed by him 
in the name of the firm. Upon transmission of this statement to 
the American Woolen Company, crédit was given the firm to the 
amount of $21,000, the value of the merchandise previously ordered, 
but not delivered. In my mind there is no doubt that the crédit was 
given in reliance upon the truthfulness of the représentations con- 
tained in the statement, which, as has been said, was false in the par- 
ticulars dwelt upon, and also in respect to the item of investment 
which was stated as amounting to $424,180.70 and included $240,000 
purporting to be the value of leasehold interests in stores in différent 
cities. That such values were overstated by approximately $100,000 
is undoubted. Nothing was paid outright for the leases, and their 
value was largely spéculative and conjectural. Did the bankrupt 
intentionally falsify the claim of investments to deceive his cred- 
itors? Expert évidence was given to show that the lease in Boston 
had no distinct market value, the bankrupt having in fact agreed to 
pay too large a rental, and that efforts to dispose of such lease had 
failed before the making of the statement, yet $20,000 was stated to 
be its value. The value of the leasehold in Chicago, which contained 
a restriction against subletting the premises without the consent of 
its lessor, was likewise overstated. 

An analysis of the évidence indicates that in the year 1909 the firm 
sustained losses of upwards of $300,000, losses of such magnitude that 
Simon may be presumed to hâve been aware thercof at tlie time of 
making the statements in question to the banks and to the commercial 
agency, statements which owing to the excessive values put upon the 
investment account and upon the stock on hand show a large increase 
of business and property. The bankrupt knew that statements were 
annually given to Dun & Co., Commeixial Agency, for gênerai circu- 
lation among the trade, and he thoroughly understood the purpose 
and usefulness thereof. He knew that further crédit and the character 
ci the firm's rating depended upon the représentations made, and he 
also knew, as indicated by the exhibit Culver letter, that the trade 
was commenting unfavorably upon the firm's financial condition 

[2] Ordinarily statements are given by merchants to commercial 
agencies to continue a business rating, and are regaided merely as 
a basis for continued crédit and not as a mediiTU". through which par- 
ticular crédit is given or obtained, and in such a case, even when the 
statement is false, the bankrupt is not debarred from a discharge in 
bankruptcy. In re Russell, 176 Fed. 253, 100 C. C. A. 77. In that 
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case Judge Lacombe in the opinion of the court called attention to 
subdivision 3 of section 14b of the Bankruptcy Act (Act July 1, 1898, 
c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427]), as amended 
in 1903 (Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797), and which read 
as follows : 

"(3) obtained property on crédit from aiiy person upon a materlally false 
statenient in writing inade to such person for the purpose of obtaining such 
property on crédit." 

After stating the history of the amendment and its wording as it 
left the House of Représentatives and was afterwards changed in 
the Senate, the court said : 

"It would seem from tlils that the ordinary statement of flnaneial condi- 
tion made to a mercantile agency for gênerai circulation among its inquiring 
subscribers would not be within the statute." 

Several cases were reviewed vvithout an expression of opinion there- 
on by the court which substantially held that, where statements were 
made to commercial agencies with the intent that they should be shown 
to creditors or used to meet inquiries made for the spécial purpose 
of extending crédit if satisfactory, the same rule applied as if the 
bankrupt had himself made the false statements and procured crédit 
thereon. In 1910 subdivision 3 was again amended and broadened. 
It now reads : 

"(3) obtained nioney or property on crédit upon a materially false state- 
ment in writing, made by hini to any person or hls représentative for tlie 
purpose of olitaiiiing crédit from such person." Act June 25, 1910, c. 412, 
§ 6, 36 Stat. 839 (U. S. Comp. St. Supp. 1911, p. 1496). 

And in Re Petersen, 10 Am. Bankr. Rep. 355, it is held that the 
right to a discharge is governed by the law at the time of fihng the 
pétition. 

In this case Simon knew that inquiries were being made to the com- 
mercial agencies concerning the firm of which he was a member, and 
he no doubt made the objectionable statement to quiet such inquiries 
and to obtain crédit from the American Woolen Company, and loans 
and advances from banks, and not simply for the purpose of continu- 
ing the previous rating. In Re Kyte (D. C.) 174 Fed. 867, it was held 
that the procurement of crédit upon an intentionally false statement 
made to a mercantile agency to prevent the giving ont of unfavorable 
reports to subscribers bars a discharge. 

[3] To simply assert that he did not know that the statement was 
false in respect to cash on hand, investments, and merchandise items, 
or accounts payable does not excuse the bankrupt. His signature 
thereon and delivery thereof, his activity in the business, and his par- 
ticipation in the advantages obtained by the déception raise a prc- 
sumption of an evil intention, which he has not overcome by reliable 
proof, to obtain the creditors' goods upon the strength of the misrep- 
resentations. Hardie v. Swafford Bros. Dry Goods Co., 21 Am. Bankr. 
Rep. 457, 165 Fed. 588, 91 C. C. A. 426, 20 h. R. A. (N. S.) 785 ; 
In re Schwartz, 28 Am. Bankr. Rep. 670, 201 Fed. 166. There are 
cases which hold intention to deceive on the part of the bankrupt as 
201 F.— 64 
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whoUy immaterial. In re Shafter (D. C.) 22 Am. Bankr. Rep. 147, 
169 Fed. 724; In re Terens (D. C.) 22 Am. Bankr. Rep. 895, 172 Fed. 
938; In re Augspurger (D. C.) 25 Am. Bankr. Rep. 83, 181 Fed. 174. 

[4] The contention by the bankrupt that to bar his discharge the 
merchandise obtained by means of the f aise statements must hâve been 
delivered within four months of bankruptcy is untenable. The Bank- 
ruptcy Act, as amended in 1910, does not prescribe any limitation of 
time within vvhich the crédit must hâve been given or the merchandise 
delivered, and the authorities cited by counsel for the bankrupt do 
not uphold him in his contention. See 3 Remington on Bankruptcy, 
§ 2570; Loveland on Bankruptcy, § 730; In re Scott (D. C.) 11 Am. 
ijankr. Rep. 327, 126 Fed. 981 ; In re Terens, supra. 

[5] The spécification relating to the failure to keep books of ac- 
count is claimed to be supported by the failure to keep an inventory 
of merchandise on hand and a more complète account of the trans- 
actions with the several subsidiary stores, but as the expert bookkeeper 
who testifîed for the trustées was able to substantially ascertain from 
the books and records which came into the possession of the trustées 
the fînancial condition of the firm, this objection is not proven. The 
évidence shows that journals, ledgers, cash books, and blotters were 
kept by a single bookkeeper of the firm who had been in its employ 
for a number of years; that such books contained the usual informa- 
tion ; that the branch stores kept sets of books, duplicates of which 
were kept at Rochester ; and that it was not customary to keep inven- 
tory books or private ledgers. 

[6] In thèse circumstances I am of opinion that the principle ap- 
plies which provides that books need not be kept in the most scientific 
manner, and that a discharge should not be denied the bankrupt on 
that ground. In re Rauchenplate, 9 Am. Bankr. Rep. 763. The de- 
struction of the inventory upon which the statements were based was 
no doubt a suspicious circumstance, and it lias been considered upon 
the question of their falsity. 

[7] The third spécification deals with the concealment and destruc- 
tion of books, and évidence is given to show that on the night prior 
to the bankruptcy Simon was seen to leave his business clandestinely 
and late at night, bearing away with him what seemed to the witness 
Grover to be books and records. The theory of the trustées that such 
articles were the missing inventory books is not, however, sufficiently 
proven, and I am disinclined to give this item of testimony the weight 
claimed for it, especially as the witness Sullivan, the bookkeeper of 
the firm, swore that no inventory books were kept, and that ail the 
firm books were delivered to the trustées when they entered into pos- 
session. 

The fourth spécification relates to concealment of assets. Inasmuch 
as it has already been found herein that the bankrupt misrepresented 
and exaggerated the value of the assets of the firm, I am unable to 
hold on this record that he also concealed assets from his trustée in 
the large amount claimed. If the bankrupt possessed the- aniount 
of money and property claimed to hâve been concealed from his trus- 
tées, the probabilities are that the affairs of the firm would not hâve 
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corne into the bankruptcy court at the time they did. In support of 
this contention, stress is laid upon Simon's conduct subséquent to the 
bankruptcy with regard to his expenditures and plans to organize 
another company, but I am unable to perceive sufficient testimony that 
rises to the dignity of évidence to bear out the claim of concealment, 
and mère suspicion, conjecture, or surmise is not a basis for such a 
conclusion. 

There were other reasons assigned for withholding the discharge, 
among which were omissions to schedule property, and the making of 
a false oath in this proceeding, but the spécifications lack proof . Pre- 
liminary objection was made by the bankrupt to the sufficiency of the 
spécifications because of improper vérification, but I think such tech- 
nical objection may be overruled. 

My conclusion is that the trustées and the objecting creditors hâve 
proven by a fair prépondérance of the évidence that the bankrupt by 
materially false statements in writing made with an intention of mis- 
representing the value of his assets obtained money and property f rom 
the objecting creditors who relied upon such statements. The dis- 
charge will be withheld on that ground, and, as the évidence is insuf- 
ficient to sustain spécifications two, three, and four, they are dismissed. 
An appropriate order embodying this disposition of the spécifications 
and of the question which was submitted for review and answered 
in the négative may be entered. 



PACIFIC BUILDING & LOAN ASS'X v. HARÏSON. 

(District Court, W. D. Washington, S. D. January 15, 1913.) 

No. 1,132, In Equlty. 

(Syllahus hy the Court.) 

Intebnal Revenue (§ 9*) — Corporation Taxes — Statutoet Provisions. 

Upon demïirrer to complaint, asking the refundlng of certain corpora- 
tion taxes paid by eomplainant under Act Cong. Aug. 5, 1909, c. 6, § 38. 
36 Stat. .112 (U. S. Oomp. St. Supp. 1911, p. 946), and that the collection 
of further taxes be enjoined. Held not withln exception. Demurrer 
sustalned. 

[Kd. Note. — For other cases, sce Internai Revenue, Cent. Dig. |§ 13-28; 
Dec. Dig. § 9.*] 

In Equity. Suit by the Pacific Building & Loan Association against 
Millard.T. Hartson. Demurrer to complaint sustained. 

B. S.;Grosscup and W. C. Morrow, both of Tacoma, Wash., for 
complaiiiant, cited Flint v. Stone-Tracv Co., 220 U. S. 107, 31 Sup. 
et. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312; U. S. v. Trinidad Coal 
Co., 137 U. S. 160, 11 Sup. Ct. 57, 34 L. Ed. 640; Union Ins. Co. 
V. Hoge, 62 y. S. (21 How.) 35, 16 L. Ed. 61; Gibbons v. Mahon, 

^•For other cases see aame topic & Snumbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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136 U. S. 549, 10 Sup. Ct. 1057, 34 L. Ed. 525 ; Latîmer v. Equitable 
L. & Inv. Co. (C. C.) 81 Fed. 776, 782; Sharon v. Sharon, 75 Cal. 1, 
16 Pac. 345-359; Robison v. Wolf, 27 Ind. App. 683, 62 N. E. 74- 
77; Spruance V. Farmers' & Merchants' Ins. Co., 9 Colo. 73, 10 Pac. 
285, 287; Hamilton v. Des Mornes Valley R. Co., 36 lovva, 31, 39; 
Mygatt V. N. Y. Pro. Ins. Co., 21 N. Y. 52, 65 ; iMuller v. St. Life 
Ins. Co., 27 Ind. App. 45, 60 N. E. 958, 960; Spîawn v. Chew, 60 Tex. 
532-535 ; Cook on Corporations (3d Ed.) §§ 9, 12 ; Fisher v. Essex 
Bank, 5 Gray (Mass.) 373 ; In re Stillwell's Est. (N. Y. Sur.) 34 N. Y. 
Supp. 1123; In re Birdsall's Est., 22 Mise. Rep. 180, 49 N. Y. Supp. 
450-455; Opinions Attorneys General for 1910, page 194. 

B. W. Coiner, U. S. Atty., of Tacoma, Wash., and C. F. Riddell. 
Asst. U. S. Attv., of Seattle, Wash., for défendant, cited 39 Cyc. 257; 
Eversmann v. Schmitt, 53 Ohio St. 174, 41 N. E. 139, 141, 142, 29 L. 
R. A. 184, 53 Am. St. Rep. 632; 6 Cvc. 120; 28 Cvc. 1781; 36 Cyc. 
1304-1307; Rhodes v. Mo. Sav. & Loan Co., 173 111. 621, 50 N. E. 
998, 1000, 42 L. R. A. 9Z; Opinions of Attorneys General for 1910, 
page 189 and following, 

CUSHMAN, District Judge. Tbis case is brought, asking tbe re- 
funding of certain corporation taxes paid by complainant to the de- 
fendant, coUector of internai revenue, and that the collection of fur- 
ther taxes be enjoined. Tbe tax is under section 38 of the act of Au- 
gust 5, 1909 (36 Stat. pt. 1, p. 112). Complainant daims that it does 
not fall within the act, and that, if it does, it cornes within the excep- 
tion therein. The act provides : 

"That every corporation, joint-stock company or association, organlzed for 
profit and having a capital stock represeuted by sliares * * * shall be 
subject to pay annually a spécial tax ; * * * Provided, however, tliat 
uothing in this section contained shall apply * * * to domestic building 
and loan associations, organlzed and operated exclusively for the mutual 
benefit of tbe meuibers, * * * no part of the net incouae of wlilcli iuures 
to the benetit of auy private stockholder or individual." 

The cause is before the court upon defendant's demurrer to the 
complaint, which allèges that complainant is a Washington corpora- 
tion, organized under the laws of that state relating to the incorpora- 
tion of building and loan associations. The Washington statutes pro- 
vide: 

"Whenever any nuniber of persons not less than ten désire to be Incor- 
porated as a building and loan association, for the pnrpose of accumulatlug 
the savings and funds of its raembers and lendiug its shareholders or others 
the funds so accumulated, they shall make and exécute a written déclaration 
to that effect in the font) now provided by statute for the exécution of deeds 
of real estate, to entitle the same to record. • • • Upon complying with 
the foregolng requirements, and upon fillng an affidavit of proof of such pub- 
lication in the office of the Secretary of State, the persons executing such 
déclaration, their associâtes and successors, shall become a corporate body." 
Section 7128, Plerce's Code ; section 3C01, 2 Rem. & Bal. Code. 

"The name 'building and loan association,' as used In this act, shall Include 
ail corporations, societles, organlzatlons or associations doing a savlng and 
loan or Investment business on the building society plan, whether neutral 
[mutual] or othervvlse, and whether issuing certiflcates of stock which mature 
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at a time flsed in advance or not." Section 7149, Pieree's Code ; section 3622, 
2 Rem. & Bal. Code. 

"Any shareliolder whose stock lias not been declared forfeited in such as- 
sociation, and whose sliare or sliares are not pledged upon a loan, may vvith- 
draw sncli share or shares from the association at any time after one year, 
by giving at least sixty days' notice in writing to tlie secretary of his inten- 
tion to do so. * * * " Section 7154, Pieree's Code ; section 3627, 2 Rem. 
& Bal. Code. 

"AU corporations organized in this state and doing business in tliis or any 
other State as building and loan associations, shall comply witli and be sub- 
.1ect to ail the provisions of this act within sixty days after its passage. 
« * *" Section 71fiO, Pieree's Code; section 36?.3, 2 Kem. & Bal. Code. 

"Each association shall adopt hy-laws for its government, and therein de- 
scribe tlie manner in which its Imsiiiess shall lie transacted. whicii by-laws 
shall be in conforuiity with the V'rovisions of this act. and the laws of this 
State. * * *" Section 71.30, Pieree's Code; section 3603. 2 Rem. & Bal. 
Code. 

"For every loan made a note or bond secured hy first mortgage on real 
estate shall be given. which security shall be double the value of the loan 
and satisfactory to the directors, and where the horrowers are shareholders 
of the association, the loan shall also be secured by a pledge of their shares 
as collatéral security : Provided. that the directors in their discrétion may 
loan upon the securit.y of the association stock to the amount of its with- 
drawal value, and may also loan upon or invest in approved fédéral, state, 
county and municipal bonds and warrants." Section 7131, Pieree's Code; 
section .3604, Rem. & Bal. Code, vol. 2. 

The articles of incorporation provide: 

"We do désire to be incorporated as a building and loan association 
for the purpose of accumulating the savings and funds of the menibers of 
said association, and lending the shareholders of such association and others, 
the funds so accumulated. The business opérations of this association are 
to be confined wholly to Pierce county and the eounties adjacent thereto." 

Provision is also made for 10 directors. The by-laws provide that 
the Company — 

"is entirely mutual, there belng no preferred stock. No member shall hold 
more than otie hundred shares of stock." 

"The authorized capital stock of this company shall be four million 
($4,000,000.00) dollars, divided into îorty thousand (.'lOflOO) shares of the par 
value of one hundred (.lilOO.OO) dollars each." 

It is further provided that the directors shall be elected by the 
'lareholders, who vote by share, unless in arrears. The directors 
pass upon ail loans, fix the rate of interest, and direct its investments. 
The by-laws provide : 

"Article IV. 

"Section 1. The stock issued by this association shall be of one klnd, to wlt: 
"Investors' guaranteed dlvideud stock, which is payable in monthly iustall- 
ments of flfty cents (50^) for each share, the par value of which shall be one 
hundred ($100.00) dollars. If the payments on this stock are made regularly 
for a period of ninety-six (96) months, and not otherwise, the then légal 
liolder may withdraw ail payments so made with interest at the rate of seven 
per cent. (7%) per annum for the average time the payments hâve been on 
deposit, and ail other profits that may hâve accrued to the crédit of said 
shares : Provided, that the entire amount may be pald at any time, and the 
extra payments so made may be wlthdrawn on sixty days' notice with inter- 
est at the rate of flve per cent. (5%) per annum. No interest will be allowed 
on a deposit wlthdrawn before six months. The payments on thia stock are 
due and payable on the twentieth day of each and every month. 
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"The following table is the guaranteed loan and surrender values after one 
year, based on one share: — 

Paid-up Certificate for 
12 montlis Loan ?S.08 $10.00 

24 months Loan 8.32 21.00 

36 months Cash 18.00 32.00 

48 months Cash 24.35 42.50 

60 months Cash 31.80 53.00 

72 months Cash 39.33 63.00 

84 months Cash 48.71 72.00 

96 months. Retiirn of ail payments with 7% per 
annum for average tlme on deposit. 

"Not more than one-half of the money received in stock payments shall be 
used to pay wlthdrawing members, and siich payments shall be niade in the 
order in which certlflcates hâve been preseuted for caucellation." 

"Article V. 

"Section 1. The investment fund shall consist of ail money received on 
stock payments and ail profits earned, except such proportion thereof as bc- 
longs to the expense fund as provided in thèse by-laws, and shall be charge- 
able with ail dividends declared, interest upon borrowed money, Interest paid 
on the withdrawal of stock, and ail taxes and flre Insurance premiums or 
other sums necessarily expended to protect the investments or loans of the 
Company. 

"Sec. 2. The expense fund shall consist of membershlp fées and otber 
premiums on stock, and one per cent. (1%) per annum on the par value of 
ail stock issued by this company, and one per cent. (1%) per annum on ail 
loans to nonmembers of the association. The expense fund shall be charge- 
able with ail expenses of management. 

"Sec. 3. A surplus fund shall be created by using twenty-flve per cent. 
(25%) of the expense fund herein provided for whlch surplus fund shall be 
drawn on when necessary to fulflll any guaranty. 

"Durlng the month of January of each year, beginning with the January 
prier to the maturity of the flrst outstanding stock, the direotors shall dé- 
termine what amount of such accumulated surplus fund Is necessary to meet 
the outstanding gnaranties, and the balance of such fund shall be distributed 
to the stockholders whose stock matures durlng that calendar year. 

"The moneys in said fund may be Invested in the discrétion of the board 
of directors in such forms of investment as other funds of the company are 
required iy law and thèse by-laws to be invested. 

"Sec. 4. Whenever the directors eonsider it advlsable, they are authorized 
to borrow money temporarlly for the company. 

"Sec. 5. Whenever consldered advisable by the executive committee, they 
are authorized to enter into a contract or to ratify any contract already 
made with one or more persons to develop the company's business : Provided, 
no further compensation be allowed than the amount set aside in thèse by- 
Jaws as an expense fund." 

Section 1, art. 6, of the by-laws is the samë as section 7131, Pierce's 
Code (section 3604, Rem. & Bal.) of the statute above set out. 

"Article VII, 

"Section 1. At any time, should the directors find that the Income of the 
association cannot be loaned profitably, they may cancel any outstanding 
certiflcat«s of gênerai stock not borrowed upon, and shall pay the légal holder 
thereof an amount equal to the book value of stock so cancelled, and the 
deposltlng of a copy of the resolution of the board of directors ordering the 
rédemption of such stock, postage prepaid, in the postofHce at Tacoma, Wash- 
ington, addressed to the last known address of each shareholder as furnished 
to tiie association and as shown by its books, shall be deemed a good and 
sufficient tender, and within thirty (30) days tliereafter ail the rights and 
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equities of any holder of auy such stock in any further profits sliall be ter- 
minated." 

The injunctive relief herein asked must be denied under the plain 
provisions of section 3224, R. S. (Thomson, Fédéral Statutes Anno- 
tated, volume 3, page 600). 

Complainant sues as a corporation. It is admitted that it is a cor- 
poration organized for profit under a lavv, but complainant contends 
that it bas not a capital stock represented by shares. The "building 
and loan association" statutes cover, not only "mutual" companies, 
but those doing business planned on other lines. They also insure 
the shareholder, whose stock bas not been forfeited and whose shares 
are not pledged, the right of withdrawal, and ail of the provisions 
of the act are made applicable to those corporations organized and 
doing business in the state as building and loan associations. 

The articles provide that the issued capital stock of the company 
shall be $4,000,000, divided into 40,000 shares of the par value of $100 
each, that no member shall hold more than 100 shares of the stock, 
and that the shareholders shall vote for the corporate directors by 
the share. There are other provisions in the articles and by-laws 
concerning the shares of stock in this corporation, but the complain- 
ant contends that mère words should be disregarded and the character 
of the association examined. 

In an ordinary corporation, the capital stock is fîxed and the share- 
holder bas a right to a voice in its management, a share in its profits, 
and to receive an aliquot part of the proceeds of its capital on the 
winding up of a corporation. It is contended that thèse are essentials 
which show that the shares issued by the complainant differ from cor- 
porate shares. 

If this corporation were, at any particular time, dissolved, the as- 
sets of the corporation would, unque.stionably, be distributed pro rata 
among the then shareholders. Therefore, as to its présent members, 
it is a corporation having capital stock represented by shares, although, 
by the maturing of the stock and the retirement of shareholders, its 
shareholding membership is constantly changing. 

A building and loan association dififers in some respects from the or- 
dinary corporation ; but the fédéral statute itself shows, by the excep- 
tion therein coiitained, that Congress intended to exempt what would 
otherwise hâve been included, but for the express exception. The ex- 
emption is not of ail building and loan associations, nor those tested 
by the>prdinary characteristics of corporation shares of stock, above 
pointed out, but the exemption is of — 

•'doinestic building and loaa associatious * • * organized and operated 
exclusiveiy for tlie mutuai benefit of tlie nieml)ers. no part of tlie net income 
of wlileli inures to tlie benelit of any private stoekholder or individual." 

A shareholder in the complainant corporation does not acquire with 
bis shares a fixed aliquot part in the property of the corporation, but 
only such part of its authorized stock. With an increase in its mem- 
bership, the fraction representing his interest in the whole bas become 
smaller; but the total capital correspondingly is increased, so that the 
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actual value should iiot diminîsh, but it is not a fixed share of the 
whole. 

The tax is not upon corporations "divided" into shares, but "repre- 
sented" by shares. The former would imply more fixity than the lat- 
ter. No matter how the stock issued in this corporation expands or 
contracts, it continues to be "represented" by shares until the last 
share is retired. 

Only one kind of stock is provided for in the by-laws, designated 
as "investors' guaranteed dividend stock," and bearing interest at the 
rate of 7 per cent, for the average time the payments hâve been upon 
deposit. It bas been argued that this guaranty feature does not de- 
stroy the mutuahty of the shareholders in ail of the profits ; that, if ail 
of the stockholders were to exercise the privilège of withdravving at 
the same time, the guaranty would be of no value. In practice, such 
a thing would not likely occur. Those whose stock has matured, and 
who exercised the privilège, secure 7 per cent., under the guaranty, 
together with other profits that may hâve accrued to the crédit of said 
shares. If the association had made less than 7 per cent, profit an- 
nually, when a sufficient number of its shareholders had exercised 
the privilège afforded by the guaranty, the remainder would be strip- 
ped of their profit. 

There is a further provision in the by-laws (page 13 of the bill of 
complaint), which states : 

"Xot more than one-lialf of the money reeeived in stock payments shall be 
used to pay withdrawing meiiibers, and such payments shall be made in the 
order In which certiflcates hâve been presented for caiicellation." 

Clearly the efïect of this provision is to make two classes of stock. 
Assuming that a uniform profit of 7 per cent, is made upon invest- 
ments and loans, then, under the guaranty above, the first half of the 
subscribing shareholders would hâve the absolute right of withdrawal ; 
but the rest, the later subscribers, would be forced to remain in the 
Company, which would make their stock "common stock." If the 
profits were less than 7 per cent., they would not receive as much as 
the early subscribers exercising the privilège of withdrawal, and if the 
profits were more than 7 per cent, their profits would be greater. In 
any event, the "mutuality" in the profits of the association is clearly 
destroyed by this provision. 

In view of the provisions for the loaning of the funds of the cor- 
poration to nonmembers, for issuing preferred or guaranteed interest- 
paying stock, and that allowing the directors, upon finding that the 
income of the association cannot be loaned profitably, to "cancel any 
outstanding certificates of gênerai stock not borrowed upon," paying 
the holder the book value of the stock so canceled, thereby being au- 
thorized to retire any and ail stock in their discrétion, it is clear that 
the complainant cannot be said to be — 

■'organized * » * excluslvely for the mutnal benefit of tlie members, no 
part of the net Income of which inures to the beueiit of any private stock- 
holders or individuals." 

Demurrer sustained. 
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nOSCHYNIALSKI v. IIALE. 
(District Court, D. Nebraska, Grand Island Division. Jauuary 31, 1913.) 

No. 19. 

1. CouKTS (§ 344*) — Ferekal Coukts — Privilège from Service of l'iiocESS. 

in tlie aljsence of a state statute on the subject, the qne.stion of priv- 
ilège of suitors and witnesses froni service of process niust be deternilned 
by tlie United States court as a question of gênerai jurisprudence, by 
the exercise of Its independent judgnient. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 917; Dec. Dig. § 
344.*] 

2. Process (§ IIS*) — Exemption from Service — Persons I^xempted. 

ïhe privilège of suitors and witnesses from service of process extends, 
not only to tliose who attend before the court on the trial, but a)so to 
those who attend as parties, or as witnesses, before niasters in chancery, 
registers in bankruptcy, examiners, and commissioners to take déposi- 
tions ; and the mère fact that dépositions are taken by agreenient does 
not impair the privilège. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 146; Dec. Dig. 
§ lis.*] 

3. Process (§ 118*) — Exemption from Service — Pebsons Exempted. 

The privilège of a suitor from service of process extends to his at- 
tendance before a uotary public for the taking of his déposition, pur- 
suaiit to agreement of the attorneys of tlie parties ; for, though a notary 
taking déposition is not a tribunal having the powers of a master in 
chancery, a wltness may, under Comn. St. Neb. 1911, c. 61, § 7, and Rev. 
St. § 863 (U. S. Comp. St. 1901, p. 661), be compelled by process to attend 
before a notary and to answer questions put to him. 

[Ed. Note. — For other cases, .«ee Process, Cent. Dig. § 146; Dec. Dig. 
î 118.*] 

Action by Valentine Roschynialski against Johnson T. Haie. Plea 
to jurisdiction sustained. 

A. Norman, of Ord, Neb., R. H. Mathew, of Loup City, Neb., and 
Claude A. Davis, of Ord, Neb., for plaintiff. 

J. S. Pedler and W. A. Prince, of Grand Island, Neb., for de- 
fendant. 

THOMAS C. MUNGER, District Judge. The défendant was 
served with a summons issued in an action begun in the state court. 
He removed the action to this court, and has presented a plea to the 
jurisdiction. The pétition was filed in the state court in March, 1912, 
and the summons was issued and served on July 25, 1912, while the 
défendant was in the county where the action was begun. The de- 
fendant, at the date of filing the pétition and ever since, has been a 
résident of another state. At the date of the issuance of the sum- 
mens in this case there was pending in the same county an action in 
replevin, wherein the défendant in this action was plaintiff. That 
action was about to be tried. The défendant had corne from another 
state, bringing the body of a deceased relative for interment in an- 
other county in this state, and as soon as that duty was performed 
he was induced to go to the county where this action was brought, 

♦For other cases see same topic & S numbkr in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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in pursuance of an agreement between the attorneys for the parties 
in the replevin action that his déposition should be taken there, before 
a notary public, as a witness on his own behalf in the replevin action. 
His déposition was so taken, and the summons in this action was 
served on défendant, within a few minutes of the time he concluded 
his testimony, and before he had a reasonable time to départ for his 
home. Under the Civil Code of Nebraska, the défendant was not 
exempt from service of summons, on the ground that he was a non- 
resident of the state or of the county, as he was in the county when 
the summons was issued and served, although the pétition was fded 
before he came into the county. William Mosher v. August Huwaldt 
et al, 86 Neb. 686, 126 N. W. 143. 

[1] Was the défendant privileged from service of this process be- 
cause of his attendance as a witness, to give his déposition in another 
action? There appears to be no décision by a United States court 
directly upon this point. The privilège of suitors and witnesses from 
service of process is not founded upon any statute of this state, and, 
as it is a question of gênerai jurisprudence, a définition of the com- 
mon-law privilège, it is the duty of this court to décide the question 
b}^ the exercise of its independent judgment. Haie v. Wharton et al. 
(C. C.) 73 Fed. 739-746; vSkinner & Mounce Co. v. W^aite et al. (C. 
C.) 155 Fed. 828-831; Kaufman v. Garner (C. C.) 173 Fed. 550-552. 

[2| The reason why this privilège is extended to suitors and wit- 
nesses has often been stated. It is to secure to them the right to give 
testimony and assistance in the trial of an action, unhindered by ex- 
posure to suits by reason of their présence upon the court. The rule 
is founded in public policy, and is for the benefit of the court, as 
well as of the parties. Its application has been illustrated by many dé- 
cisions of the United States courts, exhibiting a libéral interprétation in 
favor of the privilège. Parker v. Hotchkiss, 1 Wall. Jr. 269, Fed. Cas. 
No. 10,739; Lyell v. Coodwin, Fed. Cas. No. 8,616; United States 
v. Bridgman et al, Fed. Cas. No. 14,645; Brooks et al. v. Farwelî 
et al. (C. C.) 4 Fed. 166; Bridges v. Sheldon (C. C.) 7 Fed. 17, 44; 
Plimpton V. Winslow (C. C.) 9 Fed. 365 : Atchison v. Morris (C. C.) 
11 Fed. 582; Larned v. Griffin (C. C.) 12 Fed. 590; Nichols v. Hor- 
ton (C. C.) 14 Fed. 327; Wilson Sewing Machine Co. v. Wilson 
(C. C.) 22 Fed. 803 ; Small v. Montgomery (C. C.) 23 Fed. 707 ; Ex 
parte Schulenburg (C. C.) 25 Fed. 211; Kauffman v. Kennedy (C- 
C.) 25 Fed. 785 : Holyoke & South Hadley Falls Ice Co. v. Ambden 
(C. C.) 55 Fed. 593; Kinne et al. v. Lant (C. C.) 68 Fed. 436; Haie 
V. Wharton et al., supra ; Morrow v. U. H. Dudley & Co. (D. C.) 144 
Fed. 441; Skinner & Mounce Co. v. Waite et al., supra; Peet v. 
Fowler (C. C.) 170 Fed. 618; Kaufman v. Garner, supra. 

The privilège has been extended, not only to those who attend before 
the court upon the trial, but also to those who attend as parties, 
either as défendant or plaintiff, or as witnesses, before masters in 
chancery, registers in bankruptcy, examiners, and commissioners to 
take dépositions. 1 Gr, on Ev. § 317; Bridges v. Sheldon, supra; 
Plimpton V. Winslow, supra; Larned v. Griffin, supra; Morrow v. 
U. H. Dudley & Co., supra; Parker v. Marco, 136 N. Y. 585, 32 
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N. E. 989, 20 L. R. A. 45, 32 Am. St. Rep. 770; Miller v. Dungan, 
Z7 N. J. Law, 182; First Nat. Bank of St. Paul v. Ames et al., 39 
Minn. 179, 39 N. W. 308. The fact that the dépositions were takeii 
by agreement, rather than upon notice and by service of subpœna, 
does not impair the privilège. 1 Gr. on Ev. § 316; Plimpton v. Wins- 
low, supra; Parker v. Marco, supra. 

[3] It is contended that the défendant was not privileged from 
service of process in this case, because his attendance before the 
notary was not an attendance before the court, nor before any tri- 
bunal vested with the authority of the court. The décisions in the 
cases of Gréer v. Young, 120 111. 184, 11 N. E. 167, and Cassem 
V. Galvin, 158 111. 30, 41 N. E. 1087, support thèse conclusions. In 
those cases the exemption from service of process in such cases was 
denied, because the défendant had ample time to prépare his défense, 
and also because the dépositions were not taken before a tribunal 
such as a master, référée, or commissioner, acting under an order of 
the court. It was also said that the notary could not rule upon the 
admission of évidence, nor was such officer within the control of the 
court. The fîrst reason would deny the privilège to any suitor or 
witness, even if he were attending the trial under subpœna, because 
he would hâve the same length of time to prépare for his défense. 
That a notary, taking dépositions, is not a tribunal having the powers, 
for example, of a master in chancery, does not seem important. 
The witness may be compelled by process or rule to attend before 
such ofhcer. He mav be compelled to answer questions propounded. 
Section 7, c. 61, Com'p. St. Neb. 1911 ; Rev. Stat. U. S. § 863 (U. S. 
Comp. St. 1901, p. 661). While the officer taking the dépositions may 
not rule upon the admissibility of évidence, the same limitation of 
power applies to an examiner, or commissioner to take dépositions ; 
but it has been held that witnesses before such officers are privileged 
from service of process. Bridges v. Sheldon et al. (C. C.) 7 Fed. 17, 
42, 46; Plimpton v. Winslow (C. C.) 9 Fed. 365. The reasons 
for giving testimony by déposition, in a place other than the rési- 
dence of the witness, are often of importance; and it appears inéq- 
uitable to allow actions to be brought against one who is présent for 
the bona fide purpose of giving such testimony, when he is privileged 
from service of process in giving the same testimony before the court 
or some other officer of the court. The right to be présent at the 
hearing of his case is not more essential to a suitor than the right 
to give testimony bv déposition in a case where he cannot be présent. 
In Parker v. Marco, 136 N. Y. 585, 32 N. E. 989, 20 L. R. A. 45, 
32 Am. St. Rep. 770, it is said: 

"Xo good reason cati be percelved wliy the pris'ilege shonld not be oxtendecl 
to a party appearing uixm the exauiiiiatlon of his adversary's witnesses, 
wiiere the testimony is (aken pursnant to the authority of law, and car» be 
lead upon the trial with the same force and effect as if it had been taken iu 
o]jen court. It is a proceeding in the cause, which materlally affects his 
riglits ; and the necesslty for his altendance Is quite as urgent as It would 
be if the exaniinatiou was had at the trial. But we do not think that the 
(]uestioii of the necessity of his présence is materlal. It is the right of the 
Ijarty, as well as his privilège, to be présent wlienever évidence is to be takeu 
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in tîie action, whlch may be used for the piirpose of affectlng Its final (leter- 
uiir.atiûu. It is essentially a part of the trial, and sliould be so regarded so 
l'ar as it may be necessary for the protection of the suitor." 

The same principle has been applied in Powers v. Arkadelphia Lum- 
ber Co., 61 Ark. 504, 33 S. W. 842, 54 Am. St. Rep. 276, and in Part- 
ridge et al. v. Powell, 180 Pa. 22, 36 Atl. 419. A fortiori, this rea- 
soning would apply to a case such as this, where the suitor's own 
déposition vvas being taken before the oflicer. Thèse décisions are 
in harrnony with the Hberal interprétation in favor of the privilège 
evidenced by the numerous cases cited from United States courts, and 
State the better rule, and the plea to the jurisdiction wiU therefore 
be sustained. 



MEMORANDUM DECISIONS. 



ATXIÎX et nx. v. UXITKD STATES. (Circuit Court of Appeals. Xinth 
Circuit. Feliruary 3, 1913.) No. 2,146. Appcal froni the District Court of 
the United States for tlie Northern ]3ivision of tlie Kastern District of AVasli- 
ington ; Franli H. Rudlàn, Judse. B. G. Mosby, of Spokane, Wash., for 
appellants. Oscar Cain, U. S. Att.y., and E. C. IMacDonald. Asst. V. S. Atty.. 
both of Spoliane, Wash. Before GILBEKT, ROSS, and MOKROW, Circuit 
Judge.s. 

ROSS, Circuit Judge. The government was awarded judgment by the 
court below in this suit, whidi was brought for tlie annulment of a patent 
theretofore issued by it to tlie appellant Cliarles F. Allen for a quarter sec- 
tion of land under the act of Congress known as the 'Ilmber and Stone Act 
(Act Juue 3, 1878, c. 151, 20 Stat. 89 [U. S. Couip. St. 1001, p. 1545]) ; the 
ground of the suit being tlie alleged fraud of the patentée in the procure- 
nient of the patent. A\'e think it clear from a perusal of the évidence that 
\ve would not be .iustified in rever.sing the judgineut appealed froiu. The 
judgment is aflirmed. 



H. G. HASTINGS & CO. et al. v. MALOXE. (Circuit Court of Appeals. 
Plfth Circuit. .January 28, 1913. Ou l'etitiou for Rehearing, Mardi 4, 1913..i 
No. 2,433. In Error to the District Court of the United States for the West- 
ern District of Texas ; Thomas S. Maxey, .Tudge. O. T. Browii, of San 
Marcos. Tex., aud S. W. Fisher, of Austiu, Tex., for plaintiffs in error. Will 
G. Barber, of San Jlarcos. Tex.. for défendant in error. Before SHELBT. 
Circuit Judge, and F0STIi;;R, District Judge. 

PER CURIAM. We flnd no error in the record. The rnlings of the trial 
court were not in conllict with the opinion of this court when the case 
was hère before. 103 Fed. 1, 113 C. C. A. 329. 

ïlie judgment is atlirmed. 

On l'etition for Reliearing. 

WAl CURIAM. The évidence offered reqnircd the case to be submitted to 
the jury. We iind no réversible error in the rulings or charge of the court on 
the trial. The pétition for a rehearing is overruled. 



HOUSTON OIL CO. OF TEXAS et al. v. MIDDLESWORTII et al. (Cir- 
cuit Court of Appeals, Fifth Circuit. February 4, 1913.) No. 2,384. In 
Error to the District Court of the United States for the Eastern District of 
Texas ; Gordon Russell, Judge. Chas. T. Butler, of Beaumont, Tex., for 
plaintiffs in error. Oliver J. Todd, of Beaumont, Tes., for défendants lu 
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error. Before PAEDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

PER CURIAM. We adhère to our décision In thls case (ISi Fed. 857). 
When thls suit was brought, the property involved was In the possession of 
the court under the ancillary bill then pending in the Circuit Court for tht> 
Eastern District of Texas, and that possession has not been ended by any 
order of court diseharglng the reoelA'er or releasing custody of the property ; 
therefore the jurisdictiou was not ousted by the allowance of pétitions of 
Intervention of other parties claiming an Interest In the property, although 
some, if not ail, of the interveners were citizens of the saine state as the de- 
fendant. In the rulings of the trial court in the progress of the case we 
find no réversible error. The judgnient appealed from Is affirmed. 



JOHNSTON et al. v. SOTITIIERN WELL, WORKS CO. et al. (Circuit 
Court of Appeals, Fifth Circuit. February 4, 1913.) No. 2.,362. Appeal from 
the District Court of the TJnited States for the Eastern District of Texas; 
Gordon Russell, Judge. F. D. Slinor, of Beauniont, Tex., and D. L. Morrlll, 
of Washington, D. C., for appellaiits. Wm. G. Henderson, of Washington, 
D. C, for appellees. Before PARDEE! and SHELBY, Circuit Judges. and 
GRUBB, District Judge. 

PER CURIAM. We hâve doubts as to the valldity of the patent sued on 
tn this case: but, concedlng that the clalmants below made a prima fade 
case as to their patent rights, we are clear that no infringeinent has been 
proved. The decree of the lower court disnilsslug the bill is afflruied. 



LEE V. BROCKETT et al. (Circuit Court of Appeals, Eighth Circuit. De- 
cember 11, 1912.) No. 3,711. In Error to the Circuit Court of the United 
States for the Eastern District of Missouri. W. C. Russell, of Charleston, 
Mo., for plaiutiff in error. D. A. Bail, of Louisiana, Mo., for défendants in 
error. Before ADAMS and SMITH, Circuit Judges, and WILDARD, Dis- 
trict Judge. 

PER CURIAM. The only asslgnnient of error nientloned in the brief Is 
as follows: "The only error assigned to which we now désire to direct the 
attention of the court is that the court erroneously charged the jury as to 
the law In the case." The asslgnnient then quotes that part of the charge 
complained of. An exanilnation of the record shows that the plaiutiS in 
error, the défendant below, presented no requests to charge, and took no 
exceptions to the charge as given. The judguieut of the court below is 
affirmed, with costs. 



McCOACH V. PRATT et al. (Circuit Court of Appeals, Third Circuit. 
January 21, 1913.) No. 86. In Error to the Circuit Court of the United 
States for the Eastern District of Pennsylvanla ; John B. ilcl'herson, Judge. 
Action by Dundas F. Pratt and others, as executors of the !ust wUl of E'er- 
dinand J. Dreer, against William McCoach, Collecter of Internai Revenue 
for the First Collection District of Pennsylvanla. Judgnient for plaintiffs, 
and défendant brlngs error. Aflirmed. Jasper Yeates Brinton, of l'hiladel- 
phia, Pa., for plaintiff in error. Ezeklel Hunn, Jr., of Philadelphla, Pa., for 
défendants in error. Before GBAY and BUPFINGTON, Circuit Judges, and 
RELLSTAB, District Judge. 

PER CURIAM. In the court below the défendants in error, as executors 
of the last will and testament of Ferdinand J. Dreer, deceased, brought thelr 
action against the plalntlfC in error, as collector of Internai revenue for the 
First district of Pennsylvanla, to recover certain taxes claiined under sections 
29 and 30 of the so-called "War Revenue Act" of June 13, 1898 (30 Stat 
464, 465, c. 448 [U. S. Conip. St. 1901, pp. 2307, 2308]), and paid to the plain- 
tiff in error, collector as aforesald, under protest. The learned counsel for 
the government in the opeuing paragraph of his brief says: "The govera- 
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ment fraukiy concèdes that on Its facts the présent case falls wlthln the dé- 
cision of this court in the case of Dlsston v. MeClaln, 147 Fed. 114, 77 C. 
C. A. 340 (1906)." And tlie court below in renderlng judginent for the plaln- 
tilïs for want of su0iclent atlidavit of défense malces the same statement. 
It Is contended, however, by counsel for the government that the opinion of 
th(i Suprême Court of the United States in the récent case of United States 
V. Fidelitj- Trust Co., 222 U. S. 158, 32 Sup. Ct. 59, 56 L. Ed. 137, rendered 
since tlie décision above referred to, "Invites a reconslderatlon and modifica- 
tion of the views heretofore expressed by tliis court in respect to the single 
point now in controversy." The suit in tlie case just referred to was brought 
to recover a portion of a succession tax paid under Act June 13, 1898, c. 448, 
.'10 Stat. 44S, 464, the action boing based on Act June 27, 1902, c. 1160, § 3, 
M2 Stat. 406 (U. S. Comp. St. Supp. 1911, p. 983), which pro\'ides for re- 
fuuding "so niucli of sald tax as may hâve been coUected on contingent béné- 
ficiai interests which sliall not hâve become vested prior to July Ist, 1902." 
The question bofore the court was whether a legacy to pay over net income 
to the legatee in pei-lodical paymeiits during the legatee's life, on which the 
legatee had received several paynients of income, was or was not a contingent 
bénéficiai interest, or a vested life estate, withiu the meaning of the He- 
fuuding Act. 

In the case of Disston t. McCJalu, supra, as in the présent case, this court 
was concerned with wliat was to be considered a "legacy" or "distributive 
share" under sections 29 and 30 of the War Revenue Act of June 30, 1898, 
and not with the interprétation of "contingent bénéficiai interests which 
shall not hâve become vested prior" to a certain date, as in the case lately 
before the Suprême Court. The Dlsston Case was the sub.|ect of a pétition 
by the government to the Suprême (]ourt for a writ of certiorari, which 
pétition was refused. Though the questions in the two cases are not unre- 
lated, a careful roading of the o])lnion of the Suprême Court does not eon- 
vince us that tliey are Identlcal, either in form or substance. \Ve do not 
feel called upon, therefore, to reeonsider or niodify the opinion expressed 
by us in Disston v. McClaiu, and in conformlty with our opinion lu that 
case we affirm the judgment of the court below. 



OLSSON V. UNITED STATES. (Circuit Court of Appeals, Ninth Cir- 
cuit. February 13, 1913.) No. 2,1 (ÎO. Appeal from the District Court of 
the United States for the Southern Division of the Western District of 
Washington ; Cornélius H. Hanford, Judge. J. W. A. Nichols and J. H. East- 
erday, both of Tacoma, Wash.. and Geo. W. McKay and R. Winsor, both of 
Seattle, Wash., for appellant. W. G. McLaren, Louis E. Shela, and C. F. Rid- 
dell, ail of Seattle, Wash., for appellee. Charles A. lîlnslow, of Seattle, Wash., 
in pro. x>ei\ 

PER CURIAM. Pur.'iuant to stipulation of counsel for respective parties, 
ordered decree of District Court reversed, and cause remauded for a new 
trial. 196 Fed. 502. 



ST. LOUIS UNION TRUST CO. v. GALLOWAY COAL CO. et al. (Cir- 
cuit Court of Appeals. Fifth Circuit. January 14, 1913.) No. 2,431. Ap- 
peal from tbe District Court of the United Srates for the Southern Divi- 
sion of the Northern District of Alabama; Wm. I. Grubb, Judge. Edw. H. 
Cabaniss. of Birmingham, Ala.. for appellant. Jno. P. Tlllnian. of Birining- 
liam. Ala., for appellees. Before FARDEE and SHELBY, Circuit Judges, 
and MEEK, District Judge. 

l'ER CURIAM. After a careful examlnation of the voluminous tran- 
script and évidence thereln, in the llght of tlie exhaustive brlefs filed, we 
are of opinion that the case was correctly and justly ruled in the court below. 
The decree appealed from (193 Fed. 106) ought to be atfirmed, and it Is so 
ordered. 
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SHIPP V. TEXAS & P. RY. 00. (Circuit Court of Appeals, Flfth Circuit. 
February 18, 1913.) No. 2,379. In Error to tlie District Court, of the United 
States for the Eastern District of Louislana ; Rufus E. Foster, Judge. Chas. 
Louque, of New Orléans, La., for plalntlff In error. Chas. Payne Fenner, 
of New Orléans, I^a., for défendant In error. Before PAEDEE and SHEL- 
BY, Circuit Judges, and GRUBB, District Judge. 

PER CTJRIAM. The pétition in thls case states no case of llablllty under 
the Employers' Llablllty Act of 1908 (Act Aprll 22, 1908, c. 149, 35 Stat. 65 
[U. S. Comp. St. Supp. 1911, p. 1322]) as ainended by act of 1910 (Act Aprll 
5, 1910, c. 143, 36 Stat 291 [U. S. Cbmp. St. Supp. 1911, p. 1324]). Under 
the Louislana law applicable, the case does not show that the défendant 
was gullty of négligence, but shows that the plaiutlfE's décèdent was gullty 
of contrlbutory négligence In the niatter resulting in hls death. The judg- 
ment of the District Court is afflrnied. 



STOL'GHTON WAGON CO. v. COWAN. (Circuit Court of Appeals, Flfth 
Circuit. Jannary 7, 1913.) No. 2,424. Appeal from the District Court of 
the United States for the Northern Disti-ict of Alabama ; Wm. I. Grubb, 
Judge. G. R. Harsh and Wm. C. Fltts, both of Birmingham, Ala., for ap- 
pellant. Wm. K. Brown, of Birmingham, Ala., for appellee. Before PAR- 
DEE and SHELBY, Circuit Judges, and 5IEEK, District Judge. 

PEiR CURIAMi, A majorlty of the judges being of opinion that thls case 
was correctly ruled in the court below, the decree (198 Fed. 336) appealed 
from Is affirmed. 



WALKER V. UNITED STATES. (Circuit Court of Appeals, Flfth arcuit. 
February 4, 1913.) No. 2,386. In Error to the Di.strict Court of the United 
States for the Northern District of Texas; Edw. R. Meek, Judge. F. M. 
Etheridge and Jos. M. McCormlek, both of Dallas, Tex., for plalntlff in er- 
ror. Wm. H. Atwell, U. S. Atty., of Dallas, Tex. Before PARDEE and 
SHELBY, Circuit Judges, and l'OSTER, District Judge. 

PER CURIAM. The évidence was sufflclent to warrant the submission 
of the case to the .lury, and we llnd no réversible error In any of the rul- 
ings of the trial judge. The judgment Is affirmed. 



WRIGHT V. LOUISVILLE & N. R. CO. et al. (Circuit Court of Appeals. 
Flfth Circuit. Jannary 14, 1913.) No. 2,417. Appeal and Cross-Appeal from 
the United States District Court for the Northern District of Georgla ; Wm. 
T. Newman, Judge. Thos. S. Pelder, of Atlanta, Ga., and .Tno. C. Ilart and 
Samuel Slbley, both of Union Point, Ga., for appellant and cross-appellee- 
Alex C. King, of Atlanta, Ga., and Jos. B. Cumming and Bryan Cummiug, 
both of Augusta, Ga., for appellees and cross-appellants. Before PARDIOIO 
and SHELBY, Circuit Judges, and MEBK, District Judge. 

PER CURIAM. For the reasons given In the opinion of the trial judge 
found In the transcrlpt, the decree appealed from (199 Fed. 454) is affirmed, 
the costs of appeal to be dlvlded equally between the parties. 
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